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PREFACE  TO  SECOND  EDITION. 


In  consequence  of  the  First  Edition  having  been  exhausted 
within  a  few  months  after  publication,  it  has  been  found  neces- 
sary to  prepare  a  New  Edition.  In  doing  so,  no  alterations 
have  been  made  on  the  text :  but  Notes  have  been  introduced, 
referring  more  fully  to  recent  Statutes,  and  shewing  the 
changes  in  the  Law  arising  from  the  decisions  and  Statutes  of 
the  past  year.  The  Editor  of  the  present  edition  has  also 
revised  and  corrected  the  Index,  which,  it  is  hoped,  will  thus 
be  rendered  more  useinl  for  reference. 


EpixBUROB,  Ncvemher  1857. 
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PREFACE  TO  FIRST  EDITION. 

The  Trustees  of  the  late  Professor  Menzies,  in  presenting 
this  Volume  to, the  Public,  have  been  chiefly  influenced  by  the 
conviction,  that  it  will  be  found  in  a  great  measure  to  supply  a 
desideratum  that  has  for  many  years  past  been  felt,  not  less 
by  the  members  of  the  Legal  Profession  at  large,  than  by  the 
successive  classes  of  Students  for  whose  benefit  the  Lectures 
were  originally  designed. 

The  Lectures  are  accompanied  by  references,  in  the  form  of 
footnotes  and  an  Appendix,  to  the  recent  important  decisions 
of  the  Court  of  Session  and  of  the  House  of  Lords.  Since 
Professor  Menzies  ceased  to  occupy  the  Chair  of  Conveyancing, 
several  extensive  modifications  of  the  Law  have  been  introduced 
by  the  Legislature,  and  especially  in  the  matter  of  Bankruptcy. 
In  the  Notes,  the  attention  of  the  Student  has  been  called  to 
these  Statutes,  and  he  is  requested  to  read  the  text  with 
reference  to  their  provisions. 

The  Trustees  take  this  opportunity  of  acknowledging  their 
deep  obligations  to  Professors  Swinton  and  More  for  their 
kindness  in  undertaking  the  active  duties  of  the  Chair  of  the 
late  Professor  Menzies  during  last  Session,  and  to  James 
MiTFORD  MoRisoN,  Esq.,  Advocate,  for  the  great  labour  which 
lie  bestowed  upon  the  Examinations. 

Their  sincere  thanks  are  also  due  to  the  last-named  gentle- 
man, and  to  John  Hunter,  Esq.,  Auditor  of  the  Court  of 
S«rssion,  for  superintending  the  present  publication. 


Fjuxp.ij;*',!!.  \st  OrtcbKr  l>*,>*i. 
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INTRODUCTION. 


CHAPTER  L 

EDUCATION  OF  THE  OONYETAITCEB,  GENERAL  AND  PROFESSIONAL. 

The  business  of  the  Chair  of  Conveyancing  is  to  show  how  property 
in  this  country  may  be  acquired,  possessed,  and  transferred.  To  most 
of  you,  it  may  be  presumed  that  the  study  of  the  law  in  any  of  its 
branches  is  recent,  if  not  entirely  new, — ^and  it  may  not  be  without 
advantage,  if  at  this  stage  of  the  student's  progress,  we  glance  back- 
wards upon  the  pursuits  which  have  hitherto  engaged  his  attention, 
and  inquire  what  prospective  bearing  these  may  have  had  upon  the* 
labours  to  which  he  is  now  to  devote  himself — how  the  acquirements 
already  made  may  assist  him  in  attaining  his  present  object — and 
whether,  while  he  is  striving  to  become  a  lawyer,  the  studies  of  by- 
gone years  have  any  longer  a  claim  upon  his  regard. 

Until   the  period  which  introduces  the  student  to  professional  ^^^"^^^^^J;; 
training,  the  design  of  his  education  is  the  general  formation  of  his  paratory  Tt> 
intellectual  and  moral  character.     His  lessons,  as  regards  their  sub-  ^"^''^^"^^ 
ject-matter,  take  an  extensive  range.     They  relate  to  the  mind,  and  Retrospbct  of 
its  affections  and  powers,  and  address  him  through  the  medium  of  ^^^^ "  tudieb, 
literature,  history,  and  philosophy.     They  relate  also  to  external 
nature,  its  elements,  and  man's  power  with  respect  to  these,  in  their 
use,  direction,  and  control.     These  are  wide  interests,  and  in  such 
pursuits  the  student  is  necessarily  brought  into  contact  with  the 
master-minds,  who  have  most  intimately  known  Nature,  and  have 
spoken  her  language  so  well,  that  in  succeeding  ages  men  have  with 
one  assent  accepted  them  as  her  interpreters,  and  cherished  their 
productions  as  those  which,  next  to  the  pages  of  Inspiration,  they 
would  not  willingly  let  die. 
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Iktroduction.      The  results  of  such  studies  cannot  obviously  be  claimed  by  any  one 
p,^     J       profession  exclusively  for  itself.      TJiey  have  an  influence  for  every 
.  calling,  and  are,  in  some  degree,  an  indispensable  pre-requisite  to  those 
vocations  in  particular,  which  require  intellectual  culture  and  effort. 

Now,  from  the  various  paths  which,  well  trod,  lead  to  usefulness, 
and  profit,  and  honour,  the  student  is  here  selecting  the  one  which  he 
is  to  follow  through  life,  and  henceforth,  therefore,  his  studies  will  not, 
as  hitherto,  have  for  their  only  object  general  mental  cultivation,  but 
they  will  assume  a  definite  character  and  direct  application  suited  to 
his  now  determinate  views.  The  desire  to  excel  in  languages  or  science 
will  receive  a  new  direction  and  impulse,  and  will  either  be  accom- 
panied by,  or  give  place  to  the  thirst  for  legal  knowledge  and  skill. 

Does  the  law  student,  then,  by  entering  upon  this  path,  bid  a  final 
adieu  to  literature  and  science?    It  is,  indeed,  too  common  for  him 
to  do  so,  but  a  slight  reflection  will  show,  that  he  is  urgently  called 
to  a  continued  cultivation  of  these  pursuits,  not  only  upon  general 
grounds,  but  by  a  consideration  also  of  what  is  due  to  professional 
accomplishment  and  success.     To  throw  away  at  this  stage  his  classi- 
cal knowledge,  and  such  introduction  to  science  as  he  may  have 
obtained,  is  certainly  to  sacrifice  a  great  source  of  mental  enjoyment, 
a  powerful  implement  of  continued  intellectual  culture,  a  medium  of 
communication  with  the  finest  minds  of  former  ages,  as  well  as  of  the 
present.     There  are  some  who  conscientiously  withhold  their  approval 
from  the  cultivation  of  the  dead  languages ;  and  those,  whose  minds 
have  been  enriched  with  a  better  learning  than  the  classic  page  un- 
folds, feel,  with  the  pious  Augustine,  that  even  in  Cicero  there  is  a 
void  for  which  no  eloquence  can  compensate ;  but,  however  alloyed 
with  human  imperfection,  there  is  here  a  fountain  of  excellence,  whose 
invigorating  qualities  have  commended  it  to  the  human  mind  in  many 
succeeding  centuries ;  and  these  writings  have  been  preserved  more 
carefully  than  others,  both  because  they  were  intrinsically  better,  and 
because  they  have  more  important  uses.     Into  such  uses  this  is  not 
the  place  to  inquire,  but  even  here  we  ought  not  to  forget  the  aid 
which  learning  has  always  afforded  in  the  investigation,  preservation, 
and  diffusion  of  Sacred  Truth,  and  how  powerfully  the  cultivation  of 
Greek  and  Roman  literature  has,  at  the  most  important  periods  of 
history,  tended  to  liberate  the  mind  from  superstition  and  error,  to 
awaken  its  highest  energies,  and  to  aid  it  in  the  reception  of  a  pure 
and  simple  faitL 

The  advantages  derivable  from  the  prosecution  of  liberal  studies  by 
that  branch  of  the  legal  profession  with  which  this  Chair  is  more  im- 
mediately connected,  will  be  best  appreciated  by  attending  to  the 
nature  of  a  Conveyancer  and  Law-agent's  business.  Let  us  advert, 
then,  shortly,  to  the  functions  which  the  members  of  this  profession 
are  called  to  execute. 
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Tlie  path  of  tlie  Conveyancer  does  not  at  its  entrance  present  the  Introduction. 
attractions  of  those  leading  to  some  other  professions,  and  it  is  un-      p       j 
suited  to  minds  which  can  only  be  satisfied  with  the  stirring  life  of  Duties  or  the  • 
the  soldier,  the  excitement  of  commercial  adventure,  the  profound  ^^dYaw^^*^'' 
researches  of  science,  the  eloquence  of  the  pulpit,  or  the  intellectual  agent. 
strife  of  the  bar.     Yet  the  Conveyancer's  calling,  combined  as  it  is  in 
Scotland  with  the  other  business  of  a  Law-agent,  is  not  destitute  of 
excitement  or  interest ;  and  how  absorbing  and  intense  these  may 
be,  is  best  known  to  those  who  have  most  faithfully  discharged  its 
datiea 

What  is  the  general  nature  of  these  duties?  As  a  Conveyancer,  Intransmis- 
the  Law-agent  must  insure  his  client's  safety  in  purchasing  property,  op  property.^' 
in  selling  it,  in  investing  money  with  or  without  security,  and  in  all 
the  various  circumstances  and  positions  in  which  property  is  trans- 
ferred from  one  owner  to  another,  or  made  the  subject  of  temporary 
or  permanent  arrangement  or  negotiation.  In  particular,  he  must 
advise  and  act  in  the  arrangement  and  execution  of  family-settlements 
for  the  distribution  of  property,  whether  such  settlements  are  made  * 
by  parties  jointly,  and  to  take  effect  during  their  lives,  or  by  indivi- 
duals for  the  disposal  of  their  means  after  their  death.  Here  he  is 
responsible  both  for  the  security  of  the  rights  created,  and  for  the 
exact  attainment  of  the  intentions  of  the  parties.  As  solicitor  and 
attorney,  again,  he  must  advise — either  upon  his  own  responsibility, 
or  with  the  assistance  of  counsel,  whose  aid  he  must  know  when  it  is 
necessary  to  obtain, — in  matters  of  disputed  right,  instituting  actions 
when  necessary,  and  conducting  them  with  minute  attention  to  law 
and  &cts,  and  to  the  forms  of  Court.  He  will  be  called  upon  to  en- 
force judgments  of  the  Courts,  in  order  to  vindicate  his  client's  right 
against  the  property  or  person  of  his  debtor — proceedings  inferring 
a  high  responsibility.  There  will  be  expected  a  general  attention  to 
his  client's  property  and  interests,  the  care  of  which  may  be  entirely 
devolved  upon  him,  maintaining  his  just  rights,  defending  such  as 
are  assailed,  watching  over  those  which  are  precarious,  and  giving 
the  benefit,  not  only  of  his  professional  knowledge  and  skill,  but 
of  the  care  and  anxiety  also,  which  a  prudent  man  bestows  upon 
Ids  own  affairs. 

These  are  duties,  obviously,  which  affect  men's  most  important 
temporal  interests.  Property  of  great  magnitude  is  dependent  upon 
them,  and  professional  skill  is  equally  necessary  where  the  value  is 
small.  The  prosperity  of  individuals,  the  security  of  the  estates 
which  they  have  inherited  or  acquired,  the  comfort  of  families,  hap- 
piness in  the  domestic  relations,  and  tranquillity  in  circumstances  of 
trial  and  anxiety — all  and  each  of  these  interests,  which  come  so 
home  to  men,  to  their  hearthstones,  and  their  bosoms — are  committed 
to  the  Law-agent's  keeping ;  and  as  by  his  attention  and  skill  they 
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Introductiok.  are  rendered  secure,  so  by  his  negligence  or  ignorance  tliey  may  be 

Chap" I  endangered  or  sacrificed. 
Ih  Advisiho.  ^^^  ^®  ^^  ^^^y  ^^  ^^^®  magnitude  or  the  momentous  nature  of  the 
interests  committed  to  our  care  as  Law-agents,  that  we  find  sources 
of  professional  anxiety  and  responsibility.  The  relation  between 
agent  and  client  is  in  many  respects  peculiarly  delicate,  and  it  in- 
volves  duties  which  may  be  difficult  and  trying.  A  counsel  gives  liis 
opinion  deliberately  upon  the  statement  before  him,  unembarrassed 
by  the  presence  of  the  party.  But  the  agent  must  take  the  case  from 
the  fountainhead,  extracting  what  is  material  from  the  mingled  mass 
of  passion,  partiality,  and  incoherence  presented  to  him ;  and  here 
eveiy  faithful  agent  feels  how  ill  he  would  acquit  himself,  were  he 
to  join  his  client  with  the  zeal  of  a  sympathizing  partisan.  He  must, 
in  his  own  mind,  try  the  whole  case  by  anticipation,  scrutinize  it 
with  the  eyes  of  an  adverse  party,  and  exercise  the  impartiality  of  a 
judge  in  forming  his  opinion,  and  imparting  his  advice.  Thus  he  will 
rescue  his  employer  from  the  effects  of  what  may  be  his  own  ignorance 
and  perversity,  and  he  will  be  faithful  in  advice,  even  should  he  have 
to  confront  in  his  client's  person  the  demon  of  undisguised  selfishness, 
regardless  of  every  consideration  but  its  own  ends. 

Again,  the  Law-agent's  position  necessarily  procures  for  him  a  large 
and  implicit  confidence.  His  professional  knowledge  gives  him  autho- 
rity with  his  clients,  and  they  have  no  alternative  but  to  trust  him. 
In  the  enjoyment  of  this  confidence  he  possesses  a  power  which,  if 
not  beneficially  used,  may  load  to  consequences  the  most  pernicious. 
One  false  step,  the  permission  for  a  moment  of  a  tendency  towards 
what  is  tortuous  or  doubtful,  may  be  the  launching  into  a  sea  of  liti- 
gation, fruitful  no  doubt  of  emolument  to  himself,  but  involving  his 
client  in  loss,  embarrassment,  and  eventual  ruin. 

Sblf-denial  is  an  indispensable  quality  in  this  profession.  There 
is  none  which  more  imperatively  demands  the  exercise  of  that  virtue, 
because  none  presents  more  powerful  temptations  to  forsake  it  One 
of  the  Law-agent's  first  lessons  must  be  to  possess  himself  in  the  face 
of  the  strongest  temptation,  to  detect  and  resist  the  most  insidious 
suggestions  and  disguises  of  self-interest — that  momentary  indulgence 
which  is  the  parent  of  lasting  remorse — and  to  pursue  the  path  of 
duty,  passing  by  the  glittering  heaps  of  possible  but  forbidden  gain 
without  a  regret,  and  conscious  of  a  reward  higher  than  the  "  regnum 
et  diadema"  promised  by  the  Poet  to  him, 

"  Quisquis  iijgentes  oculo  irretorto 
Special  aceiTOs." 

The  practitioner,  who  is  enticed  to  enter  within  the  gate  which 
conducts  to  lucre,  but  excludes  a  single  eye  to  his  employer's  interest, 
may  leave  behind  him  all  hope  of  honourable  preferment,  and  all 
hope  of  a  dearer  possession,  viz.,  his  own  self-respect.     He  is  betraying 
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confidence  the  most  exuberant,  and  deserting  the  cause  of  that  mo-  Iktboduction. 
rality,  of  which  by  his  profession  he  is  constituted  a  guardian.  Such  ChapTi. 
a  dereliction,  when  it  becomes  general,  is  a  sure  symptom  of  the  cor- 
ruption of  manners.  In  the  decline  of  the  Roman  Empire,  the  cun- 
ning, ignorance,  and  unscrupulous  rapacity  of  her  lawyers  was  one 
fatal  indication  of  her  departing  glory.  It  may  be  long  ere  a  difference 
of  opinion  will  cease  to  exist  regarding  the  real  sources  of  the  French 
Revolution  in  the  last  century,  one  of  which  the  eloquent  observer  of 
that  event  found  in  the  commission  of  legislative  powers  to  ''  the 
**  ministers  of  municipal  litigation,  the  fomenters  and  conductors  of  the 
"  petty  war  of  village  vexation."  But  no  one  will  be  disposed  to  ques- 
tion upon  general  principles  the  soundness  of  the  opinion  implied,  when 
he  asks,  "  Was  it  to  be  expected  that  they  would  attend  to  the  stability 
"  of  property,  whose  existence  had  always  depended  upon  whatever 
"  rendered  property  questionable,  ambiguous,  and  insecure  ?" 

I  am  not  aware  that  any  writer  has  described  specifically  the  bene-  Advantaok  *>r 
fits  arising  to  a  community  from  the  possession  of  lawyers  sufficiently  ykks,  libeual- 
leamed  and  skilful  in  their  respective  departments,  and  exercising  ^^  bdocateo, 

AVD  HIOH" 

their  functions  under  the  influence  and  control  of  a  liberal  education  principled. 
and  high  principle.  It  is  as  in  a  member  of  the  human  body.  While 
it  is  sound  and  acts  healthfully,  w^e  are  unconscious  of  its  acting ;  and 
it  only  attracts  notice  when  disabled  or  affected  by  disease.  But  the 
advantages  of  skill  and  a  pure  morality  in  the  legal  profession  are 
sufficiently  obvious.  In  important  transactions,  and  in  all  such  mat- 
ters as  men  conduct  under  advice,  the  Law-agent  is  necessarily  present, 
his  influence  is  felt,  and  his  character  must  give  a  tone  and  colour  to 
the  spirit  in  which  the  business  is  conducted.  If  then  he  is  truly 
animated  by  the  spirit  of  an  enlightened  jurisprudence,  which  has 
been  well  defined  '*  the  collected  Reason  of  ages,  combining  the  prin- 
ciples of  original  Justice  with  the  infinite  variety  of  human  concerns," 
it  will  devolve  upon  him,  in  a  form  and  in  circumstances  the  most 
impressive,  to  give  a  practical  exposition  of  the  morality  from  which 
Jurisprudence  is  derived.  It  is  his  occupation,  and  his  duty,  to  inves- 
tigate the  boundaries  of  right  and  wrong  in  human  conduct,  and  he 
is,  therefore,  a  guardian  posted  at  their  turning-points  and  dangers, 
and  has  it  largely  in  his  power  to  temper  with  humanity  the  severity 
which  legislation  may  have  failed  to  obviate,  and  to  secure  the  influ- 
ence of  that  portion  of  the  moral  law,  which,  in  the  language  of  Bacon, 
comes  from  a  source  too  sublime  for  the  light  of  Nature  to  penetrate. 
The  duties  which  have  been  described  are  no  doubt  arduous,  and  I 
request  your  attention  for  a  moment  to  some  of  the  qualities  which 
are  necessary  to  secure  their  right  fulfilment.  Some  of  them  are  more 
or  less  dependent  upon  natural  constitution— others  are  acquired  by 
study — all  of  them  may  be  strengthened  and  improved  by  self-govern- 
ment and  discipline. 
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ixTBODucTioN.  TliG  Law-agciit  ought  to  possess  a  strong  sense  of  responsibility,  and 
Chap.  1.  ^1^18  ^ot  merely  with  reference  to  the  magnitude  of  the  interests  com- 
(Qualities  e8-  flitted  to  his  keeping, — it  is  a  necessary  element  and  condition  of  his 
sENTiAL  IN  A  position,  as  the  guardian  of  another's  rights.  His  aim  should  be,  as 
i.SenhbofKe- iiiuch  as  possible,  to  attach  to  the  matter  which  he  undertakes,  the 
8POX81B1L1TY.  samo  importance  which  it  holds  in  his  employer's  mind,  but  divested 
of  the  natural  anxiety  of  personal  interest. 

2.  Selp-powes-      He  ought  to  have  the  qualities  of  self-possession,  promptitude,  and 
WON,  &c.  decision.     It  is  of  great  moment,  that,  in  circumstances  which  over* 

whelm  the  client's  mind,  and  paralyse  its  powers,  he  should  have  in 
his  Law-agent  the  benefit  of  the  calm  judgment  which  such  circum" 
stances  chiefly  require.  Such  a  judgment  is  valuable  at  all  times, 
unspeakably  so  in  sudden  emergencies,  when  there  may  be  a  necessity 
for  immediate  action  ;  and  the  Law-agent  will  be  called  on  to  act  in 
such  emergencies.  Misfortune,  crime,  death,  come  without  notice,  and 
afford  no  time  for  deliberation.  At  such  a  crisis,  inaction  may  be 
ruin.     Hesitate,  and  opportunity  may  be  irretrievably  lost. 

3.  Versatility.      The  mind  must  be  trained  to  versatility  in  applying  itself  without 

discomposure  to  various  matters  in  succession,  to  patience  in  tedious 
investigation,  and  to  willingness  in  exchanging,  at  the  call  of  duty, 
what  is  interesting  for  employment  which  may  be  dry  and  irksome. 

At  the  same  time,  there  must  be  an  ability  to  command  the  atten- 
tion in  the  midst  of  distracting  circumstances  and  intcrmptions,  and 
to  give  deliberate  consideration  to  matters  too  important  to  brook 
delay,  and  too  difficult  to  be  disposed  of  upon  a  cursory  regard. 

4.  Memoby.  The  memory  must  be  carefully  cultivated,  and  habituated  to  retain 

the  salient  points  of  business  matters,  which  form  landmarks  to  their 
respective  details.  Without  this  faculty,  accompanied  and  aided  by 
practical  method  and  order,  there  is  too  much  reason  to  apprehend 
confusion  and  bewilderment. 

It  would  be  proper,  if  time  served,  to  dwell  upon  the  necessity  of 
accuracy  in  the  smallest  matters,  and  uncompromising  reverence  for 
Truth,  not  as  a  speculative  principle,  but  as  a  supreme  and  inflexible 
condition  of  every  transaction  and  in  all  circumstances. 

Such  is  a  brief  sketch  of  the  Law-agent's  duties,  and  some  of  the 
qualities  which  he  ought  to  possess.  Of  the  perfect  discharge  of  these 
duties,  or  the  complete  possession  of  these  qualities,  it  may  be  difficult 
to  find  an  unexceptionable  example  in  the  same  person.  Some  of 
them  we  are  taught  by  the  experience  of  defects  in  ourselves,  and 
the  observation  of  excellence  in  others.  And  since  the  duties  of  this 
profession  are  so  important,  and  in  some  respects  arduous,  it  is  of 
moment  to  ascertain  how  the  student  may  equip  himself  for  the  pro- 
per discharge  of  them.* 

*  In  place  of  the  foregoing  sketch  of  the  duties  and  qualities  of  a  law-agent,  Professor 
Menzies  occasionally  Biibstituted  the  introductory  I'omarks  which  will  be  found  appended  in 

ilip  shape  of  a  no(c  to  thiP  chnpter. 
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The  most  obvious  and  the  primary  qualification  is  a  knowledge  of  Iktboductioh. 
the  Law,  its  principles  and  practice  ;  for  without  this  there  can  be  no      ChapTi. 
professional  influence  or  respect.     How  is  this  knowledge  then  to  be  qualipica- 
obtained  ?     It  is  to  be  drawn  from  various  sources  ;  and  of  these  the  "^^^^^  ^^^  ^^^ 
one  which  first  challenges  attention  is  the  Feudal  Law  ;  but,  as  the  Law- agent  — 
nature  and  details  of  that  system  are  fully  discussed  in  another  por-  i-  Knowledge 
tion  of  these  Lectures,  I  shall  not  further  enter  upon  that  subject  here,  feudj^l  Law 
than  to  observe  that  it  is  indispensable  for  the  Scotch  Conveyancer 
to  form  an  intimate  acquaintance  with  the  feudal  system,  because  his 
professional  duties  demand  that  he  should  exercise  an  independent 
judgment,  and  act  upon  his  own  responsibility,  in  the  important  busi- 
ness of  sale,  mortgage,  and  settlement,  where  the  security  of  the 
parties  depends  upon  an  accurate  observance  of  feudal  rules  and  prac- 
tice, both  in  the  previous  title,  and  in  the  instrument  by  which  the 
transaction  receives  eflect. 

The  next  great  source  from  which  our  laws  are  derived  is  the  Ro-  Romas  Law. 
man  Jurisprudence.  As  Greece  subdued  captivated  in  turn  her  fierce 
conqueror  by  the  charms  of  art  introduced  into  his  rude  home,  so, 
although  Rome  succumbed  to  the  barbarian,  her  laws  survived,  and, 
in  the  language  of  the  historian  of  her  fall,  "  The  public  reason  of 
the  Romans  has  been  silently  or  studiously  transferred  into  the  do- 
mestic institutions  of  Europe."  The  student  has  contemplated  this 
vast  empire  in  the  height  of  an  all-absorbing  power,  and  has  wit- 
nessed her  excesses  and  inhumanities,  marvelling  at  the  mysterious 
force  of  that  ascendency  which  impressed  its  spirit  even  upon  her 
victims,  as  when  the  gladiator  contributed  to  the  effect  of  her  spec- 
tacles^ not  only  by  his  death,  but  by  the  words  with  which  he  ad- 
dressed himself  to  it,  ^'Moriturus  Vos  scduto/'  In  the  pages  of  our  own 
literature  too,  the  student  has  dwelt  with  admiration  upon  the  poetical 
justice  which  has  given  a  voice,  prophetically  armed  with  the  destruc- 
tion of  an  empire,  to  the  expiring  sigh  of  the  butchered  Dacian. 
These  associations  will  lend  an  interest  to  the  pages  of  our  own  juris- 
prudence, when  the  student  finds  her,  who  so  afflicted  her  provinces, 
DOW  instructing  the  inhabitants  of  the  same  regions  in  the  arts  of 
place  ;  teaching  civilisation  and  freedom  to  assert  th^ir  claims  ; 
elevating  the  rights  of  the  person  in  opposition  to  a  system  which 
ail  but  disregarded  every  right  not  connected  with  the  feudal  tenure ; 
mitigating^  the  sternness  of  harsher  rules  by  the  introduction  of  her 
equitable  beneficia;  and  rescuing  even  the  heir,  that  exclusive  favourite 
•>f  the  feudal  law,  from  the  blindness  of  its  excess,  by  enabling  him 
to  limit  his  responsibility  so  as  not  to  exceed  the  value  of  the  in- 
iieritance. 

A  third  source  of  the  laws,  whose  practical  application  is  to  occupy  Law  Meb- 
oor  aliention  is  that  body  of  rules  known  by  the  name  of  the  Law  ^"-^'^'^• 
Xerchant — the  produce  of  times  comparatively  recent,  in  wliich  men 
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iMTRODucTxoif.  of  different  nations,  taught  by  their  mutual  wants,  and  their  ability 
Chap"i  reciprocally  to  supply  these,  have  consented  to  receive  the  lessons  of 
a  common  brotherhood.  This  is  the  part  of  the  law  which  is  least 
tainted  with  imperfection,  because  it  is  founded  upon  a  universal 
perception  of  what  is  just.  Taking  its  origin  in  the  necessity  of  a 
system  of  rules  independent  of  the  municipal  laws  of  different  nations, 
in  order  to  render  practicable  the  interchange  of  commodities,  it  was 
unavoidably  based  upon  principles  to  which  all  could  assent;  and  the 
pure  equity  thus  derived  from,  and  corrected  by,  the  Common  Sense  of 
nations,  has  exercised,  and  is  continually  exerting,  a  powerful  influence 
upon  our  municipal  law  in  all  its  departments.  Tlie  student  will 
observe  with  surprise  and  interest  that  the  simplest  of  all  legal  in- 
struments are  those  devised  to  embody  transactions  between  the 
subjects  of  different  governments,  and  that  mutual  trust,  that  import- 
ant element  and  aid  in  all  negotiation,  has  nowhere  a  larger  place 
in  business  than  between  those  who  by  residence  are  strangers  and 
aliens. 
Statutes,  Derived  mainly  from  these  sources,  and  from  the  authority  of 

Decisions,  ahd  inveterate  custom,  the  law  is  to  be  found  and  learned  by  the  student 

INMTITUTIONAL     ,  ,  ..... 

Wbitkbs.         in  the  statutes  of  the  Scottish  and  British  Parliaments,  the  decisions 

of  the  Judges  in  the  Supreme  Courts,  and  Court  of  Appeal,  and  in 

the  works  of  institutional  writers. 

2.  Acquaint-        ^^^  ^^  ^8  necessary,  in  order  to  render  legal  knowledge  effectively 

ANCE  WITH  THE  serviceablo,  that  the  student  obtain  an  acquaintance  also  with  that 

BU8INB88  AND  I'li*  !•        '  ^         am.    •  j.  x  x  -it 

Affaibsof      upon  which  his  professional  attainments  are  to  operate,  viz.,  the 
LiPB.  business  and  affairs  of  life.     It  is  easy  to  perceive  how  fruitless  were 

the  labours  of  the  Physician,  if  he  studied  merely  the  qualities  of 
herbs  and  the  other  appliances  of  his  art,  without  acquiring  at  the 
same  time  an  intimate  knowledge  of  the  human  frame,  its  parts, 
their  functions,  and  the  various  influences  by  which  they  are  affected. 
The  spiritual  physician  also,  whose  inquiries  are  confined  to  the 
rules  of  a  systematic  theology,  is  but  half  prepared  for  the  exercise 
of  his  all-important  duties,  if  he  have  not  likewise  acquired  some 
knowledge  of  that  which  it  is  his  object  to  impress,  viz.,  the  heart  of 
man,  of  his  moral  capabilities,  the  modes  in  which  these  may  be  blunted 
and  perverted,  and  the  influences  which  are  powerful  to  alarm, 
quicken,  and  impel.  So  the  Law-agent,  who  is  well  read,  a  master 
of  the  institutional  writers,  and  not  unacquainted  with  the  statutes 
and  decisions,  has  provided  himself  only  with  a  weapon  to  cut  the 
air,  if  he  is  ignorant  of  the  arts,  employments,  and  transactions  of 
life  upon  which  legal  rules  and  instruments  are  designed  to  act 

This  is  to  be  understood,  no  doubt,  within  practicable  limits.  As 
"  Life  is  short  and  Art  is  long,"  it  is  but  little  that  can  be  thoroughly 
attained  even  when  the  whole  energies  are  concentrated  upon  one 
subject.     But  although  this  is  true  in  a  strict  sense,  and  with  refer- 
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ence  to  the  profound  investigation  of  nature  and  science,  it  is  equally  Introduction. 
true  that  a  wide  extent  of  general  information,  available  for  the  ordi-      ChapTl 
narj  purposes  of  life,  may  be  attained  by  moderate  exertions  and 
diligence ;  and  if  we  glance  at  any  of  the  particular  transactions 
vhich  are  carried  into  effect  by  legal  instruments,  the  advantage  of 
such  general  information  is  sufficiently  obvious.     Thus  a  practitioner 
who  has  been  at  some  pains  to  acquire  a  knowledge  of  agriculture  Knowledge  or 
both  in  principle  and  practice,  is  qualified  to  execute  his  employer  »  -A^oricultubb. 
instructions  in  preparing  a  lease  of  land,  with  a  confidence  and  prac- 
tical intelligence  unknown  to  him  who  has  no  resource  but  the  rules 
of  law  and  the  Eook  of  Styles.     In  like  manner,  some  acquaintance 
with  geology  and  mining  will  give  important  facilities  when  the  duty  Of  Geoloot, 
is  to  write  a  lease  of  minerals.     When  a  contract  of  copartnery  is  to  ^* 
be  framed,  the  peculiar  risks  incident  to  the  business  to  which  it  re- 
lates, will  be  best  guarded  against  by  a  Conveyancer  who  knows  its 
nature  and  details,  and  can  therefore  secure  the  whole  partners  from 
external  hazard,  and  each  partner  from  dangers  which  may  result  from 
the  conduct  of  the  rest. 

Enough  has  been  said  to  show  how  desirable  it  is  for  the  young  3.  General 
Conveyancer  to  cherish  and  improve  his  c^eneral  attainments  in  litera-  attainments  in 
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ture  and  science.  Brought  by  his  vocation  into  communication  with  and  Science. 
minds  of  all  degrees  of  accomplishment  and  power  in  relation  to 
subjects  and  interests  the  most  diversified,  and  thus  called  to  a  posi- 
tion which,  to  those  who  confide  in  him,  may  result  in  much  of  good 
or  of  evil  according  to  his  principles  of  action,  his  completeness  of 
attainment,  his  powers  of  clear  statement  and  reasonable  persuasion, 
it  may  be  assumed  that  no  study  or  qualification  will  be  misplaced 
which  enlarges  his  information,  quickens  his  perceptions,  strengthens 
his  mental  powers,  and  gives  him  a  knowledge  of  men,  their  charac- 
ters, their  motives,  and  the  means  by  which  they  may  be  influenced. 
General  attainments,  combined  with  professional  skill  and  high  prin- 
ciple, give  to  character  a  force,  and  a  weight  to  advice,  which  are 
more  readily  felt  than  explained  ;  and  when  these  qualities  meet  in 
a  practitioner  whose  distinction  it  is  that  he  is  doctus  componere  lites, 
they  derive  an  influence  peculiarly  strong  from  the  disinterestedness 
of  his  conduct. 

If,  again,  we  confine  our  view  to  the  effect  of  a  liberal  education 
in  connexion  with  the  study  of  the  law,  there  can  be  no  doubt  of  the 
advantages  of  a  well- furnished  mind  in  mastering  a  system  derived 
from  sources  so  remote,  so  extensive,  and  so  diversified.  The  common 
sense  of  mankind  has  always  connected  learning  with  the  profession 
of  the  law.  Learning  is  regarded  as  the  peculiar  property  of  the 
lawyer,  and  his  professional  characteristic.  Accordingly,  when,  at 
the  instigation  of  the  House  of  Lords,  the  writs  issued  for  the  Par- 
liament held  at  Coventry  in  the  sixth  year  of  Henry  IV.  prescribed 
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Introduction,  that  no  apprentice  or  other  man  of  the  law  should  be  elected  a 
ChIfTi.      knight  of  the  shire,  it  was  on  account  of  this  exclusion,  that  the 
Parliament  so  returned  received  the  name  of  Parliamentum  indoctum^ 
or  lack-learning  Parliament.     This  is  not  the  occasion  to  advert  to 
the  refinement  imparted  to  the  pleader,  and  the  aid  more  or  less 
direct  which  he  may  draw  from  the  models  of  ancient  eloquence  ;  but 
it  is  evident  that  no  practitioner  in  anj  department  of  the  law  can 
obtain  a  thorough  legal  education  without  a  knowledge  of  Latin.    That 
Knowledqe  op  language  is  essential  to  the  intelligent  perusal  of  the  institutional 
veIsIblk.^^'     writers,  and  of  the  other  books  of  authority  in  which  the  rules  of  the 
Roman  law  are  constantly  encountered  in  their  original  garb.     It  is 
also  one  of  the  Conveyancer's  duties,  though  now  less  frequently  than 
before,  to  prepare  instruments  in  Latin,  and  render  the  contents  of 
deeds  into  that  tongue.     A  failure  in  the  performance  of  this  duty 
may  be  productive  of  consequences  the  most  serious,  and  of  this  the 
Reports  of  decisions  furnish  a  recent  and  striking  example  in  the  case 
8  D.  p.  970.      of  Cathcart  v.  Maclaine,  1st  July  1846.     This  was  a  case  of  entailed 
property.     Thft  entail  had  been  correctly  framed,  its  terms  having 
been  decided  in  the  Court  of  Appeal  to  be  sufficient  and  effectual  to 
secure  the  estate  to  the  series  of  heirs  named  by  the  entailer.     The 
deed  had  also  been  properly  recorded  in  compliance  with  the  statutory 
requirement  to  that  effect.     But  the  Act  1685  concerning  entails 
enjoins,  that  the  clauses  which  are  required  to  guard  the  estate 
against  the  claims  of  creditors,  and  the  deeds  of  the  heir  in  possession, 
shall  be  inserted  not  only  in  the  entail,  but  in  the  other  titles  also  of 
the  estate,  and  that  they  shall  be  repeated  in  all  the  subsequent  con- 
veyances of  the  estate  to  any  of  the  heirs.     Now,  as  the  estate  in 
question  was  holden  of  the  Crown,  it  was  necessary  that  the  titles 
should  be  in  Latin,  and  upon  an  investigation  of  the  Latin  deeds,  it 
was  found  that  the  prohibition  to  contract  debt  had  not  been  accu- 
rately rendered,  and  was  not  expressed  by  any  equivalent  Iiatin 
terms  ;  and  as  the  estate  had  been  possessed  for  more  than  forty  years 
upon  titles  which  did  not  tlius  contain  an  effectual  prohibition  to 
contract  debt,  it  was  found  liable  to  be  affected  by  the  claims  of  cre- 
ditors, to  the  disappointment  of  the  heirs  called  by  the  entailer.   Here, 
therefore,  we  have  the  intended  destination  of  a  large  property  de- 
feated by  a  defective  knowledge  of  Latin  in  the  law-agent  who  made 
the  translation,  or  received  it  as  sufficient. 

It  would  be  easy  to  trace  a  particular  utility  in  every  branch  of  a 

liberal  education  as  applied  to  professional  training  and  practice. 

MxTUEMATicti.   The  Mathematical  habit,  exact  and  demonstrative,  is  precisely  suited 

to  the  examination  of  the  feudal  progress  of  titles,  whose  validity 

depends  upon  the  soundness  of  every  link  in  the  chain,  as  well  as 

Logic.  Upon  their  proper  connexion  with  each  other.     If  Logic  has  been 

studied,  the  retention  of  its  principles  will  be  of  invaluable  service. 
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Wheu  the  student  is  least  aware  that  he  is  practising  them,  its  rules  Introduc-tion. 
will  be  unravelling  tlie  complicated  mass  of  entangled  circumstances,      CiTT"! 
enabling  him  to  distinguish  truth  from  error,  and  saving  much  time 
and  labour  by  methodizing  study  and  investigation. 

And,  as  has  already  been  seen,  any  pains  bestowed  in  attaining  or  Natural 
preserving  even  a  limited  acquaintance  with  Natural  Science  will  find  Scienck. 
an  ample  reward,  not  only  in  a  general  intelligence  and  power,  but 
directly  and  strikingly  in  professional  duty.  The  Law-agent  is  every 
day  liable  to  be  called  upon  to  conduct  a  party's  defence  against  per- 
haps an  alleged  breach  of  the  Excise  laws,  or  it  may  be  to  vindicate 
or  impugn  a  right  dependent  upon  a  scientific  discovery,  or  to  manage 
ii  case  involving  medical  evidence.  It  is,  no  doubt,  obvious,  that  it 
would  be  vain  to  attempt  so  to  conduct  a  professional  education  as  to 
tit  one  at  once  to  enter  with  intelligence  upon  the  details  of  matters 
which  demand  a  separate  professional  training  of  their  own.  But 
mark  the  advantages  with  which  an  agent  of  liberal  attainments  will 
address  himself  to  such  a  duty  when  it  occurs.  He  does  not,  indeed, 
know  the  by-paths  of  science,  but  his  studies  have  introduced  him 
to  its  grand  outlines  and  landmarks,  and  by  the  aid  of  these  he  will 
thread  his  way  with  comparative  ease  and  confidence,  where  a  mind 
not  so  prepared  would  yield  to  helpless  perplexity. 

I  content  myself  with  these  brief  remarks  upon  this  point,  which 
ii  of  great  importance  with  a  view  to  professional  respectability  and 
influence.  The  subject  has  been  treated  at  full  length,  and  the  opinions 
of  the  best  writers  collected,  by  Mr.  Warren  in  his  "  Popular  and  Prac- 
tical Introduction  to  Law  Studies" — a  work  written  with  great  spirit 
find  full  of  instruction,  and  which,  although  addressed  in  some  parts 
exclusively  to  the  legal  profession  in  England,  may  be  perused  with 
benefit  by  those  in  this  country  who  are  entering  upon  the  study  of  law, 
aid  desire  to  conduct  it  on  right  principles,  and  with  elevated  views. 

The  last,  and  an  indispensable  requisite  to  professional  education, 
is  Practice.  It  is  not  enough  to  obtain  general  accomplishments,  and  4.  Phactick. 
^^  amass  a  theoretical  knowledge  of  law  drawn  from  reading  and  study. 
Tliat  knowledge  must  be  rendered  practical  and  real,  by  a  testing 
I'^ocess  in  the  course  of  its  acquisition.  Thus,  while  the  student 
*r.iws  his  conclusions  from  inquiry  and  reflection,  he  makes  these 
•■'aciusions  fixed  and  established  possessions,  by  seeing  them  applied, 
•illustrated,  and  justified  in  actual  business.  A  knowledge  of  this 
serviceable  and  complete  description  is  only  to  be  acquired  by  earnest 
*tudy  and  diligent  perseverance,  with  a  determination  too  strong  to 
ie  overcome  by  difficulty  or  discouragement.  The  student  of  Convey- 
-icing  is  in  general  favourably  circumstanced  for  carrying  on  the 
'  ^nibined  examination  of  principle  and  practice,  his  legal  studies  being 
.multaneous  with  his  attendance  in  chambers,  where  principles  may 
^^ily  be  seen  carried  into  cfl*cct  in  the  transactions  of  actual  business. 
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1kthoi>uctioh.  And  as  theoretical  knowledge  needs  to  be  confirmed  by  practice,  an 
Chap.  I.  exclusive  attention  to  practice,  without  regard  to  the  study  of  the 
principles  of  law  at  the  same  time,  is  not  less  to  be  shunned.  It  is  of 
great  moment  that  legal  study  should  commence  when  the  mind  is  yet 
elastic,  and  unoccupied  by  those  formalities  which  obstruct  the  admis- 
sion, or  usurp  the  place,  of  principles.  The  reproach  of  our  profession 
is  an  alleged  subjection  to  technicalities.  If  a  rigid  attention  to  legal 
forms  necessarily  involves  this  reproach,  we  must  be  content  to  bear  it, 
for  that  observation  is  the  safeguard  of  our  client  s  rights.  But  it  is 
quite  possible  to  observe  forms  rigidly,  and  yet  to  have  a  clear  under- 
standing of  principles.  In  portraying  the  character  of  Hannibal,  Livy 
ascribes  to  him  "  ingenium  ad  res  diversissimas  parendum  atque  im- 
perandum.'^  He  had  genius  to  command,  but  he  could  also  practise 
obedience  as  well  as  his  own  humblest  follower.  Let  it  be  the  young 
Conveyancer*s  object,  not  only  to  possess  a  thorough  knowledge  and 
ready  command  of  the  principles  of  his  art,  from  their  sources  in  an- 
tiquity to  their  latest  modifications,  but  to  observe  its  forms  with  a 
scrupulous  obedience  and  the  minutest  exactness.  Thus,  technicality 
will  be  no  reproach,  for  form  will  be  only  the  expression  of  the  prin- 
ciple ;  and,  as  the  example  will  be  guided  by  the  rule,  it  will,  in  turn, 
illustrate  the  rule,  and  so  principle  and  form  will  mutually  enlighten 
and  preserve  each  other. 
Nature  OP  THK  What  portion  of  the  knowledge  requisite  to  the  conveyancer  is  to 
INSTRUCTION      jjg  tauffht  iu  this  place  ?    This  is  not  a  chair  of  pure  law.     That  is- 

IMPARTED  PROU  . 

Chair  op  Con-  taught  in  the  classcs  for  Roman  Law  and  Scotch  Law ;  and  the  Society 
vEYAMciNo.       ]yj  ^hich  this  chair  is  endowed  has  shown  its  sense  of  the  necessity 
of  these  classes,  by  making  attendance  upon  them  a  condition  of  ad- 
mission to  its  ranks.     The  lessons  there  taught  are  undoubtedly  the 
best  foundation  for  the  attainment  of  a  thorough  knowledge  of  Con- 
veyancing.    For  the  business  of  this  chair  is  to  impart  a  knowledge 
of  that  portion  of  the  combined  law  and  practice,  by  which  instru- 
ments affecting  property  are  regulated,  and  their  form  and  effect 
determined.     Although,  therefore,  we  cannot  here  undertake  or  pre- 
tend to  teach  the  abstract  doctrines  of  law,  it  results  from  the  nature 
of  the  subject,  that  we  must  examine  every  statute,  eveiy  leading^ 
decision,  and  the  dicta  of  the  institutional  writers,  which  prescribe, 
or  in  any  way  affect,  the  terms  of  legal  instruments,  or  the  conse- 
quences which  result  from  their  execution.     But  there  is  much  in  our 
system  of  deeds  which  does  not  receive  its  shape  or  its  illustration 
from  positive  law.     On  the  contrary,  the  styles  of  Conveyancing  are 
in  many  and  important  particulars  older  than   the  statutes,   and 
require  a  separate  and  independent  study,  without  which  neither  the 
deeds  themselves,  nor  the  enactments  which  relate  to  them,  can  be 
understood.    The  styles  of  writs  form  not  only  a  large  source  of  illus- 
tration, but  a  fountain  also  of  authority,  in  every  system  of  laws.     It 


1 


INTRODUCTION.  .  13 

is  an  observation  common  to  institutional  writers  both  in  England  Introduction. 
and  Scotland,  that  the  forms  of  deeds  lie  at  the  foundation  of  the      ChapTi. 
Common  Law,  and  that,  without  a  knowledge  of  these,  the  law  cannot 
be  completely  understood.    If  we  turn  to  our  Land  Rights,  how  much 
do  thej  contain  which  cannot  be  comprehended  until  the  light  of  by- 
gone centuries  shine  upon  it !  In  order  to  understand  the  conveyance 
of  the  nineteenth  century,  we  must  revert  to  the  opinions  and  usages, 
the  authorities  and  practice,  which  prevailed  between  the  thirteenth 
and  sixteenth.    Nor  has  the  necessity  of  this  research  been  removed 
bj  recent  statutes,  which  have  much  abbreviated  our  Land  Rights, 
bat  have  left  them  the  same  in  effect,  and  still  regulated  by  the  an- 
cient  feudal  principles.     The  "  Act  to  Facilitate  the  Transference  of 
Linds  and  other  Heritages  in  Scotland '^  has  shortened  the  conveyance 
only  by  transferring  the  full  clauses  to  its  own  sections,  and  enacting 
that  the  same  effect  shall  follow  from  the  use  of  the  brief  form  of 
words  which  it  prescribes.     The  Act  will  in  reality  form,  by  implied 
reference,  a  part  of  every  future  conveyance ;  and  the  same  study 
which  was  previously  requisite  to  acquire  an  understanding  of  the 
clauses  when  they  stood  in  the  Disposition,  is  equally  necessary,  now 
that  they  have  been  transferred  to  the  Statute. 

In  writs  relating  to  Moveable  Rights,  the  meaning  and  effect  of 
terms  and  phrases  are  equally  involved  in  an  obscurity  which  the 
doctrines  and  practice  of  a  time  long  gone  by  can  alone  dispel  Take 
the  simplest  of  them,  the  Personal  Bond.  Why  do  the  obligants,  in 
acknowledging  receipt,  renounce  all  exceptions  to  the  contrary  ?  Why 
do  they  renounce  the  benefits  of  Division  and  Discussion  ?  and  what  do 
these  terms  import  ?  These  questions  involve  a  reference  to  rules  and 
maxims  of  the  Roman  Law,  from  which  the  doctrines  referred  to  were 
directly  borrowed.  And  if  we  advert  to  the  effect  of  the  Personal 
Ibnd,  how  is  it  that  this  deed,  when  it  bears  a  clause  of  interest,  is 
heritable  in  its  nature,  and  moveable  only  for  certain  definite  effects 
hi  the  force  of  statute  1  That,  again,  is  a  question  which  can  only  be 
Answered  by  a  reference  to  feudal  principles  and  practice. 

The  same  minute  attention  which  is  due  to  the  history  and  effect 
of  deeds  and  clauses,  must  be  extended  to  the  individual  words 
vhich  they  contain.  There  is  no  habit  more  dangerous  than  that  of 
gliding  into  a  mere  obsequious  observance  of  styles,  satisfied  with  a 
general  perception  of  'their  scope,  though  the  precise  force  of  their 
tenns,  when  analysed,  may  not  be  exactly  apprehended.  It  is  indis- 
pensable to  the  Conveyancer,  that  he  obtain  a  clear  and  distinct 
icnowledge  of  the  precise  import  of  every  term  used  in  the  construe* 
tion  of  deeds,  for  how  can  he  be  certain  otherwise,  that  he  is  not 
defeating  the  object  which  it  is  his  duty  to  secure  ?  Reason  makes 
tub  soiBcieDtly  obvious  in  a  case  where  interests  the  most  important 
<^*-pend  upon  the  appropriate  use  of  a  clause,  a  phrase,  a  word,  it  may 
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Introduction,  be  a  syllable.    But  experience  is  at  hand  here  also  with  her  examples 

Chap.  I.      to  enforce  attention  and  instruction,  and  we  could  not  have  a  more 

striking  instance  of  the  necessity  of  a  minute  and  perfect  apprehension 

of  the  precise  sense  and  effect  of  terms,  than  in  the  case  of  Eglintoun 

7  D.  p.  425.  y^  Montgomerie,  14th  February  1845.  This  was  also  the  case  of  an 
entail,  the  prohibition  to  sell  being  qualified  by  the  words  "  redeem- 
ably  or  under  reversion/'  But  these  words  describe  only  one  kind 
of  sale  or  alienation,  viz.,  that  which  is  made  with  a  reserved  power 
to  the  disponer  to  reacquire.  In  order  effectually  to  exclude  an  ab- 
solute sale,  the  word,  instead  of  redeemahly,  should  have  been  iRre- 
deemably ;  and  there  can  be  no  doubt  that  the  intention  of  the 
entailer  required  the  use  of  the  latter  word.  But  in  consequence  of 
this  error  alone,  the  strict  interpretation  of  entails,  as  we  shall  after- 
wards find,  not  allowing  correction  by  reference  to  intention,  it  was 
decided  that  the  entail  contained  no  effectual  prohibition  against  sales. 
So  that  here  the  entailer's  destination  of  large  estates  was  defeated 
by  the  omission  of  one  syllable  of  a  word.  No  conveyancer  may  safely 
affirm,  that  such  an  oversight  might  not  have  happened  in  his  own 
practice.  In  the  pressure  of  business,  in  the  iteration  of  forms,  and 
in  the  habit,  too  easily  acquired,  of  unconsciously  using  words  without 
on  each  occasion  distinctly  apprehending  their  import,  there  are  causes 
sufficient  to  prevent  wonder  at  the  occurrence  of  errors.  The  use 
which  they  serve  is  to  admonish  us  to  guard  against  them,  by  attain- 
ing a  familiar  knowledge  of  legal  terms,  and  at  the  same  time  watch- 
ful and  minute  habits  of  attention. 

If,  then,  the  purpose  of  this  class  were  perfectly  attained,  no  student 
would  leave  it,  without  having  had  the  opportunity  of  learning  the 
causes  in  history,  and  in  the  manners  and  customs  of  our  forefathers, 
which  gave  birth  to  our  legal  instruments,  and  to  that  part  of  our 
jurisprudence  which  relates  to  them, — with  the  source  and  import  of 
their  form,  and  of  the  expressions  and  individual  words  which  they 
contain  ;  and  he  would  have  presented  to  him  also  everything  in  the 
statutes  and  reports  of  decisions  and  institutional  authorities,  whicK 
determines,  modifies,  or  illustrates  the  terms  and  effect  of  any  instru- 
ment, which  in  his  professional  career  he  can  be  called  upon  to  frame. 
Within  the  limits  necessarily  assigned  to  our  studies  here,  it  would 
be  vain  to  hope  that  this  idea  can  be  realized  in  a  complete  and  satis- 
factory manner.     It  shall  be  my  endeavour,  however,  in  so  far  as  time 
will  permit,  to  trace  the  successive  portions  of  the  subject  from  their 
sources  in  History,  advancing  Civilisation,  and  Law,  so  that  the  stu- 
dent may  not  be  ushered  at  once  into  the  presence  of  a  technical 
practice,  of  which,  as  regards  their  origin,  the  words  are  to  him  unin- 
telligible, and  the  forms  unmeaning;  but  may  rather  approach  his 
important  duties  through  the  avenue  of  principle  and  intelligence, 
and  have  his  acquaintance  with  the  form  and  effect  of  deeds  based 
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npOD  an  accurate  knowledge  and  clear  perception  of  Uieir  first  source  IirrBODiKTrioii. 
and  original  purpose,  and  of  the  causes  in  positive  law,  fluctuation  of      chIpTl 
l^al  opinion,  or  change  of  manners,  which  have  given  to  them  their 
present  shape  and  significance 


Note  to  Page  6. 
Professor  lllenzies  occasionally  commenced  his  Introductory  Lecture 
vith  the  following  remarks:  — 

It  would  ill  hecome  me  to  address  any  remarks  designed  to  affect 
the  choice  of  a  profession  to  those  hy  whom  that  choice  has  already 
been  mad&  Our  business  here  is  to  prepare  for  the  exercise  of  a  pro- 
fession already  selected  ;  and  however  important  may  be  the  step  of 
choosing  a  profession,  that  step  undoubtedly  yields  in  importance  to 
the  preparation  for  its  duties. 

At  the  outset  of  life,  it  is  natural  to  compare  the  advantages  of 
diSerent  professions,  and  the  degrees  of  elevation  so  variously  ascribed 
to  them  in  the  social  scale ;  and  such  considerations  are  important 
as  r€^rds  the  adaptation  of  his  calling  to  the  qualities  of  the  person 
making  the  choice.  But  that  variety  of  elevation  which  conventional 
rules  assign  to  different  vocations,  exhibits  its  widest  disparity  to  the 
eye  which  takes  its  view  from,  the  lower  level  of  observation  and  sen- 
timent. The  inequality  ia  lessened,  when  the  spectator  looks  from 
above  ;  and  to  the  reflecting  mind,  conversant  with  a  higher  sphere 
of  thought  and  feeling,  the  distinctions  of  earthly  occupations  are 
wonderfully  modified,  when  contemplated  in  the  light  of  that  upper 
atmosphere.  The  more  deeply  the  inquiry  is  pursued,  the  more  clearly- 
does  the  thoughtful  spirit  perceive  that  true  diguity  and  essential 
worth  are  internal,  in  the  heart  and  character ;  and  that,  whatever 
may  be  the  impressions  of  others,  whatever  the  effect  of  the  habits 
ind  arrangements  which  currently  obtain,  he  is  nearest  to  excellence, 
be  his  profession  what  it  may,  who  haa  the  highest  sense  of  what  is 
pure  and  upright,  and  whose  conduct  and  deportment  are  most  in 
Lumony  with  that  perception. 

ustomed  to  associate  degrees  of  im- 
1  of  sacredness,  with  particular  pro- 
is  no  inherent  virtue  in  any  calling, 
lOur,  or  worth  or  sanctity,  to  the  per- 
iy  of  his  own  character  and  conduct. 
proof  of  Infinite  Wisdom  and  Good- 
rants  and  interests  provides  a  mul- 
a  infinite  variety  of  human  faculties 

attribute,  which  is  common  to  every 
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iHTRODucrioN.  profossioD,  is,  that  it  supplies  and  imposes  a  dutt, — a  sense  of  obliga- 
J*  tion  not  only  in  relation  to  our  fellow-creatures,  but  chiefly  towards 

Chapter  I.  Him  by  whom  our  faculties  were  bestowed,  in  order  that  His  purposes 
might  be  accomplished  in  their  exercise.  It  is  that  sense  of  duty 
which  gives  to  every  vocation  its  true  value  and  respectability.  With- 
out it  the  most  elevated  professional  walk  can  afford  no  true  satisfac- 
tion; with  it,  the  humblest  calling  possesses  an  inherent  value,  of 
which  no  external  accessories  can  deprive  it. 

The  intrinsic  value  of  duty,  irrespectively  of  the  nature  of  our  oc- 
cupation, is  illustrated  by  Milton  in  the  Sonnet  on  his  blindness,  when, 
in  allusion  to  the  variety  of  service  which  God  exacts,  he  says — 

"  thotusandB  at  his  bidding  speed, 
And  post  o'er  land  and  ocean  without  rent." 

And  adds — 

"  Thejr  also  serve,  who  only  stand  and  wait/' 

If  from  abstract  speculation  we  turn  to  the  living  exhibition,  there 
are  recorded  examples  of  those  who,  entering  at  an  advanced  period 
of  life  upon  philosophical  and  literary  pursuits,  and  following  them 
with  distinguished  success,  have  in  the  strongest  manner  evinced 
the  essential  simplicity  and  dignity  of  their  character,  by  attachment 
to  professions  the  most  humble,  while  walking  in  the  highest  fields  of 
science.  We  read  of  Benedict  Baudouin,  one  of  the  most  learned  men 
of  the  1 7th  century,  that  having  for  some  years  followed  his  father's 
profession,  that  of  a  shoemaker,  he  had  no  desire  to  forget  that  cir- 
cumstance, but  many  years  afterwards  wrote  a  treatise  on  the  Shoe- 
making  of  the  Ancients,*  in  which  the  history  of  that  craft  was  traced 
with  much  erudition  back  to  the  earliest  period.  It  is  recorded  of  a 
celebrated  Italian  writer,  Gelli,  that  after  obtaining  so  much  distinc- 
tion by  his  writings  as  to  be  elected  Consul  of  the  Florentine  Aca- 
demy, and  to  be  appointed  by  the  Grand  Duke  to  deliver  a  course  of 
lectures  upon  the  poems  of  Dante,  he  still  continued  to  work  at  his 
original  profession  of  a  tailor,  which  he,  too,  had  inherited  from  his 
father ;  and  the  circumstance  is  alluded  to  with  modesty,  and  even 
dignity,  in  the  introductory  oration  of  the  course  which  he  delivered 
before  the  Academy.  No  lesson  of  humility  could  be  more  impres- 
sive, no  evidence  more  conclusive  of  the  limits  assigned  to  human 
attainment  in  its  very  highest  efforts,  than  the  reflection  of  our  own 
illustrious  Newton,  when,  after  having  outstripped  every  uninspired 
inquirer  after  truth,  and  while  surveying  nature  from  an  altitude 
never  reached  before,  he  likened  his  own  achievements  to  the  effort 
of  a  child  that  had  gathered  a  few  shells  upon  the  shore  of  an  ocean 
vast  and  unexplored.  And  we  have  the  best  example  of  moral  and 
intellectual  eminence,  combined  with  humility  of  occupation,  in  Paul 
of  Tarsus,  brought  up  at  the  feet  of  Gamaliel,  and  taught  according^ 

*  Calceus  Antiquus  et  Afysticus,  1615. 
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to  the  perfect  maimer  of  the  law — ^fumished^  too,  with  all  the  accom-  Imtroduction 
plishmenta  of  secular  learning — ^and  who,  while  engaged  in  labours      N^^^i) 
of  which  the  moral  effects  will  never  cease  to  be  felt,  yet  when  he    CHAPTEJi  I. 
found  others  of  the  same  craft,  abode  with  them  and  wrought,  '^  for 
**  by  their  occupation  they  were  tent-makers." 

It  results  from  these  considerations,  that  whatever  importance  we 
may  attach  to  the  choice  of  a  profession,  an  infinitely  higher  consi- 
deration is  presented  in  the  professional  man's  character  and  moral 
colture,  which  are  indispensable  conditions  of  his  possessing  weight 
and  influence.  Nor  do  we  view  these  qualities  as  separate  from  his 
professional  preparation  and  conduct.  Moral  principle — the  feeling 
of  what  is  right — cannot  be  dissevered  from  anything  that  the  man 
thinks,  or  says,  or  does.  From  its  very  nature,  that  principle  cannot 
exist  in  any  degree  of  strength  or  purity,  without  maintaining  a 
paramount  sway — ^without  asserting  its  presence  at  all  times,  and  in 
every  effort  and  undertaking. 

In  commencing,  then,  the  work  of  professional  preparation,  it  is 
above  all  important  that  the  student  regard  the  prosecution  of  his 
inquiries,  and  the  use  of  every  means  for  the  attainment  of  knowledge 
and  skill,  in  the  light  of  duty.  Other  motives  there  are  near  at  hand, 
and  more  or  less  exciting  and  permanent  in  their  influence.  Self- 
interest,  the  desire  of  reputation,  the  suggestions  of  ambition — all  are 
at  work,  adapting  their  arguments  to  the  varied  character  of  men ; 
in  some  acting  as  powerful,  healthy,  and  reasonable  motives,  in 
others  passing  beyond  the  boundaries  within  which  they  may  safely 
operate,  and  degenerating  into  habits  undisguisedly  sordid  and  regard- 
less. It  is  a  part  of  the  mysterious  dispensation  of  Providence  that 
our  nature  should  in  any  degree  be  amenable  to  such  inducements 
as  these ;  and,  within  due  limits,  their  influence  is  salutary  and  com- 
mendable But  how  infinitely  does  the  principle  of  duty  transcend 
all  such  considerations !  These  appeal  to  self  and  selfish  interests, 
and  go  no  farther ;  that  appeals  to  the  highest  law  of  moral  rectitude, 
and  adjusts  its  dictates,  not  according  to  the  eager  demands  of  a 
blinded  selfishness,  but  in  accordance  with  what  is  prescribed  by  the 
Supreme  Source  of  light  and  truth.  The  inferior  motives  respect 
only  the  visible  and  tangible.  Duty  has  an  unfailing  reference  to  the 
law  which  it  obeys,  and  to  our  own  highest  advantage  as  consisting 
in  the  observance  of  our  obligations  to  God  and  to  our  neighbour,  and 
in  a  regard  to  the  everlasting  future  as  well  as  the  passing  hour. 
The  motives  which  relate  to  what  is  worldly  and  present  are  weakened 
or  obliterated  by  age  or  change  of  circumstances.  The  principle  of 
Duty,  when  preserved  and  cherished,  gains  strength  by  the  progress 
of  time,  and  attains  its  perfection  when  inferior  motives  lose  their 
power. 

How,  then,  is  conduct  to  be  regulated  ?  what  course  is  it  to  steer 
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ivTBODuonoN.  among  influences  and  claims  thus  diverse,  and,  it  may  be,  discordant? 
Note  TO  ^^  ^^  ^^^  evident  that  the  place  of  presiding  influence  must  be  given 
Chatteb  I.  to  Duty,  and  that  motives  of  present  advantage  and  personal  aggran- 
dizement must  be  subordinate  to,  and  controlled  and  regulated  by, 
that  highest  rule,  and  admitted  or  encouraged  only  to  the  extent 
which  it  permits  ?  Thus  the  efforts  of  honest  industry  will  have  free 
scope,  but  will  not  be  permitted  to  degenerate  into  cupidity  and 
extortion.  The  desire  of  a  fair  reputation  will  be  encouraged,  while, 
at  the  same  time,  it  is  restrained  within  due  bounds,  and  prevented 
from  swelling  into  vain  elation  and  self-conceit  It  is  thus  that  the 
considerations,  by  which  the  human  mind  is  most  easily  and  powerfully 
actuated,  are  kept  in  their  proper  place,  and  their  operation  directed 
and  limited  by  that  higher  principle,  which  brings  all  our  thoughts 
and  actions  to  the  bar  of  moral  rectitude. 

It  is  an  obvious  and  unspeakably  important  advantage  connected 
with  the  high  motives  here  referred  to,  that  their  presence  furnishes 
a  guarantee,  perhaps  the  best  that  can  be  obtained,  that  the  object  of 
our  studies  or  other  pursuits  will  be  attained  in  a  manner  the  most 
thorough  of  which  our  faculties  are  capable.  It  is  a  characteristic  of 
duty,  that  it  is  not  satisfied  with  superficial  attainment,  or  with  any 
degree  of  attainment,  but  that  which  is  complete.  When  we  are 
actuated  by  convenience  or  advantage,  the  desire  of  attainment  has 
for  its  limit  that  degree  which  will  sufiSce  for  the  end  we  have  in 
view,  and  the  motive  to  attainment  is  exhausted  so  soon  as  we  have 
got  enough  to  serve  the  turn.  But  when  the  sense  of  Duty  is  the 
guiding  principle,  complete  attainment  is  its  only  limit,  and,  in  so 
far  as  ability  and  opportunity  may  serve,  it  will  not  be  satisfied  so 
long  as  there  is  left  anything  further  to  be  attained. 

There  is  no  one  to  whom  a  habitual  feeling  of  moral  obligation  can 
be  more  beneficial,  or  to  whom  it  is  more  necessaiy,  than  to  the  Law- 
student     His  profession — that  branch  of  it  in  particular  with  which 
this  Chair  is  more  immediately  connected — is  only  reached  after  long 
{)reparation  and  laborious  study.    At  the  outset  he  can  have  com- 
'  paratively  little  perception  of  the  bearing  of  his  studies  upon  their 
future  object.    The  subject  is  new,  its  language  strange,  and  many 
of  its  terms  hard  to  master  and  retain  ;*  and  it  is  arduous  to  labour 
in  acquiring  rules,  the  practical  use  of  which  cannot  yet  be  sceiu 
There  is  required  a  spirit  of  patience,  and  of  faith  in  your  guides  and 
instructors.    You  must  for  a  time  be  content  to  take  it  upon  trust 
that  there  is'a  meaning  in  what  you  hear  and  read,  which  you  will 
fully  comprehend  by  and  by,  although  at  present  you  understand  it 
only  imperfectly.     The  subject,  also,  is  large,  and,  every  time  we 
meet,  it  will  be  necessary  to  discuss,  in  succession,  important  doctrines, 
every  one  of  which  is  of  consequence  in  practice,  and  must  be  mas* 
tered.     You  will  observe,  too,  that  there  does  not  subsist  in  this  pro- 
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fession  that  visible  and  obvious  connexion  between  preparatory  study  Iothoductiom. 
and  the  results  of  professional  practice  which  we  readily  perceive  in      notbto 
other  callings.      In   those,   for  instance,   connected  with   physical    Chapter!. 
science,  or  the  direct  exercise  of  skill  upon  material  objects,  the  con- 
nexion between  attainment  and  execution  is  obvious.     The  future 
sculptor  can  have  no  difficulty  about  the  eventual  bearing  of  the  first 
rude  stroke  of  the  chisel  made  by  his  apprentice  hand.     Our  profes- 
sion does  not  admit  of  so  ready  a  perception  of  the  connexion  between 
study  and  its  resulta     Its  preparations  and  accomplishments,  in  so 
fer  as  merely  professional,  are  brought  from  remote  sources  in  history 
and  legislation ;  they  are  to  a  great  extent  the  result  of  ancient 
notions  and  ideas.     The  rulies,  too,  with  which  we  have  to  do,  are 
frequently  arbitrary,  and  not  founded  in  the  nature  of  things ;  and  they 
are  thus  very  much  confined  to  the  knowledge  of  the  professional 
man.     From  all  these  circumstances  it  plainly  results,  that  the  rela- 
tion between  present  study  and  future  practice  is  not  only  not  obvi- 
ous, but  is  in  a  large  measure  recondite  and  obscure.     The  student 
must  necessarily,  therefore,  tread  for  some  time  a  path  which  to  him 
is  dark  and  intricate  and  perplexing,  sustained  by  faith  in  the  expe- 
rience of  those  by  whom  it  has  already  been  trodden.     It  need 
scarcely  be  remarked,  that  for  an  undertaking  thus  long  in  achieve- 
ment,  requiring  so  much  of  patient  labour  and  steady  perseverance, 
80  much  of  confidence  in  a  distant  gain,  as  the  reward  of  present 
toil,  no  motive  can  be  dispensed  with  ;  nor  can  any  circumstances  be 
conceived  more  urgently  requiring,  or  more  aptly  befitting,  that  high- 
est motive  of  all,  which  lightens  the  heaviest  labour,  and  renders 
easy  the  most  arduous  undertakings,  by  subjecting  them  all  to  their 
due  place  of  subordination  as  matters  of  incumbent  Duty,  willingly 
undertaken  and  cheerfully  performed. 

If  knowledge  is  rendered  more  complete  by  study  being  conducted 
onder  a  sense  of  Duty,  the  benefit  thus  accruing  to  professional  ac- 
complishment is  obvious ;  and  it  would  be  easy  to  show  how  directly 
and  strongly  the  considerations  to  which  we  have  referred  apply  to 
the  practitioner  as  well  as  to  the  student, — how  essential  it  is  that  the 
polar  star  of  his  conduct  shall  be,  not  his  own  advantage,  but  his 
client's  good.  I  shall  not  now  enter  upon  that  subject,  however,  as 
there  may  be  an  opportunijiy  of  submitting  some  considerations  in 
connexion  with  it  at  another  time. 

At  present  we  proceed  to  inquire  shortly  how  the  Law-student  is  to 
prepare  himself  for  the  discharge  of  his  important,  and,  in  some  re- 
spects, arduous  professional  duties. 
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ORioni  OF  THE  It  18  not  my  intention  to  enter  into  any  elaborate  investigation 
PMOT.  ^^  ^"^  respecting  the  origin  and  history  of  the  rights  of  property.  Such  in- 
quiries can  only  be  speculative  in  their  character  and  results.  Things 
were  appropriated  by  man  for  the  purposes  of  necessity,  of  use,  and 
of  enjoyment,  long  before  there  was  philosophy  to  discern,  or  art  to 
preserve,  the  record  of  a  process  so  gradual  and  silent.  The  subject, 
however,  is  one  of  natural  curiosity  and  interest ;  and  you  will  find 
it  treated  in  two  papers  by  Lord  Eames,  one  in  his  Historical  Law 
Tracts,  and  the  other  in  his  Sketches  of  the  History  of  Man.  It  is 
also  handled  briefly  in  the  first  chapter  of  the  second  volume  of 
Blackstone's  Commentary,  where  the  most  probable  conjectures  are 
collected,  and  stated  in  a  striking  and  felicitous  manner. 

Let  it  suffice  to  note  one  or  two  leading  points.    While  the  ulti- 
mate foundation  of  property  rests  upon  the  dominion  which  God  gave 
to  man  over  the  creatures,  it  is  agreed  by  all,  that  the  mode  and  title 
by  which  things  were  originally  acquired  in  possession  and  property 
OocupAKCT.    was  simple  Occupancy.    At  first,  while  there  were  but  few  inhabi- 
tants, and  things  were  possessed  in  common,  the  idea  of  property  was 
limited  to  its  temporary  use — a  state  of  matters  happily  compared  by 
Cicero  to  a  theatre,  which  is  open  to  all,  but  each  man  has  a  right 
to  the  exclusive  use  of  the  seat  he  occupies  for  the  time.    Moveables^ 
that  is,  things  separate  from  the  soil,  are  supposed  to  have  been  first 
reduced  into  property,  being  more  readily  capable  of  occupation,  and 
more  likely,  in  the  infancy  of  society,  to  have  labour  bestowed  upon 
them.    Man's  necessities  (which  are  the  guide  to  the  most  probable 
presumptions  in  this  matter)  lead  to  the  supposition,  that  his  food, 
the  produce  of  the  chase,  the  cave  or  shed  which  gave  him  shelter, 
and  the  clothes  which  covered  him,  would  afibrd  the  earliest  sugges- 
tions, as  they  were,  no  doubt,  the  first  subjects,  of  individual  property. 
This  notion  would  necessarily  be  strengthened,  as  animals  were  for 
convenience  gathered  and  kept  with  their  progeny  in  flocks ;  and  tba.t 
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again  led  directly  to  the  attachment  of  value  to  other  things,  of  which  iMTBODucnon. 
we  have  an  example  in  Scripture  in  the  purchase  and  jealous  preser-     caArTll 
ration  of  wells.     The  earth,  however,  and  pasture  still  remained 
aoappropriated,  as  we  see  in  the  case  of  Abraham  and  Lot,  and  in 
Arabia  and  Tartaiy,  and  all  uncivilized  and  uncolonized  countries, 
where  the  ground  and  its  fruits  continue  the  common  bounty  of 
nature,  and  lie  open  to  the  exigencies  of  the  next  occupier.    It  is,  no 
doubt,  in  your  recollection,  that  an  attempt  was  recently  made  to 
assert  a  preferable  right  to  the  Oregon  Territory  upon  this  plea  of 
occupancy  in  the  Congress  of  the  United  States  of  America.    The 
increase  of  population,  as  men  congregated  for  mutual  aid  and  defence, 
and  the  necessity  of  procuring,  from  the  same  piece  of  ground,  suste- 
nance in  successive  years,  introduced  agriculture ;  and  the  right  of 
property  was  a  necessary  accompaniment,  since  no  one  would  culti- 
vate a  field,  of  which  the  possession  was  insecure.     This  is  the  dawn 
of  civilisation,  which  arises  with  its  laws  and  government,  as  valuable 
nghts  are  created,  and  men  discover  that  it  is  their  mutual  interest 
to  protect  them. 

There  is  a  question  among  Jurists,  whether  the  right  of  property 
arising  from  occupancy  is  founded  upon  the  implied  assent  of  all 
others  to  the  seizure  by  him  who  first  takes  it,  or  whether  it  is  not 
rather  to  be  attributed  to  the  labour  which  occupancy  implies ;  but 
the  solution  of  such  a  point  is  matter  only  of  curious  speculation,  and 
not  likely  to  involve  any  consequences  of  real  practical  moment. 

Property  being  thus  acquired  by  the  first  taker,  it  remains  his, 
uitil  he  shall  abandon  it  by  barter,  traffic,  or  otherwisa 

The  fnost  effectual  extinction  of  the  right  of  property,  according  to 
cor  simplest  conceptions  of  it,  is  effected  by  death,  after  which,  the 
deceased's  family  obtain  the  possession,  not  from  natural  causes,  but 
as  the  next  occupants.  This  title  was,  in  early  times,  so  strong  as  to 
give  the  succession  to  domestic  servants ;  of  which  an  example  is 
iSorded,  in  Abraham's  apprehension,  that  a  servant  bom  in  his  house 
might  be  hia  heir ;  and  in  Prov.  xvii.  2,  we  read, — "  A  wise  servant 
shall  have  rule  over  a  son  that  causeth  shame,  and  shall  have  part  of 
^  inheritance  among  the  brethren.''  The  law  of  almost  every  coun- 
tnti  however,  has  given  the  right  of  disposing  of  property  intuitu 

Sach  being  supposed  to  be  generally  the  origin  and  growth  of  the  Evwbnce  of 
nght  of  property,  the  next  question  respects  the  Title.  By  Title  we  p^^J^7  °' 
'QeaD,  not  the  grounds  upo^  which  the  abstract  right  is  founded,  but 
tile  endance  of  the  right — the  means  by  which  it  can  be  made  appa- 
^nt,  that  the  field  which  I  occupy,  and  the  goods  which  I  possess, 
^ong  to  me  and  not  to  another.  In  the  rudest  times,  no  doubt, 
^"cfore  the  institution  of  government,  and  even  after  the  introduction 
^iava^  where  their  operation  was  little  felt,  property  depended  upon 
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Ihtbodugtion.  the  power  to  maintain  possession.  The  scale,  turned  for  the  moment 
Chap.  II.  ^J  *^®  sword  of  Brennus,  kicked  the  beam  before  a  superior  force ; 
and  such  is  still  the  object  and  result  of  national  contests,  when  war 
reduces  society  to  its  first  elements,  and  submits  possessions  to  the 
arbitrament  of  strengtL  The  histoiy,  not  very  remote,  of  our  own 
country,  exhibits,  in  circumstances  which  the  arm  of  the  law  was  too 
feeble  to  control,  a  return  to  what  the  poet  calls 

"  the  good  old  rule, 

the  simple  plan, 

That  they  should  take  who  have  the  power, 
And  they  should  keep  who  can." 


Possession. 


Imtboductiom 
OF  w&rrTEN 

TITLE. 


There  is  no  doubt  that  before,  and  in  some  countries  long  subse- 
quent to,  the  introduction  of  letters,  possession  was  the  grand  criterion 
of  property,  even  after  such  an  advance  of  civilisation,  as  guaranteed, 
by  the  social  power,  the  right  which  individual  strength  could  not 
have  maintained.  When,  in  the  course  of  our  studies,  we  shall  come 
to  contemplate  the  feudal  system,  it  will  be  apparent  how  strikingly 
its  provisions  were  adapted  to  give  the  strongest  security  to  individual 
rights,  long  before  written  Titles  were  thought  of 

But  as  society  advanced,  and  the  uncertainty,  unavoidably  incident 
to  rights  dependent  upon  memory  and  oral  testimony,  became  more 
and  more  felt  in  proportion  to  the  subdivision  of  property,  and  the 
variety  of  interests  evolved  by  new  circumstances  and  multiplying 
relations,  it  could  not  fail  to  be  felt,  after  the  art  of  writing  had  made 
some  progress,  how  well  that  art  was  adapted  distinctly  to  define,  and 
faithfully  to  preserve,  the  evidence  of  rights  connected  with  permanent 
property  in  land.     We  may  have  occasion  afterwards  to  look  into  this 
more  minutely.   At  present  it  is  sufficient  to  state  that  it  is  an  estab- 
lished doctrine  of  the  law  of  Scotland,  that  without  writing  there  can 
be  no  Title  to  land — a  doctrine  which,  in  conformity  with  the  valuable 
habit  of  embodying  great  legal  principles  in  a  sententious  form,  is 
expressed  by  the  maxim,  *'  Ntdla  Sasina  nuUa  Terra/'  How  universal 
and  unbending  in  its  application  this  rule  is,  will  appear  when  we 
come  to  treat  of  the  title  to  heritable  rights. 

The  same  causes  which  led  to  the  adoption  of  writing  in  the  title 
of  lands,  combined  no  doubt  with  experience  of  the  security  obtained 
by  that  method,  has  gradually  led  to  the  extensive  use  of  written 
evidence  of  Title  in  the  other  grand  class  of  rights,  which,  from  their 
nature  and  in  contradistinction  to  the  fixed  rights  connected  with  land, 
are  called  moveable.   Certain  obligationsiof  a  moveable  nature  require 
writing  to  their  constitution  by  the  express  direction  of  law,  as,  for  in- 
stance, obligations,  in  which  it  forms  a  part  of  the  contract  that  they 
shall  be  in  writing.  Others,  without  the  express  requirement  of  law,  are 
invariably  reduced  to  writing  from  a  regard  to  the  security  of  parties, 
and  the  facilities  which  written  obligations  carry  along  with  them 
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for  preserving  eyidence  of  the  undertakings  they  embody,  and,  as  we  Jmtboductiov. 
shall  afterwards  see,  for  obtaining  fulfilment  of  those  undertakings.        duFTlI 

With  regard  to  the  contracts  which  do  not  by  law  or  practice  re- 
quire writing  in  order  to  give  them  effect,  the  rules,  by  which  such 
rights  are  constituted  and  transferred,  are  taught  elsewhere  along 
with  the  other  doctrines  of  the  Municipal  Law.  The  peculiar  province 
of  this  class  is  to  inquire,  what  is  the  nature,  and  what  are  the  legal 
requisites,  of  writings  used  in  the  constitution,  transmission,  and  ex- 
tinction of  rights  to  property. 

It  is  sometimes  a  question  of  difficulty  to  determine,  which  of 
two  methods  is  preferable  in  teaching,  viz.,  whetlier,  on  the  one  hand, 
the  subject  will  be  more  impressively  taught  by  stating  first  the 
Principle,  which  is  in  reality  a  comprehensive  expression  of  an  element 
common  to  everything  which  the  principle  embraces.  This  is  called 
the  synthetic  method,  and  is  exemplified  in  our  school-books  of  gram- 
mar, which,  instead  of  individualizing  and  simplifying  objects  to  the 
young  mind,  commence  with  the  abstract  propositions,  "What  is 
"  grammar  ?"  or,  "  What  is  a  part  of  speech  t'  The  other  method  is  the 
analytic,  because  it  takes  up,  first,  the  dissolved  or  loosened  parts, 
and  from  the  examination  of  these  in  succession  rises  to  the  general 
principle.  The  latter  method  is  the  more  easy  and  agreeable,  and 
better  calculated  to  interest  and  attract,  since  it  carries  along  the 
intelligence  from  the  outset  The  other  method  is  convenient  for 
those  whose  minds  have  attained  to  some  degree  of  strength,  espe- 
cially in  a  matter  already  in  part  known  to  them ;  and  the  synthetic 
form  is  that  by  which  knowledge,  in  whatever  way  it  may  have  been 
acquired,  can  best  be  retained.  One  of  the  most  celebrated  instances 
of  its  application  is  the  classification  in  Natural  History,  which,  on  the 
ground  of  a  common  attribute,  introduced  the  whale  into  the  same 
class  with  the  human  species.  In  our  labours  we  shall  happily  be 
exempt  from  any  difficulty  with  regard  to  this  point.  It  will,  no 
doubt,  be  requisite  to  deal  with  principles  and  doctrines,  but  these, 
the  knowledge  you  have  already  acquired,  and  your  past  training,  will 
enable  you  with  little  difficulty  to  apprehend ;  and  the  doctrines  with 
which  we  have  to  do,  being  either  founded  upon  statute,  or  upon  a 
large  induction  from  facts  and  experience,  or  tested  by  numerous 
questions  tried  in  the  courts  in  order  to  ascertain  their  true  import, 
we  shall  have  the  full  benefit  of  analysis  either  in  tracing  the  doctrine  * 
to  its  sources,  or  in  reviewing  the  tests,  which  have  been  applied  in 
order  to  determine  its  real  nature.  And  in  the  treatment  of  the 
subject  generally,  it  has  been  found  by  experience  that  the  analytical 
method  is  that  by  which  it  can  be  most  advantageously  handled. 

There  has  been  considerable  variety  in  the  order,  according  to  which  Wbiterb  upon 
the  principles  of  Conveyancing,  and  the  forms  of  writs,  have  been 
treated  and  exhibited  by  different  authors.   Spottiswood's  "  Introduc- 
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iTraoDucnov*  *<  tion  to  the  knowledge  of  the  Style  of  Writs,"  which  was  compiled  from 
ChapTu.  forms  used  in  the  chambers  of  Mr.  Hay  of  Carribber,  Writer  to  the 
Signet,  was  deficient  chiefly  through  unsuitable  arrangement,  being 
regulated  by  no  apparent  principle  of  connexion  or  of  progression  pro- 
per to  the  subject  Dallas's  Styles  had  been  published  previously  to 
Spottiswood's  work ;  and  the  first  part  of  these  Styles  was  arranged  upon 
a  principle  well  calculated  for  use  and  instruction,  beginning  with  the 
simple  form  of  a  moveable  or  personal  bond ;  then  giving  the  form  of 
transference  by  assignation  or  translation ;  then  the  discharge  to  the 
grantor,  or  to  another  party,  combined  with  an  assignation ;  there- 
after forms  of  diligence  for  enforcing  payment  from  the  debtor's 
property  or  person  ;  and  so  on  until  the  debt  was  secured  in  legal  form 
upon  the  debtor's  heritable  estate. 

Mr.  Ross,  in  his  Lectures  on  the  Practice  of  the  Law  of  Scotland, 
adopted  the  method  thus  exhibited  by  Mr.  Dallas,  beginning  with  the 
personal  bond,  and  following  it  out  in  the  same  manner;  and  he  pursued 
a  corresponding  arrangement,  agreeable  to  the  nature  of  the  subject, 
in  that  portion  of  his  valuable  work  which  treats  of  heritable  rights. 

This  method  of  treatment,  so  well  adapted  for  the  practical  instruc- 
tion of  the  Conveyancer,  was  exemplified  in  a  yet  more  systematic 
form  by  Mr.  John  Russell,  Clerk  to  the  Signet,  in  his  very  distinct 
work  entitled  "Theory  of  Conveyancing,"  published  in  1788.  He 
treats  first  of  rights  constituted  by  writing,  their  form  and  essentials, 
including  the  attestation  of  deeds ;  then  of  clauses  common  to  all 
deeds ;  next  of  personal  obligations ;  next  of  the  constitution  of  real 
or  heritable  rights ;  then  of  the  transference  of  rights  moveable  and 
heritable ;  then  of  redeemable  rights ;  next  of  succession ;  next  of 
judicial  transmission ;  and  lastly,  of  the  extinction  of  rights. 

This  order  appears  to  be  in  the  main  the  best  adapted  for  the  sub- 
ject, exhibiting  in  their  regular  alid  natural  order  the  successive  legal 
steps  and  writings,  by  which  rights  and  interests  are  constituted, 
transferred,  modified,  and  ultimately  extinguished ;  and  it  is  there- 
fore my  intention  to  follow  it  generally,  with  such  alterations  in  the 
details  as  appear  calculated  to  simplify  the  subject,  and  bring  out 
more  clearly  its  parts  and  their  relationa 

DimioN  OF         In  pursuance  of  this  design,  then,  the  subject  will  divide  itself  into 
™  •™^-    three  Parts ;  of  which 

The  FiBST  will  treat  of  the  things  necessary  to  be  observed  in  all 
Deeds,  whatever  may  be  the  nature  of  the  Rights  to  which  they  relate : 
The  Second  Part  will  discuss  the  nature,  forms,  and  effect  of  writ- 
ings employed  in  the  constitution,  transmission,  and  extinction  of 
Personal  or  Moveable  Rights : 

And  the  Third  Part  will  describe  the  writings  employed  for  the 
same  purposes  with  respect  to  Heritable  Righta 
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L  The  First  Part — ^viz.,  the  things  necessary  to  be  observed  in  all  Ihtroduotioh. 
deeds — subdivides  itself  into  five  Heads,  which  I  propose  to  treat  in   chapter  n. 
the  following  order,  viz. :—  Subdivisiom 

1.  Chapter  L  will  treat  of  the  Preliminary  Conditions  to  the  vali-  ^f  Pabt  I. 
dity  of  Deeds,  that  is,  the  Conditions  requiring  to  be  looked  to 

before  a  deed  is  executed.     These  conditions  embrace  three 

subordinate  classes : — 

(1.)  The  capacity  of  parties  to  make  or  to  receive  deeds,  or  their 
incapacity  by  reason  of  imperfect  age,  infirmity,  or  alienation 
of  mind,  and  other  disabilities. 

(2.)  The  subject-matter  of  the  deed, — involving  the  questions, 
whether  the  matter  of  the  contract  be  contra  bonoa  mores,  or 
forbidden  by  statute,  or  inconsistent  with  public  policy,  or 
otherwise  of  such  a  nature  that  the  law  will  not  allow  it  to  be 
made  the  subject  of  a  contract. 

(3.)  The  validity  of  the  contract  to  which  the  deed  is  to  give 
effect — whether  it  be  the  real  and  intelligent  act  of  the  maker 
of  the  deed,  or  whether  it  has  9ot  been  truly  consented  to  by 
him,  but  obtained  from  him  by  error,  force,  or  fraud. 

2.  The  Second  Head  of  the  First  Part  will  be  treated  of  in  Chapter 
U.,  and  will  relate  to  the  Statutory  Solemnities  of  Deeds ;  these 
Solemnities  being  certain  observances,  required  by  the  law  in 
the  execution  of  deeds,  as  a  test  that  they  are  the  genuine  act 
of  the  parties  subscribing  them.  Under  this  Head,  we  shall 
have  occasion  to  enumerate  those  instruments  which  are  legally 
effectual,  although  not  executed  according  to  the  Statutory 
Solemnities,  and  which,  on  that  account,  are  called  Privileged 
Deeds. 

a  Chapter  IIL  will  treat  of  the  Third  Head  of  the  First  Part,  and 
relate  to  the  general  structure  of  Deeds,  and  to  those  clauses 
which  are  common  to  all,  or  to  a  large  number.  Here  there  will 
be  occasion  to  examine  the  nature  of  Warrandice,  and  the  pur- 
pose of  the  Registration  of  Deeds. 

4.  The  Fourth  Head,  relating  to  the  Delivery  of  Deeds,  and 
showing  in  what  cases  Delivery  is  requisite,  in  order  to  their 
becoming  completely  effectual,  will  be  considered  in  Chapter 
IV. 

5.  The  Fifth  and  last  Head  under  this  Part  will  be  treated  of  in 
Chapter  V.,  and  will  relate  to  Deeds  which,  although  imper- 
fectly executed,  are  yet,  in  some  instances,  made  effectual  by 
the  conduct  of  the  contracting  parties,  according  to  the  doctrines 
of  Homologation  and  Rei  Interventus. 

By  this  arrangement,  a  broad  foundation  will  be  laid  for  an  exact 
knowledge  of  those  general  rules  and  tests,  which  indispensably  re* 
qdre  minute  and  careful  attention  in  the  preparation  of  deeds,  and 
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imoDoenov.  the  neglect  of  wliicli  forms  the  first  and  most  effectual  weapon  of 

Chaptbr  II.   attack  in  challenging  their  validity. 

Our  inquiries  under  the  First  Part  will  disembarrass  the  other  two, 
for  the  most  part,  of  every  consideration  which  is  not  peculiar  to  their 
special  purposes  in  relation  to  the  nature  of  the  rights  with  which 
they  are  concerned. 

SuBDivisioNB         IL  The  proceeding,  therefore,  with  the  Second  Part,  which  is  to 
OF   ART    .      embrace  the  writings  connected  with  Moveable  Bights,  we  shall 

examine — 

1.  In  Chapter  I.,  the  Instruments  by  which  moveable  or  personal 
rights  are  constituted,  by  the  Bond  or  Obligation  of  one  or  more 
persons. 

2.  We  shall,  in  Chapter  II.,  inquire  into  the  nature  and  form  of 
the  instruments,  by  which  the  right  resulting  from  an  Obligation, 
so  constituted,  may  be  transferred  from  the  person  in  whose 
favour  it  is  granted  to  a  third  party,  and  by  him  to  a  fourth, 
and  so  on ;  and 

3.  In  Chapter  III.  we  shall  show,  by  what  deeds  Obligations  may 
be  extinguished  upon  voluntary  performance  by  the  party,  or  by 
the  voluntary  act  of  the  creditor  in  the  obligation. 

4.  We  shall,  in  Chapter  IV.,  proceed  to  ascertain  by  what  legal 
measures  the  performance  of  obligations  may  be  enforced,  when 
it  cannot  be  obtained  voluntarily. 

Having  thus  traced  the  constitution,  transference,  discharge,  and 
enforcement  of  Obligations  constituted  by  deed,  we  shall  next  proceed 
to  examine  Bills  and  Promissory-notes  in  the  corresponding  stages  of 
their  creation,  transmission,  payment,  and  legal  enforcement  Bills 
and  Promissory-notes  have  generally  been  treated  under  the  same 
heads  as  formal  Deeds ;  but  they  are  writings  so  peculiar,  and  enjov 
privileges  so  entirely  their  own,  that  I  have  thought  it  better  to  pre- 
sent, in  a  single  view,  all  that  relates  to  their  character  and  privileges, 
negotiation,  and  extinction. 

5.  The  Fifth  Chapter  of  Part  Second,  therefore,  will  relate  to  Bills 
and  Promissory-notes. 

When  we  shall  have  arrived  at  this  point  in  the  examination  of 
Moveable  Writs,  we  shall  have  so  far  accomplished  the  object  of  that 
progressive  and  properly  connected  view  of  these  instruments, 
of  which,  as  we  have  seen,  the  example  was  first  set  by  Mr« 
Dallas;  and  we  shall  then  proceed  to  examine  the  other  writings 
under  this  head,  in  the  order  in  which  their  forms  are  contained 
in  the  second  volume  of  the  forms  of  writs  compiled  by  the  Juridiciil 
Society. 

6.  The  Sixth  Chapter,  therefore,  will  embrace  Contracts — ^that  is. 
Deeds  of  mutual  obligation  by  two  or  more  parties,  including^ 
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that  most  important  instrument,  the  Contract  of  Marriage,  and  Imtboddotiom. 

relative  deeds.  Cha™  11. 

7.  Chapter  VII.  will  treat  of  the  Conveyance  of  Moveables,  where 
the  right  consists,  not  in  an  Obligation,  but  in  the  ipaum  corpus 
of  the  thing  conveyed. 

8.  Chapter  VIIL  will  relate  to  Powers  granted  by  parties  in  favour 
of  others,  to  act  in  their  behalf. 

9.  And  lastly,  in  Chapter  IX.,  we  shall  treat  of  the  mode  in 
which  Moveable  Rights  and  Property  are  conveyed  from  the 
dead  to  the  living,  whether  by  Deeds  executed  intuitu  mortis, 
or  where  no  such  deed  has  been  executed,  by  the  act  and  dis- 
position of  the  law. 

IIL  The  Third  Part  will  embrace  the  Writs  relating  to  Heritable  Subdivmioks 
Rights.  ^'  ^^  "^• 

In  an  Introductory  Chapter,  we  shall  take  a  review  of  the  history 
of  the  Feudal  System ;  after  which  we  shall  show  the  general  results 
of  that  system  as  now  found  in  the  existing  state  of  Heritable  Bights 
in  Scotland.  We  shall  also  examine  the  ancient  form  of  Investiture, 
as  containing  the  modern  title  in  embryo. 

The  subject  will  then  arrange  itself  under  five  heads : — 

1.  In  Chapter  II.  we  shall  treat  of  the  Constitution  of  Heritable 
Eights  by  Charter  and  Sasine,  which  we  shall  examine,  and 
show  the  rights  resulting  to  the  Superior  and  Vassal. 

2.  Chapter  III.  will  relate  to  the  Transmission  of  Heritable  Rights, 
embracing — 

(1.)  Voluntary  transmission  inter  vivos  in  its  various  forms,  as 
determined  by  the  position  of  the  parties,  or  the  nature  of 
the  right  as  existing  in  the  granter,  or  intended  to  be  con- 
stituted in  the  grantee — with  the  mode  of  completing  such 
transferences. 

(2.)  Voluntary  transmission  intuitu  mortis,  including  the  Mar- 
riage Contract,  where  it  contains  heritage,  the  Disposition 
mortis  causa,  and  the  EntaiL 

(3.)  Judicial  Transmission,  by  Action  of  Sale,  Mercantile  Seques- 
tration, and  Adjudication  in  Implement. 

(4.)  Transmission  to  the  Heir  by  Service  and  Precept  of  Glare 
Constat 

3.  Chapter  IV.  will  treat  of  Rights  limiting  the  right  of  pro- 
perty or  of  use — Redeemable  Rights,  Liferents,  Leases,  and 
Servitudes. 

4.  Chapter  V.  will  relate  to  Diligence  affecting  Heritable  Rights 
— Preventive  by  Inhibition — In  security  by  Adjudication — In 
execution  by  Poinding  the  ground. 

5.  We  shall  next,  in  Chapter  VI.,  examine  the  Accessory  Writs 
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liTRODucnoM.  employed  in  the  sale  and  purcliase  of  Heritable  Property — 

Calrm  n.  Missives  and  Minutes  of  Sale — Articles  of  Roup.    Observations 

will  be  made  upon  tbe  examination  of  Titles,  the  Prescriptive 
Title,  and  the  Search  of  Incumbrances;  and  the  subject  will 
conclude  with  a  general  review  of  particulars  requiring  attention 
in  completing  the  transfer  and  title. 


PART  I. 

TOE  OENBHAL  BEQUISTTES  OF  ALL  DEEDS,  WHATETEB  HAT  BE  THE 
NATDEE  OP  THE  BIGHTS  TO  WHICH  THEY  KELATE. 

CHAPTER  I. 

PBEUUVAST  COHDITIOKS  TO  THB  VALIDITY  OP  DEBIW. 

A  CosTETANOx  OT  Seed  implies  the  intervention  of  two  parties — one  P^r  l 
vho  makes  or  executes  it,  and  is  called  tlie  Granter,  and  another  who  Ohu^  l 
receives  it,  and  is  named  the  Grantee.  It  implies,  also,  a  property, 
or  ri^ht,  or  obligation,  which  forms  the  subject-matter  of  the  Deed. 
Kow,  in  regard  to  these  points,  viz.,  the  parties  to  a  Deed  and  its 
tabject-matter,  the  Law  has  certain  requirements  antecedent  to  the 
tnnaaction — requirements  which  may  be  decisive  in  condemning  the 
deed  even  before  we  look  at  its  contents.  There  must  be  in  the  parties 
■  capacity  to  contract  generally,  and  a  capacity  to  contract  also  with 
reference  to  the  particular  subject  of  the  deed ;  and  the  subject-matter 
miut  be  sach  as  the  Law  permits  parties  to  contract  about.  These 
>re  points  which  evidently  require  our  earliest  consideration,  since 
there  can  be  no  effectual  deed  without  parties  capable  to  grant  and  to 
'sceive,  and  without  a  subject-matter  susceptible  of  conveyance  or 
other  contract ; — no  Deed  of  Sale,  for  instance,  unless  there  be  one 
party  possessed  of  a  legal  capacity  to  sell,  another  possessed  of  a  l^;al 
capacity  to  purchase,  and  a  thing  l^atly  capable  of  being  sold. 

1.  Capacity  of  Parties  to  make  Deeds. — It  is  indispensable  to  the 
validity  of  eveiy  Deed,  that  the  party  executing  it  be  capable  of  de- 
liberating, and  of  giving  an  intelligent  and  voluntaiy  consent   A  deed, 
emphatically  Factum,  the  highest  act  which  one  can  exercise  in  relar 
tion  to  his  nroDertv.  can  onlv  he  sranted  by  a  person  whose  judgment 
that  he  understands  what  he 
I  clearest  principles  of  natural 
.  to  have  been  done  by  a  party, 
ling  such  acts  with  a  full  per- 
udgment  oa  to  their  fitness ; 
lonage,  or  from  the  weakness 
ition  of  reason,  permanent  or 
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Part  I.  temporary,  or  from  dependence  of  social  position,  requiring  the  aid 
Ohafter  I.  ^^  *  stronger  judgment.  An  interesting  example  of  the  application 
of  this  great  principle  of  natural  justice  is  presented  in  the  Spanish 
Laws  of  the  Indies,  which  provided  portions  of  the  soil  of  Louisiana 
to  the  Aboriginal  Indians,  and  secured  the  value  of  such  lands  by 
preventing  the  intrusion  of  white  settlers.  But  every  Indian  was 
considered  as  in  a  state  of  pupilage  being  manifestly  unequal,  from 
his  natural  disadvantages,  to  cope  with  the  children  of  civilisation. 
The  public  officers,  therefore,  were  appointed  guardians  of  the  Abori- 
gines, and  the  authority  of  these  guardians  was  necessary  to  a  valid  . 
Vol.  lii.  380  alienation  of  their  property.  In  Chancellor  Kent's  Commentaries  on 
American  Law,  you  will  find  references  to  the  anxious  and  paternal 
care  with  which  the  Spanish  Law  guarded  the  Indians  from  abuse 
and  fraud. 

Incapacity  ^^  ^^^  ®^^  ^^  *^®  ^^*  disqualification  with  which  we  meet  on 

FROM  NoNAOE.  this  hoad  is  that  of  imperfect  age.    A  person  is  incapable  of  contract- 
PupiLB.  ing  during  the  years  of  pupilarity,  which,  in  a  male,  continue  until  the 

Minor  completion  of  his  fourteenth  year,  and,  in  a  female,  until  the  comple* 

tion  of  her  twelfth  year ;  and  tlie  powers  of  contracting,  although  not 
denied,  are  limited  during  the  remainder  of  minority,  which,  in  both 
sexes,  ends  at  the  age  of  twenty-one  complete.  These  ages  have  been 
determined  by  law,  in  order  to  fix,  by  a  definite  criterion,  the  attain- 
ment of  those  degrees  of  niaturity  of  judgment  at  the  end  of  pupilarity 
and  of  minority,  which,  in  the  dispensation  of  Nature,  are  really  be^ 
stowed  at  periods  infinitely  various.  The  term  "  minority,"  although 
in  a  special  sense  limited  to  the  years  between  pupilarity  and  majority, 
is  applied  generally  to  the  whole  period  of  nonage.  The  father  is  the 
natural  guardian  of  his  child  ;  he  may  appoint  guardians  to  act  after 
his  death,  and,  in  the  event  of  his  death  without  making  such  ap- 
pointment, the  Law  provides  guardians — a  Tutor  to  the  pupil,  and 
Curators  to  the  minor — who  are  appointed,  in  legal  form,  according 
to  the  rules  minutely  explained  by  Erskine  in  his  Institute,  Book  I. 
Title  7.  The  Tutor's  office  includes  the  charge  of  the  person  and 
estate  of  the  pupil ;  that  of  the  Curator  is  ad  negotia, 

A  pupil  without  a  tutor  is  incapable  of  contracting ;  Bruce^  24t1i 
M.  8979.  January  1577.    In  that  case  it  was  held,  that  a  renunciation  by  a 

pupil,  seven  years  old,  was  null  from  the  beginning  without  reduction^ 
albeit  that  the  pupil  ixicuit  per  utile  quadriennium.  And  again,  in  a 
sale  of  entailed  lands,  authorized  by  an  Act  of  Parliament  which  re* 
quired  certain  heirs  of  entail  to  be  made  parties  to  the  application  for 
having  the  sale  carried  through,  the  next  heir  being  a  pupil,  and  no 
tutor  having  been  appointed,  that  was  held  fatal  to  the  validity  of  the 
1  SliAw'8  App.  sale ;  Agnew  v.  Earl  of  Stair,  Slst  July  1822.  Upon  the  same 
333.  principle,  an  eifectual  decree  in  faro  cannot  be  pronounced  against  a 

pupil,  unless  his  tutors  appear,  and  plead  in  the  character  of  tutors  ; 
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a 

Craven  v.  Flunk's  Trustees,  9th  March  1854.     Pupils  are  exempt       Part  I. 
from  imprisonment  for  civil  debt  by  the  statute  1696,  cap.  41  ;  but    QhapterI. 
this  privilege  ceases  after  pupilarity  ;  Thomson  v.  Ker,  27th  January  le  d.  sii. 
1747.     Such  deeds,  as  it  is  competent  for  a  pupil  who  has  a  tutor  to  M.  89io. 
grant,  are  not  executed  by  the  pupil  himself,  but  by  the  tutor  alone. 
An  action,  however,  may  be  commenced  in  the  name  of  the  pupil 
alone,  and  the  Court  will  appoint  a  tutor  ad  litem.    Diligence  used 
before  such  appointment  is  valid  ;  tlie  fact  of  its  having  been  used  in 
the  pupil's  name  alone  being  no  more  a  nullity  in  the  diligence  than 
in  the  process  itself,  which  is  regularly  enough  brought  into  Court 
first  in  the  pupil's  name,  and  the  tutor  afterwards  appointed  ;  John- 
son v.  Johnston,  16th  January  1640.*  M.  16,346. 

Tutors-nominate  (i.e.,  tutors  appointed  by  the  father)  have  the  high- 
est powers  known  to  the  law.  They  do  not  require  judicial  authority 
for  making  up  the  pupil's  titles ;  and  in  this  and  other  acts  of  admin- 
istration, they  must  act  on  their  own  responsibility.  They  do  not  find 
caution,  nor  are  they,  like  Factors  loco  Tutoris,  officers  of  Court.  The 
Court  will  not,  therefore,  interpose  its  authority  to  their  uplifting 
money,  for  which  they  do  not  find  security,  and  for  which  they  are  not 
responsible  to  the  Court ;  Graham,  21st  January  1852.*  u  D.  357. 

The  law  does  not  impose  curators  upon  a  minor,  excepting  that  the 
father,  if  alive,  is  the  legal  curator,  or  if  the  father  have  named  cura- 
tors, the  appointment  is  effectual.  When  the  father  has  died  without 
appointing  guardians,  it  is  optional  to  a  minor,  upon  attaining  the  age 
of  puberty,  to  choose  curators  in  the  manner  prescribed  by  Statute 
1555,  c.  35,  or  to  act  without  them.-f-  The  deeds  of  a  minor  having 
curators  are  subscribed  by  himself,  and  by  them  as  consenting.^ 

But  it  is  only  within  certain  limitations  that  the  law  authorizes 
leeds  affecting  the  estates  of  pupils  and  minors,  who  have  tutors  and 
curators.  The  power  of  disposal  of  their  moveable  estate  does  not 
appear  to  be  restricted.  But  the  sale  by  a  tutor  of  his  pupil's  heritage 
without  judicial  authority  is  null ;  and  such  authority  will  be  granted  Ersk.  i.  7,  17. 
only  upon  grounds  of  the  most  urgent  necessity.     Any  views  of  ex- 

*  A  tutor  ad  litem  is  ralidlj  appointed  to  minors  having  interest,  in  procecdingR  nnder 

*i   Entail  Amendment  Act,  at  any  stage ;  Kerr  v.  Marquis  of  AUsa^  12th  June  1854.  \  Macq.  App. 

*  Factors  Idco  tutoris  are  appointed  to  pnpils,  in  terms  of  the  Act  of  Sederunt  1730,  upon  736. 
•1CJ3WTT  petition.     But  the  Court  will  not  thus  undertake  the  management  of  the  estates  of 

-iilanjn,  who  can  choose  curators.     Accordingly,  in  Macartkur,  ICth  June  1854,  and  Barron^  17  D,  gi, 
I'.'ii  Nov«fmber  1854,  the  Court  refused  to  appoint  a  curator  to  a  minor  upon  a  summary 
>.titiaik.    Upon  tlie  same  petition,  however,  a  Curator  bonis  was  appointed  to  mmoTapuberea 
—Hid  a  (actor  loco  tutoris  to  pupils ;  Carter^  2 1st  January  1857.  19  D.  286. 

I  In  the  case  of  Marquis  of  Easting.^  13th  July  1849,  an  application  for  leave  to  feu  12  D.  918. 
van  wf  an  entailed  estate  was  made  hy  the  heir  in  possession,  a  minor,  and  his  curators. 
T^'  affidavit,  jiroduced  in  terms  of  the  Entail  Amendment  Act,  J  6,  was  suhscribed  by  the 
=xiir  himself.     The  Court  recommended  that,  ob  majorem  cavtelam,  it  should  also  be  sub- 

'lrf*d  hy  one  or  more  of  his  curators. 


»-r 
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M.  16,389. 


F.C. 

15  D.  420. 


16 D.  536 J 


17  D.  115. 
17  D.  314. 

17  D.  599. 


pcdiency  or  advantage,  however  probable  or  certain^  will  be  difiregarded, 
and  the  Court  will  interpose  its  authority  only  in  circumstances  of 
necessity,  and  upon  the  next  heirs  and  the  creditors  of  the  pupil 
being  brought  into  Court,  not  by  summary  petition,  but  by  the  solemn 
and  deliberate  form  of  an  ordinary  action.    This  doctrine  is  now 
so  firmly  established,  that  even  if  the  Court  has  interponed  its  autho- 
rity, the  sale  will,  notwithstanding,  be  reduced,  if  it  shall  be  shown 
not  to  have  been  an  act  of  necessity.    Such  a  reduction  was  granted 
in  the  case  of  Vere  v.  Dale,  29th  February  1804.  *    In  1787  the 
Court  had  authorized  Mr.  Yere's  tutors  to  grant  a  feu  of  land,  which 
was,  in  the  words  of  the  finding,  ''  for  the  utility  and  advantage"  of 
the  pupiL     The  pupil  was  at  this  time  six  years  of  age,  and  upon 
attaining  majority  he  challenged  the  sale  as  uUra  vires  of  the  tutors 
to  make,  and  also  uUra  vires  of  the  Court  to  authorize  ;  and  the  sale 
was  accordingly  reduced  "  as  being''  (in  the  words  of  the  judgment) 
''only  an  object  of  apparent  advantage,  but  not  of  urgent  necessity."'}' 
Upon  the  same  principle,  the  Court  refused  to  authorize  a  sale,  where 
it  was  shown  to  be  a  measure  of  the  highest  expediency,  but  no 
necessity  was  proved  ;  Finlaysons  v.  Firdaysons,  22d  December  1810 ; 
and  in  Boyle,-  19th  February  1853,   they  refused  to  authorize  a 
factor  loco  ttUoris  to  grant  a  feu  in  circumstances  of  great  advan- 
tage to  his  pupil's  estate.    The  prevention  of  loss,  however,  in  the 
pupil's  property,  constitutes  necessity  so  as  to  authorize  a  sale  of 
his  heritage;  Mutter  y.  Dixon,  11th  February  1854.    In  that  case, 
the  property  was  held  by  trustees  under  a  marriage  contract  for 
a  mother  in  liferent  and  her  children  in  fee,  and  the  report  ex- 
hibits the  procedure  adopted  in  such  circumstances  to  validate  a 
sale.    For  the  purpose  of  paying  debts,  authority  was  granted  to 
tators-nominaie  to  borrow  on  the  security  of  the  pupil's  property,  in 
Bettamy,  30th  November  1854 ;  and  to  sell  the  pupil's  heritage  for 
the  same  purpose,  in  Mackenzie,  27th  January  1855.    But,  in  White, 
7th  March  1855,  a  father  having,  as  tutor  and  administrator-in-law, 
applied  by  petition  for  authority  to  borrow  or  sell,  in  order  to  pay 
debts  affecting  the  pupil's  heritable  estate,  the  Court  refused  the 
application ;  and  a  distinction  was  taken  between  a  tutor-dative  or  a 
judicial  factor,  whose  cautioners  will  be  liable  for  the  price,  when  a 
sale  is  authorized  by  the  Court  or  made  by  a  creditor  lending  on 


*  "  If  the  transaction  were  to  be  reduced  and  Bet  aside  by  tbe  pupil  wben  be  comes  of 
"  age — ^wbicb  it  may  be,  notwithstanding  the  special  power  granted  by  this  Court,  as  was 

4  S.  638  *  affd.    "  found  in  Vere  v.  Dale — ^the  cautioner  of  the  tutor-dative  would  be  still  liable  for  the  loss, 

3  Wii.  and  8h«  "  as  may  be  inferred  from  the  judgment  against  the  cautioner  in  Eaton  and  Chwan  v. 

App.  24e.  «»  Murdoch,  9th  June  1826 ;"  per  Lord  Dkas  in  White,  17  D.  p.  602. 

16  D  60  "^  ^^  MaekenzUf  18th  November  1853,  authority  was  refused  to  the  tutor-at-law  of  a  lunatic 

to  sell  a  part  of  the  lunatic's  heritable  estate,  in  respect  that  the  necesaty  to  sell  for  the  in* 
terest  of  the  lunatic  was  not  established ;  and  the  strongest  doubts  were  expressed  as  to  the 
competency  of  proceeding  by  way  of  summaiy  application. 
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power  to  borrow,  and  the  case  of  a  tutor,  for  whom  tho  Court  holds      Pattt  1. 
BO  such  Becurity.  *  CHlmz  I. 

A  minor  may,  with  the  consent  of  his  curators,  alienate  his  heri- 
tiibh  property  without  judicial  authority,  but  the  tranBaction  will  he 
cyiengeable  by  the  minor  himself,  after  attaining  majority,  and 
n'thia  the  qwadriennium  utUe,  upon  the  grounds  of  minority  and 
legion— that  is,  hurt  or  prejudice  In  order  to  guard  against  such  a 
result,  the  authority  of  Uie  Court  has  been  anxiously  sought  by  cura- 
tors, ind  by  parties  dealing  with  minors.  But  such  authority  is  not 
necessary,  nor,  if  granted,  does  it  exclude  the  minor's  claim  to  resti- 
tation  on  the  ground  of  lesion,  and  the  Court  will  not,  therefore,  now 
ioleipone  ita  authority  in  such  transactions.  It  was  refused  in  the 
cue  of  Wallace  t.  Wallace,  8th  March  1817.  The  minor  must  make  F-  C 
hii  cballenge  within  the  qvadriennium  utile,  when  the  ground  of 
redaction  is  minority  and  lesion.  But  if,  iireBpectively  of  that  plea, 
the  deed  is  null  upon  other  grounds, — as  being  granted,  for  instance, 
■ithout  consent  of  his  curator, — then  he  is  pot  limited  to  the  four 
jears ;  Manuel  v.  Manuel,  15th  January  1863.  15  D-  284. 

Deeds  granted  by  minors  who  have  curators  without  their  consent 
are  null,  excepting  in  so  far  as  it  can  be  shown  that  the  minor  was 
Wefited  by  them — that  what  he  got  for  granting  the  deed  was  in 
ttm  tvrmm,  tamed  to  his  profit,  as,  for  instance,  in  his  maintenance 
or  education.  There  are  various  illustrations  of  this  doctrine  in  the 
Dictionary  under  the  head  Miitoe  ;  and  we  may  refer  to  Stuart  v,  M.  8943. 
Stuart,  23d  March  1639,  and  to  Dermistoun  v.  Mudie,  3l8t  January  12  D..613. 
1S5<X  The  tatter  was  the  case  of  a  minor  dealing  In  railway  shares 
to  the  amount  of  f  50,000  ;  but  the  Court  assoilzied  him,  on  the  plea 
of  minority  and  lesion,  from  an  action,  at  the  instance  of  a  share- 
broker,  for  the  balance  of  the  account-current  between  them. 

Even  where  his  curators  consent,  the  minor  is  entitled  to  restitu- 
tioD  in  so  far  as  the  sum  has  not  been  profitably  applied.  This  was 
itrongly  exemplified  in  Harknesa  v.  Graham,  20th  June  1833 — aiis,  7C0. 
case  in  which  a  minor  eighteen  years  of  age  had  granted  bond  and 
Heritable  security,  with  consent  of  his  curators,  for  ^4000,  and  his 
ffeditors  were  found  entitled  to  cballenge  it  on  the  head  of  minority 
led  lesion,  excepting  in  so  far  as  tho  lender  should  prove  that  the 
owney  was  in  rem  versum  of  the  minor. 


!e  {GmJtam't  CSitiiIot),  5tb  FaLruorf  1857,  there  having  b««n  submitted 
'  ^  tlv  DpuiinD  of  tbs  wbtile  Jadges,  the  question,  vhether  it  wae  eomptterU  for  the  Coart, 
grant  to  a  curator  bonii  power  to  burden  the 
jUTHtory,  "but  not  cognosced,  or  direeled,  or 
competent  judicial  proceeding,"  it  was  found, 
eUnt  fur  the  Court  to  grtuit  the  power  "  when 
lion,  bowevcr,  in  tb&t  caee  was  rernsed.  In 
167,  itnasbeldtliattbercwasskgalDeccseit; 
sell  was  accordingly  granted  to  tbe  curator. 


34  IiECTURBS  ON  GOKTETANOING. 

Part  I.  You  will  find  the  protection,  granted  to  minors  generally,  well  illus- 

CHJLraiBl.    ^^^^^^  ^J  t^®  cases  of  M'Michael  v.  Barbour,  l7th  December  1840, 

3  D.  279.  where  a  minor  managing  the  affairs  of  his  father,  who  was  incapable 
of  attending  to  business,  having  granted  his  bill  for  a  debt  previously 
due  by  the  father,  the  bill  was  reduced  as  not  in  rem  versum  of  the 

17  D.  265.  minor ;  and  of  Bruce  v.  Hamilton,  23d  December  1854,  where  an  ante- 
nuptial marriage-contract,  executed  by  a  female  in  minority,  but  not 
by  her  curators,  was  found  not  to  be  ipso  jure  null ;  no  lesion  being 
proved.  Lord  Ivory  observed  : — "  The  nullity  is  pleaded  to  such  an 
"  extent  as  to  exclude  an  inquiry  into  the  question,  whether  the  deed 
"  was  for  her  benefit.  There  are  none  of  our  writers  on  law  who  say 
"  anything  as  to  this  nullity,  who  do  not  concur  in  the  qualification  of 
''  the  doctrine,  that  it  is  a  nullity  to  be  pleaded  against  injury,  and 
"  where  the  deed  is  for  the  benefit  of  the  minor,  the  nullity  cannot  be 
*'  pleaded.  ...  I  do  not  think  the  doctrine  of  the  nullity  of  a  deed, 
entered  into  by  a  minor  without  consent  of  his  curators,  is  so  absolute 
as  to  undergo  no  qualification.  There  are  other  instances  which 
might  be  mentioned,  as  showing  that  the  general  doctrine  of  the 
'^  nullity  of  acts  done  by  a  minor  without  his  curators  undergoes  some 
''  qualification  ;  as,  for  instance,  where  the  minor  enters  into  a  trade, 
"  or  where  the  minor  grants  a  bill,  could  it  be  said  that  such  transac- 
^'  tions,  if  the  minor  has  curators,  shall  not  be  good  ?  I  do  not  wish  to 
'"  impugn  the  general  doctrine,  that  deeds,  entered  into  by  a  minor 
"  without  consent  of  his  curators,  are  null ;  but  only  to  point  out  such 
'*  modifications  as  the  peculiar  case  of  marriage  calls  for.'^  The  nullity 
of  deeds,  granted  by  minors  without  consent  of  their  curators,  was 

M.  8988.  also  qualified  in  the  case  of  marriage-contracts,  in  Davidson  v.  HamiL- 

Hailes,  p.  265.  ion,  4th  July  1632,  and  Young  v.  Robertson,  24th  January  1769. 

Tutors  cannot  alter  the  order  of  succession  to  their  pupil's  estate. 
After  the  age  of  pupilarity,  a  minor  can  make  a  testament,  that 
is,  a  deed  disposing  of  his  moveable  property  after  his  death,  without 

M.  8949.  the  consent  of  his  curators ;  Stevenson  v.  Allans,  30th  November 

1680;  but,  even  with  their  consent,  he  cannot  make  a  settlement 

M.  8964.  of  his  heritable  estate ;  Clydesdale  v.  Dundonald,  26th  January  1 726  ; 

M.  8966.  Cunynghame  v.  Whiteford,  8th  March  1797;  because  he  is  not,  in 

the  eye  of  the  law,  yet  possessed  of  that  deliberating  mind  which  is 
necessary  to  so  important  an  act. 

From  the  deeds  liable  to  challenge  on  the  ground  of  minority,  you 
are  to  except  such  as  the  pupil  himself,  if  major,  might  be  compelled 
to  grant — the  discharge,  for  instance,  of  a  debt  owing  to  the  pupil's 

M.  16,339.        estate,  which  the  debtor  is  entitled  to  pay  ;  Graham  v.  Earl  ofMarch^ 
31st  January   1735.      The  Court,   however,   will  not  authorize    a 

M.  8977,  and    debtor  to  pay  to  a  minor  who  has  no  curators ;  Kirkman  v.  Pym,  1st 

Haile8,p.909.    AugUSt  1782. 

ii.  8, 100.  It  is  held  by  Bank  ton  in  his  Institute,  that  a  minor  without  cura- 

tors may  execute  a  presentation  to  a  church. 
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It  is  very  important  to  keep  in  view,  that,  contrary  to  the  ordinary  Pabt  I. 
rale  of  law  in  mutual  contracts,  although  deeds  by  a  pupil  or  minor  ch^mteh  i 
without  consent  of  their  tutors  or  curators  have  no  effect  against  the 
minora,  yet  they  arc  binding  upon  the  parties  who  thereby  contracted 
with  them  ;  and  that  these  parties  may  be  compelled  to  implement 
their  obligations  under  such  deeds  and  contracts,  if  the  fulfilment  be 
deemed  beneficial  to  the  minor. 

These  are  the  chief  points  demanding  attention  with  respect  to  the 
deeds  of  parties  during  their  nonage  ;  but  it  must  be  kept  in  view, 
that  it  is  impossible  within  the  limits  necessarily  assigned  to  our  in- 
quiries here,  to  give  a  full  exposition  of  the  law  relating  to  minority ; 
and  that,  in  so  far  as  it  has  been  touched  upon,  the  object  is  simply 
to  show  the  legal  position  of  minors  and  their  guardians  as  respects 
the  capacity  of  granting  deeds.  This  observation  will  apply  also  ta 
the  remarks  which  will  be  made  as  to  other  descriptions  of  persons 
whose  capacity  in  this  respect  the  law  has  denied  or  modified. 

Habried  Women  fall  within  this  class.  In  the  eye  of  the  law,  a  Deeds  by  Mah- 
woman,  upon  her  marriage,  becomes  persona  nulla,  her  person  being,  *""^  Women. 
as  it  is  said,  sunk  in  that  of  her  husband ;  and  she  is,  therefore,  held 
incapable  of  undertaking  any  personal  obligation.  This  is  a  doctrine 
which  holds  universally  with  regard  to  women  during  their  marriage, 
and  which  it  is  indispensable  for  the  Conveyancer  to  keep  steadily  in 
view,  viz.,  that  whatever  other  deeds  she  may  competently  grant,  a 
wife  cannot  grant  any  deed  of  the  nature  of  a  personal  obligation 
binding  her  during  the  marriage,  and  that,  with  the  limited  exceptions 
to  be  presently  explained,  the  personal  obligation  of  a  wife  is  abso- 
lutely null. 

By  marriage  the  husband  is  constituted  his  wife's  curator,  and,  in 

general,  his  consent  is  necessary  to  validate,  every  deed  which  it  is 

competent  for  her  to  execute.     But  his  consent  will  not  validate  her 

personal  obligation ;  and,  therefore,  all  bonds,  bills,  promissory  notes, 

contracts,  cautionary  obligations,  and  other  obligations  by  a  married 

woman,  with  or  without  her  husband's  consent,  are  void ;  and  no 

ratification  by  her  during  the  marriage  will  make  them  effectual. 

The  Re]X>rts  afford  numerous  illustrations  of  this  principle.     In  the 

ease  of  Birch  v.  DougUis,  1 4th  January  1663,  a  personal  bond  executed  M.  5961 . 

by  a  wife  during  marriage,  and  subscribed  also  by  her  husband,  was 

found  noil,  although  she  had  ratified  it  upon  oath.*    Among  the 

aslborities  of  recent  date  are  the  following : — Lennox  &  Co.  v.  Auchen-  i  s.  22. 

oIqm;  19th  May  1821 :  here  a  letter  of  guarantee  by  a  married  woman, 

onlatiiing  a  consent  by  her  husband,  was  found  null  and  ineffectual 

<0ttiist  her  person  and  estate.    In  Thomson  v.  Elder,  4th  December  6  S.  204. 

I8Z7,  a  bill  accepted  by  a  husband  and  wife  was  found  not  obliga- 

•«iy  upon  her,  even  after  the  husband's  death  ;  and  the  effect  of  m«ar- 

if  iii.  3,  60,  for  the  principle  upon  which  effect  is  not  given  to  such  oaths. 


36  LECTURES  ON  CONVETANGINQ. 

Part  L      riage  upon  the  obligation  of  a  woman  is  distinctly  exhibited  by  the 

Chapteb  I     ^^'^^  ^^  Balfour  v.  Ewing,  5th  March  1831,  whore  there  were  two 

9  S.  558.  \iS\&y  one  granted  by  the  party  before  her  marriage,  and  the  other 

afterwards,  the  second  being  a  renewal  of  the  first.     It  was  found  that 

the  first  bill  was  discharged,  and  that  the  second,  although  a  renewal, 

being  granted  after  marriage,  could  create  no  obligation. 

The  inherent  nullity  of  such  obligations  may  be  taken  off  by  the 
party's  homologation  after  she  shall  have  become  sui  juris  by  the  dis- 
solution of  the  marriage ;  and  an  equitable  relief  has  been  extended 
to  parties  dealing  with  a  married  woman,  to  this  effect  that  her  per- 
sonal obligation  has  been  held  to  affect  her  separate  property  to  the 
extent  to  which  it  can  be  shown  that  the  money  has  been  in  rem 
M.  5980.  versum  of  herself ;  Harvey  and  Fawel  v.  ChessdVs  Trustees^  21st  Feb- 

15  D.  451.        ruary  1791.     On  this  principle,  in  Qifford  v.  Rennie,  1st  March  1853, 
a  married  woman  was  held  liable  for  expenses  incurred  on  her  em- 
ployment with  her  husband's  consent,  in  vindication  of  an  alimentary 
fund  belonging  to  her.* 
JusMaritiAw     By  marriage  two  rights  arise  to  the  husband  in  connexion  with 
5!!?f!  ^!L^r"   bis  wife's  property — the  Jus  Mariti,  and  the  Right  of  Administration. 
These  are  sometimes  confounded,  but  they  are  quite  different  from 
each  other,  and  it  is  essential  carefully  to  distinguish  between  them. 
The  jus  mariti  gives  to  the  husband  a  personal  interest  on  his  own 
behalf  in  those  portions  of  his  wife's  property  which  are  transferred 
to  him  by  the  assignation  implied  in  marriage.     Her  moveables,  for 
instance,  are  merged  in  the  communio  bonorum^  which  is  subject  to 
his  sole  control  and  disposal.     The  right  of  administration,  again, 
is  derived  from  the  husband's  character  of  curator.    As  guardian,  he 
has  charge  of  his  wife's  property  as  well  as  of  her  person  ;  so  he  is 
entitled  to  levy  the  rents  of  her  heritable  estate,  and  these,  when 
levied,  fall  under  the  communion  of  goods.    But  here  it  is  chiefly  im- 
portant to  remark,  that,  the  husband  being  curator,  the  wife  cannot 
dispose  of  her  own  property  without  his  consent     This  holds  not  only 
with  regard  to  her  heritable  property,  but  as  to  such  part  of  her  per- 
sonal estate  also  as  has  been  exempted  from  the  jus  mariti  by  con- 
tract of  marriage  or  otherwise.    We  shall  find  presently  that  the  right 
of  administration,  as  well  as  the  jus  mariti,  may  be  barred  by  agree- 
ment, or  dischai^ed. 

From  the  legal  effects  which  have  been  described,  it  follows  that,  dur- 
ing the  marriage,  a  wife,  with  her  husband's  consent,  may  dispose  of  the 
heritable  estate  belonging  to  her ;  but  she  has  not  that  power  with  re- 
gard to  the  moveable  estate,  since,  as  already  noticed,  it  falls  under  the 
jtLS  maritiy  and  is  subject  to  the  exclusive  disposal  of  the  husband.  The 
jus  mariti,  however,  does  not  extend  to  paraphernal  goods,  that  is,  the 
wife's  wearing  apparel  and  ornaments,  or  to  rights  which  belong  to  her 

*  Other  cases,  in  which  effect  has  heen  allowed  to  a  imuTied  woman's  personal  obligation, 
are  given  infira,  p.  88. 


D"    IIP*  jiB-idi^    n   ■ 


r  ii^mnii^.  riiririh  as  i 
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and  held  her  entitled  to  subscribe  the  deed  of  disentail  without  his 
consent. 

The  jus  uiariti  being  an  interest  strongly  founded  in  the  Law,  it 
can  only  be  excluded  by  direct  and  explicit  worda  You  will  find  an 
example  of  terms  ineffectual  to  exclude  this  nght,  in  Cuthbertson  v. 
Pollock,  22d  November  1799.  If  the  wife  is  minor  when  she  executes 
a  deed  with  the  consent  of  her  husband  as  curator,  she  is  entitled  to 
challenge  and  reduce  it  upon  the  head  of  minority  and  lesion.  It  was 
so  found  in  Oibson  v.  Scoon,  6th  June  1809. 

During  a  legal  or  voluntary  separation  of  husband  and  wife,  when 
the  husband  has  settled  an  allowance  for  her  maintenance^  the  wife's 
personal  obligations  receive  effect,  but  not  so  as  to  subject  her  to  per- 
sonal diligence  before  the  dissolution  of  the  marriage.     But  when  the 
husband  resides  abroad,  and  the  wife  carries  on  an  independent  trade 
in  Scotland,  she  may  contract  so  as  to  subject  her  person  to  diligence 
— an  inroad  upon  the  law  of  marriage  founded  mainly  upon  consider- 
ation for  married  women  in  such  circumstances,  since  the  public  will 
more  readily  transact  with,  and  trust,  those  who  are  subject  to  the 
ordinary  liabilities.     This  doctrine  was  fixed  by  the  Court  after  deli- 
berate consideration,  in  the  case  of  Chumside  v.  Currie,  1 1th  July 
1789  ;  and  the  authority  of  that  decision  was  recognised  in  Orme  v. 
Diffors,  30th  November  1833,  notwithstanding  doubts  expressed  by 
Mr.  Bell  in  his  Commentaries,  and  by  Mr.  Brodie  in  his  Notes  on 
Stair — doubts  which  were  participated  in  by  Lord  Moncreiff,  as  stated 
in  his  note  in  reporting  Orme's  case,  where  his  Lordship  points  out 
the  discrepancy  between  this  decision  and  the  law  as  settled  in  Eng- 
land, where  a  married  woman  is  not  liable  unless  her  husband  has 
been  transported.     The  doctrine  established  by  the  cases  of  Churn-- 
side  and  Orme  must  be  carefully  limited  to  the  circumstances  in  con- 
nexion with  which  it  was  introduced,  viz.,  where  the  wife  is  seeking 
support  in  her  husband's  absence  by  carrying  on  a  trade.    She  cannot 
grant  a  valid  disposition  of  heritable  property  without  her  husband's 
consent,  even  when  he  is  bankrupt  and  abroad  ;  Dick  v.  Donald  and 
Cuthbertson,  12th  December  1826, — reversing  the  judgment  of  the 
Court  of  Session,  which  is  not  reported.     In  the  case  of  Buchanan  v. 
Dickie,  17th  June  1828,  a  married  woman  in  trade  was,  under  very 
peculiar  circumstances,  found  primarily  liable  for  monies  collected  by 
her,  her  husband  being  alive  and  in  this  country ;  but  the  opinions  of 
the  Judges  show  that  the  decree  was  limited  so  as  to  exempt  the  wife 
from  personal  diligenca 

A  married  woman  may,  without  her  husband's  consent,  dispose  of 
her  separate  property,  heritable  and  moveable,  by  deeds  to  take  effect 
at  her  death  ;  and  she  may  also  grant  a  bond  to  take  effect  at  her  death. 

The  distinction  between  the  deeds  which  a  married  woman  can 
grant,  viz.,  those  affecting  her  property,  and  the  deeds  which  she  cannot 
grant,  viz.,  such  as  affect  her  person,  is  clearly  shown  in  Smith  v.  Kemp^ 
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10th  January  1828,  where  a  law-agent  employed  to  take  a  security      PartI. 

from  a  wife,  instead  of  a  deed  mortgaging  her  estate,  took  a  personal    Cuaptbk  I. 

bond,  and  was  held  responsible  for  the  loss  occasioned  by  the  deed 

being  void. 
It  has  been  decided  in  Stoddartv.  JRutkerford^  30th  June  1812,  that 

a  married  woman  may  legally  be  named,  and  may  act,  as  a  trustee, 

Mid  8ine  qua  non^  there  being,  in  the  words  of  Lord  Meadowbank,  "  no 

sinking  of  the  rational  person  by  marriage/'     Her  husband  may  no  f.  C. 

doubt  object,  but,  in  order  to  do  so  effectually,  he  must  prohibit  her 

tn  limine. 
From  a  regard  to  the  influence  which  husbands  naturally  have  over  Judicial  Rati- 

tieir  wives,  and  to  the  possibility  of  that  influence  being  exerted  in  JJ^^yg^^^ 

causing  them  to  execute  deeds  which  may  be  afterwards  challenged  Women. 
upon  the  ground  that  they  were  granted  not  voluntarily,  but  under  the 
compulsitor  of  force  or  threats,  parties  contracting  with  wives  fre- 
quently require  for  their  own  security  a  judicial  ratification  by  the  wife. 
She  appears  before  a  magistrate  in  the  absence  of  her  husband,  (whose 
presence  will  nullify  the  ratification,)  and  there  she  solemnly  mtifies 
and  approves  of  the  deed,  declares  that  she  was  not  compelled  or  se- 
duced to  grant  it,  but  did  so  of  her  own  free  will ;  and  gives  her  great 
oath,  that  she  will  never  quarrel  or  impugn  it. 

The  Act  1481,  cap.  83,  shows  the  ratification  in  practice  at  that 
early  period,  and  the  effect  given  to  it  in  cutting  off  the  power  of 
challenga  It  is  mentioned  by  Erskine  in  his  larger  work,  that  in  his  \.  6,  33. 
time  the  wife's  solemn  declaration  was  coming  into  use  in  ratifications 
instead  of  her  oath  according  to  the  previous  inveterate  usage.  In 
recent  practice,  however,  such  ratifications  are  given  upon  oath  ;  and 
the  Act  6  &  7  Will  IV.  cap.  43,*  was  passed,  in  order  to  exempt  judi- 
cial ratifications  by  married  women  from  the  operation  of  the  previous 
statute  5  &  6  Will.  IV.,  cap.  62,  by  which  declarations  had  been  sub- 
stituted in  place  of  certain  oaths. 

Judicial  ratification,  however,  is  not  necessary  to  validate  the  deed 
tff  a  married  woman.  The  deed  is  valid  of  itself,  if  it  be  not  reduced, 
*iid  the  effect  of  the  ratification  is  only  to  secure  it  from  challenge, 
bj  excluding  the  allegation  that  it  was  granted  through  force  or  fear. 
Accordingly,  the  objection  to  the  deed  of  a  married  woman,  that  it 
bad  not  been  judicially  ratified,  has  repeatedly  been  repelled,  where 
there  was  no  averment  that  the  deed  had  been  granted  under  the 
(operation  of  force  or  fear.  It  was  so  in  the  case  already  referred  to 
•>fCWiv.  Gibson,  24th  January  1826  ;  and  in  Bttchan  v.  Risk,  1st  4  8.388. 
ILifch  1834,  this  was  one  of  the  grounds  upon  which  it  was  attempted  12  8. 5n. 
^i  reduce  a  disposition  of  heritage  granted  by  a  married  woman  in 
secttritT  of  her  husband's  debt,  and  which  disposition  she  had  refused 

•  Tie  preamble  of  this  Act  shows  that  its  purpose  was  to  restore  power  to  justicea  and 
^^  to  admiDifller  Htich  oaths,  nnd  that  the  effect  of  ratifications  remains  the  same  as  for- 
"•^Hy  Kcording  to  the  law  and  pi-actice  of  Scotland. 
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Pabt  I.      to  ratify.    It  was  held,  however,  that  the  absence  of  a  ratification  was 
C11AFTB&  I.    ^^  ground  of  reduction,  unless  there  were  some  evidence  of  the  appli- 
cation of  force,  fear,  or  undue  influence,  by  the  husband.  But  although 
the  ratification  affords  prima /oct^  evidence  excluding  the  allegation 

Inst.  i.  6, 34.  of  force  or  fear,  Erskine  is  of  opinion  that  it  ought  not  absolutely  to 
exclude  that  allegation,  and  that  the  ratification  itself  should  be 
reduced  upon  proof,  that  it  as  well  as  the  deed,  was  procured  through 
force  or  fear.     Upon  this  point  diversity  of  opinion  prevails,  as  you 

i.  pp.  142-3.      will  find  on  referring  to  Bell's  Commentary.     That  lawyer  holds,  upon 

M.  16,483.  the  authority  of  Qranty  8th  July  1642,  (a  decision  impugned  by 
Erskine,)  that  the  wife  is  for  ever  cut  off  from  challenge,  even  although 
she  allege  that  the  ratification  was  granted  through  force  and  fear. 
Erskine's  view,  however,  is  strongly  entertained  by  many  Lawyers 
and  Conveyancers ;  and  the  ratification  of  a  married  woman  is  not 
practically  regarded,  and  cannot  be  held,  as  an  absolute  security 

8  s.  210.  against  challenge.  The  case  of  McNeill  v.  Steel's  TrueteeSy  8th  Decem- 
ber 1829,  affords  an  example  of  a  deed  reduced  at  the  instance  of  a 
wife,  though  ratified  by  her. 

Dbedb  bt  It  is  an  interesting  mark  of  the  power  of  a  religion  of  truth,  accom- 

Dumb  Pbrsoxs.  pc^i^jingi  while  it  excites  and  advances,  an  active  concern  for  the 
interests  of  humanity  in  its  forms  of  apparent  helplessness,  that  it 
would  now  bo  impossible  for  an  Institutional  Writer  to  classify  persons 
DEAF  and  DUMB,  as  falling  necessarily  within  the  category  of  those 
naturally  incapable  of  contracting.  Even  where  the  deprivation  of 
sight  has  been  added  to  the  want  of  hearing  and  speech,  the  enthu- 
siastic efforts  of  a  genuine  philanthropy  have  done  much  to  penetrate 
into  the  mind  isolated  by  such  barriers,  and  much  also  to  stimulate 
and  evoke  the  mental  capabilities.    An  intelligent  American  writer. 

Educational      Mr.  Horace  Mann — referring  to  well-known  cases  of  persons  deaf. 

Tour,  p.  27.  dumb,  and  blind,  in  which  a  fine  intelligence  has  been  discovered 
and  brought  into  active  exercise,  notwithstanding  the  existence  of  all 
these  obstacles — quotes,  as  a  proof  of  what  education  has  thus  done 
for  mankind,  the  following  passage  from  Blackstone's  Commentaries, 

See  23d  edit,  by  which  were  published  in  1765 : — '^  A  man  who  is  bom  deaf,  dumb, 

p.*863^  ^^^  *  "  *^^  blind,  is  looked  upon  by  the  law  as  in  the  same  state  with  an 
''  idiot ;  he  being  supposed  incapable  of  any  understanding,  as  want- 
"  ing  all  those  senses  which  furnish  the  human  mind  with  ideas."    In 

Inst.  iii.  1, 16.  our  own  law,  Erskine  states  that  the  usage  of  Scotland  has  disabled 
all  from  contracting  who  have  been  deaf  and  dumb  from  their  birth  ; 

M.  6300.  although  the  case  of  Hamilton,  9th  July  1 663,  which  he  cites  as 

authority  for  that  opinion,  does  not  appear  necessarily  to  bear  it  out ; 

liiBt.  i.  7, 48.  and,  both  in  this  passage  and  in  another  where  the  same  point  is 
touched  upon,  Erskine,  without  stating  his  own  opinion  explicitly, 
indicates  that  he  docs  not  hold  the  deaf  and  dumb  to  be  excluded  by 
their  infirmity  from  management  of  their  affairs.    In  the  latter  pas- 

iv.  3,  9.  sago  reference  is  made  to  Stair,  where  that  author  certainly  appears 
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to  take  it  for  granted  that  the  dumb  or  deaf  are  to  be  classed  along      Pabt  I. 
with  others  naturally  incapable  of  managing  their  affairs.    In  another    chIftbr  I. 
passage,  however,  Lord  St^ir  gives  his  opinion  in  these  terms : —  I.  lo,  13. 
"  Thoee  who  are  deaf  or  dumb  may  contract,  if  they  have  the  use  of 
"reason,  and  if  it  appear  they  understood  what  was  done,  and  ex- 
"  pressed  their  consent  by  their  ordinary  knowing  signs/'    This  is 
undoubtedly  the  correct  doctrine,  and  its  justice  is  made  more  and 
more  clear  by  the  advances  of  science  in  teaching  this  interesting 
class  of  persons,  triumphing  in  an  unexpected  degree  over  difficulties 
apparently  insurmountable,  and  conferring  upon  those  who  are  thus* 
deprived  such  means  and  facilities  of  communication  with  their  fel- 
lova,  as  have  enabled  them  to  give  the  most  satisfactory  evidence  of 
the  possession  of  reasonable  and  disposing  minds,  capable  of  deliber- 
ating and  acting  notwithstanding  the  absence  of  the  faculties  which 
ba?e  been  denied  to  them.    Such  of  you  as  may  have  an  opportunity 
of  referring  to  the  reports  of  Justiciary  cases,  will  find  deaf  and  dumb 
persons  admitted  as  witnesses,  and  their  testimony  taken  by  inter- 
preters,  in  Martin,  13th  June  1823,  and  in  Wintrup,  19th  September 
1827. 


As  the  assent  of  the  understanding  is  of  the  essence  of  a  contract,  iNCAPAaTY  to 
the  powrer  of  contracting  is  necessarily  denied  to  those  whose  reason  ^^[^^p"* 
is  entirely  obscured,  e.g.^  idiots  and  persons  insane,  or  who  possess  Iwocy  ahd 
tie  use  of  reason  in  only  an  imperfect  degree.  The  law,  which  has  a 
suitable  protection  for  every  one  unable  to  attend  to  his  own  rights, 
prorides  for  these  cases  of  incapacity  either  by  the  appointment  of 
gnardiana  in  legal  form,  after  the  necessity  of  it  has  been  ascertained 
i^j  a  solemn  judicial  inquiry  called  a  process  of  cognition,  or  by  the  more 
summary  and  convenient  form  of  nomination  by  the  Supreme  Court, 
--tiie  latter  being  the  course  usually  adopted  where  no  resistance  or 
conflicting  right  renders  it  necessary  to  cognosce.  It  is  not,  however, 
tlie  appointment  of  guardians  either  by  service  in  a  process  of  cogni- 
tion, or  by  the  Act  of  the  Supreme  Court,  that  determines  the  inva- 
lidity of  a  deed  granted  by  a  person,  whose  reason  is  either  entirely 
wanting,  or  in  a  state  of  imbecility.  The  existence  of  insanity  at  the 
'iate  of  the  deed  is  an  undoubted  ground  of  reductioiL  This  was  fixed 
h  tho  Act  1 476,  cap.  66,  which  directed  that  the  Inquest  should 
^Bcertain  the  date  of  the  commencement  of  the  insanity,  and  declares 
tiiat  alienations,  made  by  the  person  cognosced,  after  the  time  at 
which  he  is  found  to  have  become  insane,  shall  be  of  no  avail,  as  well 
as  alienations  made  after  the  serving  of  the  brieve. 

It  is  impossible  to  prescribe  any  fixed  rule  with  respect  to  that  Deeds  bt  par. 
i»|e  anmber  of  cases  in  which,  although  the  reason  is  not  entirely  "^  ^^  **"**• 
^WtonUed,  yet  the  mind  is  in  an  imperfect  or  impaired  condition,  mind. 
*kciher  from    natural   weakness  of    intellect,   or  from  imbecility 
'•ttfand  by  disease  or  by  age.    The  question  will  always  be  in  regard 
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Past  I.       to  the  degree  of  weakness,  and  whether  the  party  was,  or  was  not, 
Chapter  I.    capable  to  judge  of  the  import  and  effect  of  the  deed,  and  to  exer- 
cise an  independent  will  in  regard  to  its  execution.     Cases  of  this 
description  are  best  studied  and  understood  in  examples :   In  Berry 

1  8.  66.  V.  Anderson^  13th  June  1821,  affirmed  26th  May  1824,  a  promissory 

2  Sh.  App.212.  jj^^g  ^j^^  heritable  security  were  reduced  in  circumstances  indicating 

facility  on  the  part  of  the  grantor,  who  had  executed  them  without 
requiring  any  detail  of  the  alleged  debt,  and  while  various  other  parties, 
who  were  primarily  liable,  were  not  discussed.  Although  a  party  is 
legally  capable  of  contracting,  yet,  if  it  shall  appear  that  he  was  na- 
turally of  weak  intellect  and  facile  disposition,  it  will  be  incumbent 
upon  the  holder  of  the  deed  to  prove  that  it  was  fully  understood  by 
the  grantor.     From  the  failure  of  such  proof,  a  settlement  of  heritage 

1  Sh.  App.472.  was  reduced  in  the  case  of  White  v.  BaUantyne,  20th  June  1823,  re- 

versing the  judgment  of  the  Court  of  Session,  which  is  not  reported ; 
4  S.  200;  and  and  to  this  the  subsequent  case  of  Watgon  v.  NoUe's  Trustees,  18th 
Ap^'^e^.^^'  November  1825,  affirmed  29th  June  1827,  is  exactly  analogous.  Here 
a  deed  of  settlement,  executed  by  a  party  capable  of  disposing  of  her 
estate,  was  reduced,  upon  the  ground  that,  at  the  time  of  executing 
it,  she  was  in  a  weak  and  debilitated  state  of  mind,  and  unable  to 
judge  correctly  of  its  effect  in  depriving  herself  of  all  power  to  alter ; 
and  the  deed  not  being  her  free  and  voluntary  act,  although  no  undue 
influence  had  been  used  to  obtain  it  This  case,  you  will  observe, 
is  instructive :  we  see  a  party  capable  of  disposing  of  her  estate,  and 
whose  settlement  of  it  would  have  been  sustained  if  made  in  a  simple 
form  easily  intelligible.  On  the  other  hand,  there  was  no  proof  that 
the  party  founding  on  the  deed  had  used  undue  means  to  obtain  it ; 
and  yet  it  was  reduced  upon  evidence  that,  at  the  time  of  executing 
the  deed,  her  mind  was  too  weak  to  comprehend  the  effect  of  its  pro- 

2  Sh.  App.207.  visiona     In  the  case  of  M'NeU  v.  Moir,  21st  May  1824,  a  transaction 

with  an  old  man  nearly  eighty  years  of  age,  grossly  unequal  as  re- 
garded his  interest,  and  of  which  he  did  not  understand  the  effect, 
was  reduced  on  the  ground  of  facility;  and  to  the  same  effect  is 
4  s.  583;  affd.  M'Diarmid  v.  M'Diarmid,  17th  May  1826,  where  the  deed  of  a  man 
App!  37.  upwards  of  eighty  years  of  age,  renouncing  a  valuable  succession  with* 

out  any  adequate  consideration,  was  reduced.* 

17  D.  16.  *  Befcrence  may  also  be  made  to  the  case  of  Clunie  v.  Stirling,  14th  November  1854. 

There  a  transaction — bj  which  a  gentleman,  who  had  been  brought  by  attacks  of  paralysis 
into  such  a  state  of  nervous  debility  as  prevented  him  from  taking  any  serious  or  deliberate 
views  on  matters  of  business,  had  purchased  an  annuity  at  a  disadvantageous  price — had 
been  reduced,  the  jury  having  found  for  the  pursuer  upon  the  following  issue  : —  AVTiether, 
"  at  the  date  of  the  said  bond  of  annuity*  the  said  James  Oliphant  Clunie  was  weak  and 
*'  facile  in  his  mind,  and  easily  imposed  upon ;  and  whether  the  defender  by  himself,  or  by 
"  another  or  others,  taking  advantage  of  the  said  James  Oliphant  Clunie*s  weakness  and 
"  facility,  procnred  the  said  transaction  through  circumvention,  to  the  lesion  of  the  said 
'*  James  Oliphant  Clunie  V*'  The  defender  attismpted  to  set  the  verdict  aside  as  contrary  to 
evidence,  contending  that  it  was  necessary  to  find  "  some  positive  fact  proved,  which  amounta 
"  in  itself  to  a  distinct  actor  piece  of  circunvention^some  trick— ^ome  partioulor  practinnpr 
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This  objection  is  applicable  to  all  deeds  granted  under  such  morbid      Part  t. 
inflaences  as  divest  the  mind  of  its  capacity  to  deliberate  and  to  form    Chapter  I. 
a  sound  judgment  of  that  ^vhich  the  party  professes  to  do  or  say.     It 
has,  accordingly^  been  found  a  relevant  objection  to  the  declaration 
of  a  female,  that  when  it  was  emitted  she  was  suffering  from  an  i  Sjme's  Just. 
hysterical  attack,  and  unfit  for  examination ;  but  the  objection  failed  ^^wWust 
itt  the  proof;  Elder,  19th  February  1827.  Kep.  178. 

There  is  no  doubt  that  Intoxication,  when  of  such  an  extent  as  to  Incapacitt  to 
deprive  the  party  for  the  time  of  the  direction  of  his  reason,  renders  ??!^™t^  ^^"" 

*      ^  *  "^  ...  ^^^  FROM 

him  incapable  of  contracting.    It  is  just  the  same,  as  remarked  by  an  intoxication. 

English  Judge,  as  if  the  party  wrote  his  name  in  his  sleep  in  a  state  Byies  on  Bills, 

of  somnambulism.     So,  in  Jardine  v.  EUiot,  9th  June  1803,  the  sale  ^^^  534. 

of  an  entire  stock  of  sheep,  at  a  certain  price  per  head  for  all  that 

could  rise  and  run  and  were  not  diseased,  was  reduced,  although  both 

parties  were  intoxicated,  and  there  was  no  proof  that  the  price  was 

much  below  the  value,  the  transaction  being  really  a  drunken  freak, 

and  the  serious  and  mature  consent  suitable  to  such  a  transaction 

not  having  been  interposed.     Again,  in  Duncan,  18th  July  1839,  Macf.  Jury 

missives  of  sale  of  a  land  estate  were  reduced,  upon  evidence  that  the     ^'  ^^^' 

purchaser,  when  he  subscribed  them,  was  in  a  state  of  imbecility  from 

iDtoxication.    But  this  is  a  plea  upon  which,  especially  when  adduced 

by  the  party  himself,  the  evidence  must  be  clear ;  and  it  will  not  be 

sufficient  to  annul  the  deed,  that  there  has^  been  such  a  degree  of 

excess  as  to  cloud  or  darken  the  understanding,  if  it  was  not  entirely 

ohacored ;  Lord  HaUoun  v.  Earl  of  Northesk,  29th  July  1672.    Here  it  m.  i3,384. 

Tas  inferred  that  the  party  who  sought  for  reduction  on  account  of  his 

own  drunkenness,  had  been  sufficiently  collected  to  know  what  he  was 

doing,  since  he  had  inserted  the  date  and  witnesses  with  his  own  hand, 

and  made  such  averments,  as  to  the  absence  of  witnesses  and  othcr- 

wiae  at  the  execution,  as  showed  a  recollection  of  what  had  occurred.* 

In  order  to  protect  parties  of  a  facile  or  profuse  disposition  from  Interdiction. 
the  effects  of  their  own  improvidence,  the  Law  has  provided  the 
remedy  of  Iktebdiction.     This  is  a  restraint,  imposed  either  volun- 
tarily or  by  the  sentence  of  a  judge — which  is  a  proceeding,  however, 
proper  only  to  the  nobUe  officium  of  the  Supreme  Court.     Where  the 

'  r«  the  mind  of  the  party  at  a  particular  time — some  details,  in  short,  as  to  the  acts  and 
which  the  general  term  circumvention  includes ;  and  that  if  one  cannot  lay  one's 

on  distioct  instances,  detected  and  proved,  of  particular  acts  and  practices  amounting 
"  u  drccmTcntion,  there  is  no  ground  for  supporting  the  verdict."  The  Court,  however, 
^'aei  U)  grant  a  new  trial,  holding  that,  where  there  is  evidence  of  facility  and  lesion,  it  is 
-.<  teeessaiT  that  anything  amounting  to  actual  circumvention  should  he  proved ;  but  it  is 
*■■  1^  to  wamint  a  verdict  upon  the  above  issue,  if,  in  the  circumstances  of  the  party 
Ci»ta^  the  deed,  there  was  used  persuasion  which,  acting  upon  a  mind  facile  and  nervously 
«itlm  (torn  diiseasc,  he  was  not  in  a  condition  to  resist. 
*  ft  Jokuitton  r.   Clarkt  19th  December  1854,  there  will  be  found  the  form  of  issues  17  D.  228. 

din  the  reduction  of  a  deed  on  the  ground  of  intoxication. 
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Past  I.  restraint  is  voluntarily  undertaken,  the  party  executes  a  deed  termed 
Chapter  I.  ^  l>ond  of  interdiction,  whereby  he  nominates  certain  persons  to  act 
as  interdictors,  and  engages  not  to  sell  or  otherwise  aiFect  his  property 
without  their  advica  According  to  the  form  usually  adopted  and 
given  in  the  Juridical  Society's  System  of  Styles,  the  bond  of  inter- 
diction applies  to  the  moveable  property  of  the  grantor  as  well  as  to  his 
heritable  estate.  But  this  has  long  ceased  to  be  the  legal  effect  of  in- 
terdiction, which  affects  the  heritable  estate  alone,  and  the  interdicted 
person  retains  full  power  to  dispose  of  his  personal  property,  either 

M.  7142.  for  onerous  causes,  or  gratuitously ;  Davidson  v.  Town  of  Edinburgh^ 
22d  January  1684.  Here  a  party,  who  had  been  interdicted  as  a 
simple  youth,  was  found  not  to  need  the  consent  of  his  interdictors  to 
uplift  a  sum  in  a  personal  bond.  At  the  same  time,  the  heritable 
estate  is  so  effectually  secured  against  the  acts  of  the  interdicted 
person,  when  unauthorized  by  his  legal  guardians,  that  his  personal 
obligations,  although  binding  as  such,  cannot  be  made  the  ground  of 
diligence,  or  of  claim  in  any  shape,  against  his  heritable  property. 
The  bond  or  sentence  of  interdiction  must  be  published  and  registered ; 
and  it  has  not,  like  the  verdict  of  a  jury  in  the  cognition  of  an  insane 
person,  a  retrospective  effect,  but  is  ineffectual  until  registration,  which 
is  the  legal  notice  to  the  lieges,  as  fixed  by  the  Act  1581,  cap.  119. 

The  consent  of  the  interdictors  is  not  essential  to  validate  the 
deeds  of  the  interdicted  person,  as  is  that  of  curators  to  the  deeds  of 
a  minor  who  has  curators ;  and  the  onerous  and  rational  contracts  of 
the  interdicted  party  will  be  sustained,  although  granted  without  the 

M.3095.  consent  of  his  interdictors;  Stewart  y.  Hay,  10th  November  1676; 

M.  7149.  A,  V.  A,  27th  February  1 672.     The  purpose  of  interdiction  is  to 

defend  the  party  against  the  granting  of  deeds  for  gratuitous  or  in« 
adequate  considerationa  But  when  there  is  an  adequate  and  onerous 
cause,  the  deed  is  effectual,  though  not  consented  to  by  the  interdic- 
tors ;  and  this  principle  is  exhibited  in  the  strongest  light  by  the  case 

6  S.  128.  of  Kyle  V.  Kyle^  14th  December  1826,  where  a  deed  was  sustained, 

though  granted  by  the  interdicted  party  in  favour  of  one  of  his  inter- 
dictors, the  consideration  of  it  being  onerous  and  rational  When 
the  interdictors  do  not  consent,  however,  the  party  will  be  reponed 
upon  evidence  of  lesion.  But  this  remedy  is  confined  to  such  deeds 
as  he  grants  without  consent  of  the  interdictors,  and  all  deeds  which 
are  granted  with  their  consent  are  as  valid  and  unchallengeable  as 
those  of  a  party  labouring  under  no  restraint  or  incapacity.  In  cases 
of  enormous  lesion  through  deeds  signed  by  the  interdictors,  the 
remedy  is  by  an  action  against  the  interdictors  to  indemnify  the 
party  for  what  he  has  lost  by  their  improper  consent. 

The  interdicted  person  may  bequeath  his  moveable  estate ;  and  it  is 

In8t.  i.  7, 58.    laid  down  by  Erskine  that  he  cannot  either  make  or  alter  a  settle- 
ment of  his  heritage,  either  with  or  without  the  interdictor's  consent ; 

M.  7127.  in  support  of  which  doctrine  he  refers  to  the  case  of  Tenant  v.  Spreul, 
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December  1 725.     But  that  was  the  case  of  a  disposition  in  favour  of      Part  I. 
ibe  inierdictor ;  and  the  doctrine  does  not  appear  to  have  any  good    chapter  I. 
foundation  in  reason,  or  to  be  supported  by  authority.     On  the  con- 
tmj,  in  the  only  reported  case  which  appears  to  bear  upon  this  point, 
it  is  said  that  the  Court  were  of  opinion,  that  a  settlement  of  heri- 
Utge  is  not  reducible  on  the  ground  of  interdiction  per  ae,  where  the 
iuteTdictors  consented,  if  the  granter  had  such  a  disposing  mind  as 
to  be  capable  of  disponing  it,  had  he  had  no  interdictors  ;  and  that  ^  , .      , 
some  thought  a  destination  of  succession  would  have  been  good  with-  visioDB  to  heirs, 
oni  their  consent,  the  interdicted  person  being  only  so  far  restrained  ^^"5^^;  g^* 
as  the  words  of  the  interdiction  go ;  Oray  v.  Smith  and  Bogle,  8th  790 ;  M.  10,803! 
AWmber  1751. 

From  what  has  been  stated,  it  appears  that  the  single  duty  and 
fespoosibility  of  interdictors  is  to  judge  of  the  reasonableness  and 
propriety  of  deeds  by  the  interdicted  party  affecting  his  heritage. 
Tbej  have  do  charge  or  custody  of  person  or  estate,  and  are  liable 
only  for  their  own  integrity  and  judgment,  in  consenting  to  deeds 
vhich  their  concurrence  renders  irrevocable. 


The  attention  of  the  Supreme  Court  was  directed,  m  the  case  of  Faotobs/oco 

tidoris. 
14  8.451. 


Sommervitte's  factor,  6th  February  1836,  to  the  subject  of  the  ap-  *«''*^- 


poiotment  of  persons  to  take  charge  of  the  estates  of  parties  unable 
to  manage  their  own  affairs;  and  a  unanimous  opinion  was  expressed 
that  the  power  of  the  Court  to  appoint  such  managers,  who  are  called 
Actors  loco  tutoris,  rested  on  consuetudinary  law,  and  had  been  firmly 
established  under  the  Act  of  Sederunt,  13th  February  1730,  which  con- 
tains regulations  according  to  which  such  factors  were  to  conduct 
their  management,  and  to  be  held  responsible.  In  cases  of  appoint- 
ments of  this  kind,  the  Court  is  in  the  habit  of  granting  to  the  factor 
utiaordinary  powers  upon  summary  application,  where  it  is  shown 
that  such  powers  are  necessary  to  prevent  serious  loss,  or  expedient 
in  order  to  procure  evident  and  positive  advantage;*  or  where  the 
interest  of  third  parties  connected  with  the  estate,  as,  for  example,  in 
the  relation  of  superior  and  vassal,  requires  that  extraordinary  powers 
«hoald  be  granted.  The  Act  of  Sederunt  of  1 730,  now  referred  to, 
vis  very  important,  as  regulating  minutely  the  responsibilities  and 
^Q&oagement  of  factors  loco  tutoris.  It  is  now  practically  superseded, 
however,  by  the  Act  12  &  13  Vict  cap.  51,  "For  the  better  Protec- 
**  tioa  of  the  Property  of  Pupils,  Absent  Persons,  and  Persons  under 
"  Xenial  Incapacity  in  Scotland.''  This  statute  contains  the  rules 
V  vhieh  the  conduct  and  proceedings  of  judicial  guardians  must  be 
ieSQhted.f 

*  8HK«te,  $vgpra,  p.  33. 

t  h  inkom  IWtioner,  2  let  Febniary  1857,  it  waa  held  that  a  judicial  factor  on  the 
*^te  if  a  person  who  waa  deaf  and  blind,  and  incapable  of  managing  hia  own  afiairs,  did 
<«6lntetbeSutute. 
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Part  I.  As  a  general  rule,  the  Court  will  not  appoint  a  female  to  the  office 

Chapter  I.    ^^  curcUrix  bonis  or  factrix  loco  tutoriSy  even  to  her  own  children  ; 

17  D.  321.        Oailoway^  Ist  February  1855. 

CuraUn^  bonis.  Doubts  formerly  existed  with  regard  to  the  authority  of  the  Court, 
in  the  nominations  before  referred  to  in  cases  of  imbecility  or  inca- 
pacity, whereby  the  charge  of  a  party's  affairs  is  given  to  another  by 
summary  process.  This  authority  was  supported,  and  the  competency  . 
of  such  nominations  firmly  established,  by  a  series  of  decisions,  to 
which,  however,  it  is  no  longer  necessary  to  refer,  inasmuch  as  such 
appointments  are  expressly  recognised  by  the  statute  just  quoted. 

liicAPAciTT  OP       There  were  formerly  considerable  limitations  to  the  capability  of 
foreigners  to  take  by  succession  property  in  this  country,  and  to  pos- 
sess feudal  subjects  in  Scotland.    It  is  unnecessary  now  to  dwell  upon 
these,  however,  an  ample  remedy  for  this  incapacity  being  provided 
by  the  Act  7  &  8  Vict.  cap.  66,  which  declares  every  alien  bom  of  a 
British  mother  capable  of  taking  real  or  personal  estate.     And  by 
observing  certain  forms  prescribed  in  this  statute,  aliens  may  obtain 
certificates  from  the  Secretary  of  State,  which  will  confer  upon  them 
generally  the  rights  and  capacities  of  natural-born  British  subjects* 
Incapacity  by      It  is  proper  to  advert  to  the  subject  of  forfeiture  by  attainder  for 
Atoaindeii.      ^^S^  treason,  whereby  the  convicted  party  forfeits  to  the  Crown  his 
heritable  estate,  both  fee-simple  and  entailed,  and  also  his  moveable 
effects.     This  forfeiture  formerly  extended  without  qualification  to 
the  heirs  of  the  attainted  person ;  but  by  the  Act  7  Anne,  c.  21,  §  10, 
it  was  provided  that  attainder  should  not  disinherit  or  hurt  the 
right  of  any  one  but  the  offender  himself.     An  attainted  person  can- 
not plead  his  incapacity  to  contract  in  bar  of  his  own  obligations ; 
M.  10,449.        Serra  v.  Earl  o/Camwath,  24th  December  1725. 
Incapacity  of      Another  incapacity,  very  apt  to  be  overlooked  in  the  pressure  of 
CompamVto^"  business,  is  that  of  a  mercantile  company  or  firm  to  hold  heritable 
HOLD  Heri-      property.     This  is  inconsistent  with  the  nature  of  the  feudal  tenure  ; 
^^^^  and  every  title  to  heritage  taken  in  the  name  of  a  company,  and  by 

consequence  every  grant  made  by  a  company,  is  inept  The  practical 
mode  of  obviating  the  inconvenience  resulting  from  this  rule,  is  to 
take  the  title  in  the  name  of  trustees  for  the  company  or  firm. 

*  The  previous  Acts  relaxing  the  strictness  of  the  law  in  regard  to  aliens,  were  7  Anne, 
cap.  5,  explained  by  4  Geo.  II.,  cap.  21,  which  latter  statute  enacted,  that  children  boni  oat 
of  the  allegiance  of  the  Crown  of  Great  Britain,  whose  fathers  were  natural-bom  subjects  of 
Britain  at  the  time  of  the  birth  of  such  children,  should  be  held  to  be  natural-bom  subjects^ 
By  13  Geo.  III.,  cap.  21,  the  same  privileges  were  communicated  to  the  children  of  father^ 
who,  in  virtue  of  the  former  statute,  were  to  be  deemed  natural -bom  subjects,  though  their 
mothers  were  aliens.     On  this  subject  reference  may  be  made  to  the  case  of  fthcddcBM, 
l\  D.  p.  721.      V.  Patrick^  11th  March  1852,  affirmed  on  appeal,  where  it  was  held  that  the  children   of 
1  Macq.  App.     natural-bom  subjects,  who,  under  4  Geo.  II.,  cap.  21,  are  to  be  considered  nataral-bom  8ul>. 
p.  535.  jects  of  this  kingdom,  must  have  been  legitimate /rom^Aetf  births  and  not  merely  legiiimat^^iX 

by  the  subsequent  marriage  of  their  parents ;  for  to  be  within  that  Act,  the  child  must 
bom  to  a  British  father,  while  a  bastard  isfilius  nuUius. 
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UDtil   recerttly,   baBtords   or  natural  children  were  incapable  of 
Djaking  wills ;  but  by  the  Stat.  6  &  7  Will.  IV.,  cap.  ii2,  sucli  persona 
were,  on  the  grounds  of  justice,  humanity,  and  expediency,  empowered  li 
lo  dispose  of  their  moveable  estate  by  tCBtament  or  last  will,  like    **''*'™- 
other  persona 

In  deeds  taken  to  or  granted  by  corporations,  or  trustees  for  so- 
cieties, it  is  essential  that  thej  be  conformable  to  the  charter  or  other 
comlitution  as  regards  the  competency  of  holding  the  subject,  and 
(he  mode  of  vesting  and  disposing  of  it. 

2.  Std>ject-matter  of  Deeds. — Having  tlius  ascertained  the  descrip- Deedb  bt  ob 
tioD  of  persons  to  whom  the  law  has  denied  the  capacity  of  contract-  ^obb*"*"* 
ing,  or  has  given  it  under  certain  precautions  and  safeguards,  we  are 
to  a  situation  to  determine  whether  a  party  is,  or  is  not,  qualified  to 
be  the  granter  or  grantee  in  a  deed ;  and  we  shall  now  proceed  to 
inqoire  what  there  may  be  in  the  subject-matter  of  the  contract  to 
deprive  it  of  legal  force;  Every  obligation,  duly  contracted  by  parties 
possessing  powers  to  contract,  is  binding,  provided  the  subject-matter 
of  it  be  such  as  may  legally  be  contracted  about.  But  there  are  things 
nth  which  the  law  does  not  permit  parties  to  deal  as  the  subject  of 
ohligations  ;  and,  consequently,  it  denies  all  legal  effect  to  deeds 
granted  or  received  in  relation  to  such  mattera 

It  is  self-evident  that  no  valid  obligation  can  be  undertaken  or  Subjectmat- 
pranted,  to  do  that  which  is  in  itself  naturally  impossible ;  and  by  an  ^^^^  h,,^  bb 
eiteosioa  of  this  principle — things  being  held  to  be  out  of  our  power,  contra  bonot 
vhicb  reason  or  law  forbids — no  one  can  validly  contract  to  do  that 
which  is  immoral  or  unlawful.     It  is  to  be  held  as  settled,  therefore, 
liat  no  deed  granted  for  a  cause  which  is  contra  bonos  mores,  will  be 
Hutained.     Thus  a  bond  granted  as  the  price  of  prostitution  will  not 
receive  legal  effect;  Hamilton  v.  De  Qares,  26th  June  1765.     ThisM. 94Ti. 
cue  shows  that  the  principle  is  not  to  be  extended  to  all  the  conse- 
tiu...»^  «r  iV.a  i„.~r,i«  i^tian  nr,  annnnQt  of  wHcb  the  dccd  subjcct  to 
'e  were  here  two  bonds,  one  to 
vilh  the  granter,  and  the  other 
ircourse ;  and  it  was  found,  that 
e  bond  granted  to  the  mother, 
liable  to  objection,  since  it  was 
iter  sbould  provide  for  his  own 
nation  to  do  so.     In  the  case  of 
promissory  note  for  ^60,  ad-  2  8.  356. 
:e  of  prostitution,  was  held  to 
herefore  incapable  of  forming  a 
f  the  remainder  of  the  amount, 
and  lodgings.     Eight  to  raise 
as,  however,  reserved.     And  in 
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Johnston  v.  M^Kenzies  Executor s,  4th  December  1835,  it  was  held  a 
relevant  ground  of  challenge  of  a  legacy  to  a  female,  that  it  had  been 
bequeathed  in  implement  of  an  illegal  agreement,  as  the  considera- 
tion of  her  entering  into  or  continuing  criminal  intercourse  with  the 
testator.  In  these  cases,  it  is  to  be  observed,  that  the  Court  refused 
to  interfere  to  give  effect  to  an  obligation  undertaken  6b  turpem 
causam.  But  where  the  party  who  has  obtained  such  an  obligation 
has  succeeded  in  procuring  performance  of  it,  the  Court  will  not  order 
restitution.  This  distinction  was  taken  in  the  case  of  ^.  v.  £,  26th  May 
1816.  There  a  party  had  granted  certain  advantageous  leases  to  his 
factor  for  behoof  of  R  and  her  daughter.  Possession  had  been  held 
imder  this  arrangement  for  a  period  of  fifteen  years,  when  the  party's 
heir  brought  a  reduction  on  the  ground  that  the  leases  had  been  granted 
ob  turpem  caueam.  But  reduction  was  refused,  the  Court  recognising 
the  distinction  between  such  an  obligation,  where  action  is  brought  to 
compel  implement  thereof,  and  its  situation  where  the  action  is  brought 
to  be  restored  against  implement  which  has  already  taken  place.* 

By  the  Roman  Law,  the  pactum  super  hcsreditate  viventis,  that  is, 
a  bargain  about  a  right  of  property  dependent  upon  the  life  of  an- 
other, was  accounted  contra  bonos  mores,  upon  the  principle,  no  doubt, 
of  discountenancing  traffic  in  matters  which  confer  upon  the  pur- 
chaser a  direct  interest  in  the  death  of  another.  The  Law  of  England, 
although  it  does  not  entirely  repudiate  such  transactions,  regards 
them  with  a  jealous  eye,  and  gives  the  same  benefit  of  restitution  to 
the  seller  as  is  given  by  the  Law  of  Scotland  to  the  improvident  acta 
of  a  minor.  The  doctrine  of  the  English  Law  is  thus  expressed  by 
Lord  Thurlow : — "  Although  the  owners  of  reversionary  interests  may 
"  competently  dispose  of  them,  yet,  there  is  a  policy  in  justice  pro- 
"  tecting  the  person  who  has  the  expectancy,  and  reducing  him  ta 
'^  the  situation  of  an  infant  against  the  effects  of  his  own  conduct.'' . . . 
'^  The  heir  of  a  family,  dealing  for  an  expectancy  in  that  family,  shall 
*'  be  distinguished  from  ordinary  cases,  and  an  unconscionable  bar- 
"  gain  made  with  him  shall  not  only  be  looked  upon  as  oppressive  in 
**  the  particular  instance,  and  therefore  avoided,  but  as  pernicious  in 
"  principle,  and  therefore  repressed."  There  is  no  such  doctrine, 
however,  in  the  Law  of  Scotland,  which  has  not  adopted  the  maxin^ 
of  the  Civil  Law,  and  sales  of  reversionary  interests,  dependent  upon 
the  death  of  living  persons,  have  long  been  sustained  by  our  Courts  ; 
Aikenhead  v.  Bothweli,  6th  July  1630.  In  that  case  it  was  found 
not  unlawful  for  a  party  to  sell  to  his  brother  all  the  gear  that  his 


*  The  price  of  prostitution  is,  however,  to  be  distingmBhed  from  a  compensfttion  for  ii^jury 
abeady  inflicted ;  as,  where  a  bond  of  annoity  has  been  granted  as  a  voluntaTj  compensa- 
tion for  injury  done  by  a  past  illicit  connexion,  and  as  an  inducement  to  separate  instead  oF 
an  inducement  to  continue  the  cohabitation.    See  BeWs  Prime*  %  37,  and  note  thereto;  (tn<M 
lUuitrationt,  pp.  60,  61. 
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wife  should  inherit  by  her  father's  death.     In  Ragg  v.  Brown,  16th       Pabt  I. 
July  1 708,  a  disposition  by  an  heir,  conveying  liis  hope  of  succession    ChIptbh  I 
during  the  life  of  the  nearest  heir,  was  objected  to,  on  the  ground  of  m.  9492 
the  Roman  Law,  as  inducing  votum  captandee  mortis  aliencB,  hut  was 
sustained  by  tlie  Court ;  and  the  like  judgment  was  given  in  the  re- 
cent case  of  M'Kirdy  v.  Anstruther,  Slat  May  1839.     Here  the  pur- 1  d.  85S. 
suer  had  purchased  from  Sir  Windham  Carmichaet  Anstruther  his 
contingent  reversionary  life-interest  as  heir  of  entail  to  certain  lands. 
At  the  date  of  the  purchase  Sir  John  Carmichael  Anstruther,  an 
infant,  was  alive,  and  in  possession  of  the  estate.     The  price  was 
•^572,  and  the  rental  of  the  lands  ^600  per  annum.     Sir  John 
having  died  at  the  age  of  thirteen,  Sir  Windham  succeeded  him  as 
heir  of  entail,  and  instituted  an  action  of  reduction  of  the  sale  to 
M'Kirdy,  upon  the  ground  that  he  had  been  in  great  pecuniary  diffi- 
calties  at  the  time,  and  that  the  price  was  grossly  inadequate.     There 
being  no  facility  or  circumvention  afiectiug  the  bargain,  the  Court 
found  that  it  could  not  be  set  aside.     Not  only  has  the  Court  thus 
supported  deeds  giving  effect  to  the  sale  of  reversionary  interests  de- 
pendent upon  lives,  but  it  has  in  repeated  instances  authorized  such 
transactions  to  he  gone  into  by  the  guardians  of  parties  who  had  great 
eipectations,  but  were  in  the  meantime  in  necessitous  circumstauceg. 
The  possession  of  such  a  legal  resource  is  evidently  of  very  great 
momeot  to  parties  so  circumstanced,  as  it  furnishes  a  means  of  pro- 
viding  for  the  education,  and  in  some  iostaaces  even  for  the  subsist- 
ence, of  those  whose  eventual  wealth  is  in  the  widest  coutrast  to  their 
present  necessities.     You  will   find  examples  of  such  transactions 
being  authorized,  in  M'Gruthsr,  17th  February  1835  ;  in  MtUer,  2tith  13  s.  569. 
Xovember  1836;  and  also  in  Eart  of  Buchan,  16th  December  1837.  jgg  J39 
These  were  all  cases  of  pupils,  heirs-presumptive  to  entailed  estates 
of  .^800,  .f  2000,  and  .£6000  per  annum  respectively  ;  hut  all,  at  the 
date  of  the  aDolication  to  tlic  Court,  destitute  of  the  means  of  sub- 
)en  from  the  Reports,  that  their 
leir  lives,  and  to  negotiate  loans 
money,  or  by  an  annuity  during 
isioQ  should  open,  and  to  grant 
s  of  the  entailed  estates,  which 
session.     Nor  is  the  practice  of 
;Iita  limited  to  cases  of  that  de- 
ct  of  daily  and  familiar  practice 

jr,  rewards  bargained  for  as  the  Oblio*tioks 
ther  stipulations  connected  with  Waoers^abd' 
naiones  ludicra,  and  will  receive  MiRKUQE 
were  instituted  to  enforce  and  boni»,  uinrot 
ransactions,  and  will  leave  such  ""  ENn>ncED 


50  LECTURES  ON  CONYEYANCINO. 

Tawt  I.      disputes  to  be  adjusted  upon  the  maxim,  melior  est  conditio  possidentis. 
Chaptbr  L    ^^  Bruce  v.  Ross,  26th  January  1 787,-  the  Court  refused  to  sustain 
M.  9523.  ^^  action  for  £50,  alleged  to  have  been  won  bj  a  wager  respecting 

the  election  of  a  Member  of  Parliament,  and  the  judgment  was  affirmed 
TA.voeePac-     on  appeal.     And  in  Gordon  w,  Campbell,  17th  November  1804,  the 
turn  IlUeitwn,    Court  dismissed  an  action  founded  upon  a  formal  obligation  to  pay  a 
certain  sum  of  money  in  the  event  of  Government  Stock  attaining  a 
certain  price.     The  Statute  7  Geo.  II.  cap.  8,  is  not  referred  to  in  the 
report  of  this  case ;  but  it  annuls  all  wagers  and  contracts  in  the 
nature  of  wagers,  relating  to  the  price  of  the  public  securities.     The 
10  Dunlop,  646.  objection  of  sponsio  ludicra  was  taken  in  Graham  v.  PoUok,  5th  Febru- 
ary 1848,  which  was  a  competition  in  a  multiplepoinding  for  a  picture 
won  at  a  coursing  match ;  but  the  Court  held  that  objection  not  to 
apply  to  the  determination  of  a  patrimonial  right  dependent  on  the 
question,  which  of  the  two  claimants  had  that  interest  in  the  winning 
dog  which  entitled  him  to  the  prize,  although  they  would  not  have 
entertained  a  question  as  to  which  dog  had  won.     It  was  admitted 
that  a  particular  dog  was  the  winner ;  and  the  question  was,  whether 
A.,  who  said,  "  I  gave  B.  a  mandate  to  run  my  dog  for  me,''  or  R,  who 
said,  "  I  borrowed  the  dog  to  run  for  myself,"  was  entitled  to  the 
prize.    This  was  a  question  not  of  racing,  but  of  mandate  or  loan. 
DEBTOARianro      The  Act  9  Anne,  cap.  14,  declares,  that  all  notes,  bills,  bonds, 
OUT  OP  Gamimo  mortgages,  securities,  or  conveyances,  where  the  whole  or  any  part  of 
FOBx  AN  n.LE-   tlic  cousideratiou  shall  be  for  what  is  won  by  gaming,  or  cards,  or  by 
1^^*'"*^*^"  betting  at  games,  shall  be  deemed  fraudulent  and  void,  and  of  none 

TIOH  FOR  AN  ii     •  ^  -i  mt  •  i  <• 

oBuoATiON.  eifect  to  all  intents  and  purposes  whatever.  There  is  an  example  of 
6  S.  818.  the  application  of  this  statute  in  Ferrier  v.  Graham's  Trustees,  16th 
May  1828,  where  two  bonds  for  ^£^2000  each,  granted  for  a  gambling 
debt,  were  found  null.  It  is  also  fixed  by  this  case,  that  where  such 
bonds  are  made  over  to  an  assignee  in  good  faith,  there  is  an  implied 
warrandice  that  a  debt  exists  {dMtum  svbesse),  upon  which  action 
will  be  maintained  at  the  instance  of  the  assignee  against  the  cedent 
for  restitution  of  the  price  paid. 

By  the  Scots  Act  1621,  cap.  14,  it  is  enacted,  that  if  one  shall  win 
more  than  100  merks  (.£^5,  lis.  Id.)  at  cards  or  dice  within  twenty- 
four  hours,  or  shall  gain  more  than  100  merks  by  wagers  upon  horse- 
races, the  surplus  shall  be  forfeited  to  the  Eirk-treasurer  in  Edinburgh, 
or  the  Eirk-Session  in  the  country,  for  the  benefit  of  the  poor  of  the 
parish  where  it  was  won.    This  statute  was  held  to  be  in  force  in 
M.  9522.         Maxwell  v.  Blair,  14th  July  1774  ;  and  the  forfeited  money  was  found 
M.  10, 80.         to  belong  to  the  parish  where  the  bet  was  laid,  in  Kirk-Session  o/Dti^m-' 
fries  V.  Kirk-Sessions  of  Kirkcudbright  and  KeUon^  15th  June  1775. 

Where  the  objection  under  the  statute  of  Anne  applies  to  a  ground 
of  debt,  it  was  held,  in  consequence  of  the  nullity  imposed  by  that 
act,  to  import  a  vitium  reals,  which  deprived  the  document  of  all 
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effect  even  in  tho  hands  of  tlilrd  parties  ignorant  of  tlie  circumstances       Pmr  r. 
under  which  it  was  granted.     So  action  was  refused  upon  a  bill  for    CH»rrr.K  I 
£200,  accepted  ia  payment  of  a  gnmbling  debt,  although  it  was  in 
the  hands  of  an  onerous  bond  fide  holder,  not  cognizant  of  tlie  cir- 
cumstances under  which  it  had  boon  granted  ;  Hamilton  v.  Russel,  lo  s.  549. 
ISth  May  IS32.     But  the  hardship  thus  imposed  upon  innocent  par- 
ties was  removed  by  5  &  6  Will.  IV.  cap.  41,  which  repeals  the  nullity 
attached  to  such  grounds  of  debt,  and  enacts  that  they  shall  only  bo 
deemed  as  granted  for  an  illcgEi]  consideration,  reserving  recourse  to 
the  party  who  pays  against  the  original  receiver  of  the  security. 

The  present  Bankrupt  Aet,  2  &  3  Vict.  cap.  41,  afForda  an  example  rxcii-nATK  * 
of  vitifim  reale  in  its  7  24tb  section,  whereby  securities  granted  to  B.NKBDrr's 
facilitate  a  bankrupt's  discharge  are  declared  null  and  void.*  null. 

Another  example  of  vitium  reale  will  be  found  on  referring  to  tlio  DoccuHirraoi 
statute  20  Geo,  II.  cap.  40,  which  denies  action  for  supplies  of  spiri-  u^^^^Ji^ 
tuoos  liquors  of  smaller  value  than  20s.     This  is  held  to  vitiate  a  Tipi'UHa  Aci 
frouad  of  debt  for  such  furnishings  so  entirely,  that  action  cannot  be 
maintained  eveu  for  an  amount  legally  contracted,  if  contained  in 
the  same  document;  Maitland  v.  Rattray,  14th  November  1848.         n  D-^i. 

It  is  unnecessary  any  longer  to  refer  to  tho  statutes  for  repressing  UanEi. 
Usury,  these  having  all  been  repealed  by  17  &  18  Vict.  cap.  90.  It 
is  now,  therefore,  lawful  to  exact  any  rate  of  interest  upon  which 
parties  may  agrea  Bui  it  is  important  to  observe  that  this  statute 
does  not  continue  the  provision  of  2  &  3  Vict.  cap.  37,  whereby  any 
higher  claim  than  five  per  cent  was  excluded,  when  the  parties  had 
not  agreed  upon  a  different  rata  It  would  now  appear  to  be  advis- 
able, if  not  necessary,  to  make  the  rate  of  interest  matter  of  special 
contract  in  every  transaction.  This  statute  )eaTes  untouched  the 
law  as  to  pawnbrokers. 

By  the  Act  1594,  cap.  216,  the  Lords  of  Session,  advocates,  clerks,  BimBa  op 
writers,  their  servants,  or  other  members  of  the  College  of  Justice,  vni^vEa'*  ran 
leir  deputes,  clerks,  or  advo-  aitv,  but  ooi 
■  or  indirectly,  lands  or  other  ^qht!"""^  '" 
er  penalty  of  deprivation  of 
one  case  that  this  statute  is 
against  which  it  is  directed ; 
lome  V.  Earl  of  Home,  15th  M.  9500. 
I  order  to  bring  the  transac-     ■  ^"^  '  ■ 
,  that  there  shall  be,  at  tho 
lence  in  relation  to  the  right 
property  under  litigation  is 
.  to  affect  the  validity  of  a 

.p.  41,  and  16  &  17  Viet.  cap.  53,  Kct 
An  Act  to  con  soti  dale  and  amend  I  be 
1856] ; "  but  the  )a(t*r  Act,  by  |  150, 
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Part  I.  conveyance  of  the  subject  of  the  suit  to  the  agent  conducting  it, 
Chapter  I.  where  the  conveyance  was  not  absolute,  but  in  security  of  sums  laid 
5Br.Supp.630.  out  for  the  party's  aliment  and  in  carrying  on  her  plea;  Forbes  v. 
Bean,  30th  July  1774.  It  may  be  regarded  as  a  favourable  indication 
generally  of  the  state  of  feeling  and  principle  in  the  legal  profession, 
that  few  cases  of  this  description  have  occurred  ;  and  as  the  statute 
does  not  annul  the  transaction,  but  imposes  the  penalty  of  profes- 
sional deprivation,  it  may  perhaps  be  inferred  that  the  sanction  of 
the  act  has  not  been  the  less  operative  that  it  has  been  directed 
against  a  party's  status  rather  than  his  gain.  It  is  unnecessary  to 
say  a  word  in  dissuasion  of  transactions,  to  which  it  would  be  impos- 
sible to  give  the  slightest  countenance  without  opening  the  door  to 
great  fraud  and  abuse,  and  converting  the  membera  of  an  honourable 
profession  into  selfish  speculators  in  the  rights  of  the  clients  whose 
interests  it  is  their  duty  to  protect. 

Of  a  similar  character  is  the  pactum  de  quota  litis,  a  bargain  by 
which  the  legal  adviser  is  to  participate  in  the  profitable  issue  of  the 
suit.  This  species  of  transaction  does  not  fall  under  the  Statute 
1594  just  referred  to,  but  it  is  prohibited  by  the  Common  Law; 
Johnston  v.  Rome,  1st  February  1831.  Here  the  Court  refused  to 
give  eifect  to  an  agreement  by  which  a  Law-agent  engaged  to  act 
gratuitously  if  unsuccessful,  but  stipulated,  in  the  event  of  success, 
for  one-half  of  the  land  to  be  vindicated.  At  the  same  time  the 
Court  reserved  his  claim  to  a  suitable  remuneration  for  his  trouble. 
The  case  of  Bolden  v.  Fogo,  27th  February  1850,  aflfords  an  example 
of  the  pactum  de  quota  litis.  An  English  solicitor,  for  a  large  pecu- 
niary consideration  in  the  event  of  success,  agreed  to  conduct  a  litiga- 
tion at  his  own  expensa  The  result  being  adverse,  he  sued  for  his 
business-account ;  and  when  the  agreement  was  produced,  as  barring^ 
his  claim  for. expenses,  he  pleaded  that  it  was  illegal  But  the  Court 
held  that,  as  the  professional  services  and  outlay  contained  in  the 
account  arose  under  the  agreement  alone,  the  pursuer  could  not  claim 
payment  on  the  footing  of  regular  professional  employment  incon- 
sistent with  that  agreement.  The  Court  were  also  of  opinion  that  a 
party,  having  entered  into  and  acted  upon  an  illegal  contract,  is  not 
entitled,  for  his  own  benefit,  to  plead  its  illegality.* 


Pactum  de 
quotA  litis 

ILLEQAL. 


9  8.  364. 


12  D.  798. 


Gifts  fbom 

CUBNTTO 

Agent. 


*  It  is  an  estabtished  rnle  of  English  Law,  "  that  an  attorney  shall  not  take  from  his 
"  client  a  gift  or  reward  while  standing  in  that  relation,  the  connexion  between  them  subsist- 
**  ing  with  the  influence  attending  it,  though  the  transaction  may  be  as  righteous  as  ever 
**  was  carried  on ;  that  the  connexion  must,  as  in  the  instance  of  guardian  and  ward,  be  bonA 
*^fide  dissolved,  before  the  agent  can  take  anything  beyond  his  regular  fees  ;"  per  Lord  Eldok 

18  Vesey.  301.  in  Montesquieu  v.  Sandys^  11th  November  1811.  The  same  judge  states  the  rule  as  resting 
upon  this  great  principle,  viz.,  "  The  danger  from  the  influence  of  attorneys  or  counsel  over 
"  client4«,  while  having  the  care  of  their  property  ;  and  whatever  mischief  may  arise  in  parti> 
"  culur  cases,  the  law,  with  the  view  of  preventing  further  mischief,  says  they  shall  take  no 

18  Vesey.  120.   "  benefit  derived  under  such  circumstances ;"  Wood  v.  Doumes,  2d  July  1811.    Lord  Tuiia. 

1  Cox,  112.  LOW,  in  Mills  v.  MiddUton^  16th  July  1784,  remarks:— "In  the  case  of  attorneys,  it  is  per- 
"  fcctly  well  known  that  an  attorney  cannot  take  a  gift  while  the  client  is  in  his  hands,  nor 
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Upon  tlic  same  principles,  which  gave  rise  to  the  act  against  the      Part  I. 
purchase  of  suits,  and  to  the  law  of  usage  against  tlie  pactum  de    chapter  1. 
ymid  litis,  contracts  are  voidable  which  create  extraordinary  interests  Contracts 
in  the  profits  of  litigation.    Every  agent  has  necessarily  an  interest  ^^'^^  create 
in  the  profits  of  the  business  which  he  conducts.     The  risk  of  abuse  aryintereht9 
from  this  source  has  its  preventive  in  the  character  of  professional  ^^  ^kopi"  o^ 

,...,,.  .  ,  ,     .  .  ,,        litigation  are 

men — ^in  their  intelligent  perception  that  their  reputation,  as  well  cls  pacta  UUcUa, 
the  security  and  success  of  their  practice,  depends  infinitely  more 
upon  their  acting  well  as*  disinterested  advisers,  than  as  agents  of 
litigation.  The  law,  therefore,  discountenances  all  arrangements  of 
which  the  effect  is  inconsistent  with  that  salutary  state  of  feelings 
and  relations ;  and,  accordingly,  contracts  for  securing  the  profits  of 
legal  proceedings  to  parties  who  do  not  conduct  them  will  be  an- 
nulled. Thus,  in  Braske  v.  M'Kinnon,  9th  March  1820,  it  was  found  f.  C. 
illegal  for  an  agent  before  the  Supreme  Court  to  receive  the  fees  of 
pleadings  for  his  clients  in  the  inferior  Courts  drawn  by  himself  under 
an  arrangement  with  a  solicitor  in  the  inferior  Courts, — the  opinion 
of  the  Judges  being,  that  it  was  improper  for  an  agent  in  the  Court 
of  Session  to  make  profit  of  the  proceedings  before  an  inferior  Court ; 
and  that  it  was  improper  for  a  solicitor  before  an  inferior  Court  to 
enter  into  an  arrangement  by  which  papers  to  be  given  into  Court  by 
him  were  to  be  drawn  by  others,  though  he  was  bound  to  certify  that 
they  were  drawn  by  himself.  And  in  A.  B.  v.  C.  D.  1 2th  May  1832,  lo  S.  623. 
a  imter  in  Glasgow,  having  made  pecuniary  advances  to  enable  a 
party  to  become  an  agent  in  the  Supreme  Court,  and  to  make  dis- 
bursements in  conducting  business,  and  having  stipulated  for  a  share 
of  the  profits  of  the  Edinburgh  business,  and  that  the  agreement 
should  be  kept  secret,  the  Court  refused  to  sustain  an  action  upon 
the  contract,  the  Lord  Justice-Clerk  (Boyle)  remarking  : — "  One  im- 
"  portant  part  of  the  duty  of  an  agent  frequently  is  to  advise  his 
"  client  not  to  go  on  with  an  action  ;  but,  if  a  compact  is  entered 
"  into  of  the  nature  of  that  before  us,  the  agents  become  so  inter- 

''  bftead  of  his  bill.    And  there  would  be  no  bounds  to  the  crushing  influence  of  the  power 

*  </  an  attorney,  who  has  the  affairs  of  a  man  in  his  hands,  if  it  was  not  so.     But  once 

"atricatc  him,  and  it  may  be  otherwise."     See  also  Tomtton  v.Judge^  26th  June  1855.    In  19  Eng.  Jurist, 

N^Und,  the  point  wa«  lately  raised  in  the  case  of  Sir  Windham  Carmichael  Arutruther  v.  5S3. 

•niObV,  31  St  January  1856.    In  that  case,  Anstnither,  while  his  accounts  were  yet  unsettled,  18  D.  405. 

watered  into  sn  agreement  with  his  agent,  whereby  he  agreed  to  assign  various  {)oIicie8  of 

DW&aiice  in  favour  of  the  latter  in  security  of  a  sum  of  £7000,  consisting  of  J&3700,  being  the 

^OMtmt  of  his  business-accounts,  £2300,  being  an  advance  of  cash,  and  £1000,  of  which  sum 

"  die  taid  Sir  W.  C  Anstnither  agrees  to  make  a  gift  to  the  said  J.  F.  Wiikie,  as  a  reward 

"d^the  extra  trouble  which  he  has  had  with  the  business  of  the  said  Sir  W.  0.  Anstnither, 

**  as  wdl  Si  for  the  zealous  manner  in  which  he  has  conducted  the  same ;  and  which  sum  is 

*'  tiftt  sad  ftbove  asd  exclusive  of  the  said  business-accounts."    Anstnither  ha\ing  brought 

I  redaction  of  this  agreement  in  so  far  as  it  related  to  the  gift  of  £1000,  the  Court  reduced 

^  tt  aot  HndiDg  on  the  pursuer  in  the  circunutances  of  tJie  ca^e.    But  a  strong  opinion  was 

*^nmed  from  the  Bench,  that  such  an  obligation  by  a  client  in  favour  of  his  agent,  while 

'^©■■•i  between  them  are  unsettled,  is,  by  the  Law  of  Scotland,  ipso  jure  null,  irrespective 

^theciROBMtances  in  which  it  may  be  granted. 
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Fast  I.       "  ested  in  the  profits  of  litigation^  that  the  interests  of  the  client 
CHAPm  I.    "  would  most  indubitably  be  set  at  nought." 


A  PERsoM  iH  ▲  We  may  notice  here  the  disqualification  affecting  persons  occupying 
TRUOT  CANNOT  ^^^^^  ^^  trust,  which  excludes  them  from  acquiring  a  personal  inter- 
BEauctorin  est  in  the  subject  of  the  trust  This  principle  applies  generally  to 
remsuam,  every  trustee  or  officer  holding  a  position  of  trust  Thus  the  com- 
PuRGHAseoF  mon  agent  in  a  process  of  ranking  and  sale  is  disqualified  from  pur- 
TY  b"truot^.  chasing  the  estate ;   York  Building  Co.  v.  Mackenzie,  8th  March 

1793,  as  reversed  on  appeal,  13th  May  1795.   The  commissioner  upon 

3  Paton'a  App.  ^  bankrupt  estate  may  not  purchase  the  sequestrated  property ;  Mac- 
378;  Boss's      kdlav  V.  BoJmain,  8th  March  1817.    And  the  rule  extends  to  all 
F.  C."^   ^**'*  whose  position  imposes  upon  them  a  duty  on  behalf  of  the  vendor, 
with  which  it  is  inconsistent  that  they  should  acquire  an  interest  as 
15 D. 845.        purchasers;*  see  the  case  of  Thorbum  v.  Martin,  Ac,  8th   July 
1853.     There  debts  due  to  a  bank,  having  been  purchased  by  one  of 
the  directors  appointed  to  superintend  the  sale  of  the  outstanding 
debts,  and  who  was  also  law-agent  of  the  bank,  the  sale  was  reduced. 
But  the  rule  is  not  pushed  so  far  as  to  exclude  from  purchasing  all 
who  have  been  concerned  with  the  business,  provided  their  connexion 
has  not  been  of  an  intimate  nature.     Accordingly,  the  signing  of 
formal  petitions  relative  to  a  sale  was  found  not  to  incapacitate  the 
2  Shaw  App.  1.  subscribing  counsel  from   becoming  purchaser ;    Wemyss  v.  Mont-- 
gomery,  2oth  February  1824.     It  is  also  to  be  observed  that  this 
disqualification  does  not  impart  the  character  of  nullity  to  the  trans- 
action.    It  gives  an  equitable  right  of  challenge  to  the  party  inter- 
ested to  challenge.     So  the  purchase  by  a  trustee  is  not  absolutely 
void ;  it  is  only  voidable.     From  this  it  follows  that  third  parties, 

*  The  rule  laid  down  in  the  text  is  thas  expressed  in  the  Roman  Law : — *'  Tutor  rem 
^*  pupUJi  emere  non  potest ;  idemque  porrigendum  est  ad  simUia^  id  est^  ad  curatores  pro- 
8  D.  400.  euratores  et  qui  negotia  aliena  gerutU"    It  is  further  illustrated  by  the  cases  of  Taylor  v. 

1  Macq.  App.      Watson^  20th  January  1846,  and  Aberdeen  BaUway  Conyaany  v.  Blaiki^  20th  Jaly  1854» 
461.  In  the  former  case  it  was  laid  down,  that  a  creditor,  holding  a  bond  and  disposition  in  secu- 

rity, with  a  power  of  sale,  is  in  a  situation  analogous  to  that  of  a  trustee.    In  the  exercise  of 
the  power  of  sale,  he  acts  not  for  his  own  benefit  only,  but  for  behoof  of  all  concerned — of  the 
other  creditors,  where  there  are  any,  and  of  the  debtor  himself,  who  has  the  resulting  interest. 
The  Court,  therefore,  held  that,  being  a  trustee,  he  could  not  legally  purchase  the  property 
over  which  he  had  the  power  of  sale.    In  the  latter  case,  the  House  of  Lobds  decided  that 
a  contract  for  funiishing  iron  railway  chairs,  entered  into  between  the  Railway  Company  and 
one  of  their  directors,  was  Toid,  and  could  not  be  enforced  against  the  company.   It  was  laid 
down,  OS  a  rule  of  universal  a])plicat.ion,  that  trustees  cannot  enter  into  contracts  in  which 
their  own  interests  conflict  with  those  of  their  constituents ;  that  this  priuciple  is  so  strict, 
that  no  investigation  can  be  allowed  into  the  fairness  or  unfairness  of  the  transaction — 
Blaikie  was  bound  to  make  the  best  possible  bargain  for  the  company  ;  while  his  personal 
interest  as  a  member  of  the  finn  contracting  with  the  company,  would  lead  him  in  an  entirely 
opposite  direction ; — ^that  directors  have  duties  to  discharge  which  are  of  a  flduciary  nature  ; 
and  any  contract  in  which  a  director  is  interested,  entered  into  with  the  company,  must , 
therefore,  be  void ;  and  that  it  makes  no  difTercnce  whether  the  case  is  that  of  a  solo  trustee , 
or  manager,  or  one  of  a  body  of  directors. 
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deriring  right  Trom  the  person  liable  to  the  objection,  are  not  affected      Fa«t  I. 
if  not  c<^ntzant  of  it ;  and  he  who  might  challenge  the  right  is  barred    i^^J^^  i, 
from  doing  so,  if  hj  his  conduct  he  shall  approve  and  homologate  the 
transaction.     Tiiese  points  are  all  illustrated  by  Fraaer  v.  Eaitkey  ■£  9  D.  415. 
Co,  13th  January  1847.   But,  although  the  purchase  of  an  estate  by  a 
tmstee  was  here  sustained,  on  account  of  distinct  and  long-continued 
acts  of  homologation  by  the  party  interested  to  challenge  it,  the  very 
circnmstance  that  such  a  challenge  was  brought  thirty-nine  years  after 
the  date  of  the  purchase,  aSbrds  a  strong  argument  to  professional  men 
to  discoarsgc  such  transactions  alike  by  their  advice  and  their  exampl& 

An  example  of  the  incompetency  of  a  contract  opposed  to  Statu-  Debm  ihtalid 
tory  Iaw,  is  afforded  by  the  invalidity  of  an  agreement  by  a  tollkeeper  pii^k^Act"" 
to  accept  of  less  than  the  full  toll,  such  arrangements  being  declared  *!">  Cubtoub 
unlawfal  by  the  General  Turnpike  Act ;  Balfour  v.  Sharp,  26th  June  ^"^ 
1833.     And  all  deeds  in  relation  to  transactions  for  evading  the  "S.  784. 
customs  and  excise  duties  are  null     Therefore,  in  Cantley  v.  Robert-  M.  9650. 
ion,  11th  February  1790,  the  Court  refweed  to  sustain  a  suit  at  the 
instance  of  a  British  subject,  living  in  Rotterdam,  for  the  price  of 
smuggled  goods ;  and  in  NiAet'a  Creditors  v.  Robertson,  January  ™'  ^^*- 
1791,  an  heritable  bond,  which  had  been  granted  for  the  price  of 
smuggled  goods,  was  reduced  after  having  been  assigned  to  a  third 
party.   Other  cases  are  given  in  the  Dictionary  under  the  head  Paotuh 
lujciTOH,  section  13. 

Another  class  of  cases  falling  under  this  head,  is  the  veiy  import-  Buium  iUid- 
ant  one  relating  to  the  appointments  and  remuneration  of  Public T!J,™ciBE or'" 
Officers.     These  are  servants  engaged  on  behalf  of  the  public  to  per-  ^•»rti  buldiko 
form  certain  duties,  and  having  a  provision  made  for  their  support  officb. 
and  remuneration  in  the  discharge  of  such  duties,  either  from  the 
fmblic  parse,  or  from  some  other  defined  source  rendered  available 
b?  poblic  authority.     As  the  efficient  discharge  of  the  duties  of  such 
~        ■  ....  .^^j^  enjoyment  of  the  means 

neration,  the  public  exigency 
diverted  to  other  purposes  ; 
ra  shall  not  in  nny  respect  be 
private  interests,  which  may 
iharge  of  the  public  function, 
lie,  it  has  been  found  incom- 

electing  a  Parochial  School-  8 
le  ofiice  during  their  pleasure, 
law  a  public  ofScer,  and  holds 
Grant,  20th  February  1 799.  M,  9576. 
,  Schoolmasters ;  and  there  is 
n  the  appointment  of  other 
;  been  6xed  by  law,  at  which 
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PahtI. 

cuaftbr  i. 

Minister. 
M.  16,710. 


Inst.  ii.  12,  7. 
Inst.  ill.  6|  7. 


M.  165. 
Keeper  op 

R£(iI»TBR  OP 

Sasimes. 


F.C. 


13  S.  664. 

Macer  of 
Court. 


tlie  stipends  of  Ministers  may  be  augmented,  the  Courts  will  not 
recognise  private  agreements  controlling  the  effect  of  the  statutes ; 
and,  therefore,  an  agreement  not  to  apply  for  an  augmentation  dur- 
ing an  incumbency  was  held  not  to  be  binding ;  Earl  of  KeUie  and 
Otliers^  9th  March  1803.     Upon  the  principle  just  stated,  and  upon 
the  authority  of  the  case  of  Paul,  to  be  presently  referred  to,  it  may 
now  be  regarded  by  the  Conveyancer  as  in  the  highest  degree  ques- 
tionable, whether  a  public  officer  can  assign  or  impledge  his  salary. 
The  condition  of  the  law  upon  this  point  has  never  been  satisfactorily 
ascertained,  although  there  are  both  dicta  and  decisions,  from  which 
the  invalidity  of  such  conveyances  is  plainly  deducibla      It   is 
stated  by  Erskine,  that  offices  of  trust,  conferred  during  pleasure  or 
for  life,  upon  personal  regard,  cannot  be  appiised  or  adjudged  ;  and 
that  the  Kings'  pensions  are  not  arrestable,  because  they  are  alimen- 
tary ;  and,  indeed,  that  all  salaries  annexed  to  offices,  in  so  far  as 
they  amount  to  no  more  than  a  reasonable  allowance  for  the  decent 
support  of  those  who  are  named  to  them,  though  they  be  granted  by 
subjects,  ought,  upon  the  s^pne  ground,  to  be  accounted  alimentary. 
In  the  case  of  Wilson  v.  Falconer y  7th  December  1759,  it  was  found 
incompetent  to  adjudge  the  office  of  Keeper  of  the  register  of  sasines, 
although  Lord  Kambs  in  very  confident  terms  challenges  the  deci- 
sion, and  draws  a  distinction  between  offices  in  which  there  is  a 
power  of  deputation,  of  which  he  conceives  the  emoluments  to  be 
subject  to  adjudication,  and  offices  where  there  is  no  power  of  depu- 
tation, as  in  the  case  of  the  Supreme  Judges,  which  he  holds  not 
adjudgeable.     In  the  case  of  Thomson  v.  Dove,  16th  February  1811, 
we  find  an  excerpt  from  the  Lord  Chancellor's  speech  in  deciding  the 
earlier  case  ofAnstruther  v.  Miller^  25th  February  1802.    The  ques- 
tion in  Anstruthers  case  was  the  legality  of  the  sale  of  the  office  of 
Clerk  of  the  Bills,  and  the  sale  was  condemned  upon  principles 
which  clearly  strike  at  every  transaction  tending  to  curtail  a  public 
officer's  legal  provisions.     In  the  case  of  Tkomson,  certain  members 
of  the  Town-Council  of  Edinburgh,  in  electing  a  joint-keeper  of  the 
Parliament-House,  imposed  upon  him  an  obligation  to  pay  an  an- 
nuity to  another  candidate,  and  this  was  found  to  be  pactum  illicitum, 
Lord-President  Blair  pointing  out  the  evils  which  would  result,  were 
such  a  practice  permitted  in  the  case  of  a  body  exercising  patronage 
so  extensive  as  is  enjoyed  by  the  Corporation  of  this  city ;  and  ixx 
the  case  of  Gardner  v.  Orant,  11th  March  1835,  an  agreement  by  n, 
Macer  of  the  Court  of  Session,  that  he  should,  besides  an  annua»l 
payment  in  use  to  be  made  to  the  patron  of  the  office,  pay  also  axx 
annuity  to  the  person  who  procured  the  appointment  for  him,  w&s& 
found  null,  some  of  the  judges  holding  it  to  be  pactum  'Ulicitum,  and 
others  conceiving  that  an  inadequate  allowance  was  left  to  the  Macer 
to  secure  the  discharge  of  his  duties.     In  the  sequel  of  that  caso» 
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Bruce  y.  Grant,  27th  February  1839,  it  was  found  incompetent  for      Part  I. 
tie  patron  to  reduce  the  presentation  to  the  macership,  upon  the    calpTBR  I. 
ground  of  non-implement  of  the  illegal  stipulation.     But,  notwith-  i  d.  533. 
sttiuimg  these  decisions,  it  was  not  held  to  be  settled  law,  that  a 
public  officer  might  not  assign  the  emoluments  of  his  office,  and  such 
assignments  did  actually  occur ;  while  the  Court  of  Session  was  also 
in  the  constant  practice,   in  processes  of  cessio  bonorum  at  the 
instance  of  public  officers,  to  require  the  allocation  of  a  portion  of 
their  emoluments  as  a  fund  for  the  payment  of  their  creditors     In 
tie  ease   of  ScaU,   25th  January  1817,   reported  under  date  llth'F.  C.  (foot- 
March  1818,  a  minister,  having  obtained  the  benefit  of  cessio,  was  ^^ 
oniained  to  assign  to  his  creditors  £75  &  year  of  his  stipend,  which 
amounted  in  all  to  ^150;  and  this  was  affirmed  on  appeal,  5th  1  Sh.  App.  363. 
March  1823.     Very  important  observations,  however,  fell  from  the 
Lord  Chancellor,  when  the  case  of  Paul  v.  Hilly   15th  November  1  !>•  27. 
]^8,  was  considered  upon  appeal  in  the  House  of  Lords.     In  that  2  Rob. App.  524. 
case,  in  apparent  inconsistency  with  the  case  of  Wilson,  it  had  been 
held  by  the  Court  of  Session,  that  the  emoluments  of  the  office  of  the 
Eeeper  of  a  register  of  sasines  were  carried  by  a  general  clause  in  a 
trust-deed  of  the  party  conveying  his  whole  effects  for  behoof  of 
creditors.      But  the  House   of  Lords  reversed  the  decision ;   and, 
&/(hough  this  was  done  upon  the  principle  that  such  a  general  clause 
could  not  be  held  to  include  the  future  fees  of  a  public  officer,  the 
Lord  Chancellor  made  very  pointed  remarks,  impugning  the  com- 
petency of  assigning  the  future  emoluments  of  the  office  in  question. 
He  pointed  out  that  such  an  assignment  would  be  illegal  and  void  in 
England  upon  principles  of  public  policy,  which  principles,  he  ob- 
^rved,  were  also,  upon  the  authority  of  Erskine,  to  be  found  in  the 
lav  of  Scotland ;  and  his  Lordship  expressed  a  hope  that  his  observa- 
tions would  secure  attention  to  the  point,  if  it  should  afterwards 
arise  for  decision.     In  this  state  of  the  law,  therefore,  a  Conveyancer 
o3uld  not,  without  incurring  the  hazard  of  personal  responsibility, 
^Tise  the  assignment  of  the  emoluments  of  a  public  office  as  a  com- 
petent security  which  the  law  would  sanction. 

In  consistency  with  the  principle  already  illustrated,  effect  has 
lieen  refused   to  an  agreement  between  two  public  officers,  whereby 
one  of  them  undertook  to  discharge  the  duties  of  both ;  Mason  v.  7  D.  I60. 
ViUon,  2Sth  November  184^.     In  the  case  of  Henderson  v.  Mackay,  11  s.  226. 
-tHh  December  1832,   the  Court  refused  action  upon   a  contract 
^wecn  a  law-agent  and  a  Messenger-at-arms,  whereby  the  messen-  MEasENOER-AT- 
V^  engaged  to  exercise  his  functions  for  a  salary  under  the  agent, 
^1k>w«s  to  receive  the  fees,  such  an  agreement  being  held  incon- 
^istenl  with  the  status  of  a  messcnger-at-arms  as  a  public  officer. 

(Hli«r  instajices  of  pactum  illicitum,  to  which  the  law  will  give  no 
coQoteiuuioe,  arc  cases  of  bribery ;  and  so  a  bond  for  an  annuity, 
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Pi.KT  L  given  as  a  consideration  for  securing  a  vote  for  a  Member  of  Parlia- 

ChaptbrI  ^^^^9  w^  held  void,  in  Olen  v.  Dundas,  16th  January  1822.    Nor 

A  Bbibb  s  ah  will  support  be  given  to  simoniacal  pactions,  by  which  the  office  of 

ILLEGAL  coH-  ^j^^  jj^jy  xuiuistry  is  given  in  consideration,  wholly  or  in  part,  of 

1  S.  234.  secular  stipulations.    The  Court,  therefore,  refused  to  sustain  an 

Simoniacal  action  upon  an  obligation  for  an  annuity  of  ^20,  granted  by  the 

OAL^'^^"'"^  presentee's  father  as  a  part  consideration  for  a  presentation  to  a 

M.  9580.  living ;  Maxwdl  v.  Earl  of  GaUowayy  19th  January  1776. 

licFossiBLB  If  1^  de^d  13  dependent  upon  a  condition  impossible  of  fulfilment, 

CONDITIONS. 

Erek.  Inst  iii.   it  is  null,  except  in  testaments  and  legacies,  and  even  in  deeds  inter 
3i  ^^'  viffOSy  when  the  granter  lies  under  a  natural  tie  to  execute  them.    In 

these  excepted  cases,  the  condition  will  be  held  pro  non  scripto,  and 
the  deed  will  receive  the  same  effect  as  if  it  had  been  granted  with- 
out the  insertion  of  such  a  stipulation. 
Effect  OF  Con-     There  is  oue  species  of  condition  which  has  been  viewed  with  con- 

DITIONS  IN  RE" 

trriuCTioN  OF     siderable  diversity  of  opinion  at  different  periods — stipulations,  viz., 

Makriaoe.  whereby  legacies  or  provisions  are  granted  upon  condition  that  the 
grantee  shall  not  many  a  particular  person,  or  shall  marry  only  with 
the  consent  of  persons  named  by  the  granter.    The  opinion  of  Lord 

i-  3|  7.  Stair  is,  that  when  parents  give  bonds  to  children  on  such  a  condi- 

tion, the  "  bonds  are  valid,  and  the  condition  is  void,  as  against  the 
'^  freedom  of  marriage,  which  the  natural  affection  of  parents  obliges 
"  them  not  to  violate.  But  if  such  a  condition  be  imposed  by  any 
"  other,  who  hath  no  natural  obligation,   the  condition  is  valid." 

ill.  3, 85.  Erskine,  again,  states  the  law  in  conformity  with  the  course  of  deci- 

sions at  the  period  when  he  wrote,  whereby  no  greater  force  was 
allowed  to  conditions  of  this  sort  than  to  the  Judge  appeared  proper; 
and  even  in  the  case  of  provisions,  made  (with  the  condition  referred 
to)  by  strangers  under  no  natural  obligation,  the  ancient  practice  of 
strict  adherence  to  such  condition  had  been  departed  from  in  Erskine's 
time,  and  the  effect  given  to  the  stipulation,  in  this  case,  also,  waa 
dependent  upon  the  Judge's  opinion  whether  or  not  consent  to  the  mar- 
riage was  withheld  upon  reasonable  grounds.  In  illustration  of  the 
opinions  now  citedr,^ference  may  be  made  to  the  following  cases  ; 

M.  2964.  Hume  V.  Her  Tenants,  16th  December  1 629.    Here  a  tack  was  declared 

null,  if  the  tenant's  danghter  should  marry  without  the  landlord's  con- 
sent ;  and,  although  he  lived  some  years  after  her  marriage  without 
expressing  disapproval  thereof,  the  tack  was  annulled  in  the  absence 
of  his  express  consent  This  case  affords,  no  doubt,  a  picture  of  reliik- 
tions  which  subsisted  under  feudal  usages,  but  which  have  now  entirely 
disappeared,  and  it  may  justly  be  doubted  whether  any  effect  would 
now  be  given  to  a  stipulation  of  this  kind  in  such  circumstancea     In 

M.  2965.  Gordon  v.  The  Laird  of  Leyes^  8th  January  1663,  a  bond  to  a  dau^K- 

tcr,  under  the  condition  that  she  should  marry  with  the  consent  of  s^ 
person  specified,  was  held  good  although  she  married  without  tlie 
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required  consent,  and  the   condition   treated  pi-o  non  scripto.    In      Paw  I. 
Ikntia  v.  Bvchanan,   7tli  July  1710,  tlie  parties  required  by  the    CnJipral 
&tlier  to  consent  expressly  dissented ;  but  tho  I^ords,  being  of  opinion  ^  2^2. 
that  the  dissent  was  groundless,  decerned  for  the  provision  in  ques* 
tion,  stating,  however,  that  if  she  had  married  a  turpis  persona,  or 
with  great  disparity,  they  would  have  taken  that  into  consideration. 

The  tendency  of  the  later  decisions,  however,  has  not  been  to  con- 
£nn  the  relaxation  of  such  conditions,  upon  which  Mr.  Erskine's 
doctrine  ia  founded,  but  rather  to  give  effect  to  tbem,  not  only  where 
stipulated  by  strangers  lying  under  no  obligations  to  makcThe  pro- 
Tision,  but  also,  except  in  very  special  circumstances,  in  the  case  of 
a  provision  Sowing  from  a  parent,  in  so  far  as  such  provision  exceeds 
the  amount  of  the  child's  legal  clainia     In  Douglas  v.  Douglas's  M.  2985. 
Trustees,  7th  February  1792,  a  declaration  contained  in  a  codicil  to 
a  settlement,  that  if  the  testator's  daughter  had  already  married  a 
colain  person,  she  should  not  derive  any  benefit  from  his  settlement, 
was  held  by  the  Court  of  Session  to  be  ineffectual,  although  the  mar- 
riage referred  to  had  taken  place ;  but  this  decision  was  reversed 
upon  appeal  by  the  House  of  Lords,  and  the  condition  thus  received 
legal  effect ;  and  in  the  case  of  ffay  v.  Wood,  27th  November  1 781 ,  M.  2993. 
a  condition  that,  in  case  a  daughter  should  marry  without  her  father's 
consent,  a  bond  of  provision  should  be  void,  received  full  effect     In 
a  recent  case,  the  right  of  the  disponee  of  an  estate  was  made  void 
in  the  event  of  her  marrying  without  tlie  approbation  of  the  dispo- 
ner's  trustees  first  had  and  obtained.     The  disponee  having  married 
Kitfaout  asking  for  the  consent  of  the  trustees,  their  approbation, 
^Tcn  after  the  marriage,  was  held  to  obviate  the  forfeiture  ;   Well- 13  D.  1211. 
votMfa  Trustees  v.  Boswell,  21st  June  1851.     In  Reid  v.  Coales,  £th  F.  c. 
Karcb    1813,   a  settlement  had  been  made  by  an  uncle  upon  his 
nephew,  with  the  condition  that  he  should  not  reside  with  bis  mother 
or  any  of  her  relations,  nor  eliould  she  reside  with  him.     The  legatee 
djceted  to  this  aa  a  ItBsio  pietatis,  absurd  in  itself,  and  contrary  to 
ible  for  him  to  obey  with- 
i.    But  the  Court  declined 
I  condition.     Here  the  ho- 
ler no  legal  obligation  to 
ision  has  been  made  by  a 
he  should  cease  to  reside 
;  character,  the  condition 
TTes,  and  was  held  pro  non 
The  provision  in  this  case  11  D.  I46G. 
,s  entitled  ex  lege;  but  tlie 
tty  and  counsel  of  a  blamc- 
d  upon  by  the  Court  as  an 
:  on  the  part  of  a  father. 
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Past  I.  The  next  class  of  obligations  under  this  head  are  those  which  im- 

Chafteb  I  P^^®  undue  restraints  upon  personal  liberty.  These  are  no  doubt  of 
Obijoations  improbable  occurrence  now ;  and  it  is  only  necessary  to  point  out  the 
IN  UNDUE  RB-  authoritics  for  holding  that  they  are  not  binding  in  law.  According 
mrtyITlleoal.  to  Erskine,  marriage,  and  the  liberty  of  the  subject,  are  favourites  of 
Inst.  i.  1. 66.     the  law.     In  the  case  of  Caprington  v.  Oeddew,  24th  March  1632,  a 

bond  by  a  party  engaging  to  serve  another  all  his  life,  was  found 

lawful  and  sustained ;  but  tliere  is  no  likelihood  that  such  a  doctrine 

M.  9453.  would  now  be  countenanced.    In  the  earlier  case  of  Wedderbum  v. 

Monorgufiy  6th  March  1612,  a  contract,  whereby  a  party  subjected 
M.  9454.  himself  to  perpetual  banishment,  was  not  sustained ;  and  in  Allan 

and  Mearns  v.  Skene,  December  1728,  fishermen  having  bound  them- 
selves for  fifty-seven  years  to  be  as  adscriptitii  or  viUani,  astricted 
continually  to  their  respective  boats,  so  that  none  of  them  during  • 
that  time  could  remove  from  Johnshaven,  or  even  from  one  boat  to 
another,  was  reduced  as  too  great  a  restraint  upon  natural  liberty. 
Colliers  and  We  may  refer  here  to  the  former  condition  of  Colliers  and  Salters, 
ALTERS.  ^j^^^  i^y  ^j^^  j^^  itself,  without  any  paction,  were  bound  by  merely 

entering  upon  work  in  a  colliery  or  salt  manufactory,  to  perpetual 
service  in  it.  By  the  Act  15  Geo.  III.,  cap.  28,  this  bondage  was  re- 
lazed  from  and  after  1st  July  1775 — an  object  which  was  more  effec- 
tually accomplished  by  the  subsequent  Statute  of  39  Geo.  IIL,  cap. 
56,  passed  in  the  year  1799  ;  and  such  workmen  have  now  the  same 
rights  and  freedom  with  respect  to  their  service  which  the  law  accords 
to  others. 

The  repugnance  of  the  law  to  restraints  upon  personal  liberty  idoea 
not  extend  to  such  restrictions  as  persons  may,  for  adequate  con- 
sideration, reasonably  impose  upon  themselves,  with  regard  to  tlie 
M.  9465.  practice  of  their  trades,  or  otherwise.     Tims  in  Staiker  v.  Carmichael, 

15th  January  1735,  a  stipulation  in  a  contract  between  two  booksellers, 
that,  if  at  the  end  of  three  years  either  of  them  should  refuse  to  renew 
the  contract,  he  should  be  debarred  from  bookselling  within  the  city 
of  Glasgow,  which  was  then  judged  too  narrow  for  two  booksellers  at 
a  time,  was  found  not  to  be  contrary  to  the  liberty  of  the  subject. 


Pkopessional        It  only  remains  to  notice  here  a  recent  change  in  the  law,  "whicli 
op*Truoteb9*  materially  affects  the  position  and  duties  of  Law-agents,  when  com- 
AND  Judicial    pared  with  an  extensive  and  unhesitating  previous  practice.     I  refer 
AC7TOR8.  ^^  ^Y^^  competency  of  one  of  a  body  of  trustees  to  act  in  the  capacity 

of  factor  or  agent  for  the  trust.  No  doubt  with  regard  to  the  legality 
of  this  practice  existed  until  within  a  very  recent  period.  It  liad 
become  a  matter  of  familiar  occurrence,  that  a  party,  liaving  confi- 
dence in  his  Law-agent,  confidence  in  his  skill  and  in  his  discretion 
and  prudence,  selected  him  as  one  of  his  trustees,  and  that,  not  for 
the  purpose  of  excluding  him  from  the  office  of  factor  or  agent,  but 
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m  the  contrary  in  the  view  of  thus  securing  more  cffcctuallf  the  Part  I. 
benefit  of  hia  agent's  services  in  conducting  his  affairs.  This  usage  cdjiiter  t. 
Tis,  no  doubt,  inconsistent  with  the  views  upon  which  an  opposite 
pnctice  had  long  subsisted  in  England.  The  English  practice  is 
founded  upon  the  principle  of  securing  to  the  trust  the  benefit  of  the 
trustee's  superintendence  and  control  over  the  factor  or  law-agent, 
vhere  the  assistance  of  such  a  person  iB  requisite,  all  the  benefit  of 
i  vigilant  superintendence  on  the  part  of  trustees  being  considered 
(0  be  lost,  when  these  offices  are  held  by  tlie  trustees  themselves. 
rpou  this  ground  it  has  long  been  settled  in  England,  that  the 
office  of  trustee  is  inconsistent  with  that  of  factor,  or  cashier,  or  law- 
^nt  In  the  case  of  Montffomerie  v.  Wavckope,  4th  June  1822,  it  i  S.  453. 
«u  expressly  pleaded,  that  no  trustee  is  entitled  to  make  profit  of 
the  management  of  the  trust ;  and  the  opinion  of  the  Court  was, 
thst  it  is  consistent  with  the  law  and  practice  of  Scotland,  for  tutors, 
rarstors,  and  trustees,  to  nominate  one  of  their  number,  especially 
one  who  has  been  the  family-agent  of  their  constituent,  to  act  as 
(heir  agent  and  cashier,  and  that  he  is  entitled  to  the  usual  remun- 
eration. Tliis  case,  however,  came  under  the  Jiotice  of  the  House  of 
lards  in  the  appeal.  Some  and  Milne  v.  Pringle  and  Hunter,  22d  2  Rob.  App. 
June  1841 ;  and  the  Lord  Chancellor,  after  referring  to  the  case  of  ^^' 
Montgomerie,  in  which,  although  the  Judges  expressed  their  opinion, 
jct  no  decision  had  been  pronounced  upon  this  point,  and  after 
lUtiQg  the  practice  in  England,  said, — "  I  should  be  sorry  to  give 
'  any  sanction  to  a  contrary  practice  in  Scotland.  There  can  be  no 
"  reason  for  any  difference  in  the  rule  upon  this  subject  in  the  two 
''  conntnesL  The  benefit  of  the  rule,  as  acted  upon  in  England,  is 
"  not  disputed ;  and,  as  there  is  no  decision  to  the  contrary,  there 
"  cannot  be  any  reason  for  sanctioning  a  contrary  rule  in  Scotland." 
■'Nibsequently,  in  Seton  v.  Dawaon;  18tb  December  1841,  tho  Ijord4D.  3io. 
Juitice-Clerk  (Hope)  stated,  that  he  would  never  be  prepared  "  to 
"  UDction  the  leiralitv  of  navment  of  a  salary  or  profit  to  one  of 

uUen  v.  BaiUie,  £c.,  {Ctyne's  Tnis-  8  D.  5ii. 
gh  there  was  no  express  decision 
reneral  (Gotle)  intimated,  that  ho 
expressed  in  the  House  of  I^ords. 
opinion  to  be  so  forcible,  that  no 
decide  inconsistently  with  it,  and 
Y  all  men  of  business ;  and  Lord 
ordance  with  the  Lord  Chancel- 
legality  of  such  an  appointment 
I  Court  again,  the  authoritatively 
rENHAU  will  be  deliberately  and 
]  held,  therefore,  as  a  rule  virtually 
ction  the  appointment  of  a  trustee 
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Part  I.      as  factor  or  cashier^  to  the  effect  of  finding  him  entitled  to  rerounera- 

Chapter  I.     tion.» 

16  D.  721.  *  In  tho  case  of  Ommarmey  t.  Smith,  3d  March  1854,  the  defender  was  sole  accepting 

executor  under  the  will  of  Mr.  Cranstoun ;  and  the  testator,  on  the  statement  that  the 
defender  was  a  professional  gentleman,  "  and  must  devote  much  of  his  time  to  my  affairs 
"  after  my  death,  as  he  will  be  the  acting  executor,"  requested  his  acceptance  of  £100,  as  a 
mark  of  gratitude,  though  not  an  adequate  recompence  for  the  zeal  erinced  bj  him  in  regard 
to  the  testator's  affairs.  The  defender  accepted  the  office  of  executor,  and  at  the  same  time 
conducted  all  the  professional  business  of  the  trust.  In  his  accounts  he  both  charged  com- 
mission, and  also  stated  the  usual  charges  of  an  agent  for  trouble  and  business  in  the 
executry  affairs.  To  these  charges  the  residuary  legatees  objected ;  and  the  Lord  Ordinary 
14  D.  661.  — upon  the  principle  of  the  cases  of  Borrie,  &c.,  {Fitday't  Tnuteet)  y.  M'Omie^  6th  March 

12  D.  1010.        1852,  and  Bon  Accord  Marine  Assurance  Company  y.  Souter*s  JSru8tee»^  13th  June  1850— 
found  that  the  defender,  in  stating  his  accounts,  was  not  entitled  to  claim  commission,  or 
other  law  charges,  so  as  to  make  profit  from  his  intromissions  with  the  executry  funds,  or 
from  his  management  of  the  estate,  or  business  connected  therewith.      But  the  Court 
altered  this  judgment,  upon  the  ground  that  the  defender  had  acted  as  agent  for  the  trust, 
in  the  knowledge  and  with  the  consent  of  the  pursuers,  the  residuary  legatees,  and  that  it 
was  their  understanding  that  he  was  to  receive  professional  remuneration.     The  Court, 
therefore,  found  him  entitled  to  make  all  the  usual  and  proper  charges.     Lord  Rutuerfubd 
remarked : — "  If  a  trustee  take  employment  upon  his  own  responsibility,  or  on  that  of  his 
"  colleagues,  it  may  be  right  to  say  he  is  not  to  make  a  profit  by  the  management  of  the 
"  trust-estate.     But  if  a  party,  named  a  trustee  on  account  of  a  knowledge  (it  may  be)  of 
"  the  trust,  is  requested  to  continue  as  agent  in  the  management,  he  being  a  professional 
''  man,  can  it  be  doubted  that  in  his  accounts  against  the  residuary  legatees,  that  is  as  good 
"  a  charge  as  against  any  other  employer?"    The  Lord  pREsmKifT  oliserved : — "We  must 
'^  look  not  only  to  the  general  law,  but  to  the  particular  circumstances  of  the  trust ;  and  if 
"  the  truster  himself  has  said  that  the  agent,  appointed  by  him  trustee,  shall  also  act  as 
''  agent  for  the  trust,  or  if  the  beneficiaries  say  so,  that  would  be  the  law  of  the  trust.     If 
"  the  residuary  legatee  says  so,  that  also  would  be  a  case  in  which  objection  would  be 
"  removed.  ....  Therefore,  in  such  a  case,  he  is  not  entitled  to  take  the  services  of  the 
"  party  as  agent  without  giving  him  the  usual  professional  remuneration.     He  was  bound 
"  to  state  the  objection  at  the  beginning,  if  he  was  to  state  it  at  alL"    The  case  of  the  Son 
Accord  Assurance  Company  was  to  the  following  effect : — By  the  tmstdeed  of  Mr.  Boater, 
his  trustees  were  declared  to  be  liable  each  for  his  own  actual  intromissions,  and  it  was 
provided  that  they  should  not  be  further  liable  for  any  agent  to  be  appointed  by  them,  than 
that  he  was  reputed  responsible  at  the  time  of  his  appointment.     There  was  no  power  to 
appoint  any  one  of  their  own  number  to  be  factor  or  agent.     Messrs.  Adam  and  Anderson, 
however,  who  were  themselves  trustees,  managed  the  trust  affairs  as  factors  and  law-agents, 
and  charged  a  commission  on  their  whole  intromissions  at  the  rate  of  5  per  cent.      An 
objection  to  this  charge,  made  by  a  creditor  of  the  truster,  on  the  ground  that  no  trustee  is 
entitled  to  make  a  profit  by  any  act  done  in  connexion  with  the  trust,  was  sustained.     A 

17  D.  1146.       similar  decision  was  pronounced  in  the  recent  case  of  Feggan  v.  Tltomson,  20th  July  1855. 

In  the  case  of  Findlay's  Tnutees^ — A  writer,  who  had  by  the  tmst^sposition  of  a  client 
been  named  not  only  a  trustee,  but  factor  for  the  trust  with  a  suitable  remuneration^  was 
employed  by  his  co-trustees  to  act  as  agent  for  the  tnist  in  certain  judicial  proceeding^      It 
was  held,  that  the  trustees  were  entitled  to  take  credit  in  their  accounts  for  payment  to  tbe 
factor  both  of  a  commission  or  factor-fee,  and  also  of  the  expenses  incurred  by  him  in  con- 
ducting the  judicial  proceedings ;  a  distinction  having  apparently  been  recog^nised,  on  the 
authority  of  English  cases,  to  the  effect  that,  where  trustees,  being  more  than  one  in  number, 
employ  a  co-trustee  to  cori<d}XfiX  judicial  proceedings^  in  which  some  law-ctgent  mutt  neeesmarily 
he  employed,  they  are  not,  in  accounting  with  the  beneficiaries,  to  be  held  personally  liable  for 
the  remuneration  of  the  agent.    In  the  same  case,  it  was  held  by  the  Lord  Ordinary,  an^  ac- 
quiesced in,  that  the  factor  was  not  entitled  to  make  charges,  as  law-agent,  for  profit,  in  respect 
of  his  trouble  in  the  extrajudicial  management  of  the  trust  affairs ;  but  that  he  was  entitled 
19  D.  1.  to  charge  his  outlay,  including  clerks'  fees.    In  the  case  of  Lord  Gray  and  Otherm'^  jf^i- 
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This  change  in  tlie  law  and  practice  is  in  accordance  witli  the      Part  t. 
jeneml  principle,  -whereby  persons  in  a  fiduciary  position  are  pre-    Chaftbh  I. 
eluded  from  making  any  charge  in  the  way  of  profit.     There  is  an 
exception  from  that  rule  in  the  case  of  a  tutor  ad  litem,  that  officer, 
nnlilie  other  curatora,  being  entitled  to  professional  remuneration ; 
Piriev.  Collie,  4lh  March  1851.  I3D.  841. 

There   is  also  profit  incident  to  the  office  of  factors  judicially 
tppoiDted ;  but  these  being  paid  their  commission,  are  not  entitled 
to  proressional  charges  besides ;  ex  parte  Rennie,  26th  April  1849.  6  Bell's  App. 
Judgment  applied  ;  Morrison  v.  Rennte,  23d  November  1849.*  u  d_  ig3_ 

ffe  may  here  refer  to  tho  objections  which  have  been  stated  to  Dbed»  txmt 
deeds,  on  the  ground  of  their  having  been  executed  on  the  Sabbath-  corEn  on  s*»- 
day.    A  distinction  is  made  in  the  law  of  Scotland  upon  this  subject, 
between  judicial  acts,  includhig  not  only  the  acta  of  courts  of  justice 
but  executions  of  diligence  by  messengers,  (with  the  exception  of 
"urants  against  persons  in  meditations  fttgce,  which  are  allowed  ex 
Mcatifole,)  and  the  acts  of  private  parties ;  judicial  acta  being  null, 
bnt  the  voluntaiy  acts  of  private  parties  held  binding ;  the  former 
being  prohibited  partly  by  statute  and  partly  by  the  extension  of 
tbe  same  rule  to  other  public  acts,  while  the  deeds  of  individuals 
are  left  upon  their  private  responsibility  as  regards  tho  observance 
[if  tbe  Sabbath ;  for  the  Law  permits  that  to  he  done  privately 
vhich,  in  public  matters,  it  acknowledges  to  bo  wrong,  and  prevents; 
^efi  non  debet,  sed  factum  valet    So  in  Duncan  v.  Bruce,  March  1  tiS-l-,  M.  15,003. 
it  vas  held  not  a  relevant  objection  to  a  bond,  that  it  had  been  sub- 
•cribed  on  Sunday;  and  in  Elliot  v.  Faulke,  20th  January  1844,  it6D.4U. 
^m  held  no  objection  to  a  bill  that  it  was  dated  on  a  Sunday.    A 
veil-known  case  on  this  subject  is  that  of  PkiUipg  v.  Innes,  19th  i3  Sh.  773. 
Hay  1835,  decided  upon  appeal,  20tli  February  1837,  in  which  azsb.&M'l^jn, 
barber's  apprentice,  although  bound  "  not  to  absent  himself  from  his  *PP'  *^- 
"  m>.(i>r'<>  Liicinoaa  ii/>iiiifi7  nr  noal-.dav  late  hours  or  oarly,  without 
Id  not  bound  to  attend  his 
ler  to  shave  his  customers, 
.  not  of  necessity  or  mercy, 
arkable  alternation  of  judg- 
rhom  it  commenced,  having 

iraa  held  bj  >  mi^ritj  of  the  nhote 
liness  in  referenco  to  the  tnut-eitste 
k  partner  to  do  bo  ;  and,  accordingly, 
ntailed  estate,  vat  obtained  bj  tnu- 
iidncl«d  the  proceedings,  the  acconnt 
illowed,  except  lo  the  extent  oT  coat* 

nl  factor,  the  Court  refused  to  Biutniti 
charge  against  the  estate  in  addition 
M.    The  Court,  in  this  cnac,  olloKcd  17  D.  !G3. 
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Part  I.  decided  against  the  apprentice,  wliile  Lord  Jbffbet,  as  Oi'diiiary  in 
Ghapteb  I.  ^l^G  Court  of  Session,  altered  their  judgment,  to  which,  however,  the 
Inner  House  returned ;  but  the  Court  of  Appeal,  in  accordance  with 
the  unanimous  opinions  of  the  Lord  Chancellor  Cottenham,  Lord 
Wtnfori),  and  Lord  Brougham,  decided  the  case  finally  in  favour  of 
the  apprentice's  exemption  from  work  on  Sunday.  This  decision  is 
founded  entirely  upon  the  Statutes  1579,  cap.  70,  against  labouring 
on  Sabbath-days,  and  1690,  cap.  5,  ratifying  the  Confession  of  Faith, 
of  which  the  21st  Chapter  relates,  in  its  7th  and  8th  sections,  to  the 
sanctification  of  the  Sabbath. 

The  mind  cannot  be  turned  to  this  subject  without  adverting  for  a 
moment  to  professional  habits,  in  relation  to  the  observance  of  the 
Lord's  Day.  This  is  not  the  place  for  treating  of  that  subject  on  its 
own  peculiar  and  sacred  grounds,  but  it  cannot  be  wrong  to  refer 
liere  to  the  experience  of  Sir  Matthew  Hale,  who  traced  an  unfailing 
correspondence  between  a  well-spent  Sabbath  and  a  successful  week's 
business — ^a  testimony  which  cannot  but  be  corroborated  by  those 
who  train  themselves  to  abstinence  from  secular  pursuits  and  secu- 
larity  of  mind  upon  the  Sabbath,  and  a  faithful  performance  of  the 
duties  of  that  day,  and  who  find  thus  not  only  an  unspeakable  imme- 
diate benefit,  but  are  providing, — by  this  grateful  rest  and  reinvigo- 
ration,  and  the  formation  of  habits  of  self-control,  and  other  qualities 
which  may  not  here  be  enlarged  upon, — the  best  security  for  the 
successful  discharge  of  their  professional  duties,  and  the  promotion  of 
their  secular  interests. 

We  have  now  considered  those  objections  of  a  preliminary  nature 
which  prevent  deeds  from  "being  effectually  granted,  first,  on  the 
ground  of  incapacity  in  the  grantor  or  receiver,  and  secondly,  on  the 
ground  that  the  matter  of  the  deed  is  such  as  the  Law  does  not 
permit  to  form  the  subject  of  contract.  There  is  a  third  class  of 
objections  to  deeds,  which,  as  they  are  fundamental  in  their  nature 
and  effects,  it  will  be  convenient  to  consider  in  this  place.    These 


3.  Objections  to  Deeds  founded  upon  the  want  of  proper  consent,  in 
consequence  of  error,  fraud,  and  force  or  fear.  It  will  assist  us  to 
see  the  precise  nature  and  force  of  the  objections  now  referred  to,  if 
we  remark  that,  at  an  early  period  in  the  histozy  of  Jurisprudence, 
all  deeds  went  by  the  general  name  of  Voluntates,  t.e.,  simply  tlio 

those  items  in  the  basiness^iccount,  which  consisted  of  actual  tnUlay ;  "  hut  the  profeaeaon 
"  should  understand  that  we  are  not  prepared  to  say  that  we  shall  ever  again  go  even  tlutt 
19  D.  1.  "  length."    In  the  case  of  Lord  Gray  and  Othen,  12th  November  1856,  it  was  also  beld, 

that  a  judicial  factor  is  not  entitled  to  derive  profit  indirectly  from  his  office,  oyer  and  &bove 
his  commission,  by  employing  the  firm,  of  which  he  is  a  partner,  to  perform  the  necessary 
law-business  connected  with  the  factory.  Opinions  to  the  same  effect  w6re  expressed,  in 
regard  to  the  case  of  a  Curator  bonis. 
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parties'  will  or  pleasure  with  respect  to  the  matter  of  the  deed.  This  Part  I. 
is  a  circumstance  strongly  illustrative  of  the  free  consent  requisite  to  chapter  i. 
the  validity  of  deeds.  The  principle  of  this  title,  viz.,  that  every  con- 
tract and  deed  shall  be  the  fruit  of  a  free  act  of  the  grantei^s  will,  is 
retained  by  us,  although  the  name  is  now  limited  to  being  synony- 
mous with  ''  testament/'  From  this  doctrine,  that  a  man's  contracts 
most  be  the  fruit  of  his  own  free  will,  it  follows  as  a  corollary,  that 
the  law  will  not  give  effect  to  such  deeds  as  are  granted  under  error 
with  respect  to  the  essence  of  the  matters  to  which  they  relate  or 
which  are  procured  from  the  grantor  by  fraud  practised  upon  him,  or 
are  extorted  from  him  by  force  or  fear;  for,  where  there  is  error  in  essen- 
tials, the  deed  is  expressive  of  the  grantor's  will  in  reference  to  his 
own  erroneous  conception,  and  not  with  relation  to  the  real  matter 
in  hand ;  where  fraud  is  practised,  the  will  to  grant  the  deed  is 
founded  upon  the  error  which  the  fraud  engenders ;  and,  when  force 
is  used,  the  deed  has  its  immediate  cause  in  the  will,  not  of  the 
granter,  but  of  the  coercing  party.  It  is  unnecessary  to  enlarge 
upon  a  doctrine  which  commends  itself  to  the  understanding  upon 
principles  so  just  and  obvious,  and  which,  accordingly,  must  find  a 
place  in  the  jurisprudence  of  every  enlightened  country.  In  the 
formularies  of  Marculfus,  compiled  in  the  eighth  century,  we  find  the 
absence  of  force  and  of  error  generally  set  forth  in  the  preamble  of 
deeds,  thus : — *'  Constat  me,  nuUiua  coactum  imperio,  neque  imaginario  Barbaroram 
''jure,  sed  propria  voluntatis  arbUrio,  vobis  vendidisse"  &c.  ^^g®"*"-^^- 
declaration  to  the  same  purpose  is  contained  in  a  writ  dated  1533, 
cited  by  Mr.  Boss : — "  Ego  non  vi  aut  meta  ductus,  nee  errore  lapsus,  Vol.  ii.  p.  246. 
"  Mu  dolo  circumventus,  sed  med  merd  purd  et  spontaned  voluntate," 
Sec  We  shall  refer  to  a  limited  number  of  decisions  by  way  of  il- 
lustration. 

And  first,  with  regard  to  error, — A  mistake  merely  with  regard  to  Debmorahted 
accidental  qualities  will  not  suffice  to  set  aside  a  contract ;  it  must  ^^^^nt^bL. 
be  an  error  in  the  very  essence  of  the  contract,  regarding  either  the 
person  contracted  with  or  the  subject-matter.  The  distinction  between 
what  is  essential,  and  what  is  accidental  or  circumstantial,  is  well 
illustiated  by  the  example  in  Stair : — *^  As  if  one  married  Sempronia,  i.  9, 9. 
"  supposing  she  were  Maevia,  the  marriage  hath  no  farther  progress 
"  (but  by  subsequent  consent),  and  it  is  void.    But  if  he  married 
"  Sempronia,  supposing  her  to  be  a  virgin,  rich,  or  well-natured,  which 
'*  were  the  inductives  to  his  consent,  though  he  be  mistaken  therein, 
"  seeing  it  is  not  in  the  substantials,  the  contract  is  valid."    An  ex- 
ample of  essential  error  with  regard  to  the  person  contracted  with 
occurs  in  the  case  of  Love  v.  Kempt' s  Creditors,  24ii\i  June  1786,  where  M.  4948. 
a  uuin  had  furnished  goods  to  a  son,  upon  a  guarantee  believed  to  be 
authorised  by  his  father.    This,  however,  not  being  the  case,  the 
coutmet  was  annulled,  and  the  goods  restored.    And,  for  an  instance 
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of  error  in  the  subject-matter  of  the  contract,  we  may  refer  to  the 
case  of  flepittm  &  SommerviUe  v.  Campbell,  4th  July  1781,  where  a 
party  had  bought  lands  according  to  a  rental,  which  applied  only  to 
two  acres  and  a  half ;  but,  after  the  sale,  it  was  discovered  that,  al- 
though the  upset  price  had  been  fixed  with  relation  to  the  rental  of 
that  limited  extent,  the  subjects,  as  described,  really  amounted  to 
seven  acres.    The  purchaser  contended  that  he  was  entitled  to  the 
whole  seven  acres,  these  having  been  specially  enumerated ;  but  the 
Court  found  that  the  sale  was  effectual  only  to  the  extent  of  two  and 
a  half  acres  ;  but  that  it  was  optional  to  the  purchaser  either  to  hold 
his  purchase,  or  to  reject  the  same  as  he  should  think  fit     In  the 
case  of  Hepburn  there  were  clear  data  for  ascertaining  what  was  in 
contemplation  of  both  parties,  and  so  for  establishing  the  error.    But 
where  the  sale  is  of  things,  so  described  as  undoubtedly  to  include 
all  falling  within  the  description,  the  seller  will  not  be  heard  after- 
wards to  plead  ignorance  with  respect  to  any  of  the  things  so  com- 
prehended.   So,  in  a  general  sale  of  all  the  articles  per  aversionem 
on  certain  premises,  that  had  been  used  as  a  white-lead  and  colour 
manufactory,  the  advertisement  of  the  sale  referring  to  paints,  var- 
nishes, &c.,  it  was  held  to  be  no  ground  of  reduction,  that  certain 
vats,  admittedly  included  in  the  sale,  were  afterwards  found  to  con- 
tain a  valuable  quantity  of  white-lead,  the  existence  of  which  was 
unknown  to  either  party ;  Dawson  v.  JfmV,  6th  March  1851.    In  the 
report  there  is  a  reference  to  the  case,  put  by  Pothier,  of  a  golden 
tripod  found  in  the  net,  when  the  cast  has  been  purchased,  and  which 
would  not  be  hold  to  go  to  the  purchaser.    Such  a  capture  could  not 
be  held  to  be  in  the  contemplation  of  the  parties ;  and  Lord  Ftjllbbtok 
remarks,  that  the  case  of  thejactus  retia  would  be  differently  decided, 
where  the  quantity  of  fish  was  unexpected,  or  the  quality  unusual, 
the  produce  being  still  ejuadem  generis,    Beference  may  also  be  made 
to  the  case  of  Black  v.  CuUeny  1st  April  1853,  which  is  a  remarkable 
example  of  effect  denied  to  a  deed,  on  the  ground  of  error  and  con- 
cealment.— A  party  had  authorized  his  broker  to  buy  shares  for  him 
up  to  a  certain  date,  which  the  broker  on  15th  October  announced 
that  he  had  done.     A  transfer  of  shares,  signed  by  the  seller  on  6th 
November,  was  afterwards  signed  by  the  purchaser,  the  price  paid, 
and  the  transfer  retained  twelve  months  by  the  purchaser.    It  after- 
wards turned  out  that  the  shares  transferred  were  not  those  the  pur- 
chase of  which  had  been  advised  on  1 5th  October,  but  others  bought 
on  6th  November ;  while,  on  3d  November,  a  call  had  been  made  on 
all  the  shares  of  the  company,  which  fact  had  not  been  communicated 
to  the  purchaser  when  he  took  the  transfer,  nor  was  he  made  ai^are 
that  the  transfer  did  not  apply  to  the  shares  first  purchased.     The 
purchaser  having  refused  to  register  himself  as  proprietor  of  the  shares 
contained  in  the  transfer,  it  was  held  that  the  seller  could  not  compel 
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him  to  do  so,  though  the  seller  was  not  cognizant  of  the  bi'oker'a       I'^ht  l- 
misconduct  in  substituting  the  one  set  of  shares  for  the  other ;  and    cuai^  I. 
dut  the  acceptance  and  signing  of  the  transfer,  and  payment  of  the 
price,  did  not  infer  acquiescence  by  the  purchaser  in  the  second  pur- 
diase,  in  respect  he  was  not  acquainted  with  the  fact  of  the  call,  or 
of  the  shares  being  different  from  those  first  ordered  and  bought 

In  coses  of  fraud,  viti  dolrts  dedit  causam  contradai,  the  party  has  Fkaud  dmu 
not  in  reality  contracted,  but  has  been  deceived,  and  the  fraud  may  ^^  ""^ 
be  stated  by  him  either  by  way  of  exception,  when  sued  for  imple- 
ment, or  he  may  institute  an  action  to  have  the  contract  set  aside.     It 
need  hardly  be  stated,  that  the  fraud  must  be  unknown  to  the  party  on 
whom  it  is  practised,  since,  in  the  words  of  Lord  Stair,  "He  who  know-  i  9,  y 
"  eth  the  snare  cannot  be  said  to  be  ensnared,  but  to  ensnare  himself." 
The  deceit  used  must  also~be  an  efficient  cause  of  the  obligation,  which 
win  be  sustained  notwithstanding  the  practice  of  deceit,  if  it  shall 
proceed  independently  thereof  from  the  granter's  own  mind  and  will. 
These  points — that  the  fraud  must  be  inherent,  dans  causam  con- 
tracbii,  and  that  the  objection  is  irrelevant  if  the  party  discovers  the 
fraud  before  executing  the  deed — are  both  exemplified  in  Irvine  or  7  Betl'ii  App 
Douglas  v.  JrirApafnci,  2d  August  1850.     This  case  shows  also,  that  ^^''^ 
the  objection  of  fraud  ia  not  excluded  by  lapse  of  time.     "  A  Court 
"  of  Equity,"  it  was  said,  "  will  overleap  the  barrier  of  time,  to  get  at 
"  the  fraudulent  parties  and  their  deeds,  and  to  undo  these  deeds, 
"  and  to  prevent  any  one,  whether  accomplice  or  innocent,  from  pro- 
"  filing  by  the  fruits  of  fraud."     In   Walker  v.   Young,  24tli  De-  4  Br.  Snpp. 
cember   1695,  a  father  absconded,  having  reported  himself  to  be^***' 
dead,  and  his  son  acted  as  his  successor  for  several  years,  and  ob- 
tained loans,  after  which  the  father  reappeared,  and  competed  with 
the  son'a  creditors  for  the  goods  affected  by  their  diligence.     The 
'     '  1   1  .1  ■  <■  . ..  .1    ^j^^  preferred  the  son's  creditors. 

istantial  fraud  is  presented  in  the 
Ih  December  1666.  Therq  a  party  M.  49<w. 
noney  to  his  brother,  who  assigned 
nssignee  having  given  a  charge  to 
mded  and  produced  a  dischai^  by 
learing  the  same  date  and  witnesses 
the  suspender  to  show  some  reason- 
it  the  time  he  granted  the  bond.* 

iFebrnatj  1846,    There  apartyliad  purcliMed  8  D.  52y 

me  of  deliTeiy  he  induced  the  seller  to  give  liira 

he  was  banknipt,  end  had  already  talieD  ulepa 

lemarda  awarded.    It  was  held,  id  a  qneMion 

cboMr'a  aeqneatrated  estate,  that  (ho  deliiciy 

rf  the  parchaser,  au  Tested  the  property  in  him 

of.    This  csM  vait  fauoded  on  as  a  precedeot, 

t  1854.     Bot  Ihfre,  in  a  queetion  with  gew.n\  '<J  D-  372. 
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The  Statute  1696,  cap.  5,  is  directed  against  preferences  granted 
by  parties  on  the  eve  of  bankruptcy  in  favour  of  particular  cre- 
ditors. These  are  justly  accounted  frauds,  inasmuch  as  a  party 
labouring  in  his  circumstances  cannot  give  any  portion  of  his  pro- 
perty to  one  creditor  without  injuring  the  rest  by  diminishing  the 
means  of  their  payment.  This  enactment,  accordingly,  declares  to 
be  null  all  dispositions,  assignations,  and  other  deeds  granted  by  the 
bankrupt  directly  or  indirectly  within  sixty  days  of  bankruptcy, 
either  for  the  satisfaction  or  further  security  of  any  creditor  in  pre- 
ference to  the  other  creditors.*  For  an  instance  of  a  preference  granted 
indirectly  being  reduced,  see  Barbour  v.  Johnstone,  30th  Hay  1823.-|- 
But  this  statute  does  not  strike  at  deeds  which,  though  granted 
within  sixty  days  of  bankruptcy,  yet  are  in  specific  implement  of 
obligations  previously  granted  at  a  greater  distance  of  time ;  Gran- 
stoun  V.  Bontine,  2d  February  1830;  affirmed  on  appeal,  6th  July 
1832.  But,  in  order  to  give  the  deed  this  protection,  it  must  be  made 
in  implement  of  an  engagement  instantly  to  grant  a  security  as  the 
consideration  of  an  advance.  When,  therefore,  the  obligation  was  to 
assign  at  any  time  when  required,  an  assignation  made  within  six 
days  of  bankruptcy  was  found  reducible  under  the  statute ;  Mon- 
crieffy.  Hay,  16th  December  1851.$ 

The  obtaining  of  deeds  by  force,  which  Lord  Stair  calls  extortion, 
is  well  described  by  him  as  *'  the  act  of  force  or  other  mean  of  fear, 
''  whereby  a  person  is  compelled  to  do  that  which  of  his  proper  incli- 
''  nation  he  would  not  have  done."  It  is  more  easily  sustained  in 
the  case  of  parties  subject  to  natural  facility  or  weakness,  and  espe- 
cially in  the  case  of  wives ;  and  more  readily  where  the  deeds  chal- 

creditors,  the  seller  was  held  not  entitled  to  claim  restitution  of  the  goods  delivered,  and  re* 
duction  of  the  sale  on  the  gronnd  of  fraud,  in  respect  his  conduct,  in  dealing  with  the 
purchaser  subsequently  to  the  sale  and  delivery,  was  such  as  to  deprive  him  of  the  remedy, 
which  might  otherwise  have  been  competent. 

In  reductions  upon  the  ground  of  fraud,  the  pursuer,  in  order  to  make  his  action  releTSAt, 
must  speci&cally  set  forth  circumstances  from  which  fraud  may  be  inferred.  He  must  *'  aver 
'*  such  a  state  of  facts  as  shall,  if  the  jury  find  it  proved,  amount  to  fraud  in  the  view  of 
"  the  Court.*'  It  is  otherwise  in  cases  where  malice  and  want  of  probable  cause  are  averred, 
and  are  necessary  to  the  relevancy  of  an  action,  the  avennent  of  the  details  from  wbich 
these  are  to  be  deduced  not  being  required.  They  are  for  the  Jury,  not  for  the  Court ;  GhnUh 
V.  WatVi  Trustees,  2(Hh  January  1854. 

*  By  the  Act  19  and  20  Vict.  cap.  79,  2  6,  it  is  enacted,  that  the  date  of  a  deed  under  that 
Act,  and  also  under  the  Act  1696,  cap.  5,  shall  be  the  date  of  recording  the  sasine,  wlier« 
sasine  is  requisite ;  and,  in  other  cases,  of  registration  of  the  deed,  or  of  delivery,  or  of  ixiti> 
mation,  or  of  such  other  proceeding  as  shall  in  the  particular  case  be  requisite  for  rendering 
such  deed  completely  effectual. 

t  The  opinions  of  the  Judges  in  this  case  are  given  in  a  note  to  7  Shaw,  p.  762. 

X  The  doctrine— that  specific  performance  of  an  obligation  is  not  viewed  as  a  volontary 
deed  granted  to  a  creditor  for  his  satisfection,  and  so  reducible  under  the  statute ;  and,  in 
particular,  that  delivery  by  a  seller  to  a  buyer  of  what  has  been  sold  by  the  former  to  the 
latter  beyond  the  sixty  days  is  not  such  a  reducible  deed— is  illustrated  in  Tayhr  v. 
8th  March  1855<— a  case  in  which  the  whole  Judges  were  consulted. 
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lenged  are  either  giatuitoas,  or  g^nted  for  an  inadequate  conaidera-      yixt  I. 
tioiL     This  objection  enters  so  deeply  into  the  constitution  of  the    cmimML 
contract  as  to  produce  a  lobes  realis,  or  inherent  vitiation,  so  as  to 
affect  the  ground  of  debt  even  after  it  passes  into  the  hands  of  a  third 
P^7  f   Wighiman  y.  Oraham,  6th  December  1787.    There  a  bill,  M.  lOti. 
granted  under  the  terror  of  imprisonment,  was  found  of  no  validitj 
even  in  the  hands  of  an  onerous  indorsecL    In  Stuarts  y.  Whiiefoord,  K.  16489. 
10th  Januaiy  1677,  a  disposition  of  lands  was  reduced,  having  been 
granted  in  favour  of  a  party  who  had  apprehended  the  granter  with- 
out a  wamint,  kept  him  two  days  prisoner  in  his  own  house,  then 
had  him  apprehended  upon  a  caption  following  on  a  decree  granted 
by  himself,  and  carried  him  from  place  to  place  in  the  night,  without 
the  knowledge  of  his  friends,  for  many  days,  until  he  extorted  the 
disposition  finom  him.      In  Cassie  v.  Fleming,  27th  June  1632,  it  H.  ion9. 
was  found  relevant  to  reduce  a  wadset  granted  by  a  married  woman, 
that  she  was  compelled  to  consent  to  it,  being  beaten  by  her  hus- 
band to  the  effusion  of  blood,  and  menaced  by  him,  and  otherwise 
abused,  and  expelled  out  of  his  house.    So  likewise  in  Tait  v.  Wilson,  9  8. 680. 
ich  June  1831,  a  discharge  by  a  married  woman  was  reduced,  on 
the  gnmnd  that  it  had  been  extorted  from  her  by  imprisonment  for 
thntydaya 

Another  example  of  deeds,  inoperative  on  account  of  the  fear  pre- 
somed  in  kw  necessarily  to  exist  in  the  circumstances  of  their  execu- 
tioo,  is  presented  in  the  case  of  consent  given  by  the  heir-at-law  to 
diyiMti<pns  granted  to  his  own  prejudice  on  deathbed  Such  con- 
seat  is  not  allowed  to  preclude  the  heir's  right  of  reduction ;  Inglis  IL  3327. 
▼.  HamSigm,  4ih  December  1733;  because,  as  Erskine  says,  few 
&ar  of  being  disinherited,  would  dare  refuse  to  sign  such 


ike  exception  of  ffis  out  metus  is  exempted  the  fear  which 

vmsL  Ihe  regular  execution  of  lawful  diligence ;  and  it  is  only 

sub  deeds  gnuted  under  the  pressure  of  diligence  as  havB  no  rela- 

suft  a»  de  deli  upon  which  that  diligence  has  proceeded,  that  will 

&e»&udL    Hie  Court,  by  an  equitable  application  of  this  doctrine 

-Hpfiesea  party  had,  while  imprisoned  for  debt,  executed  a  disposi- 

«UiL  df  bssttUe  property  in  favour  of  the  incarcerating  creditors,  who 

>iii£  K  ftr  m  priee  exceeding  their  claims — ^reduced  the  disposition,  ex- 

•vfoB^  fa  a»  faar  as  it  should  operate  as  a  security  for  the  debt  owing 

m  dft<fin9B0BS  ;  Fraeer  v.  Black  and  Knox,  13th  December  1810.    F.  c. 
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CHAPTER  II. 

THE  STATUTOBT  SOLBMNITIBS  OF  DEEDS. 

We  have  now  disposed  of  the  inquiries  naturally  demanding  atten- 
tion antecedently  to  the  examination  of  the  necessary  qualities  of 
deeds — ^having  ascertained  (in  a  negative  form  by  determimng  the 
exceptions)  the  qualifications  which  capacitate  parties  to  grant  or  re- 
ceive deeds ;  having  ascertained  also  those  elements  in  things  which 
seclude  them  from  the  class  of  matters  about  which  deeds  may  legally 
be  granted  and  received ;  and  having  also  inquired  into  such  circum- 
stances preliminaiy  to  the  subscription^  as  deprive  the  deed  of  the 
essential  property  of  the  granter's  free  deliberative  consent     The 
next  part  of  the  subject  which  will  engage  our  attention  is  the  mode 
of  investing  deeds  with  authority,  in  order  that  they  may  be  received, 
and  have  effect  given  to  them,  as  undoubted  acts  of  the  parties  who 
grant  them. 

The  first  thing  to  be  ascertained,  then,  is  this — ^What  is  essential 
to  a  writing,  in  order  that  it  may  receive  effect  as  an  act  done  by  a 
party  for  the  purpose  of  affecting  a  right  belonging  to  him  ?  The 
writing  which  expresses  and  constitutes  the  completed  evidence  ol 
such  an  act  is  called  a  Deed — in  Latin, /actum — as,  emphatically,  s 
thing  of  high  importance  done  with  respect  to  property.  Now,  hov 
is  it  to  be  made  clear  that  this  deed  is  truly  the  real  and  deliberate 
act  of  the  party  by  whom  it  professes  to  have  been  granted,  and  tha 
it  is  not  falsely  ascribed  to  him  ?  How  is  it  to  be  impressed  wit] 
such  credentiab,  that  it  shall  obtain  what  our  old  legal  phrase  call 
"  faith  in  judgment*' — ^that  is,  credit  in  a  Court  of  Law  as  being  trul 
the  act  of  the  grantor  ? 

In  order  to  obtain  a  distinct  conception  of  the  meaning  and  efTci 
of  the  forms  used  for  the  purpose  of  securing  the  authenticity  • 
deeds,  it  will  be  advantageous  to  take  a  brief  review  of  the  practi* 
which  obtained  before  the  establishment  of  the  solemnities  now  o 
served ;  and  as  this  character  of  authenticity  is  a  quality  indispcx 
able  to  every  deed  which  professes  to  be  executed  according  to  t! 
legal  requirements,  and  as  the  want  of  that  quality  is  the  first  poi 
of  attack  in  every  challenge  of  a  deed,  we  cannot  bestow  too  mu 
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paiofl  in  obtaining  a  thorough  knowledge  of  this,  which  lies  at  the     part  I. 
Aondation  of  the  subject  p  ,, 

The  Laws  of  no  country,  perhaps,  contain  a  more  striking  example  Atteotation 
of  anxious  and  effectual  precautions  to  authenticate  a  party's  deed  or  ^^  Testamentb 

*  *  w  AOCORDIKO  TO 

let,  than  is  found  in  the  provisions  of  the  Civil  Law  for  the  attesta-  Homan  Law. 
tion  of  testaments  or  last  wills.  These  forms  of  attestation  were  re- 
ferred to  in  the  discussion,  and  by  Lord  Chancellor  Eldon  in  the 
<ieciaion,  of  a  case  to  which  we  shall  presently  have  occasion  to  refer 
u  settling  several  important  points  in  this  branch  of  our  Law  ;  and 
it  will,  therefore,  be  useful  to  state  shortly  the  forms  observed  in 
mkkg  a  will  according  to  the  Law  of  Rome.  We  could  not  other* 
m,  probably,  obtain  a  better  notion  of  the  true  object  and  effect  of 
solemnities  in  the  execution  of  deeds. 

Without  dwelling  upon  the  form  which  prevailed  in  the  first  in- 
stance of  making  wills  in  the  Comitia,  so  that  they  took  effect  as 
^  of  the  supreme  power  of  the  State,  or  upon  that  which  obtained 
afterwards  of  making  a  present  sale  fictione  juris  of  the  testator's 
succession,  it  will  suffice  to  note  the  forms  ultimately  observed. 

A  will  might  be  in  writing  or  verbal,  scriptum  vel  nuncupcUivum. 
Bat  m  either  case  the  observance  of  every  prescribed  solemnity  was 
required  under  the  pain  of  nullity.  Solemnities  were  internal  or  ex- 
ternal The  internal  requisite  was,  that  an  heir  should  be  appointed  / 
in  direct  or  imperative  terms,  such  as  "  Titiua  hosres  esto."  The  ex- 
ternal solemnities,  and  these  are  for  our  present  purpose,  were — Ist, 
^  the  will  should  be  uno  contextu — that  is,  made  by  one  continuous 
uul  uninterrupted  act  2(22y,  It  was  necessary  that  seven  witnesses 
specially  called  ahoidd  be  present ;  and  no  female,  or  pupil,  or  ser- 
Tint,  or  insane  person,  or  one  who  could  not  speak,  or  hear,  or  see, 
^^DT  person  of  bad  character,  could  act  as  a  witness  ;  neither  could 
'Jie  heir,  or  one  stubject  to  the  patria  potestas  of  the  testator  or  of  the 
^'  These  solemnities  were  common  to  the  written  and  nuncupa- 
tive wiDa.  In  the  written  will  it  was  required,  ScUy,  That  the  testator 
ihonld  either  himself  write  it,  in  which  case  it  was  called  a  holograph 
^^stameot,  or  that  he  should  subscribe  it ;  or,  if  he  could  not  write, 
l^e  was  required  to  procure  an  eighth  witness  to  subscribe  for  him. 
^^y,  That  the  witnesses  should  not  only  subscribe  the  will,  but  also 
^  their  seals  to  it  In  the  nuncupative  will  it  sufficed,  if  the  tes- 
tator  declared  his  last  will  viva  voce  in  the  presence  of  seven  proper 

< 

^^tnesaes  called  for  the  purpose,  and  who  both  saw  the  testator  and 
^dostood  hioL 
^ow  from  all  this  there  are  two  lessons  to  be  learned ; — The  first  is,  l^*»»o^8  to  be 

«     4     t  .!•  11  1*  1        1        1  •  •  1      1       mi        LEARNED  PROM 

'^^  the  will  was  equally  valid  whether  it  was  written  or  verbal  The  the  mode  op 
Tlting,  therefore,  was  not  essential,  although,  if  adopted,  it  required  ij^^^'*^  J*^" 
*o  be  done  in  due  form.    Thus  the  writing — that  is,  what  we  call  the  cording  to  the 

TiviL  Law. 
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PuiT  I.      deed — ^was  not,  strictly  speaking,  the  will.     The  will — the  essence  of 

^   the  thing — was  the  "  Sententia  voltmtaHs;*'  the  declaration  of  his  will 

by  the  testator — the  desire  and  act  of  his  mind  as  expressed  either 
in  words  or  in  writing.    The  will  took  effect  whether  it  was  written  or 
not.    The  only  use  of  the  writing,  therefore,  was,  that  it  more  cer- 
tainly preserved  evidence  of  what  the  will  was.    Now,  this  is  a  dis- 
tinction which  it  is  useful  to  bear  in  mind,  viz.,  that  even  where 
writing  is  by  law  made  essential,  (for  words  are  by  a  general  prin- 
ciple of  law  sufficient  to  constitute  an  obligation,  unless  writing  be 
required,)  the  deed,  i.e.,  the  writing,  is  not  the  operating  act  of  the 
grantor.     His  mental  act  is  that  which  constitutes  the  right  of  the 
grantee,  and  the  deed  is  the  evidence  of  that  mental  act    This  is 
clearly  shown  by  the  power  imder  our  Law,  when  a  deed  is  lost,  to 
supply  its  place  by  judicially  proving  its  tenor.     If  the  deed  consti- 
tuted the  right,  then  the  right  would  be  lost  along  with  it ;  but  the 
right  remains,  having  been  created  by  the  mental  act  of  the  granter, 
although  the  evidence  of  it  is  impaired  by  the  loss  of  the  deed.    At 
the  same  time  it  must  be  kept  in  view,  that,  although  the  operating 
energy  of  a  transaction  depends  upon  the  mental  act  of  the  granter, 
that  mental  act  must  be  declared  and  made  known  in  the  way 
which  the  Law  has  required ;  otherwise  it  is  clear  that  no  benefit  can 
accrue  to  the  party  in  whose  favour  it  is  granted ;  and  where  solem- 
nities are  prescribed  under  the  sanction  of  nullity,  the  consequence 
of  omitting  a  solemnity  so  prescribed  is,  that  no  effect  can  be  given 
to  the  deed  or  other  attempted  declaration,  any  more  than  if  the  act 
had  remained  undeclared  in  the  mind  of  the  granter.    The  second 
lesson  which  we  are  taught  by  the  singularly  stringent  conditions 
under  which  the  Roman  will  was  made,  is  the  purpose  of  solemnities 
in  the  execution  of  deed&    What  was  the  end  of  these  solemnities  in 
the  case  cited  ?    The  calling  of  so  many  witnesses  so  carefully  se- 
lected, their  subscriptions  and  their  seals,  added  nothing  to,  and  in 
no  way  affected,  the  intention — the  will — of  the  testator,  as  that  in- 
tention and  will  existed  in  his  own  mind.     It  was  not  to  help  him  to 
make  up  his  mind  that  the  witnesses  were  called.    The  design  of  the 
whole  complicated  ceremonial  was  simply  this,  to  make  assurance 
sure,  that  the  will,  as  expressed  in  writing  or  in  words,  was  in  trutl 
the  voluntatis  sententia — the  very  mind  and  will  of  the  testator.     Th< 
whole  proceeding  was  directed  to  this  end.    The  calling  of  seven  wit 
nesses  was  itself  a  strong  evidence  of  the  formed  intention  to  make  i 
will ;  the  concurrence  of  seven  witnesses,  especially  when  all  wli 
might  be  biassed  or  incapacitated  by  influence,  venality,  or  infirmity 
were  excluded,  was  a  singularly  strong  proof  of  the  purport  of  th 
will ;  and  when  the  will  was  written,  the  writing  or  subscription   < 
it  by  the  testator,  and  the  subscription  and  sealing  by  all  the  wi 
nesses,  afforded  the  strongest  guarantee  that,  aflcr  the  testator's  deat' 
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his  yerj  will  and  intention  would  exist  in  the  precise  tenns  in  which      Pabt  I. 
it  flowed  from  his  own  mind  and  lipa  Cni^^i  U. 

The  design  of  solemnities  in  the  execution  of  deeds,  then,  is  to  make  Design  of  So- 
it  certain  that  the  thing  stated  in  the  deed  as  done,  was  really  the  mind  ^!^^J^^^f 
and  act  of  the  granter.    The  law  fixes  certain  forms  to  be  observed  DxEDa. 
by  the  maker  of  a  deed,  and  says  to  him,  '*  The  observance  of  these      ^ 
"*  forms  shall  be  the  test  whether  you  were  in  earnest/'    If  they  are 
observed,  the  deed  will  receive  effect ;  if  they  are  not  observed,  the 
deed  will  not  receive  effect    Solemnities  are  thus  the  legal  tests  of 
the  validity  of  deeds. 

The  method  and  details  of  the  execution  of  deeds  among  the  Romans 
are  characteristic  of  the  high  degree  of  civilisation  to  which  that  people 
had  attained.  A  history  of  the  modes  of  executing  deeds  in  Scotland 
and  England,  woiild  be  illustrative  chiefly  of  the  confinement  of  the 
art  of  writing,  and  of  the  advantages  connected  with  it,  to  the  Clergy 
before  the  Reformation, — of  the  influence  of  religion  and  its  associa- 
tions carried  into  the  ordinary  secular  transactions  of  life, — and  of  the 
rapid  advancement  of  education  in  Scotland  after  the  Reformation. 

The  seal  is  that  part  of  the  execution  under  the  Civil  Law  which  AirrHiimcA- 
was  most  generally  retained  after  the  fall  of  the  Roman  Empire ;  and  ^^e  g^^'^or 
this  was  a  mode  of  authentication  not  peculiar  to  that  Law,  but  de-  the  Gbahter. 
rived  by  it,  probably  from  more  ancient  sources.    From  the  book  of 
Esther,  we  find,  that  sealing  was  in  the  East  the  mode  of  authentica-  viii.  s. 
ting  Royal  mandates — "  For  the  writing  which  is  written  in  the 
"  king's  name,  and  sealed  with  the  king's  ring,  may  no  man  reversa'' 
There  are  other  instances  in  the  Sacred  Writings  of  the  use  of  seals, 
and  the  book  of  Jeremiah  contains  in  its  32d  chapter  an  account 
of  the  purchase  of  a  field — "  I  subscribed  the  evidence  and  sealed 
^  it^  and  took  witnesses,  and  weighed  him  the  money  in  the  balances.'' 
Sealing,  however,  was  not  a  mode  of  authentication  used  in  the 
earlier  writings  with  which  we  are  acquainted  in  Scotland.     It  is  the  . 
opinion  of  some,  that  the  Scotch  borrowed  from  the  Anglo-Saxons   ■ 
their  method  of  authenticating  deeds.    Amongst  the  Saxons  such 
persons  as  could  write  subscribed  their  names,  and  whether  they 
oonld  write  or  not,  they  affixed  a  mark  in  the  form  of  a  cross, — a 
mode  of  subscription  which  is  in  use  among  the  illiterate  at  the  pre- 
s^it  day.    A  charter  is  preserved  bearing  the  subscription  by  a  cross 
of  one  of  the  Saxon  kings,  with  the  ingenuous  confession  that  it  was 
50  signed  on  account  of  his  inability  to  write.    That  this  mode  of 
subscription  had  a  religious  import,  appears  from  the  terms  of  the 
attestation  of  this  charter : — "  Propria  manu  pro  tgnorantia  liter- 
arum  siasvu  SAiroTiB  cbucxs  expreesi  et  subscripsi"  And  it  is  equally 
clear  from  other  evidence,  that  the  signature  by  a  cross  was  regarded 
as  imparting  to  the  deed  upon  which  it  was  subscribed  the  preserva- 
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Past  I.     /tive  influence  of  a  charm — a  feeling  expressed  in  the  rhyming  hexa- 

meter,  "  Per  cruds  hoc  signum  fugit  hinc  procul  omne  maiignum." 

Ross's  Le         ^^  *^®  fourth  page  of  Anderson's  Diplomata,  there  will  be  found  a 
tares,  p.  123.    charter  of  Duncan  L  of  Scotland,  attested  by  the  cross  of  the  king 
and  crosses  made  by  the  writer  of  the  deed  and  by  various  witnesses. 
The  last-mentioned  charter  has  appended  to  it  also  the  seal  of  the 
king,  and  in  this  he  is  supposed  to  have  imitated  William  the  Con- 
queror, who  introduced  the  practice  of  sealing  as  the  sole  mode  of 
attesting  writings.    The  Normans  did  not  subscribe,  because  they 
could  not  write ;  and  the  practice  of  subscribing  was  abolished  in 
England  after  the  Conquest    The  impressions  of  their  seals  consisted 
of  a  knight  on  horseback,  or  other  devices ;  and  coats  of  arms  were  not 
introduced  until  after  the  Crusades,  during  which  they  were  first  used 
for  the  purpose  of  distinguishing  different  countries  and  persons.  The 
practice  of  execution  by  sealing  alone  continued  in  England  until  the 
time  of  Charles  IL,  when  the  Saxon  custom  of  signing  was  revived 
I  by  statute,  although  it  does  not  appear  to  have  come  rapidly  into 
;  general  observance  ;  and  hence  the  common  form  of  attesting  English 
I  deeds,  ^'  sealed  and  delivered^"  continued  long  after  the  additional 
formality  of  signing  was  required  by  statuta    The  form  of  execution 
in  Scotland  appears  to  have  followed  the  English  practice ;  and  this 
circumstance  may  be  attributed  with  probability  to  the  connexion  of 
both  countries  with  the  Church  of  Rome,  whose  clergy  long  possessed 
almost  exclusively  the  art  of  writing.    Accordingly,  we  find  deeds 
prior  to  the  year  1540  executed  by  the  seal  of  the  grantor  alone,  the 
names  of  witnesses  being  inserted  at  the  end  of  deeds  relating  to  im- 
Iportant  matters.    The  test  of  the  authenticity  of  a  deed,  therefore. 
Stair,  iv.  42, 5/was  the  correspondence  of  the  seal  appended  to  it,  with  the  known 
^6S^BM^MaJ  ^^  ^^  ^^^  granter  bearing  his  coat  of  arms  or  his  initials.    Such  a 
iii. 8, 4.         ! system  was  manifestly  imperfect,  and  liable  to  abuse;  and  it  was 
[probably  as  a  precaution  against  the  falsification  of  seals,  that  free- 
holders were  required,  by  an  Act  of  James  L,  1429,  cap.  130,  to  attend, 
^     personally  or  by  their  attorneys,  and  to  produce  their  seals  at  the 
sheriff's  head  court 
AuTHXHTioA-        It  may  be  noticed  that  Magka  Chabta  was  executed  before  wit- 
^^*^^  ^^   nesses  ;  and  this  continued  to  be  the  practice  in  deeds  by  the  Sove- 
reign of  England  until  the  time  of  Richard  L,  who  altered  the  style 
to  "  teste  me  ipso,"  wEich  form  still  continuea    In  deeds  by  subjects, 
again,  the  names  of  witnesses  present  were  inserted  in  a  clause  com- 
mencing with  the  words,  ''  his  testibtis/'  which  was  discontinued  in 
the  reign  of  Henry  VIIL,  when,  upon  the  revival  of  learning,  writing 
having  become  more  general,  the  practice  was  introduced,  which  still 
prevails,  of  witnesses  subscribing  their  attestation  either  at  the  bottom 
or  on  the  back  of  the  deed.    In  like  manner,  in  Scotland  the  names 
of  witnesses  present  either  accidentally  or  upon  requisition  were 
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mentioned  in  deeds,  anterior  to  the  period  when  the  subscription  of      Past  I. 

witnesses  became  first  customary,  and  afterwards,  as  we  shall  pre-   chaftbb  II. 

sently  find,  a  statutory  requisite.     But  as  long  as  sealing  remained 

the  legal  form  of  executing  deeds,  it  was  not  essential  to  the  validity 

of  the  deed  that  it  should  be  witnessed.    This  appears  from  the  case 

of  fowfi  of  Edinburgh  v.  Town  of  Leith,  11th  March  1630.  M.  14500. 

The  inconveniences  connected  with  the  attestation  of  deeds  by 
sealing  are  distinctly  stated  by  Sir  Thomas  Craig,  who  says : —  Lib.  2.  Dieg.  4. 
"  Eighty  years  since  unlimited  faith  was  given  to  deeds,  although 
*'  they  were  authenticated  by  the  seal  of  the  disponer  alone ;  but 
*"  frequently  after  his  death  many  inconveniences  were  occasioned. by 
'*  fi&ud  on  the  part  of  his  widow,  or  of  the  person  who  had  obtained 
""  possession  of  his  seal,  and  it  often  happened  that  dispositions  con- 
"  cocted  after  the  death  of  the  proprietor  were  authenticated  by  his 
''  aeaL''  These  evils  called  loudly  for  a  remedy, .  and  accordingly  the 
Act,  to  which  I  am  now  to  direct  your  particular  attention,  was  passed  1540,  c.  11? 
with  the  approval^  according  to  Craig,  of  all  classes.  That  Act  is 
the  first  of  the  several  statutes  by  which  the  execution  of  deeds  is 
now  r^fulated.  It  was  passed  in  the  latter  end  of  the  reign  of 
James  V.,  who,  although  he  resisted  the  attempts  made  by  Henry 
yilL,  through  his  ambassador,  to  detach  him  from  adherence  to  the 
CJiorch  of  Borne,  and  supported  measures  of  extreme  severity  to 
smother  the  Sefonnation  in  its  infancy,  yet  pursued  an  enlightened 
policy  in  other  respects,  of  which  a  remarkable  example  was,  that,  in 
this  same  year  1540,  in  order  to  diffuse  a  knowledge  of  the  laws 
unong  the  inferior  judges  and  the  body  of  the  people,  the  Acts  of 
Pariiament  were  ordered  to  be  printed 'from  an  authentic  copy 
attested  by  the  sign-manual  of  the  Clerk-Register.  Such  au  order 
implied  advancement  in  general  knowledge  and  intelligence — a  con- 
clusion strikingly  confirmed  by  what  occurred  two  years  later,  after 
the  death  of  this  monarch,  when  liberty  was  granted  to  read  the  Bible 
iii  an  approved  translation. 

The  statute  now  referred  to  is  chapter  117  of  the  seventh  par- Eably  statu- 
•iaoent  of  James  V.,  1540.    Its  preamble  corresponds  with  the  state-  ^stb^as  to^ 
njcat  of  Craig,  being  in  these  terms : — "  Because  mennis  scales  may  executioh  op 
**  of  adventure  be  tint,  quhairthrow  great  hurt  maybe  genered  to    ™^' 
"  them  that  awe  the  samin ;  and  that  mennis  scales  may  be  feinzied 
**  or  put  to  writinges  after  their  decease."    And  it  enacts : — "  That 
'*  therefore  na  faith  be  given  in  time  cumming  to  ony  obligation, 
""  band,  or  uther  writing  under  ane  scale,  without  the  subscription  of 
"  him  that  awe  the  samin,  and  witnesse ;  or  else,  gif  the  partie  can- 
''  aot  write,  with  the  subscription  of  ane  notar  thereto."   This  statute 
ia  the  foundation  of  the  present  system  of  executing  deeds,  its  grand 
f'^ture  being,  that,  in  place  of  the  previous  unsatisfactory  practice  of 
"^ing,  it  required  the  subscription  of  the  party  either  by  his  own 
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Fabt  I.  hand^  or,  if  he  could  not  write,  by  the  hand  of  a  notary.  It  was 
Chapteb  II  defective,  however,  inasmuch  as,  while  witnesses  were  required  to  the 
subscription  of  the  party,  there  was  no  injunction  that  the  witnesses 
themselves  should  subscribe,  and  it  was  left  doubtful  whether  wit- 
nesses were  necessary  at  all  in  the  case  of  subscription  by  a  notary ; 
nor  did  the  Act  contain  any  provision  for  inserting  in  the  deed,  or* 
otherwise  preserving,  the  names  of  the  witnesses  where  they  did  not 
subscribe,  or  their  designations  whether  they  subscribed  or  not.  Mr. 
Ross,  in  commenting  upon  Lord  Eahbs'  strictures  upon  the  Act 

J^ectures,!.  127. 1540,  says : — "  That  Act  expressly  requires  the  subscription  both  of 
'*  the  party  and  of  the  witnesses.'^  In  this,  however,  he  is  not  borne 
out  by  the  terms  of  the  Act,  which,  although  it  required  witnesses, 
is  silent  as  to  their  subscription ;  and  the  practice  which  followed 
upon  it  showed  that  it  was  imderstood  to  contain  no  express  rule 
upon  this  point  In  some  instances  the  witnesses  subjoined  their 
subscriptions,  and  in  others  they  did  not  subscribe,  though  their  names 
were  inserted  in  the  deed ;  and  the  latter  practice,  which  was  the 
more  common,  left  it  much  in  the  power  of  the  grantors  of  deeds  to 
commit  frauds  by  naming  witnesses  suitable  to  their  own  purposes, 
either  where  the  deed  had  not  been  legally  executed,  or  where  the 
execution  had  been  regular,  but  the  real  witnesses  were  removed. 
Another  inconvenience  attendant  upon  the  Act  1540,  was  found  \p, 
practice  to  result  from  the  character  of  the  notaries  of  that  time, 
which  was  not  such  as  to  afford  sufficient  security  against  fraud,  where 
the  intervention  of  only  one  notary  was  required.  It  was  attempted 
to  correct  both  these  evils,  viz.,  the  uncertain  and  lax  practice  with 
respect  to  witnesses,  and  the  insufficiency  of  one  notary,  by  the  Act  of 

1579,  c.  80.  James  VL,  1579,  cap.  80.  By  this  statute  it  was  ordained,  "  that  all 
'HcbnTf acles,  obligationes,  reversiones,  assignationes,  and  dischai*ges  of 
"  reversiones,  or  eikes  theirto,  and  generallie  all  writtes  importing  heri- 
'*  tabill  titill,  or  utheris  bandes  and  obligationes  of  great  importance 
''  to  be  maid  in  time  cumming,  sail  be  subscrived  and  seilled  be  the 
''  principall  parties  gif  they  can  subscrive,  utherwise  be  twa  famous 
'*  notars  befoir  four  famous  witnesses,  denominat  be  their  speciall 
"  dwelling-places,  or  sum  uther  evident  takens,  that  the  witnesses 
"  may  be  knawen  being  present  at  that  time,  utherwise  the  saidis  writs 
*'  to  mak  na  faith.''  This  enactment,  which  is  stated  by  Sir  Gtooi^gre 
Mackenzie  to  have  been  framed  upon  the  model  of  a  similar  law  made 
in  France  in  the  year  1556,  expressly  requires,  it  will  be  observed, 
that  the  party  should  still  seal  as  well  as  subscribe,  the  solemnity  of 
sealing  having  likewise  been  continued  by  implication  in  the  previous 

1584,  c.  4.  Act  of  1540.  By  the  subsequent  Act  1584,  cap.  4,  it  was  declared 
that,  with  respect  to  sealing,  the  Act  should  not  apply  to  such  writs, 
contracts,  or  obligations,  as  the  parties  agreed  should  be  registered  in 
the  books  of  Council  or  other  Judges'  books,  registration  being  a  more 
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solemn  act  than  sealing.    Although  sealing  was  thus  dispensed  with      ^^^  ^• 
in  such  deeds  only  as  contained  the  parties'  consent  to  registration,   Chaftbk  li. 
the  practice  immediatelj  afterwai:ds  fell  into  disuse  in  all  deeds ;  and 
Itlias  lon^  been  settled,  that  sealing  is  not  a  solemnity  in  the  execu- 
tion of  deeds ;  but  as  it  is  dispensed  with  by  express  statute  only  in 
deeds  agreed  to  be  registered,  the  validity  of  other  deeds  which  are 
not  sealed  rests  only  upon  a  long  course  of  inveterate  and  incontro- 
terted  custom.    This  is  laid  down  by  Sir  George  Mackenzie,  and  it  i.  254. 
iQa7  be  regarded  as  the  more  remarkable,  since,  by  the  Act  1686, 
cap.  4^  passed  only  five  years  before  his  death,  sealing,  or  as  it  is  | 
ealled  in  the  Act,  stamping,  was  dispensed  with  in  all  judicial  cita-  ^ 
tions  and  executions  of  diligenca 

The  Statute  of  1584  thus  put  a  termination  to  the  practice  of  seal-  Earlt  btatd- 
i°gr^7  express  enactment  as  regards  deeds  consenting  to  registration,  mekts,  cont*. 
and  by  the  force  of  example  and  practice  as  regards  other  deeds.  But 
the  evils  which  the  previous  Act  of  1579  was  intended  to  remove,  were 
but  imperfectly  remedied  by  that  Statute.  No  doubt  it  enjoined  the 
presence  of  fonr  famous  witnesses — that  is,  witnesses  of  good  credit — 
in  the  case  of  subscription  by  the  party's  own  hand,  as  well  as  by  the 
intervention  of  two  notaries ;  and  it  directed  that  the  witnesses  should 
be  denominated  by  their  dwelling-places,  or  other  evident  tokens; 
bat  it  was  not  required  that  the  witnesses  should  subscribe,  nor  was 
it  with  sufficient  precision  enacted  that  either  their  names  or  their 
designations  should  be  inserted  in  deeds  executed  by  the  subscrip- 
tion of  the  grantor  himself.  From  this  there  necessarily  followed,  as 
before;  a  variety  of  practice ;  and  instead  of  a  deed  carrying,  as  it  now 
does^  its  credentials  within  itself,  parties  were  allowed  to  supply  the 
▼ant  of  the  witnesses'  names  by  condescending  upon  them  afler- 
vaids — a  system  which  necessarily  rendered  the  authenticity  of  deeds 
still  dependent  upon  the  uncertain  security  of  oral  evidence.  It  may 
bare  been  that  in  the  sixteenth  century  the  art  of  writing  was  not 
jet  sufficiently  common  to  leave  the  course  of  business  open  and 
pntcticable,  had  it  been  required  that  every  deed  should  be  attested 
W  four  or  even  by  two  witnesses  who  could  write.  This  imperfec- 
tioa  continued  during  a  period  of  more  than  one  hundred  years  after 
tbe  passing  of  the  Act  1579. 

In  the  meantime,  another  source  of  distrust  had  arisen,  in  conse- 
^nesoe  of  important  deeds  being  written  by  unknown  persons ;  and, 
i&  order  to  prevent  this,  and  to  provide  an  additional  means  of  scruti- 
ciang  the  authenticity  of  deeds,  it  was  declared  by  the  Act  1593,  t593,  c.  179. 
:apL  I79y  that  the  name,  surname,  and  other  denomination  of  the 
«7iter  of  the  body  of  all  deeds,  should  be  mentioned  at  the  end  of 
(be  deod  befi;>re  the  inserting  of  the  witnesses.  This  is  a  statute  still 
01  bne^  and  we  shall  presently  have  occasion  to  examine  it  more 
At  present  it  is  sufficient  to  mention  that  the  Court  felt 
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Part  I.      itself  at  liberty  to  apply  an  equitable  construction  to  the  enactment, 
Chaptbb  it.    ^^^  allowed  the  writer  to  be  condescended  upon,  even  in  cases  where, 
contrary  to  the  express  injunction  of  the  statute,  no  mention  what- 
ever was  made  of  his  name  in  the  deed. 
Requibembnts      The  various  imperfections,  to  which  we  have  referred,  were  at 

__    A  «^«    lAfil 

c.  5.  length  remedied  by  the  Act  1681,  cap.  6 — a  statute  prepared,  it  is 

believed,  by  Lord  Staib^  and  which  demands  the  most  careful  atten- 
tion, as  containing  the  final  provisions  of  the  law  for  securing  the 
authenticity  of  deeda      The  preamble  or  inductive  cause  of  the 
statute  is, — "  That,  by  the  custom  introduced  when  writing  was  not 
''  so  ordinary,  witnesses  insert  in  writs,  although  not  subscribing,  are 
*^  probative  witnesses,  and  by  their  forgetfulness  may  easily  disown 
"  their  being  witnesses."     For  remeid  of  this  the  statute  enacts : — 
"  That  only  subscribing  witnesses  in  writs  to  be  subscribed  by  any 
•'  partie  hereafter  shall  be  probative,  and  not  the  witnesses  insert,  not 
"  subscribing ;  and  that  all  such  writs  to  be  subscribed  hereafter, 
"  wherein  the  writter  and  witnesses  are  not  designed,  shall  be  null, 
'^  and  are  not  supplyable  by  condescending  upon  the  writter,  or  the 
"  designation  of  the  writter  and  witnesses."    The  statute  also  de- 
clares,— "  That  no  witness  shall  subscribe  as  witness  to  any  partie's 
"  subscription,  unless  he  then  know  that  partie  and  saw  him  sub- 
''  scribe,  or  saw  or  h^rd  him  give  warrand  to  a  nottar,  or  nottars, 
to  subscribe  for  him,  and  in  evidence  thereof  touch  the  nottars 
pen,  or  that  the  partie  did  at  the  time  of  the  witnesses  subscribing 
'^  acknowledge  his  subscription,  otherwise  the  said  witnesses  shall  be 
"  repute  and  punished  as  accessorie  to  forgerie ;'  and,  upon  the  ground 
that  writing  had  become  so  common,  the  Act  goes  on  to  require 
subscribing  witnesses  in  instruments  of  sasine,  and  other  deeds 
specified,  and  in  messengers'  executions  of  inhibition  and  other  dili- 
gences, and  in  executions  intended  to  interrupt  prescription  in  real 
rights ;  and  that  the  witnesses  be  designed  under  pain  of  nullity. 

It  may  be  remarked,  in  passing,  that  the  important  statute  just 
cited,  and  which  was  made  during  the  reign  of  Charles  II.,  is  just 
five  years  posterior  to  the  English  statute  of  the  29th  year  of  the 
same  Sovereign,  cap.  3,  which  required  subscription  by  the  party  aii<l 
by  witnesses  in  various  important  deeds ;  and  it  was  from  this  dat< 
(1676)  that  the  word  *^  signed"  was  first  added  to  the  words  '^aecUec 
"  and  ddivered"  in  the  attest  of  English  deeds,  although  we  lean 
from  Blackstone  that,  even  after  this  date,  the  attest  was  used  w^ith 
out  the  word  ''  signed,"  it  having  been  held,  strangely  enough^  tha, 
the  act  of  signing  was  included  in  that  of  sealing. 

We  have  thus  taken  a  review  of  the  statutes  regarding  the  a.ttej 
tation  of  deeds  from  the  earliest  date,  until  the  completion  of  tlies 
enactments  by  the  Act  of  1681,  and  it  is  necessary,  in  order    to 


it 
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ffisplete  knowledge  of  the  law  on  this  important  subject,  that  we  Part  I. 
BOW  institxite  a  minute  investigation  of  its  requirements,  as  set  forth  p  —  j, 
ia  the  statutes  or  established  by  the  decisions  of  the  Courts  of  Law, 
witli  reference  separately  to  everything  which  is  de  solemnitate  in 
tie  execution  of  deeds.  At  the  same  time,  it  will  be  advantageous 
to  notice  in  their  natural  order  other  things  useful  in  practice,  which 
are  connected  with  the  statutory  solemnities,  although  not  embraced 
mthem. 

I.  Who  'may  write  a  deed;  and  what  is  requisite  with  respect  to  Writir  of 
tke  writer  t — Any  person  may  be  the  writer  of  a  deed  to  be  granted  ^**^* 
either  by  himself  or  by  another  ;  and  where  the  deed  is  written  by 
the  granter  himself,  that  circumstance  is  justly  considered  a  preg- 
mnt  proof  of  its  genuineness — so  much  so,  that  deeds  written  by  the 
granter,  and  which  receive  the  name  of  holograph  deeds,  are  among 
those  privileged  writings  which  are  exempted  from  observance  of  the 
statutory  solemnitiea  Our  attention  will  be  directed  to  the  subject 
of  Privileged  Deeds,  after  we  have  discussed  those  requiring  the 
solemnities,  from  which  class  they  are  usually  treated  as  exceptions. 

We  have  seen  that,  with  the  view  of  preserving  a  clue  to  the  pre-  The  Ikbertiom 
pazation  and  history  of  the  deed,  it  was  required  by  the  Act  1593,  ^^  ^^^^ 
cap.  179,  that  the  writer's  name  should  be  inserted.    The  terms  of  tionopthe 
this  statute  are  very  special    It  declares,  "  that  all  original  chartoures,  ^J^p^*^  ^^^ 
"  ccmtractes,  obligationes,  reversiones,  assignationes,  and  all  utheris  Deed  is^  £h«A 
"  writtes  and  evidentes  to  be  maid  hereafter,  sail  make  special  men- 
'*  tion  in  the  hinder  end  thereof,  before  the  inserting  of  the  witnesses 
*Uherein,  of  the  name,  surname,*  and  particular  remaining  place, 
''diocesioy  and  uther  denomination  of  the  writer  of  the  bodie  of 
"*  the  foresaid  original  writtes  and  evidentes,  utherwaies  the  same 
''  to  make  na  faith  in  judgment.^'     We  have  seen  that  the  Court 
90  far  infringed  upon  the  express  terms  of  this  statute  as  to  allow 
the  omission  of  the  writer's  name  to  be  supplied  by  condescend- 
enca     The  Act  1681,  cap.  5,  corrected  this  practice,  by  making  the 
oouflsion  of  the  designation  of  the  writer  and  witnesses  a  nullity, 
sad  not  suppliable  by  condescendence.    The  latter  statute  may  be 
held  at  the  same  time  to  have  qualified  the  anxious  terms  in  which 
tlie  Act  1593  required  the  writer  to  be  designated  by  his  dwelling- 
I^aeey  diocese,  and  other  denomination.    These  terms  are  not  repeated 
ia  the  latter  Act,  but  the  single  word  ''designation^^  is  used — a 
term  which  signifies  the  marking  out  of  a  person  so  as  to  distinguish 
him  from  all  othera     It  was  accordingly  held  in  the  case  of  Duncan  M.  16914. 
r.  Serimzeour,  15th  February  1708,  that  the  writer  of  a  deed  was 
MifldeDtly  designed  by  the  insertion  of  his  dwelling-place,  without 
otf  other  distinction ;  and  it  is  now  settled  by  long  and  unvaiying 
that  the  writer's  designation  is  complete,  dummodo  constet 


TUTORT  S0I.EM- 
NITY. 


80 


LECTURES  ON  OONYBTANOIKG. 


PabtI. 

Chaptbb  II. 
14  D.  583. 


Writebop 
Deed,  oonH. 


M.  16870. 
M.  17026. 


F.  C. 


F.  C. 


Hume,  028. 


deperaoni — i.6.,  if  it  be  such  as  to  distiuguish  him  from  all  others. 
In  Henderson  v.  Smith,  28th  February  1852,  a  party  being  described 
"  manager  and  for  behoof  of  the  Western  Bank  of  Scotland/'  that 
was  sustained  as  a  sufficient  designation.  But  the  judgment  was  not 
unanimous,  and  such  questions  should  be  prevented  by  studying 
explicitness  and  precision. 

It  is  also  conclusively  settled,  not  only  by  the  express  terms  of  the 
statutes,  but  also  by  a  long  series  of  decisions,  that  the  omission  to  in- 
sert the  name  and  designation  of  the  writer  of  the  deed  is  fatal  to  its 
validity.     See  Duke  of  Gordon  v.  Gordon,  16th  June  1761 ;  and 
Logic  V.  Ferguson,  4th  January  1710.    In  the  latter  case  the  Lords 
found  an  obligation  null  for  want  of  the  writer's  designation,  although 
the  pursuer  offered  to  prove  by  the  defender's  oath  that  the  obliga- 
tion had  been  truly  subscribed  by  the  defender's  father,  and  was  still 
unsatisfied.    In  this  case  it  was  also  ingeniously  argued,  that  although 
the  Act  1681  prohibits  the  supplying  of  the  omission  by  conde- 
scendence, yet  it  does  not  prohibit  the  supplying  of  it  by  other 
methods  ;  but  the  plea  did  not  avail    In  the  case  of  Percy  and  Gold' 
weU  V.  MeiMe,  25th  November  1808,  a  decree-arbitral  was  challenged, 
on  the  ground  that  it  did  not  contain  the  writer's  name;  and, 
although  it  was  written  by  the  clerk  to  the  submission,  who  sub- 
scribed the  decree  as  clerk,  and  who  was  also  designed  in  the  narra- 
tive portion  of  it  both  by  his  personal  designation  and  by  his  office 
of  clerk  to  the  submission,  still  the  document  was  reduced,  upon  the 
ground  that  it  contained  no  mention  of  who  was  the  writer.     In 
Lockhart  v.  Kay,  16th*  February  1816,  a  disposition  of  lands  was 
reduced,  because  the  writer  of  it  was  not  mentioned,  although  he  was 
a  subscribing  witness,  and  there  were  probable  grounds  for  inferring 
from  the  terms  of  the  testing  clause  who  the  writer  was.    Finally,  a 
deed  having  been  recorded  before  inserting  in  it  the  writer's  name 
and  designation,  the  Court  was  moved  to  sist  a  process  of  reduction 
till  the  testing  clause  should  be  completed.    But  the  Court  refused, 
on  the  ground  that  to  authorize  the  addition  prayed  for  would  be 
truly  to  allow  a  condescendence  of  the  writer's  name  and  designa* 
tion,  which  the  Act  1681  expressly  forbids  ;  and  the  deed  was  there- 
fore reduced ;  Barday  v.  Brown,  8th  February  1811.    The  question 
has  been  raised,  whether  it  be  essential  to  insert  the  writer's  name 
and  designation  in  the  body  of  the  writ.    The  Act  1593  enjoins  the 
insertion  thereof  in  the  end  of  the  writ,  "  before  the  inserting  of  the 
^' witnesses,"  while  the  statute  of  1681  is  not  thus  particular,  but 
simply  declares  to  be  null  all  writs  wherein  the  writer  and  witnesses 
are  not  designed ;  and  it  is  worthy  of  observation,  that  in  the  repeti- 
tion of  the  nullity,  which  occurs  at  the  end  of  the  statute  1681,  and 
which  is  the  only  part  of  this  Act  that  expressly  names  '*  the  body 
"of  the  writ,"  the  writer  of  the  deed  is  not  referred  to.    The  words 
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are : — ^'  that  in  all  the  saids  cases  the  witnesses  be  designed  in  the      Past  I. 

"  bodie  of  the  writ,  &a  . . .  otherwise  the  same  shall  be  null  and  void/'   Chap™i  II. 

The  point  was  tried  in  the  case  of  Dronnan  v.  Montgomery,  26th  July  m,  16869. 

1716.     Here  the  body  of  the  writ  made  no  mention  of  the  writer, 

but  it  contained  the  names  and  designations  of  the  witnesses,  and 

one  of  these  witnesses,  who  was  the  writer  of  the  deed,  added  to 

his  subscription  the  words  "  witness  and  writer  hereof"    The  Court 

repelled  the  objection  and  sustained  the  deed.     Although  it  was  thus 

held  not  requisite  to  mention  in  the  deed,  by  whom  it  was  written, 

when  the  &ct  of  who  was  the  writer  appeared  otherwise  upon  the 

&ce  of  the  deed,  and  his  name  and  designation  were  inserted  in  the 

character  of  witness,  it  would-be  dangerous  upon  the  authority  of 

such  a  case  to  depart  from  the  established  rule  of  practice  according 

to  which  the  writer's  name  and  designation  are  invariably  inserted.* 

Bat  although  it  may  be  held  as  a  settled  rule  that  the  writer's  name  Writbr  of 
tnd  desiimation  must  be  inserted,  it  is  not  indispensable  that  this  '^^^^■^'i^oute 

^  ,  NEED  NOT  BE 

should  be  done  by  his  own  hand,    ^here  the  body  of  the  deed  is  named  and 

written  by  one  person,  and  the  name  and  designation  of  the  ^''^t^^' ^S^''^  jS^^u* 

are  inserted  by  another,  it  is  held  that  the  statutes  are  complied  with.    «m^^?^«  ^w.^^^^^. 

This  was  found  in  the  case  of  White  v.  Henderson^  21st  February  1710 ;  M.  16864.  ^^jt^^^Su,  e^ 

and  it  is  common  in  practice  for  deeds  to  be  written  by  one  hand,  ^^"-^  ^^' 

and  the  writer's  name  and  designation,  with  the  particulars  of  the 

execution,  to  be  filled  in  by  another.     It  has  also  been  decided,  that 

where  a  deed  is  completed  by  the  hand  of  a  different  person  from  the 

writer  of  the  body  of  it,  it  is  no  nullity  that  the  inserter  of  the  date 

and  witnesses'  names  is  not  named  and  designed.     This  was  settled 

in  the  case  of  WoAsms  v.  Scot,  29th  November  1683  ;  and  the  same  M.  16860. 

was  found  by  Lord  Corbhousb  in  the  case  of  Atid/remB  v.  Sawer,  2d  14  S.  589. 

March  1836 ;  but  this  part  of  his  judgment  was  not  reviewed  when 

the  case  was  discussed  in  the  Inner-House.     In  Lindsay  v.  OHeSy  27th  6  D.  771. 

February  1844,  it  was  objected  to  a  deed,  that  although  it  declared 

that  the  place,  date,  and  witnesses'  names  and  designations  were 

written  by  a  person  named,  yet  there  was  an  intermediate  portion 

containing  the  description  of  the  writer  of  the  deed,  the  number  of 

pageSi,  and  the  fact  of  subscription  ;  that  this  material  portion  was 

Aoi  written  by  the  writer  of  the  body  of  the  deed,  and  it  was  not 

therefore  mentioned  by  whom  it  was  written.     But  this  plea  was  dis* 

regarded.    The  correct  practice,  however,  is  to  give  the  name  and 

designaiion  of  the  party  who  inserts  the  particulars  of  the  execution, 

*  The  writer  of  an  assignation,  wbo  was  also  a  subscribing  witness,  was  not  stated 
?•  'J^  t«sting-claiiB6  to  baTC  been  tbe  writer.  In  a  process  wbero  the  assignation  formed  a 
ywty^  tille,  H  was  produced,  the  record  closed,  and  the  defect  that  the  deed  did  not  name 
tfrl^BfTD  tbe  writer  alluded  to  in  an  interlocutor,  although  not  made  matter  of  judgment. 
TWndfter  tin*  words,  "  and  writer  hereof,''  were  added  by  the  witness  to  his  subscription 
■■  •i»eM,    The  Court  held  the  deed  to  be  duly  tested  ;  Macpherson  y.  Macpher$on^  7tb  17  D.  368. 

ftk-aKy  1856.    See  infra,  p.  120. 
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Pabt  I.      as  well  as  of  the  writer  of  the  deed.    He  will  frequently  be  a  person 
Chj^to  II.   ^^^  ^^  heen  present  at  the  execution  ;  and  a  deed  which  professes 
to  bear  upon  its  face  the  credentials  of  its  own  authenticity,  ought  to 
furnish  full  information  for  the  narrowest  scrutiny  of  all  the  circum- 
stances connected  with  its  subscription. 

Where  a  disposition  of  lands  was  objected  to  upon  this  among  other 
grounds,  that  the  designation  of  the  writer  of  it  (''  John  Scott,  clerk 
'^  to  the  Signet/'  instead  of  *^  John  Scott,  clerk  to  Cornelius  Elliot, 
^^  writer  to  the  Signet'')  was  erroneous,  it  was  held  that  such  an  ob- 
jection was  not  proper  for  the  judgment  of  a  Court  of  freeholders,  the 
deed  being  ex  fcbde  regular ;  Scott  and  Kerr  v.  Dalrymple,  I7th  Jar 
nuaiy  1781 ;  but  this  decision,  it  will  be  observed,  settled  only  that 
this  particular  Court  was  not  a  competent /orum  to  adjudicate  upon 
such  a  question  ;  and  it  cannot  be  held  to  afford  any  countenance  to 
the  idea,  that  an  error  in  designing  the  writer  of  a  deed  is  immaterial 
The  careful  conveyancer  must  not  allow  himself  to  be  betrayed  into 
any  laxity  of  practice  in  this  particular,  although  isolated  cases  are 
to  be  found  in  the  books,  where  veiy  meagre  and  uncertain  designa- 
tions were  sustained  by  the  Court,  as  in  the  case  of  Rides  y.  Craig's 
Creditors^  20th  February   1712,  where  the  writer  was   designed 
merely  "  John  Bussel,  writer,''  without  any  further  description.    In 
Ewing  v.  Sernple,  20th  July  1 739,  the  writer  was  not  named  and 
designed  before  inserting  the  witnesses ;  but  the  bond  bore  to  be  sub- 
scribed ''  before  these  witnesses  John  Buchanan  maltman  in  Dum- 
*^  barton,  and  Adam  Colqulioun  servitor  to  James  Duncanson  at 
"  Garshake,  writer  hereof" — which,  it  was  argued,  left  it  doubtful 
whether  Adam  Colquhoun  or  James  Duncanson  was  the  writer.     It 
was  answered  that  the  bond  plainly  showed  that  Adam  Colquhoun, 
the  witness,  was  also  the  writer ;  and  the  deed  was  sustained.     It 
may  be  here  remarked,  that  the  Court  is  always  disposed  to  give 
weight  to  evidence  deducible  from  inspection  of  the  deed.    But  the 
lesson  to  be  derived  from  such  cases  as  these  is  a  caution  to  avoid  the 
risk  of  such  doubtful  questions. 

It  is  of  importance  to  attend  to  the  operation  of  the  statutes  which 
we  have  reviewed,  with  regard  to  deeds  which  are  partly  printed  and 
partly  written.  Mr.  B.oss  has  objected  strongly  to  the  admission  of 
any  deeds  not  entirely  in  writing  to  the  privileges  conferred  hj  the 
statutoiy  solemnities.  But  Lord  Stair  states  expressly,  that  'writ 
comprehends  both  chirographum  and  typographum^  such  writ  being 
made  probative  by  the  acknowledgment  in  writing  of  the  party  ;  in 
illustration  of  which  he  cites  the  authentication  of  St.  Paul's  Epistles^ 
Chap.  iii.  17, 18.  as  in  the  second  to  the  Thessalonians,  "  the  salutation  of  me  Pa.u] 
"  with  my  own  hand,  which  is  the  sign  in  every  epistle  ;  so  I  write.' 
Indeed,  it  does  not  appear  that  deeds  partly  printed  are  liable  to 
substantial  objection,  provided  the  requirements  of  the  statutes 
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observed  in  their  completion.  Printed  bonds  have  long  been  in  use  Pabt  I. 
in  the  Post-office,  in  the  Excise,  and  Customs,  and  in  other  public  chaptbe  II. 
offices ;  and  the  rapid  extension  of  commerce  and  the  multiplied  chan- 
neb  of  business  are  continually  demanding  increased  facilities  for  the 
npid  completion  of  transactions — a  purpose  for  which  printed  deeds, 
or  such  as  are  engraved  or  lithographed,  are  peculiarly  fitted.  Not- 
withstanding that  the  teiTus  of  the  statutes  applied  only  to  written 
deeds,  the  use  of  printed  bonds  became  legal  by  custom  ;  and  in  the 
case  of  the  Creditors  of  Spot,  30  th  November  1 711^  the  Lords  repelled  m.  16868. 
the  objection  to  a  printed  bond  that  it  wanted  the  writer's  name  and 
designation,  seeing  that  it  did  contain  the  designation  of  the  party 
who  filled  up  the  blanks,  these  blanks  being  the  debtor's  name  and 
dedgnation  with  the  date  and  witnesses.  And  in  consistency  with 
this  decision,  and  in  vindication  of  the  statutory  requisites  as  applied 
to  such  deeds,  a  printed  bond  was  found  null  which  did  not  contain 
the  name  and  designation  of  the  party  who  inserted  in  writing  the 
sam,  the  creditor's  name,  the  term  of  payment,  and  date  and  wit- 
nesses, the  holder  of  the  bond  being,  however,  allowed  to  instruct  by 
evidence,  that  these  essentials  were  inserted  by  the  debtor,  the  grantor 
of  the  bond,  himself,  in  which  case  it  would  have  been  entitled  to  the 
piivilegesofaholograph  writing;  AUardicev.Forbe8,25th  J  BJiusirf  1710.  M.  16862. 

2. — Upon  what  substance  a  Deed  may  be  written, — Sir  Edward  TJpoh  what 
Con  in  his  Commentary  upon  Littleton  says : — "  If  a  writing  be  written. 
**  made  upon  a  piece  of  wood,  or  upon  a  piece  of  linen,  or  in  the  bark  §  370. 
**  of  a  tree,  or  on  a  stone,  or  the  like,  and  the  same  be  sealed  and 
**  delivered,  yet  is  it  no  deed  ;  for  a  deed  must  be  written  either  in 
"  parchment  or  paper ;"...."  for  the  writing  upon  these  is  least 
"'sabject  to  alteration  or  corruption/'     Blagkstone,  following  this 
aathority,  holds  that,  if  a  deed  "  be  written  on  stone,  board,  linen, 
^  leather,  or  the  like,  it  is  no  deed/'    Mr.  Byles,  a  living  English 
lawyer,  in  his  Treatise  on  the  Law  of  Bills  of  Exchange,  conceives  ^-  ^3. 
that  bills  and  notes  ''  might  be  written  on  parchment,  cloth,  leather; 
""  or  any  other  substitute  for  paper  capable  of  being  transferred  from 
"  band  to  hand.''    This  opinion  may  not  appear  altogether  inconsis- 
tent with  the  other,  if  we  advert  to  the  limited  period  within  which 
the  paxposes  of  a  bill  of  exchange  are  accomplished,  and  the  greater 
ocoHion  for  durability  in  a  sealed  deed.     I  am  not  aware  that  this 
qoerticm  has  engaged  the  attention  of  any  writer  upon  the  Law  of 

The  Statute  1696,  cap.  15,  which  we  shall  afterwards  have 
to  refer  to,  as  granting  permission  to  write  deeds  on  succes- 

in  the  way  now  generally  adopted,  makes  mention  of  paper, 
te  cnnot  be  held  to  prescribe  that  as  the  sole  substance  upon  which 

be  written  ;  since,  by  long  practice,  the  liberty  which  it 
baa  been  extended  to  deeds  engrossed  upon  parchment.     The 
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Fart  L      Stamp-duty  Acts,  no  doubt,  interpose  a  practical  difficulty  in  using 
Chatter  II,   ^^7  substance  other  than  vellum,  or  parchment,  or  paper,  which  alone 
are  provided  by  the  Commissioners  of  Stamps.    But  there  are  deeds 
upon  which  no  stamp-duty  is  imposed  ;  and  it  is  not  easy  to  discover 
any  principle  for  holding  that  the  intention  of  a  party  should  not  re- 
ceive eiFect,  if  inscribed  in  due  form  of  law  upon  any  substance 
capable  of  preserving  it  entire  and  unvitiated.     Circumstances  may 
be  conceived  in  which  the  legitimate  purpose  of  a  party  might  be 
defeated,  if  it  is  to  be  held  that  he  cannot  dispose  of  his  property  by 
writing,  unless  it  be  on  paper  or  parchment    Some  of  you  may  re- 
member a  striking  incident  which  occurred  a  few  years  ago,  when 
many  lives  were  lost,  the  parties  having  been  immured  in  a  coal-pit 
in  the  north  of  England.    On  reaching  the  sufferers,  an  iron  plate 
was  found  beside  the  body  of  one  of  them,  inscribed  by  him  in  the 
immediate  prospect  of  death  with  a  most  affecting  message  of  conso- 
lation to  his  surviving  mother.    Now,  if  in  a  similar  form  any  writing 
of  a  testamentary  nature  had  been  found,  I  should  be  unwilling  to 
believe  that  the  law  would  disregard  it ;  nor  does  it  appear  that  any 
legal  principle  would  be  violated,  or  dangerous  precedent  established, 
were  effect  given  to  such  a  deed,  provided  the  means  existed  of  fixing 
its  authenticity. 
Stamp  Aon.  %      But,  be  this  as  it  may,  paper  and  parchment,  or  vellum,  are  the 
substances  appropriated  by  universal  practice  to  the  writing  of  deeds ; 
and  the  first  point  to  which  we  must  look  is,  that,  whichever  of  these 
is  used,  it  be  impressed,  or  stamped  with  the  proper  amount  of  duty 
imposed  by  the  Legislature  upon  the  particular  instrument  which  is  to 
be  written  upon  it.    This  is  a  matter  of  great  importance  in  practice, 
and  demands  careful  attention.     It  is  impossible,  however,  within  the 
limits  of  our  time,  to  enter  into  a  detailed  examination  of  the  statutes 
relating  to  stamp-duties.    These  the  practitioner  must  carefully  study 
for  himself;  and  by  obtaining  a  minute  acquaintance  with  their  pro- 
visions, he  will  be  exempted  from  much  after  trouble  and  anxiety.    1 
shall  notice  a  few  leading  points. 

Stamp-duties  were  first  introduced  into  this  country  as  a  tenaporaTj 
war-tax  by  the  Act  5  Will,  and  Maiy,  cap.  21  •  Afterwards,  and  gra- 
dually, such  duties  were  permanently  imposed  upon  various  deed&  a' 
different  periods.  The  principal  Stamp  Act  is  the  55  Geo.  III.,  cap 
184,  as  modified  by  several  posterior  statutes,  hut  chiefly  by  tKe  Y 
and  14  Vict.  cap.  97.  The  duties  now  in  force  are  contained  i 
schedules  subjoined  to  these  statutes,  to  16  &  17  Vict.  cap.  59,  16  • 
17  Vict.  cap.  63,  and  also  to  the  Act  of  1854,  17  &  18  Vici  cap.  8 
The  schedules  of  these  Acts  are  very  comprehensive,  and  exliVb 
in  alphabetical  order  the  various  deeds  and  instruments  subject 
duty,  and  the  amount  of  duty  payable  for  each.  By  the  third  S€ 
tion  of  the  first  of  these  Acts,  these  duties  are  placed  under  the  <^ 
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snd  management  of  the  Commisaionera  of  Stamps  in  Great  Britain,  who  Part  I. 
are  required  to  provide  for  the  issuing  of  vellum,  parchment,  and  chactm  II 
paper  properly  stamped  ;  and  by  section  eighth,  the  powers  and  pro- 
nsioiis  of  former  Acts  are  continued  for  levying  and  securing  the 
dnties  by  fines  and  penalties.  It  is  very  necessary  to  attend  to  the 
tenth  clause  of  the  same  Act,  which  provides,  that,  where  a  stamp  or 
lUmps  are  used  of  an  improper  denomination  or  rate  of  duty,  the 
instrament  shall  nevertheless  be  valid  and  effectual,  provided  the 
stamps  thus  improperly  used  are  of  equal  or  greater  value  than  the 
stamp  or  stamps  which  ought  regularly  to  have  been  used.  It  is 
to  be  carefully  observed  that,  by  the  concluding  part  of  the  section, 
this  provision  does  not  apply  to  the  case  where  the  stamp  used  irre- 
gularly shall  have  been  specially  appropriated  to  any  other  instru- 
ment, by  having  the  name  of  such  other  instrument  on  the  face 
thereof.  But  by  I7  &  18  Vict.  cap.  88,  §  10,  the  one  penny  stamps 
for  receipts  may  be  used  for  drafts,  and  those  for  drafts  or  orders  may 
be  used  for  receipts,  notwithstanding  their  special  appropriation. 

We  are  first,  then,  to  take  care  that,  with  the  exception  just  noticed.  Stamp  Acts, 
the  stamp  is  not  one  appropriated  to  a  different  instrument.  And  ^^• 
we  are  next  to  ascertain  that  the  stamp  denotes  the  amount  of  duty 
proper  to  the  instrument  to  be  written  upon  it.  This  will,  in  general, 
be  found  by  examining  the  schedules.  Some  deeds  require  a  stamp 
duty  ad  valor-em  according  to  the  amount  of  the  consideration  or  of  the 
snm  to  which  they  refer ;  thus,  a  conveyance  upon  a  sale  is  charged 
with  duties  graduated  according  to  the  price ;  and,  in  the  same  way, 
Iwnds  for  money  lent,  mortgages,  bills,  and  promissory  notes — of  which 
the  duty  is  also  regulated,  in  part,  by  the  distance  of  time  at  which 
they  are  payable — settlements,  leases,*  inventories  of  personal  suc- 
cession, indentures  of  apprenticeship,  are  all  subject  to  ad  valorem 
Jntiea  according  to  the  pecuniary  amount  of  the  contract  in  every 
^^  Other  deeds,  again,  have  a  certain  fixed  duty — as  agreements, 
Umda  for  the  due  execution  of  an  oflSce,  and  other  bonds  not  charged 
in  the  schedule,  powers  of  attorney,  and  others  which  you  will  find 
iiitinctly  enumerated.  By  16  and  17  Vict.  cap.  59,  receipts  or  dis- 
^rges  for  money  amounting  to  £2  or  upwards  are  charged  with  a 
^tr  of  one  penny.  A  writing  attesting  the  mere  fact  of  the  passing 
ef  money  from  one  hand  to  another,  when  that  money  is  not  paid  in 
tie  discharge  of  some  preceding  obligation,  is  not  a  receipt  in  the 
"^Qseof  the  Stamp  Acts,  and  does  not  require  a  stamp  ;  Macintosh  i4D.  187. 
'•  Pitcaim^  16th  December  1851,  and  authorities  there  cited.f  There- 
fc^  the  receipt  by  an  agent  from  his  principal  of  money  to  be  applied 
^^  fortherance  of  the  mandate  under  which  he  is  acting,  does  not 

•  He  doty  npon  leases  having  been  imposed  according  to  the  yearly  rent,  now  duties  arc, 
'■  TM  %eKi.  of  17  &  18  Vict.  cap.  S3,  made  chargeable  upon  leases  for  less  than  a  year. 

♦  Set  jujU'  to  p.  94. 
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Pabt  I.      require  a  stamp.    With  regard  to  such  deeds  as  are  not  either  charged 
CHArm  11.   ^^^^  ^^^7  ^^  exempted,  these  are  comprehended  in  the  general  charge 
of  deeds  not  otherwise  charged,  or  expressly  exempted.    An  import- 
ant provision  is  made  bj  the  14th  section  of  13  and  14  Vict  cap.  97, 
for  determining  cases  of  dubiety  with  respect  to  the  proper  stamp- 
duty.     Upon  presenting  the  deed  with  a  fee  of  ten  shillings,  the  com- 
missioners are  required  to  assess  the  duty,  and  after  a  stamp  has  been 
affixed  denoting  the  duty  to  which,  in  the  judgment  of  the  commis- 
sioners, the  deed  is  liable,  such  deed  is  to  be  received  in  Courts  of  Law 
as  duly  stamped.    If  the  applicant  is  dissatisfied  with  the  opinion  of  the 
commissioners,  he  may  obtain  the  judgment  of  the  Court  of  Exchequer 
at  Westminster,  upon  depositing  40s.  to  be  repaid  if  the  appeal  is 
successful.    Before  thus  assessing  the  duty,  the  commissioners  may, 
by  17  and  18  Vict.  cap.  83,  sect  17,  require  proof  that  the  facts  upon 
which  the  duty  depends  are  correctly  stated.    By  16  and  17  Vict. 
cap.  59,  sect.  13,  when  the  commissioners  are  of  opinion  that  an 
instrument  is  not  chargeable  with  duty,  they  may  impress  it  with  a 
stamp  denoting  that  it  is  not  chargeable. 
Stamp  Acts,        We  are  next  to  advert  to  the  length  of  the  deed,  and  to  take  care, 
if  it  contain  more  words  than  the  schedule  permits  to  be  written  upon 
one  sheet,  that  it  is  extended  to  the  proper  number  of  sheets  in  con- 
tinuation, and  that  these  are  impressed  with  the  duty  prescribed  by 
the  schedules  in  different  cases  for  the  additional  sheets  of  deeds 
requiring  more  than  one.    Here  it  is  veiy  necessaiy  to  keep  in  view 
that  every  portion  of  a  deed  requiring  to  be  stamped  must  be  written 
upon  stamped  paper,  and  it  is  not  sufficient  that  a  stamp  of  large 
V  enough  value  for  the  whole  deed  appears  upon  a  part  of  it,  if  there 
'  be  any  other  part  which  is  written  upon  unstamped  paper.    Thus,  in. 
3  D.  890.         Hficol  V.  Fraser,  11th  March  1841,  part  of  a  lease  had  been  written 
upon  an  unstamped  half-sheet  of  paper,  which  had  been  substituted 
for  the  half  of  a  sheet  duly  stamped,  and  it  was  found  that  the  deed 
was  not  sufficiently  stamped 
Deem  exempt-     The  deeds  exempted  from  stamp  duty  are  specified  in  the  schedules 
DUTT.       ^"^  under  the  titles  of  deeds  of  a  similar  natura    Those  which  it  is  most 
important  to  notice  here  are  the  following : — 
Bank  cheques  payable  to  the  bearer  on  demand,  and  issued  witbin 
ten  miles  of  the  banker  or  person  acting  as  a  banker,  on  whom 
they  are  drawn.*    These  are  expressly  exempted  from  the  dnt^ 
/  of  one  penny  imposed  on  letters  of  credit  by  16  and  1 7  Vict,  cap 

59.  By  9  Geo.  lY.  cap.  49,  §  15,  the  distance  was  increased  t< 
fifteen  miles.  Thus,  while  I  live  within  fifteen  miles  of  my  banker 
I  may  give  orders  upon  him  payable  to  the  bearer,  without  stamps 
but  all  orders  issued  at  a  greater  distance  must  be  written  oi 
paper  duly  stamped.    If  a  banker  pay  money  upon  unstampe 

*  See  note  to  p.  94. 


^ 
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orders,  knowing  that  they  were  drawn  at  a  distance  beyond  fifteen      .Pabt  I. 

mfleSy  or  that  they  are  wrong  dated  in  point  of  time  or  place,   ^  ^ 

he  will  not  be  allowed  to  recover  the  amount ;  Swan  v.  Bank  o/*n— ,.--^™ 
Scotland,  5th  February  1835;  reversed  on  appeal,  6th  July  edprokbtamf- 
1835.     By  17  and  18  Vict.  cap.  83,  §  7,  no  unstamped  draft  or  i^;^^ .  2 
order  can  be  remitted  or  circulated  beyond  fifteen^miles  from  Sh.  &  M*L. 
the  bank  where  it  is  payable,  under  a  penalty  of  ^^50.    But  by    ^^'  ^^' 
§  8  any  such  draft,  if  lawfully  issued  unstamped,  nlay,  by  af- 
fixing an  adhesive  stamp  before  it  has  gone  beyond  the  assigned 
limit,  be  made  negotiable  beyond  that  distance. 

Appraisements  for  legacy  duty. 

Agreement  for  a  lease,  the  rent  being  under  ^5. 

Agreement  for  hire  of  a  labourer,  artificer,  manufacturer,  menial 
servant,  and  of  a  mariner  from  port  to  port  in  Qreat  Britain. 

Indentures  of  poor  children. 

Indentures,  bonds,  contracts,  and  agreements  made  in  the  United 
Kingdom,  as  to  service  in  British  colonies  of  any  artificer,  ser* 
vant,  clerk,  labourer,  &c. — (17  &  18  Vict.  cap.  83.) 

Bonds  of  Friendly  Societiea 

Bond  in  confirmation  of  executor,  the  estate  being  under  <f  20. 

Extracts  of  protests  for  sums  under  40s. 

ComnuiBions  to  General  Assembly  and  other  Church  courts. 

Leases  of  waste  lands,  where  the  rent  is  below  a  specified  amoant. 

Insaiancea  on  agricultural  produce,  and  of  public  hospitals,  and  of 
property  in  a  foreign  kingdom  at  amity  with  the  Sovereign  of 
this  countij. 

Receipts  fbr  money  deposited  in  banks. 

Receipts  on  promissory  notes,  bills  of  exchange,  and  drafts  or  ordera 

Letters  acknowledging  the  safe  arrival  of  bills  of  exchange,  pro- 
missoiy  notes,  or  other  securities,  were  formerly  exempted  ;  but 
this  exemption  was  repealed  by  the  13th  section  of  17  &  18 
Vict.  cap.  83. 

Receipts  or  discharges  indorsed  or  written  upon  a  bond,  mortgage, 
or  other  security  duly  stamped,  acknowledging  receipt  of  the 
sums^  principal  and  interest,  thereby  secured. 

Beeeipts  for  the  duty  upon  fire  insuranca 

Receipts  for  money  paid  to  the  Crown ;  17  &  18  Vict  cap.  83, 

Pkiblie  maps  and  certain  other  public  documents  are  not  stampable, 
though  referred  to  in  a  deed  or  instrument ;  17  &  18  Vict.  cap. 
8S.§22. 

Wiil%  testaments,  testamentary  instruments,  and  dispositions 
m4friig  causa  of  every  description.* 


bt  okMired  that  the  ezenptioii  here  referred  to  ie  an  exemption  from  the  ad 
hfy  00  "  ■ettlemcnts.*' 
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Chaptbb  II. 


Stamp  Acrre, 
etmt*. 


By  the  Bankruptcy  Act,  2  &  3  Vict,  cap^  41  J§  145,  there  is  an 
exemption  from  stamp-duties  upon  conveyances,  sales,  and  pro- 
ceedings under  that  statute,  in  so  far  as  the  payment  of  such 
duties  would  diminish  the  estate  to  the  creditors,  or  to  the  bank- 
rupt himself  if  reinvested.* 

The  duties  imposed  by  the  Act  55  Geo.  IIL,  are  affected  by  sub- 
sequent statutes ;  in  particular,  by  7  &  8  Yict  cap.  21,  reductions  are 
made  on  sea  insurances,  agreements  chargeable  previously  with  a 
duty  of  £1  are  reduced  to  2s.  6d.,  and  powers  of  attorney  to  vote 
in  meetings  of  joint-stock  companies,  of  which  the  stock  is  divided 
into  shares  and  transferable,  are  also  reduced  to  a  duty  of  2s.  6d. 

Duplicates  or  counterparts  of  deeds  are,  by  13  &  14  Vict  cap.  97, 
chargeable  with  reduced  rates  of  stamp-duty ;  and  an  omission  in 

16  &  17  Vict  cap.  63,  to  extend  such  reduced  duty  to  deeds  specified 
under  the  head  '^  Conveyance,"  is  supplied  by  the  15th  section  of 

17  &  18  Vict.  cap.  83. 

By  the  1  &  2  Vict  cap.  85,  stamps  denoting  duties  payable  in  one 
part  of  the  United  Kingdom  may  be  used  for  instruments  liable  to 
stamp-duties  payable  in  any  other  part,  provided  the  stamps  so  used 
are  of  equal  or  greater  amount  than  those  charged  on  such  instru- 
ments, and  provided  abo  that  no  stamp  specially  appropriated  by  a 
mark  on  its  face  to  one  particular  instrument  idiaU  be  used  for 
another. 

Instruments  made  out  of  this  countiy  or  at  sea  do  not  require  to 
be  stamped  in  terms  of  the  Act  55  Geo.  III.,  which  directs  the 
duties  thereby  granted  to  be  levied  "  in  and  throughout  the  whole  of 
'*  Great  Britain."    But  here  the  duties  imposed  by  17  &  18  Vict, 
cap.  83,  upon  foreign  bills,  must  be  kept  in  view.    Our  Courts  will 
not  regard  the  want  of  a  stamp  in  a  foreign  deed,  although  a  stamp 
may  be  requisite  to  such  deed  by  the  law  of  the  country  where  it 
was  made,  because  our  Judges  will  not  notice  the  revenue  laws  of 
another  state.     But  it  is  drSeront  if  the  instrument  has  been  made 
Sn  a  foreign  country  subject  to  the  Sovereign  of  this  realm,  in  which 
lease  it  will  be  a  good  objection  that  it  is  not  impressed  with  the  duty 
payable  where  it  was  made. 

It  has  been  laid  down  as  a  general  rule  in  the  construction  of  tlio 
Stamp  Acts  by  the  English  Judges,  to  whose  opinion  in  such  matters 
weight  is  attached  in  our  Courts,  that  the  cases  in  which  duty  is  to 


16  D.  991. 


•  By  6  Geo.  IV.  c.  41,  §  1,  billB  of  sale,  conTeyonoes,  assignments,  &o.,  for  the  sale  oi 
transfer,  either  absolutely  or  otherwise,  of  a  ship,  or  share  of  a  ship,  are  exempted  €roi\ 
stamp-duty.  A  letter  acknowledging  the  receipt  of  a  sum  as  the  price  of  shares  of  &  ship  i 
not  a  document  &Uing  under  the  above  exemption.  It  is  truly  a  receipt  for  money  ;  and  i 
unstamped,  it  is  not  legal  evidence  of  payment,  and  cannot  be  used  as  a  declan^tion  c 
trust ;  Datndson  v.  Swanatmj  21st  June  1854. 
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Attach  must  be  fairly  and  explicitly  marked  out  by  the  terms  of  the      P^^n  I* 
statutes,  and  that  a  liberal  construction  is  to  be  given  to  words  of  Chaptbr  IL 

exemption.  Stamp  Acts, 

It  is  well  understood,  that  no  single  instrument  which  is  liable  to  <'^'^' 
one  specific  duty  is  chargeable  under  any  two  or  more  heads  or  de- 
nominationa  Thus  a  deed,  containing  both  a  personal  bond  and  a 
disposition  of  lands  in  security  of  the  amount,  is  chargeable  only 
with  the  duty  imposed  upon  a  mortgage,  and  not  with  both  a  bond 
stamp  and  a  mortgage  stamp,  although  the  schedule  contains  both  of 
these  denominations.  But  when  the  same  deed  is  made  for  more 
than  one  valuable  consideration,  it  is,  by  §  16  of  I7  &  18  Vict.  cap.  83, 
chargeable  with  stamp-duty  in  respect  of  each.  And  if  one  deed 
eontains  more  than  one  contract  or  instrument  or  transaction,  there 
must  be  a  distinct  stamp  for  each  of  thesa  Thus  three  acts  of  infeft- 
ment  under  three  separate  warrants,  though  in  favour  of  the  same 
party,  were  held  to  require  separate  stamps ;  Macintosh  v.  Orant,  12th  9  S.  583. 
May  1831.  A  deficiency  in  this  respect  cannot  be  supplied  by  an- 
nexing stamps  on  separate  sheets. 

Where  an  agreement  is  contained  in  various  letters  or  other  docu-  ' 
ments,  and  these  serve  to  constitute  the  same  agreement,  one  stamp 
is  sufficient.    And  although  there  may  be  several  subjects  of  contract, 
if  tbey  all  manifestly  form  part  of  only  one  transaction,  one  stamp 
18  sufficient     Thus  you  may  have  a  personal  bond  for  money  secured 
both  by  a  disposition  of  lands  and  an  assignment  of  a  life  policy  or 
other  moveable  property,  and  the  mortgage  stamp  will  cover  them 
all.     This  is  well  illustrated  by  the  case  of  Brown  v.  BedweU,  3d  9  S.  136. 
December  1830,  where  a  deed,  containing  a  personal  bond  by  a  hus- 
band and  an  heritable  security  by  his  wife,  was  held  liable  only  to  a  • 
single  ctd  valorem  mortgage  duty.     But  where  a  conveyance  of  land 
contained  a  bond  for  an  annuity,  it  was  held,  in  consequence  of  the 
provisions  under  the  word  "  conveyance,'*  to  require  both  a  convey- 
ance stamp,  and  the  stamp  imposed  upon  the  grant  of  an  annuity ; 
WUtie  V.  FlotoerdeWf  5th  March  1860.  12  d.  bis. 

Composition  contracts,  discharges  by  creditors,  and  relative  deeds, 
though  subscribed  by  many  parties,  are  ruled  by  the  same  principle, 
and  held  to  refer  to  one  matter,  viz.  the  estate  for  division,  and  so  re- 
quire only  one  stamp.    It  was  so  decided  in  the  case  of  Johnston  &  Co,  M.  t;.  "Writ/' 
y.AttweU,  7th  March  1801 ,  with  regard  to  an  obligation  granted  by  seve-  ^^P'  ^°-  ^' 
lal  parties  to  pay  the  debts  owing  to  the  six  creditors  of  one  person. 

Where  an  instrument  liable  to  stamp-duty  is  not  stamped,  it  is  not  Nullities 
admissible  as  evidenca    This  is  expressly  enacted  by  the  59th  sec-  ^^^^  Stamp 
tioD  of  the  9th  and  10th  Will.  III.  cap.  25,  which  is  continued  by  sub- 
sequent statutes,  and  is  now  in  force.     But  an  exception  has  been 
ioteoduced  by  17  and  18  Vict.  cap.  83,  §  27,  which  admits  unstamped 
iiHtrBments  in  evidence  in  any  criminal  proceeding.     In  civil  suits 
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Past  L      the  rule  continues  unaltered.    The  Court,  therefore,  cannot  look  at 
CuAmR  IL  ^^  unstamped  instrument,  further  than  to  ascertain  that  it  is  liable 

Stamp  Actb,     to  the  objection.     This  was  exemplified  in  the  case  of  Gcuhow  v. 

^'^"'^  Wilson,  4th  January  1830,  where  an  unstamped  missive  of  sale 

6  Murray,  98.    ^^^  j^^j  admitted  as  evidence,  even  although  the  objection  to  it  was 
.  not  insisted  in  bj  the  party  against  whom  it  was  adduced.    Ho  con- 
jsent  of  parties  can  cure  a  defect  by  which  the  public  revenue  suffers. 
The  same  enactment,  however,  provides  the  remedy,  that  the  instru- 
ment may  be  admitted  upon  payment  of  the  duty  and  of  a  penalty, 
and  upon  the  instrument  being  stamped  with  a  lawful  stamp.    The 
power  of  getting  deeds  stamped  after  execution  is  facilitated  by  §  12 
of  the  Statute  13  and  14  Vict  cap.  97,  the  commissioners  being  autho- 
rized to  remit  the  whole  or  a  part  of  the  penalty  upon  the  deed  being 
presented  to  be  stamped  within  twelve  months,  where  the  execution 
without  a  stamp  has  proceeded  from  accident,  mistake,  inadvertency,  or 
ui*gent  necessity,  and  without  wilful  design  to  defraud  the  revenue;  and 
by  §  13,  deeds  executed  abroad  may  be  stamped,  without  a  penalty, 
within  two  months  from  their  being  received  in  this  countiy.*  There 
are  certain  instruments,  however,  to  which  the  remedy  is  not  available. 
By  the  23  Geo.  III.  cap.  49,  §  14,  bills  of  exchange,  promissoty-notes, 
and  receipts  or  dischai^es,  are  declared  inadmissible  as  evidence,  un- 
less properly  stamped  before  being  written ;  and  this  is  still  in  force, 
with  this  modification,  that,  by  35  Geo.  IIL  cap.  55,  §  11,  receipts  and 
dischai^es  may  be  stamped  within  a  fortnight  upon  payment  of  the 
duty  and  a  penalty  of  £5,  and  within  a  month  upon  payment  of  the 
duty  and  J^IO ;  and,  by  the  37  Geo.  III.  cap.  136,  §  5,  bills  and  notes 

See  tttpra, p.85  /written  upon  stamps  of  sufficient  value  but  of  a  wrong  denomination 
^  may  be  stamped  correctly,  upon  payment  of  the  duty  and  a  penalty. 
It  has  been  already  noticed  that,  by  1 7  &  18  Vict  cap.  83,  §  10,  the 
penny  stamps  for  receipts  may  be  used  for  drafts,  and  the  penny 
stamps  for  drafts  for  receipts,  notwithstanding  the  special  appropria- 
tion. But  there  is  no  remedy  for  a  bill  or  note  written  upon  a  stamp 
of  a  wrong  denomination  and  of  too  small  value ;  and,  with  these 
explanations,  it  is  certain  that  a  bill,  promissory-note,  or  receipt, 
written  upon  paper  unstamped  or  stamped  with  too  low  a  duty,  is 
incurably  defective,  and  not  admissible  as  evidenca    This  is  strongly 

13  &  190.        illustrated  in  the  case  of  Oreenock  Bank  ▼.  Darroch,  12th  December 

1834,  where  a  party  admitted  his  signature  as  drawer  and  indorser  of 
a  bill  of  exchange  written  upon  an  insufficient  stamp ;  and  yet,  the 
Court  being  forced  by  the  Stamp  Acts  to  lay  the  bill  out  of  view,  he 
was  held  not  liable  for  the  amount,  unless  the  holder  could  prove  the 
debt  by  other  evidence  than  the  bill.    But,  although  unavailin^f  to 

*  Instramento  are  received  at  the  Solicitor's  OfBce,  Inland  Revenue,  and  transmitted  to 
London  to  be  stamped,  if  lodged  wUJUn  §ixtff  dQy$  ofihe  fint  date,  on  payment  of  the  duty. 
See  also  p.  93,  and  note. 
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prove  the  payment  to  which  it  refers,  an  unstamped  receipt  may  bo      P^un  I. 
used  for  what  is  called  a  collateral  purpose,  eg.,  an  unstamped  receipt  chaptbb  II. 
'  for  rent,  though  it  cannot  be  used  to  prove  the  payment,  may  be  ad- 
'  duced  to  prove  the  fact  of  tenancy.     Upon  this  principle,  in  Matheson  ^^^^'^  ^pp- 
i  Son  V.  Ross,  27th  March  1849,  an  unstamped  receipt  was  admitted 
to  prove  a  state  of  accounts  written  upon  it,  that  state  of  accounts  not 
being  dependent  upon  proof  of  the  payment*    The  same  is  the  case 
with  respect  to  policies  of  sea  insurance,  which  are  absolutely  null,  if 
not  stamped  when  written  ;  and  the  Commissioners  are  forbidden  to 
stamp  them  by  the  15th  section  of  35  Geo.  IIL  cap.  63.    The  duties 
on  sea  insurances  in  the  general  Act  55  Geo.  IIL  are  repealed,  and 
olbers  imposed  by  the  3  &  4  WilL  IV.  cap.  23. 

Indentures  of  apprenticeship  are  absolutely  void,  if  the  considera- 
tion be  not  truly  set  forth  in  them  ;  and  also,  though  otherwise  uuex- 
eeptionable,  they  are  absolutely  void,  if  not  duly  stamped  within  three 
months,  when  executed  within  fifty  miles  from  the  limits  of  the  weekly 
bills  of  mortality,  and,  when  at  a  greater  distance,  within  six  months.-f* 
The  duty  on  indentures  is  reduced  by  16  &  17  Vict.  cap.  59. 

With  these  exceptions,  deeds  may  be  stamped,  on  payment  of  a  Aftbr-stamp- 
penalty,  at  any  time ;  and  where  a  deed  is  deficient  in  this  respect,  the  ^^' 
Court,  if  craved  in  due  time,  will  sist  process,  to  afford  time  forgetting 
it  stamped.     It  is  needless  to  refer  to  the  numerous  cases  in  which 
this  has  been  dona    In  Church  v.  Sharpe,  8th  March  1843,  a  party  5  D.  876. 
was  allowed  to  get  a  minute  of  lease  stamped,  after  having  at  an  early 
stage  of  the  litigation  declined  to  avail  himself  of  the  power  so  to  va- 
lidate the  document.    Even  after  a  deed  has  been  placed  upon  record,  \ 
the  Court  will  grant  warrant  to  transmit  it  to  the  Stamp-Office  to  be  / 
stamped,  on  security  being  found  to  return  it  to  the  register ;  Laidlaw,  i'5  F.  0. 856. 
2l8t  January  1840.    With  regard  to  the  expense  of  stamping,  the 
Court  imposed  that  burden  upon  the  granter  of  the  obligation,  in 
Oardiner's  Executrix  v.  Bennett,  28th  November  1839,  on  the  ground  ^  !>•  156. 
that  implement  ought  to  have  been  given  without  rendering  any  action 
necessary,  and  that  he  ought  to  have  given  a  valid  obligation  at  first. 
Bat  it  is  important  to  observe  that  where  the  granter  becomes  bank- 
mpt,  this  expense  will  fall  upon  the  receiver  of  the  unstamped  docu- 
ment ;  Law  V.  M'Laren^  20th  July  1849  ;  here  it  was  observed  on  the  ^^  ^'  i^^- 
Bench,  that  the  policy  of  the  law  requires  the  Court  to  check  the 
practice  of  using  unstamped  documents.    The  expense  of  stamping  a 
mutual  deed  founded  on  by  both  parties  was  imposed  equally  upon 

*  In  BoRfiatyne  ▼.  TFtZson,  13th  December  1855,  an  account  containing  entries  of  money  18  D.  230. 
M  p«d,  was,  althoug^h  unstamped,  allowed  to  be  produced  as  cYidence,  not  of  the  payment 
4  the  soma  of  money,  but  of  the  state  of  the  balance  as  between  the  parties  at  the  date  at 
«ikb  it  was  rendered. 

t  By  the  third  section  of  19  &  20  Vict  c.  83,  the  indentures  of  law  apprentices  are  allowed  19  &  20  Vict.,  , 
t->  U  ftmTnr*'*^  upon  payment  of  penalties  varying  with  the  period  within  which  the  duty  is  c.  83. 
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Vol.  i.  p.  739, 
4th  footnote. 


Elchies  v. 

"  Writ,"  No.  14. 
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M.5494. 


1  D.  10. 


1  D.  14. 


6  D.  97. 


v 


AFTEB-flTAMP- 

iMO  eontf*. 


them,  in  Logan  v.  Emce,  6th  March  1850.*  The  expediency  of  using 
stamped  documents  is  strikingly  shewn  in  Hutchinson  v.  Ferriery  4th 
March  1851,  where  a  lease  having  been  annually  renewed  by  missives, 
it  was  held  that  it  could  only  be  proved  by  production  of  these,  and 
that  they  were  inadmissible  as  evidence,  if  not  stamped. 

With  regard  to  the  legal  effect  of  stamping  deeds  after  their  date, 
different  views  have  been  taken.  In  the  case  of  Mackintosh  v.  Grant, 
12th  May  1831,  to  which  we  have  already  referred,  it  appears  to  have 
been  held  that,  a  sasine  having  been  inadequately  stamped  when  pre- 
sented  to  a  court  of  freeholders  in  support  of  a  claim  of  enrolment, 
the  judgment  of  that  court  rejecting  the  claim  could  not  have  been 
affected  by  the  subsequent  stamping  of  the  deed.  On  the  other  hand, 
Mr.  Bell,  in  his  Commentaries  on  the  Law  of  Scotland,  has  preserved 
a  brief  notice  of  an  election  case,  in  which  it  was  held  that  a  title  to 
vote,  which  at  the  time  of  enrolment  was  defective  from  sasine  having 
been  taken  on  a  disposition  having  a  wrong  stamp,  was  rendered  unex- 
ceptionable by  the  subsequent  affixing  of  the  proper  stamp.  The  date 
of  this  case  is  16th  February  1819,  but  the  name  is  not  given.  The 
general  tenor  of  the  decisions  is  to  make  deeds,  after  the  stamp  is 
affixed,  operate  retro  in  the  same  way  as  if  they  had  been  duly 
stamped  when  executed.  Thus,  in  the  case  of  Creditors  of  Kingsiorie, 
12th  January  1743,  diligence  by  inhibition  and  adjudication  having 
been  found  null  on  account  of  the  title  being  unstamped,  the  party 
got  it  stamped,  and  the  Lords  held  that  the  stamping  operated  back- 
wards so  as  to  support  the  diligence.  In  Lamont  v.  Lamont's  Credi- 
tors, 4th  December  1789,  the  subsequent  stamping  of  a  mortis  causa 
deed  was  held  to  validate  decrees  of  constitution  and  adjudication 
obtained  while  it  was  unstamped.  In  Davidson  v.  Oibh,  13th  Novem- 
ber 1838,  after-stamping  was  found  to  validate  ah  initio  a  process 
of  maills  and  duties ;  and  in  Wood  v.  Ker,  a  case  of  the  same  date  as 
the  last,  the  same  decision  was  pronounced  with  respect  to  a  process 
of  poinding  the  ground.  Again,  in  Mories  v.  Olen,  24th  November 
1843,  a  vote  given  for  the  trustee  in  a  sequestration  by  a  creditor, 
whose  ground  of  debt  was  objectionable  for  want  of  a  stamp,  was  held 
to  be  validated  by  the  after-stamping. 

But  while  in  these  cases  the  remedy  has  been  equal  to  the  defect. 


17  D.  358. 

9  D.  1502. 

10  D.  306. 


*  A  gratuitous  assignation,  unstamped,  was  produced  in  a  litigation  as  a  title  by  a  party 
who,  on  the  want  of  stamping  being  stated  as  an  objection,  had  it  stamped.  It  was  held  tHat. 
though  the  partj  producing  such  a  document  as  his  title  prevailed  in  the  litigation,  and  'W'as 
found  entitled  to  expenses  generally,  yet  he  was  bound  to  put  himself  tn  titulo  to  use  it,  and 
could  not  recover  the  expense  of  stamping ;  Macpherson  v.  Macphertortj  7th  February  1855-. 
One  of  the  judges  put  his  acquiescence  in  the  decision,  upon  the  ground  that  the  deed  'waa 
not  a  mutual  contract.    In  the  case  of  Smail  v.  PotU^  16th  July  1847,  the  expense  of  stamps 
ing  a  mutual  contract,  which  was  at  a  jury-trial  used  by  the  pursuer,  to  whom  expenses  'wert.* 
found  due,  was  laid  equally  upon  both  pursuer  and  defender,  upon  the  ground  that  the  con  -- 
tract  was  a  mutual  one.    The  same  was  also  found  in  Fhwert  v.  Otaydon,  18th  Decexnbc  v 
1847. 
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every  careful  Convejancer  will  not  the  less  consider  it  the  part  equally      PaetI. 
of  prudence  and  of  duty  to  have  his  deeds  put  upon  proper  stamps   GflAprsBlI. 
when  executed.    In  the  case  last  cited  you  will  find  that  the  judges  Cases  cited  b^ 
carefully  reserved  their  opinions  with  respect  to  the  legal  effect  of  322 '  ^^^^'  *• 
after-stamping  in  other  cases  than  the  one  then  before  them ;  and 
there  is  this  serious  risk  in  the  case  of  an  unstamped  deed,  that  if  it 
should  happen  to  be  lost,  the  tenor  of  it  cannot  be  proved.    This  has 
heen  found  in  England;  and,  although  the  point  has  not  actually 
occurred  in  our  Courts,  it  appears  to  be  certain  upon  principle,  that  a 
judge  could  not  receive  evidence  of  the  tenor  or  contents  of  a  deed 
open  to  an  exception  which  would  prevent  his  looking  at  the  deed 
itself  if  produced.* 

The  nullity  of  bills  of  exchange  and  promissory-notes  written  upon 
paper  either  not  stamped  at  all,  or  inadequately  stamped,  suggests  a 
very  important  caution  in  a  department  of  business  in  which  serious 
errors  will  naturally  occur,  if  not  guarded  against.  In  granting  ac- 
knowledgments for  money  upon  unstamped  paper,  it  will  happen  that 
something  is  said  as  to  the  repayment,  but  it  will  be  fatal  to  the 
vaUdity  of  the  document,  even  as  an  acknowledgment,  if  any  words 
are  used,  which  are  in  their  form  equivalent  to  a  promise  to  repay,  as 
it  will  be  held  to  be  a  promissory-note,  and  incapable,  therefore,  of 
receiving  the  stamp  after  being  writtea  Thus  in  M'Intosh  v.  Stewart,  8  S.  739. 
13th  May  1830,  an  acknowledgment  of  money,  with  the  addition, 
"  which  sum  I  promise  to  pay,"  was  held  to  be  a  promissory-note, 
and  void  for  want  of  a  stamp.  The  same  decision  had  been  given  in 
Alexander  v.  Alexander,  26th  February  1830,  where  the  document  8  8. 602. 
was  a  holograph  letter  in  these  terms : — "  I  acknowledge  to  have  this 
"  day  received  from  you  Eighty  Pounds  sterling,  which  /  shaU  pay 
"when  required.''  This  was  held  to  be  a  promissory-note.  See 
farther  Scott  v.  Scott,  19th  February  1835.  13  S.  490. 

Bat  an  acknowledgment  of  money  received,  with  an  engagement 
to  repay  in  the  form  not  of  a  promise  but  of  an  obligation,  is  held  to 
be  of  the  nature  of  a  bond»  and  therefore  stampable ;  Martin  v.  11  s.  782. 
Broth,  25th  June  1833 ;  Jones  v.  Farquharson,  4th  December  1834. 13  S.  117. 
In  these  two  cases,  the  words  "  oblige  to  pay"  or  "  to  repay,"  were 
used.    In  Firie's  Representatives  v.  SmOk's  Executrix,  28th  February  11  S.  473. 
1833,  there  were  four  acknowledgments  of  money  received,  containing 
in  the  two  first  the  words,  "  for  which  I  shall  account,"  and  in  the 
other  two  the  words,  "which  I  shall  repay  you  when  demanded." 
The  Courts  afler  consultation  of  the  whole  Judges,  held  that  the  two 
former  documents  were  neither  receipts  nor  promissory-notes,  and 

*  AgrtemtnU  (2b.  6d.  duty)  and  charUr-partieSf  may  be  stamped  witbin  fourteen  days, 
vitlBiit  penalty ;  7  St  B  Vict.  c.  21 ;  5  &  6  Vict.  c.  79*  An  attested  copy  may  be  h'kewise 
itasi|nl,  vjUioot  pooalty,  witbin  sixty  days  of  date  of  attestation ;  39  &  40  Geo.  III.  c.  S4. 
S«  aiio  p.  90,  BUpra, 
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16  D.  612. 


Past  l      therefore  stampable,  and  that  the  two  latter  were  promissory-notes, 
Chapter  II.  ^^^  ^  incapable  of  being  stamped. 

UirsTAMPBD  ^  England  there  is  in  familiar  use  an  abbreviated  form  of  an  ac- 

AoKKowLEDG-  knowledjTment  of  money  owinff,  called  an  L  0.  U.  The  document 
'  contains  simply  the  date,  the  three  capital  letters  1. 0.  U.,  the  amount, 
and  the  debtor's  signature,  with  or  without  the  creditor  s  address. 
Such  acknowledgments  receive  legal  effect,  and  are  held  exempt  from 
stamp-duty,  as  being  neither  receipts  nor  promissory-notes.  In  Scot- 
land we  have  on  this  point  the  authority  of  Mouspherwn  v.  MwMro^ 
18th  February  1854,  recognising  an  1. 0.  U.  as  an  acknowledgment  of 
debt  There  the  1. 0.  IT.  was  attached  to  a  letter,  which  contained  a 
stipulation  that,  though  the  acknowledgment  was  sent  to  the  creditor, 
he  must  **  wait  in  the  meantime."  It  was  held,  that  the  stipulation 
did  not  import  into  the  acknowledgment  a  condition  of  postponed 
payment,  so  as  to  convert  it  into  an  agreement,  and  to  render  a  stamp 
necessary  before  it  could  be  received  in  evidence  of  the  alleged  debt 
Written  acknowledgments  of  money — ^advanced  by  a  party  not  a 
banker,  but  accommodating  another  from  time  to  time  with  cash  to 
pay  his  workmen,  as  there  was  no  banker  in  the  neighbourhood — 
were  held  free  from  liability  to  stamp-duty,  in  Sloan  v.  BirtiwhitUe^ 
1st  June  1827.* 

It  is  an  established  principle  that,  after  an  instrument  has  been 
completed,  and  issued  or  made  an  available  security,  no  material 
addition  or  alteration  can  be  made  upon  it  without  an  infringement 
of  the  Stamp  Acts.  Bills  having  been  issued  as  completed  instru- 
ments, two  new  obligants  were  added  to  them,  and  on  this  ground 
they  were  declared  null  and  void ;  HofM  v.  PurveSy  7th  June  1836. 
In  this  case  you  will  also  find  the  doctrine  illustrated,  that  it  \&pars 
judicis  t-o  enforce  this  objection,  and  that  this  may  be  done  at  the 
most  advanced  stage  of  the  litigation. 
Although  the  want  of  a  stamp  nullifies  a  deed  which  is  by  law 

*  A  firm  of  law-agents,  who  were  the  petitioning  creditors  in  a  sequestration,  prodooed 
as  their  gronnd  of  debt  an  accoont-corrent,  containing  entries  for  cash  advances  made  hy 
them  in  the  character  of  factors  and  cashiers.    They  also  produced  as  the  Touchers  of  theae 
advances  unstamped  drafts  upon  them  by  their  client,  the  debtor,  in  the  following  form  : — 
"  Debit  my  account  with  £20."    The  question  was  raised,  but  not  decided,  whether  these 
vouchers  required  stamps,  or  whether  they  were  entitled  to  the  privileges  of  bankerB* 
cheques.    Lord  Fullbbtoh  observed : — "  These  orders  are  truly  receipts  for  money,  and  as 
"  such,  I  think,  require  a  stamp.    The  respondents  are  not  bankers ;  and  I  do  not  see  how- 
"  a  person,  who  has  a  sum  of  money  deposited  in  the  hands  of  another,  can  be  allowed  to  ge^ 
**  the  better  of  the  stamp-laws  by  granting  receipts  for  it  in  this  way.    I  do  not  think  theae 
*'  documents  can  be  looked  upon  as  I.  O.  n.s.    They  are  writings  which  rather  seem  to  fall 
"  under  the  stamp-laws."    On  the  other  hand,  Lord  CuKiNaHAiis  remarked:—"  I  do  not 
"  think  the  cheques  required  stamps ;  and  I  am  not  ready  to  find,  that  if  a  party  sends  a. 
**  letter  to  another  who  owes  him  money,  saying,  *  I  will  thank  you  to  give  the  beaivr  ^£20," 
"  that  would  require  a  stamp.    Ko  doubt,  bankers*  cheques  are  excepted  in  the  schedule  of 
"  the  Stamp  Act|  but  that  does  not  decide  that  every  other  order  for  money  mnst   be 
12  D.  994.  •*  stamped;'*  Elder  v.  Tkonuan,  Elder,  and  Bum,  12th  June  1850.* 


5  S.  742. 


No  Altbba.- 

TION  CAir  BB 

madb  ufon 
Ikstbumehtb 
avteb  issub. 


14  S.  898. 


Stamp  Acts, 
conff. 
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subjected  to  stamp-duty,  that  circumstance  does  not  destroy  the  right      Past  I. 
of  the  party,  even  where  the  defect  (^nnot  be  cured  by  stamping,   chaptbr  II 
unless  the  deed  contained  the  only  evidence  of  the  right.    If  it  can 
be  established  by  other  competent  evidence,  the  right  will  receive 
effect  notwithstanding  that  the  writing  is  null 

I  have  thus  directed  attention  to  the  most  important  points  in 
practice  connected  with  the  stamp-duties.  But,  as  already  stated, 
it  is  impossible  to  discuss  that  subject  in  detail  within  the  limits 
necessarily  assigned  to  these  Lectures ;  and  the  observations  which 
have  been  made  must  be  regarded  rather  as  hints  and  directions  for 
acquiring  a  fuller  acquaintance  with  this  subject,  than  as  designed 
to  furnish  such  information  directly. 


The  next  point  which  we  are  to  consider  ii 

3.  The  External  form  of  Deeds. — The  first  thing  to  be  remarked 
here  is,  that  the  1  Anne,  Stat  2,  cap.  22,  requires  all  writings,  mat-  ^  ^^^^t  S.  2, 
ters,  and  things,  on  which  stamp-duties  are  payable,  to  '^  be  written 
"  in  such  manner  that  some  part  thereof  shall  be  either  upon,  or  as 
'*  near  as  conveniently  may  be  to,  the  stamps,"  under  a  penalty  of 
j£lO.  This  regulation  ought  to  be  attended  to,  being  stiU  in  force 
under  the  clause  of  the  general  Stamp  Act,  which  continues  in  effect 
the  provisions  and  penalties  of  previous  statutes.  In  discharges,  the 
one  penny  adhesive  stamp  must,  by§4ofl6&l7  Vict,  cap.  69,  be 
cancelled  by  writing  the  name  or  initials  over  it,  under  a  penalty  of 
jPIO.  The  same  rule  is,  by  the  Act  of  1854,  extended  to  orders  and 
drafts. 

Formerly  the  practice  was  to  preserve  executed  deeds  in  the  form  ^^^  "  ^^^ 
of  rolls,  in  the  same  manner  as  the  books  of  the  ancients  were  rolled 
up,  and  which  form  gave  the  name  volumen  to  a  book.  This  practice 
prevailed  in  all  legal  proceedings,  and  judicial  records  were  called  the 
Bolls  of  Court ;  and  our  Lord-Register,  who  is  the  official  custodier 
of  these  records,  is  designated  Clerk  of  Her  Majesty's  Council  and 
Bolls.  When  one  sheet  of  paper  was  not  sufficient,  it  was  lengthened  8n>MCRiBiHa. 
by  pasting  another  upon  its  lower  end,  to  which,  if  necessary,  a  third 
was  added,  and  so  on.  The  signature  being  at  the  bottom  of  the  deed, 
it  was  evidently  sufficient  only  to  authenticate  that  sheet  upon  which 
it  was  written ;  and  it  therefore  became  common  not  only  to  subscribe, 
but  to  sign  along  the  side  at  the  joinings,  the  Christian  name  being 
written  on  one  sheet,  and  the  surname  upon  the  other.  This  practice, 
however,  although  common,  never  became  so  universal  as  to  obtain 
the  force  of  a  legal  solemnity ;  and  so  in  the  case  of  Ogilvie  v.  Uarl  M.  16804. 
ofFinlator,  14th  January  1674,  a  bond  was  sustained  against  a  cau- 
tioner's representative,  although  not  signed  at  the  joining  of  the 
sheets ;  and  in  Sym  and  Scot  v.  Donaldson,  23d  November  1708,  a  M.  16713. 
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Pa«t  I.      deed  challenged,  on  the  ground  that  it  was  not  sidescribed  at  the 
ChaptbkII.  juncture  of  the  sheets,  wafT  sustained,  in  respect  the  last  sheet, 
which  was  subscribed,  contained  the  essential  parts  of  the  deed.    Thus 
the  Court  determined  every  case  according  to  its  own  peculiar  cir- 
cumstances. 

Deedswrittkn      The  method  of  writing  long  deeds  in  the  form  referred  to,  and  pre- 
^"^^^        serving  them  as  rolls,  was  attended  with  inconvenience  ;  and  similar 
inconvenience  was  experienced  in  the  ancient  practice  of  writing  char- 
ters and  sasines  of  great  length  upon  large  single  sheets  of  parchment. 

1672,  c.  7.  This  led  to  various  enactments,  of  which  the  first  was  the  Act  1672, 
cap.  7,  which  refers  to  the  class  of  writs  passing  the  Great  and  Privy 
Seals,  and  empowers  parties  to  choose  whether  they  will  have  their 
charter  or  other  writ  in  a  broad  skin  of  parchment  as  formerly,  or  to 
have  them  written  by  way  of  a  book  in  leaves  of  parchment ;  and  in 
the  latter  case  it  directs  how  the  pages  are  to  be  marked,  and  the 

1686,  c.  17.  geals  appended.  The  next  statute  was  that  of  1686,  cap.  17,  which 
authorised  the  writing  of  sasines  by  way  of  book*  The  last  statute 
upon  this  subject,  and  by  which  deeds  in  general  are  regulated  in  this 

1696,  c.  15.  particular,  is  the  Act  1696,  cap.  15,  which  allows  an  option  to  parties  to 
choose  whether  they  will  have  their  securities  written  on  sheets  bat- 
tered together  as  formerly,  "  or  to  have  them  written  by  way  of  books 
"  in  leafs  of  paper,  either  in  folio  or  in  quarto,  providing  that,  if  they 
"  be  written  bookways,  every  page  be  marked  by  the  number  first, 
*^  second,  &c.,  and  signed  as  the  margins  were  before  ;  and  that  the 
^^  end  of  the  last  page  make  mention  how  many  pages  are  therein 
*'  contained,  on  which  page  only  witnesses  are  to  sign  in  writs  and 
"  securities,  where  witnesses  are  required  by  law."  Deeds  so  written, 
marked,  and  signed,  are  declared  '^  to  be  as  valid  and  formal  as  if 
'^  they  were  written  on  several  sheets  battered  together,  and  signed 
^'  on  the  margin,  according  to  the  present  custom.^t 

•  See  tn/ro,  note  to  p.  99. 
19  &  20  Vict.        I  Since  the  decision  in  I%om§on  ▼.  JPOrunmen'8  IVvstees,  (referred  to,  p.  98,)    the 
c.  b\f.  following  Act  has  been  passed  "  to  abolish  certain  unnecessary  forms  in  the  framing  of  deeds 

"  in  Scotland,"  19  &  20  Yict.  c.  89 :-— "  Whereas  an  Act  of  the  Soot^h  Parliament  waH 
1696  c.  5.  "  passed  in  the  sixth  Session  of  the  first  Parliament  of  his  Majesty  Ring  WtUiamj  intituled 

"  Act  dUowmg  SecuriUea,  <&;.,  to  he  voriUen  Bookways,  which  Act  statutes  and  ordains   that 
"  it  shall  be  lawful  to  write  any  Contract,   Decreet,  Disposition,  Extract,  Tnmsampt,    or 
"  other  security  by  way  of  Book,  in  Leaves  of  Paper,  provided  that  every  page  be  marked  by 
"  the  number,  first,  second,  &c.,  and  signed,  and  that  the  end  of  the  last  page  make  mention 
"  how  many  pages  are  therein  contained,  in  which  page  only  witnesses  are  to  sign  in  'vrrita 
''  and  secarities,  where  witnesses  are  required  by  law:  And  whereas  the  safeguards   pre> 
"  scribed  by  the  said  Act,  other  than  the  said  provision  as  to  marking  every  page  by  namber, 
"  have  been  found  in  practice  to  be  of  themselves  amply  sufficient  for  the  purposes  theroof 
"  and  the  said  provision  as  to  marking  every  page  by  number  has  been  veiy  generally- 
"  neglected  in  practice,  and  it  would  therefore  be  beneficial  to  and  for  the  security  of  tl\o 
*^  public  that  the  same  should  be  abolished :  Be  it  therefore  enacted  by  the  Queen^a   xooet 
"  Excellent  Mugesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual    A.x><i 
**  Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the  author! tv^  of 
"  the  same, — 
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By  the  terms  of  this  statute,  it  will  be  observed  that  the  writing  of  Part  I. 
deeds  bookwise  is  permissive,  and  not  obligatory ;  and  the  power  of  Chapter  II 
writing  them  as  formerly  upon  one  page  formed  of  two  or  more  sheets 
pasted  together,  is  not  only  not  abrogated,  but  that  method  is  ex- 
pressly recognised  as  valid  and  formal;  and  whereas  it  previously 
rested  merely  upon  custom,  sidescribing  was  after,  and  by  virtue  of 
this  Act  held  to  be  essential  in  deeds  of  that  form.  Accordingly,  a 
disposition  of  land  was  found  null,  because  '^  not  sidescribed  on  the 
''joining  of  the  sheets,  after  the  Act  of  Parliament  establishing  the 
**  custom  of  sidescribing  the  joinings  ;  M^DoncM  v.  M'Donald^  18th  M.  I68O8. 
December  1714.  This  form,  although  inconvenient  for  reference, 
possesses  peculiar  conveniences  in  the  case  of  instruments  executed 
by  a  large  number  of  parties,  whose  subscription  of  every  page,  as 
required  when  the  deed  is  written  bookwise,  would  be  troublesome 
and  difficult,  if  not  impossible.  The  practice  of  writing  deeds  on  one 
extended  page  has^  accordingly,  been  much  revived  of  late  years  in 
the  case  particularly  of  joint-stock  companies^  consisting  of  numerous 
partners.  Modem  improvements  in  the  art  of  paper-making  enable 
the  practitioner  to  obtain  a  single  sheet  of  any  length  he  may  require ; 
and  the  increased  risk  of  injury  by  friction  or  tearing,  where  the 
sheet  is  large,  is  obviated  in  practice  by  having  it  pasted  upon  cloth. 
When  parchment  is  used,  the  deed  can  be  lengthened  only  by  adding 
sheets;  and,  as  there  would  be  great  difficulty  in  having  the  joinings 
B^ed  by  every  member  of  a  numerous  copartnery,  there  is  usually 
mseited  in  the  body  of  the  deed  an  authority  to  one  or  two  indivi- 
dnak  to  sign  the  joinings.  This  mode  of  execution  was  sustained  in 
the  case  of  Sdater  v.  Clyne,  11th  January  1831.  The  judgment  in  9  S.  24S. 
this  ease  was  reversed  upon  appeal  to  the  House  of  Lords  ;  but  this 
particular  part  of  the  decision  was  not  brought  under  review. 

When,  according  to  the  permission  of  the  Act  1696,  cap.  15,  the  Requisites  of 
deed  is  written  bookwise, — ^and  this  is  the  common  practice, — the  B^w^iraE!""'^ 

fiat  requirement  is,  that  every  page  be  marked  by  the  numbers /r*^,        

second,  Ac.    These  numbers  are  expressed  in  words  in  the  Act,  and  p^^*""* 
it  is  the  practice  to  number  the  pages  in  words.    It  has  been  decided, 
hotrever,  (though  the  soundness  of  the  decision  is  questionable,)  to 

**  1.  That  from  and  after  tlie  first  day  otSeptmber  in  the  year  one  thousand  eight  hundred 

*  and  fifty-six  it  shall  not  be  competent  to  institnte  or  to  insist  in  or  maintain  any  challenge 
'  cf  or  exception  to  any  deed  or  writing  aforesaid,  or  any  deed  or  writing  of  any  description 

*  vbilever,  on  the  ground  that  the  pages  thereof  are  not  marked  by  numbers ;  and  it  shall 
"  so  longer  be  necessary  to  mark  the  pages  of  any  deed  or  writing  by  numbers,  any  law  or 
"  fne6ee  to  tho  contrary  notwithstanding :  Proyided  always,  that  nothing  herein  contained 

*  ihafl  be  oooslraed  to  affect  any  question  which  may  have  been  in  dependence  in  any  Court 
"  prior  to  the  passing  of  this  Act,  or  any  judgment  already  pronounced,  or  any  decreet  which 
'  W  almMiy  gone  out,  or  the  provisions  of  the  said  recited  Act,  or  of  any  other  Act  or  Acts 
"  of  PariiaiQent,  as  to  mentioning  in  the  Testing  Clause  the  number  of  the  pages  of  which 
'  tW  deed  consists,  or  the  provision  as  to  signing  each  page  of  the  deed,  or  any  other  pro- 

**  viean  or  the  said  recited  Act." 
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Paot  I.  \^  no  objection  to  a  deed  that  the  pages  are  numbered  with  arithme- 
Ohaftsb  n.  tical  figures  instead  of  words  ;  Earl  of  CassiUia*  Trustees  y.  Kennedy, 
9  S.  6^.  2d  June  1831.*  The  other  requisite  by  the  statute  is,  that  every  page 
SioNiNQ  AND  shall  be  signed,  and  that  the  number  of  pages  be  mentioned  in  the 
^^^'l^  last  page.  By  a  long  and  uniform  train  of  decisions  it  is  established, 
PAOBB.  that  both  of  these  requirements  are  indispensable  only  in  deeds  of 

more  than  one  sheet ;  and  that  where  a  deed  is  contained  entirely 
upon  one  sheet  of  paper,  it  is  not  necessary,  although  it  be  written 
on  successive  pages,  to  sign  more  than  the  last  page,  or  to  insert  the 
number  of  pages.  These  decisions  are  founded  upon  the  principle, 
which  derives  reasonable  countenance  from  the  terms  of  the  statute, 
that  the  Act  refers  only  to  deeds  written  upon  more  than  one  sheet 
See  as  to  the  sufficiency  of  subscription  upon  the  last  page,  where  the 
M.  16955.  deed  consisted  of  only  one  sheet;  WiUicbmson  v.  WtUiamsony  2]8t 
F.G,  December  1742;  Smith  v.  Bank  of  Scotland,  4th  July  1816;  and 

M.  16955.        as  to  inserting  the  number  of  pages,  Robertson  v.  Ker^  7th  January 
M.  16956;  and  1742  ;  Mocdonold  V.  Macdonaid,  14th  Februaiy  1778.    In  deeds  of 
2  Hailee,  789.    j^^qyo  than  one  sheet,  the  compliance  with  the  Act  in  specifying  the 
number  of  pages  in  the  testing  clause  has  been  so  universal,  that  there 
has  been  little  or  no  opportunity  of  making  that  point  a  subject  of 
judicial  discussion.    There  is  a  case  reported  by  Lord  Monboddo, 
where  a  marriage-contract  was  challenged  on  the  ground  that,  al* 
though  it  was  written  upon  several  sheets,  the  number  of  pages  was 
not  mentioned ;  and  it  was,  notwithstanding,  sustained  upon  the 
grounds,  first,  That  it  was  a  marriage-contract,  and,  therefore,  more 
favoured  than  another  deed ;  secondly.  That  the  pages  were  num- 
bered ;  and,  lasUy,  That  there  was  a  catchword  at  the  bottom  of  each 
5Br.Siipp.855.  page,  SO  that  it  was  impossible  anything  could  be  foisfced  in  ;  Porteous 

V.  BeU,  4th  February  I757.f    The  statute  was  held  to  be  sufficiently 

•  « 

18  D.  470.  *  In  Thomson  v.  M^Orummen^B  Trtutees,  Ist  February  1856,  a  bond  and  dispoeitaon  in 

secarity  was  challenged,  upon  the  ground  that,  thoagh  written  upon  more  than  one  sheet, 
the  pages  were  not  numbered.  The  Court  pronounced  decree  of  reduction,  in  respect 
that  the  deed  had  not  been  executed  bookwise  in  the  manner  provided  by  the  statute 
in  order  to  render  deeds  executed  in  that  form  yalid  and  efiPectual ;  and,  therefore,  that  it  ^was 
not  authenticated  and  probative  by  the  Law  of  Scotland.  A  judgment  to  the  contraiy  efiec^ 
finding  that  none  of  the  requirements  of  the  Statute  1696  are  to  be  regarded  as  soleninities, 

23  Jurist,  488.    had  been  pronounced  by  Lord  Robertson  in  the  Outer-House,  in  the  case  of  Hogg  t.  ^obelt, 

7  th  December  1850 ;  and  a  similar  opinion  had  been  previously  expressed  by  Lord  Ivort- 

12  D.  1132.        in  Smith  v.  North  British  Insurance  Company^  {infra.)     Vide  infra,  p.  100,  note. 

f  It  BeemBper  se  sufficient  to  justify  this  decision,  that  there  was  here  a  marriage-con- 

4  S.  835.  tract  which  had  been  acted  on.    Lord  Glknlee,  in  the  case  of  the  JSarl  of  Fife  v.  Duff^  22d 

December  1825,  after  giving  his  opinion  that  the  defect  alleged  was  such  that  the  deed  could 
bear  no  faith,  observed,  that  it  was  **  a  veiy  different  question,  when  a  great  deal  has  been  done 
"  by  the  parties  on  the  faith  of  the  deed,  whether  benefit  can  be 'taken  of  the  nullity,  or  re- 
'*  duction  be  allowed.  No  nullity  arising  from  defect  of  solemnity  can  be  greater  thskxi  th&t 
**  from  the  want  of  subscription  of  the  party.  Yet  disability  to  bear  fiuth  on  this  ground  may 
"  be  removed  by  homologation,  as  in  the  case  of  a  contract  of  marriage,  imsubscribed  l>y  one 
"  of  the  parties,  but  IbUowed  by  marriage." 
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complied  with,  where,  although  there  was  no  mention  of  pages,  the      Part  I. 
deed  stated  that  it  was  written  upon  three  sheets,  and  that  the  eleven    chapteb  II. 
first  sides  were  signed  by  the  grantor,  and  the  twelfth  by  the  grantor 
and  witnesses  ;  Henderson  v.  Wilson,  Ac,  31st  Januaiy  1797.*     In  M.  15444. 
Dickson  Y.  Cuninghamey  3d  March  1829,  a  sasine  was  sustained,  al-  7  S.  51 6. 
though  stated  in  the  notary's  docquet  to  consist  of  nine  pages,  the 
real  number  being  eight.    This  was  held  a  mere  graphical  or  clerical 
error,  the  nature  of  which  was  obYious  ex/acie  of  the  instrumentt 
The  same  principle  was  applied  in  sustaining  a  bond,  which  bore  to 
be  written  on  this  and  the  ten  preceding  pages,  while  it  consisted 
only  of  ten  pages  in  all ;  Smith  y.  North  British  Insurance  Company,  12  D.  1132. 
28Ui  June  1850.|    It  appears  thus  to  be  settled,  that  a  mere  inno- 
cent clerical  error  in  this  particular  will  not  nullify  a  deed,  pro- 
vided the  evidence  on  the  face  of  the  deed  be  clear,  that  it  is  such  a 
mistake. 
The  Act  1696,  cap.  16,  by  its  terms  gives  effect  to  deeds  written  Dbedb  ^'^mt- 

TEN  B0OKWI8E, 

*  "  I  cannot  say  that  the  case  of  Henderson  is  satisfactorily  imported,  and  certainly  it 
^  cannot  Ik  taken  as  a  ruling  case  to  which  our  view  of  the  statute  must  bend."  Ber  Lord 
Jntftioe-Glerk  (Hops)  in  Thonuon  v.  M^Ommmen's  Trustees,  supra. 

t  Dici«m*#  case  referred  to  an  instrument  of  sasine.    The  Statute  1686,  cap.  17,  (see  1686,  cap.  17. 
"P^i  P-  96t)  enacted : — "  That  it  shall  be  lawful  for  parties,  if  they  think  fit,  to  cause  write 
"  and  extend  their  sasines  by  way  of  book,  the  attestation  of  the  nottar  condescending  upon 
**  the  Dumber  of  the  leaves  of  the  book,  and  each  leaf  being  signed  by  the  nottar  and  wit- 
*'  oesmJ"    In  Zhtke  of  Roxlurghe  v.  HaU,  1741,  the  Court  at  first  sustained  it  as  a  nullity  M.  14332. 
under  this  statute,  that  the  attestation  of  the  notary  did  not  condescend  upon  the  number  of 
the  kaves  of  the  sasine.     But  the  objection  was  afterwards  repelled  both  in  that  case  and  in 
tl»  esse  of  dark  and  Wardd,  7th  February  1752,  in  respect  it  appeared  on  inquiry,  "  that  M.  14333. 
**  there  were  more  sasines  that  laboured  under  the  same  defect,  than  there  were  sasines  in 
^  ienns  of  the  statute ;  and  of  the  danger  that  might  ensue  by  annulling  the  sasines  for  a 

*  defect  which  in  practice  had  been  so  general."    The  Court  'further  declared,  that  they 

VMiU  make  an  Act  of  Sederunt,  reviving  and  enforcing  the  statute.    They,  accordingly,  did  . 

Bake  an  Act  of  Sederunt,  17th  January  1756 ;  which  Act,  instead  of  proceeding  upon  the  A.  S.  17  Jan.  / 
Statute  1686,  cap.  17,  which  applies  exclusively  to  sasines,  proceeded  upon  the  Statute  1696,  1756.  I 

cap.  15,  which,  as  Ebskivb  observes,  has  no  application  to  sasines  at  all.    By  this  Act  of  Inst.  iii.  2,  16l 
Sedemnt  the  Lords  "  hereby  appoint  the  regulation,  contained  in  the  foresaid  Act  of  Parlia- 
*"  meat  1696,  to  be  punctually  observed  in  all  time  coming ;  and  that  every  instrument  of 
**  sanne,  written  bookwise,  shall  have  every  page  marked  by  the  number  ^s<,  second^  third, 
**kc>;  and  that  the  notary's  docquet  subjoined  to  the  sasine,  shall  mention  the  number  of 

*  pages  of  which  the  sasine  consLsts :  With  certification  that  all  sasines  to  be  taken  after 
"  the  said  12th  day  of  June  1756,  contrary  to  the  directions  of  the  foresaid  Act  of  Parliament 

*  I<S96^  and  of  this  Act,  shall  be  null  and  void,"  &c.    This  Act  of  Sederunt,  therefore,  as- 
imrtT  the  reiinisites  prescribed  by  1696,  cap.  15,  to  be  imperative  as  solemnities.    The  error 

'«  case  was  proved  to  be  a  merely  clerical  one  by  this,  that  each  of  the  pages  was 
and  in  his  docquet  the  notary  attested  that  there  was  an  erasure  in  the  seven- 
fine  of  the  eighth  page,  being  the  page  upon  which  the  docquet  was  written.    The 
*<tcto'"   in  that  docquet  was  treated,  therefore,  as  simply  a  clerical  mistake  for 


I  Ib  ibis  case  it  was  observed,  that  there  was  there  no  occasion  for  asking  whether 
1696  created  a  nullity  or  not.    Lord  Mohcrbiff  remarked : — "  The  bona  fide 
of  it  isi  that  it  will  operate  as  a  nullity.    But  I  think  that  there  is  here  an  unim- 
miatake,  and  that  our  deciMi  will  not  in  the  least  degpree  touch  upon  the  statute.'* 
512. 
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Pabt  L      bookwlse^  only  on  co  ad  it  ion  of  compliance  witli  the  provisions  it  con- 
Chaftbb  II.  ^^^ ;  a^d  the  form  of  that  statute,  therefore,  would  appear  to  imply 
the  nullity  of  a  deed  on  more  than  one  sheet  which  does  not  state  the 
number  of  pages.*    The  decisions  now  cited,  however,  seem  to  have 
very  much  deprived  the  observances  enjoined  by  that  Act  of  the  cha- 
racter of  indispensable  solemnities,  by  admitting  other  evidence  to 
countervail  them  in  proving  the  identity  or  verity  of  the  deed.    Still 
9  S.  668.         the  judgments  in  the  case  of  CdssiUiSy  (supra,)  and  also  in  the  parallel 
6  S.  991.         case  of  Oaywood  v.  M'Eand,  19th  June  1828,  imply,  that  if  the  num- 
ber of  pages,  which,  in  each  of  the  deeds  referred  to  in  these  cases, 
was  partly  written  upon  an  erasure,  had  been  wholly  vitiated,  the 
objection  would  have  been  fatal.f    This,  no  doubt,  might  result  not 
from  a  statutory  nullity,  but  from  the  general  principle  which  attaches 
suspicion  to  deeds  vitiated  in  material  parts ;  but,  whatever  may  be 
the  ground  of  the  doctrine,  it  is  sufficient  for  the  Conveyancer  to  know 
that  the  number  of  pages  ought  to  be  stated  in  an  unequivocal  man- 
ner, and  that  the  absence  of  that  information  will  expose  the  deed  to 
chidlenge ;  and,  although  this  statutory  requirement  is  dispensed 
with  in  deeds  which  do  not  exceed  four  pages  in  length,  and  are 
written  upon  one  sheet,  the  correct  and  all  but  universal  practice  is 
to  insert  the  number  of  pages  in  these  also. 

The  next  point  which  demands  our  attention  is 
4.  The  suhscriptian  of  tlie  party.    This,  as  we  have  already  seen, 
was  rendered  necessary  to  the  validity  of  a  deed  by  the  Act  1540, 

*  In  the  case  of  Tkanuon  v.  M^Crummen'i  Tnutee$,  («upra,  p.  98|  note,)  the  defenders 
argued  in  sapport  of  the  validity  of  the  deed — 1.  That  the  Statute  1696  contained  no  eano- 
tion  of  nullity, — a  sanction  which  could  never  arise  hy  mere  implication,  hut  required 
direct  words.    2.  That  the  object  of  the  statute  was  not  to  introduce  any  new  safeguard  or 
protection  in  the  solemnities  of  deeds,  but  merely  to  remedy  an  inconvenience.    8.  That 
sidescribing  had  been  mere  matter  of  evidence,  not  of  solenmity ;  and,  therefore,  that  it  could 
not  be  presumed  that  the  requisites  substituted  for  sidescribing  were  intended  to  be  matters 
of  solemnity.    The  Court,  however,  in  pronouncing  decree  of  reduction,  proceeded  upon  the 
ground  that,  where  a  particular  mode  of  executing  an  instrument  is  allowed  by  statute,  no 
deed,  not  in  the  form  stated,  can  be  sustained  as  validly  executed — ^that  it  is  plain,  froxn 
the  terms  of  the  statute,  that  instruments,  written  bookways,  are  only  to  be  allowed  and 
sustained,  providing  that  certain  things  appear  on  the  face  of  them — these  not  appearing, 
the  instruments  are  not  authorized  to  be  substituted  in  place  of  the  former  forms  and  older 
mode  of  execution — ^that  the  result  of  any  other  view  would  inevitably  be,  that  every  one 
of  the  forms  contained  within  the  proviso  of  the  Act  might  be  disregarded,  and  an  instrament 
in  any  form  be  introduced  into  the  law.    It  was  also  laid  down,  that  it  is  not  necessary,  in 
order  to  attach  the  sanction  of  nullity  to  the  non-observance  of  statutory  requisites,  that  anch 
nullity  shall,  in  express  terms,  be  declared  to  follow  from  such  omission. 

f  In  the  latter  case.  Lord  Qxllibs  observed : — "  I  admit  that  the  word  twelve  is  essential, 
"  but  then  there  is  no  erasure  of  the  word.  There  is,  no  doubt,  a  blottbg  of  the  letters  '  ve,* 
"  plainly  for  the  purpose  of  correcting  the  spelling ;  so  that  the  question  is,  whether  theao 
"  lUiera  be  essential.  I  think  not,  because  the  word  would  sufficiently  express,  even  witli> 
"  out  them,  the  number  of  pages,  which  is  all  that  is  necessary."  In  these  remarks  "  the 
"  other  Judges  concurred.** 
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IfiM^  c^  3— '  AH  ntolH^zbao^  fraM 

"cQlsiid  SesBioB  and  sZ  ccker  JttircB  wui 

''BigBid  hj  tke  Ptaadou  of  d«  Ccvn,  cr  lie  J::iii:e-;rawc!i» 

'^  AenaT;"  and  the  dob  ii«  jr^iciv,::^!  &»  ex:z^-cz^  d««B 

nnkaB  the  inledoeiitflES  are  ao  isg^yd,  eisacts  of  bLt^nxcxccs  Kit 

(iolj  signed  bein^  decliied  b,TI  azd  Toii     Br  ^Bwe  this  sdtatte 

iocs  not  apiply  to  pteabncric&>    If  h  di-i  apf:^ j.  scbscnrcioa  oa  tke 

day  of  prononnciiig  die  MBteneeBsoC  BeeeauT;  aiki  the  jxai^aexLt 

is  sufficient  if  signed  er  mfamsw  hj  a£ j  mccher  ef  Gout  deposed 

to  sign,  being  Moderator  vhea  fararry  v^  ordered,  and  pfiLwmt  ^^P>M-*^; 

St  pronouncing    tlie  sentenee ;  Frymsmm  t.  £2vti  n^,  ^e,   SSdi  j^T^  ^^ 

May  1852. 

Although,  in  the  year  1540^  wxitzng  had  heeome  noce  common 
than  it  was  at  an  eailier  dale,  the  piactiee  of  sobseripdon  did  not 
beo(»ne  universal  immediatdj  after  the  statute  of  that  jear  vas 
passed ;  and  there  was  Tarietr  in  the  ibrm  of  it,  orraianned  partly  by 
leligious  associations^  which  led  to  signature  bj  a  monognon  eon- 
Gaining  the  letters  of  a  party^sname  eomlnned  with  those  of  a  tutdair 
samt,  and  partly  by  the  unsettled  practiee  whidi  still  pieTailed  witk 
''Gspeet  to  ihe  use  of  simamea  These,  aecoiding  to  some;,  arose  in 
the  derenth  century,  and  Buchanan  is  of  opinion  that  we  borrowed 
tUBames  from  the  French,  and  that  their  original  source  was  sosae 
^iistbguishing  mark  connected  with  the  pencai  of  the  individuaL  In 
&odand,  however,  proprietors,  from  an  early  period,  took  their  sir* 
ittmes  fiom  their  lands  ;  and,  as  there  was  no  hindrance  to  the 
SQBftiaa  of  such  names  as  suited  a  party's  fancy,  untfl  near  the 
^fteaevesiteenth  century,  great  latitude  prersQed  in  the  fiona  ef 
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Past  I. 
Chapter  U. 


Act  1672,  cap. 
21,  reoulatimo 

MODS  OF  SlQKA- 
TUBE. 


M.  16818. 


M.  16906. 


'  Pasty's  hamd 
,  kust  hot  bib 

1    USD. 

<   1555,  cap.  29. 


M.  16817. 
Hume,  916. 
2,  Murray,  558^ 


M.  16814. 


subscription.  Intercourse  with  the  French  naturally  led  to  an  imita- 
tion of  their  practice,  which  was  to  sign  the  simame  without  prefixing 
the  Christian  name ;  while  others  subscribed  deeds  by  the  name  of 
their  lands,  altering  their  subscription  when  they  changed  their  pro^ 
perty.  The  Statute  1672,  cap.  21,  was  passed  with  the  view  partly 
of  correcting  these- uncertainties.  It  is  an  Act  concerning  the  privi- 
leges of  the  ofiice  of  Lyon  King  at  Arms ;  and  in  one  of  its  clauses  it 
declares,  ''  that  it  is  only  allowed  for  noblemen  and  bishops  to  sub- 
"  scribe  by  their  titles  ;  and  that  all  others  shall  subscribe  their  chris- 
''  tened  names,  or  the  initial  letter  thereof,  with  their  simames ;  and 
'^  may,  if  they  please,  adject  the  designations  of  their  lands,  prefixing 
*^  the  word  of  to  the  said  designations.'^  The  proper  practice,  then,  as 
introduced  and  established  by  this  Act,  as  regards  private  individuals, 
is,  to  subscribe  by  their  Christian  name,  or  the  initial  letter,  (or,  in 
conformity  with  practice,  an  abbreviation  thereof,)  and  the  simama 
A  deed  was,  however,  sustained  which  was  subscribed  simply,  ^'  Ful- 
"  larton  of  that  Ilk,''  without  the  party's  Christian  name,  upon  the 
gi^und  tliat  the  Act  attaches  no  nullity  to  deeds  not  subscribed  in 
conformity  with  its  terms,  but  makes  the  offenders  punishable  by  the 
Privy  Council ;  Gordon  v.  Murray ^  21st  June  1765.  It  is  scarcely 
necessary  to  remark,  that  the  signature  must  be  written  by  the  party 
himself.  Such  a  doctrine  scarcely  needs  the  confirmation  of  a  deci^ 
sion ;  but,  in  Stewart  v.  Stewart^  June  1799,  you  will  find  it  decided, 
that  one  witness  cannot  sign  for  another,  any  more  than  one  party 
can  sign  for  another. 

By  the  Act  1555,  cap.  29,  it  was  directed,  that  in  certain  writs,  if 
the  party  could  not  subscribe,  he  should,  notwithstanding, ''  subscrive 
'^  the  samin  with  his  hande  and  the  pen  led  by  ane  authentik  notar." 
This  is  a  practice  now,  however,  entirely  exploded.    Where  the  party 
cannot  subscribe,  the  subscription  is  to  be  made  by  notaries  at  his  re- 
quest, and  by  his  warrant  When  the  party  can  write  his  name,  he  must 
himself  subscribe,  and  his  subscription  must  be  free  and  spontaneoua^ 
the  law  being  jealous  of  all  extraordinary  aid.    The  hand  of  the 
party,  therefore,  must  not  be  led,  nor  his  subscription  traced  upon  the 
deed  for  his  guidance  ;  and  such  interference  or  aid  will  be  fatal  to 
its  validity.    In  the  following  cases  deeds  were  reduced,  because  the 
grantor's  hand  was  led  in  signing:  Falconer  v.  ArhuOinot,  9th  Janu- 
ary 1 751 ;  BaUingall  v.  Robertson,  22d  May  1806  ;  Harkness  v.  Harh^ 
nesSy  14th  September  1821 ;  and  a  settlement  of  land  was  reduced,  upon 
evidence  that  the  grantor  had  written  his  signature  upon  marks  pre- 
viously traced  by  another  with  a  pin  or  wire,  he  having  been  wont  to 
sign  by  initials ;  CroAie  and  Pickens  v.  Picken,  30th  November  1 749« 
Baron  Hume  reports  a  case,  in  which  the  party,  being  unwell,  doubted 
whether  she  could  write  her  name,  though  previously  accustomed  to 
do  so ;  and  the  writer  of  the  deed  having  written  her  name  on  a  slip 
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of  paper,  she  first  wrote  it  herself  on  the  slip  of  paper,  and  then  sub-      Past  I. 
scribed  the  deed  with  the  separate  writing  held  before  her.    An  ob-   Ch^^  u. 
jection  founded  on  this  was  repelled,  and  the  deed  sustained,  chiefly 
on  the  ground  that  the  grantor  had  been  accustomed  to  write  her 
name ;  Wilson  v.  Rcubum,  28th  May  1800.    A  comparison  of  these  Hume,  912. 
two  cases  shows,  that  in  such  circumstances  the  question  of  the  party's 
ability  to  write  forms  an  important  element     In  the  case  of  Wilson 
the  party  could  write,  while  in  that  of  CrosHne  he  could  not,  although 
he  had  been  accustomed  to  sign  by  initials  ;  and  the  latter  case,  there- 
fore, did  not  afford  the  means  of  testing  the  genuineness  of  the  sub- 
scription comparatione  literarum.     The  subscription  must  be  com-  Sionatube 
plete,  and  the  writ  will  not  be  supported  if  a  part  only  of  the  granter's  ^^^^  ^^'> 
name  is  substsribed.    In  Moncrieff  v.  Monypenny,  15th  July  1 710,  the  M.  15936. 
party  wrote  his  Christian  name  and  the  first  syllable  of  his  simame, 
which  through  weakness  he  was  unable  to  complete,  and  the  re- 
mainder was  written  with  his  hand  led.    The  Lords  reduced  the  deed, 
and  their  judgment  was  affirmed  on  appeal. 

Care  must  be  taken  that,  in  compliance  with  the  Statute  1 696,  cap.  Evebt  paob 
15,  when  the  deed  is  written  bookwise,  every  page  be  signed.*    See  bm^^  *" 
Boikwda  v.  Earl  of  Home,  l7th  November  1747,  where  a  party  was  m.  I68II. 
held  free  from  the  obligations  of  a  deed  written  upon  sixteen  pages, 
he  having  only  signed  the  last.    The  subscription  ought  to  be  written 
below  the  whole  deed.    In  one  case  a  deed  was  sustained,  though 
part  of  the  testing  clause  was  written  below  the  subscriptions ;  Dury 
and  Doig  v.  Dury,  11th  March  1768.    But  the  authority  of  this  M.  16936. 
decision  has  justly  been  doubted.    It  was  pronounced  by  the  nar- 
rowest majority  of  the  Court,  and  appears  to  do  great  violence  to 
principle.t    -^  deed,  consisting  only  of  one  sheet,  was  found  ineffec- 
tual, being  signed  only  on  the  first  page  ;  and  an  attempt  to  support 
it  by  reference  to  an  authenticated  draft,  proved  ineffectual ;  Dempster 
T.  WtUison,  16th  November  1799.  M.  16947. 

With  r^;ard  to  those  who  can  only  write  imperfectly,  the  rule  de-  Subbcriptiok 
ducible  from  the  terms  of  the  statutes  is,  than  where  a  party  can  ^^o^^^ 
write  his  or  her  name,  subscription  by  the  hand  of  such  party  is  the  imperpectly. 
proper  mode  of  execution.    The  words  of  the  Act  1679,  cap.  80,  are 
precise,  that  writings  shall  be  subscribed  "  by  the  principal  parties,  if 
*'  they  ean  subscribe  "  and  it  is  no  objection  although  they  cannot 
read  the  deed  which  they  subscribe.  Inability  to  read  was  no  objection 
to  execution  by  sealing,  when  deeds  were  so  authenticated  by  parties 
who  eould  neither  read  nor  write. 

We  have  seen  that  the  Act  1672,  which  prescribes  the  mode  in  Sdbscriptior 
which  parties  are  to  subscribe  their  names,  is  not  held  to  impose  a  y^^"^" 
nullity,  but  only  to  infer  penal  consequences  where  its  injunctions 

♦  See  supriij  p.  98. 

t  See  also  case  of  Beid  v.  Kedder^  30th  July  1840.  1  Hob.  App.  183. 
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are  neglected  ;  and  it  is  probably  a  consequence  of  this,  that  its  terms 
have  not  been  so  strictly  construed  as  to  render  it  imperative  to  sub- 
scribe the  simame  at  full  lengtL    Deeds  have  accordingly  been  sus- 
tained, where  the  subscription  was  only  by  initials.    The  sufficiency 
of  such  subscription,  where  it  is  proved  that  the  party  was  in  use  so 
to  subscribe,  is  laid  down  by  Mackenzie ;  and,  although  this  is  con- 
demned by  Erskine  as  contrary  to  the  words  and  spirit  of  the  statute, 
and  the  Court  is  censured  by  Mr.  Ross  for  sustaining  such  executions, 
there  is  no  doubt  that,  upon  proof  of  the  habit,  signature  by  initials 
will  validate  a  deed.    At  first  it  was  allowed  to  prove  the  party's 
practice  so  to  subscribe  by  his  own  oath  ;  Laird  of  CvlteraUars  v. 
Chapman,  16th  November  1667.    Afterwards  the  rule  was  to  require 
evidence  of  the  custom,  and  proof  also  by  the  instrumentary  wit- 
nesses that  the  party  did  so  subscribe  the  particular  deed.    Where 
the  instrumentaiy  witnesses  were  dead,  a  proof  of  the  custom  was 
held  sufficient ;  CouUa  v.  Straiton,  21st  June  1681  ;  GaUaway  v.  Thorn- 
son,  November  1683;  Thomson  v.  Shiel,  July  1729.    See  also  the 
case  of  Weirs  v.  Balstons,  22d  June  1813,  where,  upon  evidence  of 
the  party's  practice,  the  Court  was  ultimately  unanimous.    But,  al- 
though subscription  by  initials  is  permitted,  the  initials  must  be 
legible,  and  capable  of  being  recognised  as  truly  the  initial  letters  of 
the  party's  name,  otherwise  they  will  not  be  sustained,  although  such 
may  be  his  ordinary  mode  of  subscribing ;  Din  v.  Oillies,  18th  June 
1812  ;  shortly  reported  in  a  foot-note  to  the  case  of  Weirs,  last  cited. 
It  is  thus  fixed,  that  a  deed  cannot  be  executed  by  the  subscriptioa 
of  marks. 

A  question  of  great  interest  on  this  point,  which  long  gave  occasiou 
to  a  variety  of  opinion,  and  has  only  recently  been  authoritatively 
fixed  in  principle,  is  as  to  the  proper  mode  of  authenticating  a  deed 
granted  by  a  blind  person.    The  points,  which  have  given  rise  to  much, 
perplexity  and  considerable  conflict  of  opinion,  ^ere— first.  Whether, 
where  a  blind  person  could  write,  he  was  capable  of  executing  a  deed 
by  subscription,  or  whether  this  infirmity  implied  such  a  total  dis- 
qualification as  to  bring  this  case  within  the  class  to  which  notarial 
execution  is  proper ;  and,  secondly,  Whether  it  was  essential  that  tlie 
deed  of  a  blind  person,  executed  personally  or  by  notaries,  should  l>o 
read  over,  when  executed,  in  the  presence  of  the  party  and  of  the 
instrumentary  witnesses.    The  contradictory  views  which  prevailed 
upon  these  questions  will  appear  upon  referring  to  the  case  of  Ooutts 
V.  Straiton,  21st  June  1681,  where  a  deed  signed  with  initials  by  ^ 
blind  woman  was  sustained,  upon  the  ground  that,  being  capable    of 
writing  when  she  saw,  she  was  also  capable  of  doing  so  after  she 
blind,  and  as  able  to  know  what  she  subscribed  as  those  who  see 
cannot  read.     In  the  next  case.  Falconer  v.  Arbuthnot,  9th  Januctx-y 
1751,  the  subscription  of  a  blind  lady  was  reduced,  and,  althouglx  it; 
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was  proved  that  her  hand  had  been  led,  yet  the  opinion  was  delivered      Past  I. 
iiom  the  Bench,  that  a  blind  person  could  not  legally  sign,  except  by   chaftbb  U. 
notaries.    The  other  point,  viz.,  whether  it  is  necessary  that  the  deed 
be  read  over  to  a  blind  person  at  the  time  of  signing,  was  decided  in 
the  affirmative  in  Ross's  Trustees  v.  Aglianby,  2d  July  1792 ;  but  the  M.  16853. 
contrary  conclusion  was  arrived  at  in  Yorkstoun  v.  Grieve,  2d  Decem* 
ber  1794.    It  will  be  observed  that  the  doctrines  thus  introduced,  viz., 
the  incapacity  of  a  blind  person  validly  to  execute  a  deed  by  his  own 
subscription,  and  the  necessity  of  reading  the  deed  of  a  blind  person 
in  the  presence  of  himself  and  the  witnesses,  rested  not  upon  the 
statutes,  which  contain  nothing  to  either  effect,  but  upon  the  opinions 
of  the  Judges ;  and  they  resolved  in  effect  into  solemnities  estab- 
lished by  the  authority  of  the  Court  of  Session.    The  decisions  which 
we  have  cited  were  reviewed,  and  the  whole  of  this  matter  very  care* 
fully  considered,  in  the  case  of  Dujf  v.  The  Earl  of  Fife,  when  under  i  St.  App.  498. 
appeal  to  the  House  of  Lords,  17th  July  1823.    In  that  case  it  had 
been  held  by  the  Court  of  Session,  (30th  November  1819,)  that  a  f.  C. 
person  not  totally  blind,  though  scarcely  able  to  distinguish  between 
light  and  darkness,  ought  to  execute  deeds  by  means  of  notaries  and 
witnesses,  and  that  certain  deeds  were  reducible,  because  it  had  not 
been  proved  that  they  had  been  read  over  to  the  Earl  of  Fife,  the 
party  so  circumstanced,  before  he  subscribed  them.    The  case  was 
considered  with  great  anxiety  by  the  Lord  Chancellor  Eldon,  and  it 
was  determined  by  the  judgment  of  the  Court  of  Appeal,  that,  accord- 
ing to  the  true  intent  and  meaning  of  the  Statute  1579,  the  signa- 
ture of  the  Earl  of  Fife  was  the  proper  signature  to  give  effect  to  the 
instruments  in  question,  and  that  signature  by  notaries  was  not 
required — that,  as  the  deeds  were,  ex  facie,  signed  by  the  party,  and 
attested  by  two  witnesses,  they  were  in  law  probative  deeds,  that  is^ 
deeds  proving  their  own  contents  unless  impeached — that,  to  impeach 
such  instruments,  being  probative,  the  party  challenging  must  prove 
that  the  witnesses  did  not  see  the  Earl  of  Fife  subscribe,  or  hear  him 
acknowledge  his  subscription — that,  to  impeach  them  on  the  ground 
that  Lord  Fife  was  ignorant  of  their  contents,  it  was  not  enough  to 
show  that  the  deeds  were  not  read  over,  but  the  pursuer  must  prove 
that  the  Earl  did  not  know  their  contents,  the  reading  over  not 
being  a  solemnity  required  by  law,  and  the  knowledge  of  the  party 
of  the  contents  of  deeds,  duly  executed  and  attested,  being  to  be 
presamed,  until  the  contrary  should  be  shown.    This  judgment  was 
prepared  with  great  pains,  and  its  terms  are  instructive,  the  general 
reiolt  being,  you  will  observe,  to  return  to  a  simple  observance  of  the 
solemnities  required  by  the  statutes,  rejecting  such  as  had  been  arbi- 
tmilj  imposed  without  statutory  authority.    The  principles  thus 
ertaUiahed  were  acted  upon  in  the  case  of  Ker  v.  Hotchkis,  23d  15  s.  9S3. 
lliy  1837.    The  judgment  in  Lord  Fife's  case,  however,  did  not 
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Past  I.      ezcludo  persons  whose  sight  is  greatly  or  entirely  impaired,  from 

ChaptsbII.    ^Bing  the  assistance  of  notaries,  although  thej  are  able  to  write; 

16  S.  273.        ^^i  ii^  ^^  V.  Boaster,  19th  December  1837,  affirmed,  19th  February 

I  Rob.  App.  66. 1S^9  where  a  person  who  could  write  his  name  was  so  defective  in 

\  his  sight  that  he  could  not  read  any  written  document,  it  was  held 
!  that  his  execution  of  a  deed  by  notaries  was  a  good  form  of  execu- 
tion— that  he  might,  if  he  pleased,  have  executed  it  by  his  own  sig- 
nature— ^but  that  he  was  also  at  liberty  to  take  the  assistance  of 
notaries.  I  would  remark  in  conclusion  upon  this  point,  that, 
when  a  blind  person  adhibits  his  own  subscription,  the  deeds  of  such 
a  party  ought  to  be  executed  with  great  care  and  circumspection.  Al- 
though it  be  not  a  legal  requisite,  the  deed  ought  to  be  read  over  to 
the  blind  party,  in  order  to  exclude  all  suspicion  of  error ;  and  I  would 
recommend  that,  in  such  cases,  the  witnesses  should  be  present,  and 
see  the  party's  subscription  written,  since  difficulties  might  arise  with 
respect  to  the  acknowledgment  of  a  party  who  has  so  little  the  means 
of  identifying  his  own  deed. 

8aB8CRiFnoM        We  come  now  to  the  case  of  a  party  who  cannot  write  at  all,  in 
BY  NoTABiKs.    ^}^{q}^  y^Q  hg^yg  gggn  ^hat  the  law  requires,  in  order  to  make  the  deed 

valid,  notarial  subscription.    The  case  of  Din,  already  cited,  shows  the 
invalidity  of  subscription  by  marks.    The  same  doctrine  will  be  found 

II  D.  173.       in  Oraham  v.  M'Leod,  SOth  November  1848,  where  it  was  observed 

on  the  Bench  that  "  there  is  one  mode,  and  one  alone,  of  authentic 
"  eating  a  document  where  the  party  cannot  writa'' 

The  office  of  Notabt  was  introduced  in  the  Roman  Law,  in  order 
to  make  provision  for  the  execution  of  contracts  by  a  public  officer 
otherwise  than  in  the  judicial  form,  it  being  optional  to  parties  to 
execute  deeds  themselves,  or  by  the  intervention  of  notaries.     We 
P.  104.  allow  of  no  such  option,  (under  the  exception  above  stated  in  the  case 

of  blind  persons,)  subscription  by  notaries  being  limited  by  us  to  the 
case  in  which  the  grantor  of  the  deed  labours  under  permanent  or 
temporary  disability. 

The  Act  1540,  cap.  117,  required  the  subscription  of  one  notary 
to  the  deed  of  a  party  unable  to  write;  and  by  1579,  cap.  80, 
two   notaries   and   four   witnesses   were   required.     This   remains 
the  legal  form  of  execution,  the  only  other  statutory  provision 
which  it  is  necessary  to  notice  being,  that  by  the  Act  1681,  cap. 
6,  witnesses  are  debarred  from  subscribing  in  this  case,  unless 
they  know  the  party,  and  saw  or  heard  him  give  warrant  to  the 
notaries  to  subscribe  for  him,  and  in  evidence  thereof  touch  the 
notaries'  pen. 
N0TABIE8  MUST      The  first  duty  of  notaries,  who  are  called  to  execute  the  deed  of  a 
^"plarrt     P*^y  unable  to  write,  is  to  ascertain  his  identity.    This  is  enjoined 
iDwmt,        by  the  Act  of  Sederunt,  21st  July  1688.    They  are  next  to  make 
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Uiemseiyefi  acquainted  with  the  party's  reason  for  requiring  the  assist-      Pabt  i. 

anoe  of  notaries ;  and,  if  a  reason  is  stated  which  the  notary  knows   chaptkb  II. 

to  be  false,  he  ought  to  decline  acting.    In  one  case  a  deed  notarially  (2.)  Thb  rba- 

executed  was  sustained,  although  the  party  could  write,  she  being  ^on  op  theib 

herself  the  challenger  of  the  deed ;  Veitch  y.  Horsbwrgh,  31  st  Janu-  bewq  re- 

aiy  1 637.     In  another  case  the  Court  required  a  proof  of  the  tempo-  Q'J"**^- 

rary  inability  of  the  party  to  write ;  Clark  v.  Laird  ofBaigounie,  3d  ^'  ^^^• 

January  1683.    From  these  decisions  it  appears  to  follow,  that,  where    ' 

a  party  who  can  write  signs  by  notaries,  the  deed  will  be  effectual 

against  himself  and  that  the  notaries'  attestation  is  not  conclusive 

eridence  of  a  party's  temporary  inability  to  write.    If  satisfied  that  (3.)  Most  he-  ' 

the  case  is  proper  for  their  intervention,  the  notaries  will  receive  the  k^x  to  act.  / 

party's  warrant  to  subscribe  for  him.    The  warrant  will  consist  of  a 

request  by  the  party  to  the  notaries  to  execute  the  deed  for  him,  and, 

in  evidence  thereof,  the  party  will  touch  the  notaries'  pen.    This 

must  be  done  so  as  to  be  heard  and  seen  by  all  the  four  witnesses. 

The  warrant  being  thus  given,  the  notaries  will  proceed  to  execute  The  Attbsta- 

the  deed,  not  by  writing  the  name  of  the  party,  which  is  an  irregu->  Notabies. 

larity  not  sanctioned  by  the  law  in  any  circumstances.    They  write 

an  attestation,  familiarly^called  a  docquet,  which  states  the  cause  of 

the  party's  inability  to  subscribe  for  himself,  and  that  it  is  signed  by 

the  notaries  by  his  authority.     The  docquet  may  also  contain  the  . 

facts  that  the  party  touched  the  notaries'  pen,  and  that  the  deed  was  ' 

read  over  to  him  in  presence  of  the  notaries  and  witnesses,  although  j 

neither  of  these  statements  is  essential    The  notaries  then  subscribe  Subscbiftiov 

each  his  own  name  to  the  docquet,  and  to  every  page  of  the  deed.  ^J^^„;8. 

Sir  George  Hackenrie  has  discussed  the  question,  whether  a  nod  would        

be  a  sufficient  warrant,  and  he  thinks  that  it  would,  since  the  require-  ciB^WABanrr 
ment  of  the  statute  is  that  the  witnesses  see  or  hear  the  party  give  to  Notaries. 
command,  and^since  nutus  was  sufficient  by  the  civil  law  to  confer  a 
mandate.     It  is  essential,  however,  that  the  fact  of  the  party  having  / 

granted  warrant  or  authority  be  inserted  in  the  docquet :  PhUip  v.  M.  i6Sd5. 1 
Ckeap^  26th  July  1 667 ;  and  this  is  required  so  imperatively,  that 
the  deed  will  be  held  null,  even  although  it  bears  in  its  body  that 
the  notaries  subscribed  at  the  grantor's  command,  if  that  fact  do  not 
appear  in  the  docquet ;  Birrel  v.  Moffat,  18th  June  1 745.    The  grant-  M.  16846. 
ing  wanant  is  thus  a  part  of  the  solemnity  of  the  execution ;  and  as, 
where  one  subscribes  himself,  the  witnesses  attest  his  subscription,  so, 
where  the  party  executes  not  with  his  own  hand  but  by  notaries,  the 
witnesses  attest  everything  which  is  required  to  make  this  mode  of 
execution  equivalent  to  the  party's  own  signature.    The  witnesses, 
therefore,  must  witness  the  warrant  of  the  party  as  well  as  the  signing 
by  the  notaries,  and  the  deed  will  be  reduced  if  they  do  not  see  or 
hear  the  warrant  given,  and  see  the  notary's  pen  touched ;  Johnston  v*  4  Br.  Supp. 
Jokmdon^  8d  November  1698  ;  Farmers  v.  Myles^  Jkc  26th  June  1760.  ^.^16849. 
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Past  I.     *  But,  although  the  authority  must  appear  in  the  attestation,  the  same 

^  Q    rule  is  not  rigidly  applied  to  the  insertion  of  the  token  of  that  autho- 

Stair  iv  42  9.  ^^^^  ^»  ^^®  touching  of  the  pen.     This  formality  is  supposed  to  owe 

its  origin  to  the  old  practice,  which,  as  we  have  seen,  was  recognised 

by  statute,  of  the  notary  guiding  the  party's  hand.    But,  although 

I  the  touching  of  the  pen,  as  a  token  of  the  mandate,  is  necessaiy  of 

observance  in  compliance  with  the  statute,  deeds  hftve  been  sustained 

where  the  fact  of  the  party  having  touched  the  pen  did  not  appear 

M.  16839.       I  in  the  attestation  ;  DcUlaa  v.  Paul,  13th  January  1704 ;  Mover  v. 

M.  16841.        ji^^i^  loth  July  1710. 

NoTABiAL  Sub-  Notarial  subscription  is  one  act,  and  the  notaries  must  sign  simul* 
^mkoaeh!^  taneously.  Hence  they  are  called  co-notaries.  On  this  point  reference 
eontextu.  may  be  made  to  the  case  of  Goto  or  CoU  v.  Oratgr,  21st  March  1633. 
H.  16833.         Upon  the  safhe  principle  the  same  four  witnesses  must  attest  the 

subscription  of  both  notaries,  and  it  will  not  suffice  to  have  two  wit- 

M.  16840.        nesses  to  one  notary,  and  two  to  the  other ;  Anderson  v.  Cock,  24th 

M.  16841.        December  1709  ;  White  v.  Knox,  27th  December  1711.    There  is  a 

M.  16842.        case  shortly  reported,  CuUen  v.  Thomeona,  December  1731,  in  which 

a  deed  was  supported,  although  the  notaries  had  not  subscribed  their 

attestation.    It  would  rather  appear  from  the  Report,  that  they  had 

written  separate  attestations,  so  that  the  name  of  each  was  contained 

in  the  attestations  in  his  own  handwriting.     Care  should  be  taken  to 

leave  no  room  for  such  questions. 

We  are  now  to  examine  particularly  the  requirements  with  respect 
to— 

5.  The  Subscription  of  the  Instrumentary  Witnesses. — ^We  have  seen 
that  the  Act  1540  contained  in  general  terms  a  requirement  of  wit- 
nesses without  enjoining  that  they  should  subscribe,  and  that  the 
remedy  provided  by  the  subsequent  enactment  1579,  cap.  80,  was 
imperfect.  It  ordained  that  deeds  should  be  subscribed  and  sealed 
by  the  principal  parties,  if  they  could  subscribe — otherwise  by  two 
notaries  before  four  witnesses,  denominate  by  their  dwelling-places 
CoMDEscBHDiHo  Or  somo  othor  evident  tokena  The  general  practice  which  followed 
Troir^^ViT-^  after  this  Statute,  showed  that  it  was  understood  to  require  the 

designation  of  witnesses  to  deeds  subscribed  by  the  party  himself,  as 
well  as  when  the  subscription  was  by  notaries  ;  but,  as  the  words  of 
the  Act  were  not  free  from  ambiguity,  the  Court  relaxed  its  operation 
(as  thus  understood)  so  far  as  to  allow  the  designation  of  the  witnesses 
to  be  supplied  by  a  note  or  condescendence,  where  it  had  been  omitted 
to  insert  them ;  and,  when  the  party  claiming  under  the  deed  had  sc 
condescended,  he  was  allowed  to  support  his  averment,  that  the  per 
sons  named  in  the  condescendence  were  the  witnesses,  by  the  evidence 
of  these  persons  themselves,  if  still  alive.  If  they  were  dead,  an< 
had  subscribed  as  witnesses,  then  the  proof  consisted  of  a  comparisoi 
of  their  subscription  upon  the  deed  with  other  writings  of  the  sam 
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parties.    In  the  last  case,  however,  in  which  the  objection  of  want  of      Part  L 

designation  of  witnesses  was  sustained,  and  a  condescendence  allowed,    chaptbb  n. 

tlie  judgment  was  reversed  by  the  House  of  Lords,  in  so  far  as  this 

objection  was  sustained,  and  it  was  ordered  and  adjudged  that  the 

want  of  designation  of  the  witnesses  should  be  repelled ;  Urqahart  M.  9919  and 

T.  Officers  of  State,  28th  July  1 753.  ^^^^• 

This  practice,  thus  ultimately  found  to  be  erroneous,  continued  Withbsses 
until  the  passing  "of  the  Act  1681,  cap.  5,  which  declared  that  only  J^.^I^'^ifD 
snbscribing  witnesses  should  be  probative,  and  attached  nullity  to  all  most  bb  db- 
writa  in  which  the  witnesses,  as  well  as  the  writer,  were  not  designed,  Trarar " 
declaring  their  designations  not  suppliable  by  condescendence.     Sir  cladbb. 
QeoTg^  Mackenzie's  observations  upon  this  Statute  commence  with  iGSi,  cap.5. 
the  reflection,  "  that  the  longer  the  world  lasts,  probation  by  wit- 
''nesses  lessens  always  in  esteem,  because  men  grow  always  more 
"  wicked."    The  progressive  moral  deterioriation  of  the  human  species 
is  the  idea  so  tersely  expressed  by  the  Latin  Poet — 

"  MiM  parentuin,  pejor  avis,  tulit  Hob.  Od.  Hi.  6. 

Nos  nequiores,  mox  daturos  46. 

Progeniem  vitiosiorem." 


Cmg  oonsoles  himself  with  the  adage,  that  bad  morals  create  good 
law&.  But  the  truth  probably  lies  in  this,  that  oral  testimony 
in  snch  a  matter  as  the  testing  of  deeds  lessened  in  esteem,  not  from 
^y  deerease  in  the  value  of  such  evidence,  but  because  it  was  dis- 
ooTeied  from  practice,  how  uncertain  and  liable  to  error  is  the  memoiy ; 
and  that,  while  it  is  subject  to  decay  and  death,  litera  scripta  manet 
—the  litera  scripta  being  a  mode  of  proof  admirably  adapted  to  this 
matter.  We  shall  have  occasion,  as  we  proceed,  to  examine  more 
closely  the  provisions  of  this  Statute. 

The  first  inquiry  naturally  is — ^Who  may  be  witness  to  a  deed  ?  and  Who  mat  bb 
the  answer  is  generally — Any  person  not  labouring  under  a  natural  inTwir*"^ 
« l^;al  incapacity.    We  shall  look  at  the  grounds  of  incapacity  nbbsbb? 
ttriatim : — 

(1.)  Women  are  practically  excluded  from  acting  as  instrumentaiy  (i.)  Wohbb? 
finesses.     This  may  be  traced,  no  doubt,  to  the  manners  of  a  rude 
^ge,  which  invariably  presents,  as  one  of  its  characteristics,  a  state  of 
subjection  and  degradation  in  females,  inconsistent  with  the  exercise 
Cff  an  independent  judgment     Hence  the  legal  incapacity  of  women, 
cntil  a  comparatively  recent  period  in  the  history  of  our  law,  to  give 
testimony  in  any  matter  civil  or  criminal     The  progress  of  civilisa- 
tion and  the  elevating  influences  of  religion  have,  by  their  benign 
^ence,  relaxed  that  rule,  and  the  evidence  of  women  is  now 
^<iinitted  in  our  Courts  ;  but  this  relaxation  has  not  been  extended 
^  as  to  admit  them  in  the  character  of  instrumentary  witnessea  Inst.  iv.  2, 27. 
^^^ere  ia^  indeed,  no  statutory  exclusion  ;  but  there  is  no  part  of  our  More's  Notes  to 
pntctiee  more  uniformly  supported  by  usage ;  and  it  is  the  express  1  Marnij,  9/ 
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PabtI.  dictum  of  Erskine,  that  women  may  not  be  instrumentaiy  witnesses. 
Chapter  II.  In  the  case  of  SetUm  v.  Setton,  24th  February  1816,  an  issue  was 
sent  to  a  jury  to  ascertain  the  genuineness  of  the  signature  of  an 
instrumentary  witness  who  was  a  female,  whereby  it  was  assumed,  if 
found  genuine,  to  be  sufficient  to  authenticate  the  deed.  It  is  to  bo 
kept  in  view,  however,  that  this  is  a  question  of  great  magnitude^ 
and  that  the  existing  practice  rests  upon  very  grave  considerations, 
its  ratio,  according  to  Mr.  Tait  in  his  Treatise  on*  the  Law  of  Evi- 
dence, being  the  inexperience  of  women  in  business,  and  their  liability 
to  deception.  It  would,  therefore,  be  rash  to  infringe  upon  the  esta- 
blished practice,  before  a  different  rule  shall  be  authorized  by  a  deci- 
sion resulting  from  a  deliberate  and  solemn  trial  of  the  question. 

(2.)  PopiusAVD      (2.)  A  pupil  cannot  be  an  instrumentary  witness.    In  Davidson  v. 

M  ^6899*       Oharteris,  12th  December  1738,  a  contract  was  annulled,  one  of  the 

Elchies  17. '       witnesses  having  been  a  few  days  less  than  fourteen  years  of  age. 

^Wrtnesff,"  rpj^^  judgment  of  a  minor — that  is,  one  above  pupilarity  but  less  than 
twenty-one — is  presumed  sufficiently  ripe  for  the  act  of  attesting  a 
subscription,  and  minors  are,  therefore,  admissible  as  instrumentary 
witnesses. 

(3.)  Blind  Feb-     (3.)  A  blind  person  cannot  be  an  instrumentary  witness.     He 

^^^  cannot  see  the  party  subscribe,  and,  although  he  may  hear  him 

acknowledge  his  subscription,  that  is  unavailing,  since  he  cannot  see 
the  subscription  to  connect  the  acknowledgment  with  it.  It  was  ex- 
pressly so  found  with  respect  to  a  deed  executed  by  notaries,  in 

3  S.  205;  and  Ouningham  v.  Spence,  2d  July  1824  ;  and,  although  there  is  in  such 
a  case  the  peculiar  exigency  to  see  the  pen  touched,  it  can  scarcely 
be  doubted  that  the  same  principle  would  regulate  the  question  in  a 
deed  executed  by  a  party  himself. 

(4.)Idiotb,&c.?  (4.)  Idiots  and  furious  persons  are  incapable  of  acting  as  witnesses 
to  deeds — 

(5.)  PARTm    .     (5.)  And  so  also  are  those  who  have  a  material  interest  in  the  deed, 

J!^^''^^^  ™   as  creditors  and  executors,  or  others  taking  benefit  through  the  deed. 

M.  16879.        Thus,  in  Robertson  v.  Abercromby,  21st  November  1627,  a  bond  was 

reduced,  the  creditor  having  been  himself  one  of  the  two  subscrib- 
ing witnesses,  so  that  it  was,  in  effect,  a  deed  attested  by  only  one 
witness.    The  objection  of  interest  in  the  case  of  witnesses  generally 

12  D.  437.        ia  exemplified  strongly  in  the  case  of  The  National  Bank  v.  Forbes^ 

28th  December  1849,  where  the  shareholder  of  a  bank  was  held  inad- 
missible as  a  witness  in  a  cause  to  which  the  bank  was  a  party,  even. 

M.  16876.        where  there  was  penu/ria  testiutn.    In  the  case  of  Lady  Innerleith  v. 

I7ie  Bishop  ofOlasgoto,  2d  July  1613,  the  executor  named  in  a  testa^ 
ment  having  signed  it  as  an  instrumentary  witness,  it  was  reduced 
in  so  far  as  regarded  his  nomination.  It  may  be  doubted,  perhaps, 
whether  the  principle  of  this  decision  would  now  be  acted  upon  in 
cases  where  the  executor  takes  no  beneficial  interest  by  the  settle^ 
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ment ;  for  it  has  been  decided  that  a  trustee  nominated  by  a  deed      Pabt  I. 
may  be  an  instrumentary  witness  to  it ;  Mitchell  v.  Miller ^  30th  chaptbb  n. 
NoTomber  1742.    But  the  prudent  Conveyancer  will  of  course  avoid  m.  16900. 
the  risk  of  such  objections.    The  disqualification  of  interest  is  not  so 
rigidly  applied  as  to  exclude  witnesses,  to  whom  trifling  legacies  are 
bequeathed  as  marks  of  regard ;  Ingram  v.  Steinsoriy  22d  January  1801.  M.  ©oce"  Writ, 

Such  are  the  cases  of  incapacity  to  act  as  witness  to  a  deed.    With    ^^' 
the  exception  of  ihe  objection  to  women,  they  are  reducible,  it  will  be 
observed,  to  the  two  general  grounds  of  natural  incapacity  or  defect  ^ 
of  judgment,  and  direct  interest.    There  is  another  class  of  witnesses,  (6.)  Neab  Be- 
long excluded  by  the  general  law  of  evidence  in  Scotland,  not  excluded,  ^^'"^^  ^ 
however,  from  acting  as  instrumentary  witnesses ;  but  with  respect 
to  whom  I  would  say,  that  it  would  be  proper  for  the  practitioner  to 
exercise  judgment  and  discretion  in  selecting  or  avoiding  them — 
I  refer  to  near  relations,  who,  on  the  ground  of  partiality  and  favour, 
were,  imtil  lately,  entirely  excluded  from  giving  evidence,  but,  accord- 
ing to  our  institutional  writers,  and  according  to  prevalent  practice, 
were  not  excluded  from  acting  as  instrumentary  witnesses.    The  prin- 
ciple of  this,  according  to  Erskine,  is,  that  witnesses  who  attest  the  ^'^®*'  *^-  ^>  2^* 
subscription  of  deeds,  '^  are  called  for  that  purpose  by  the  joint  con- 
"  sent  of  both  parties,  which  bars  all  challenga''     This  principle,  and 
the  consequences  resulting  from  it,  will  be  found  well  illustrated  in 
the  case  of  IVi^coner  v.  Arbiithnot,  23d  June  1 750,  where,  in  a  question  ^- 1676^- 
regarding  testamentary  deeds,  the  evidence  of  near  relatives  of  the 
testator,  who  were  instrumentaiy  witnesses,  was  admitted  on  behalf 
of  a  party  so  nearly  related  to  them,  that  their  evidence  for  him 
would  have  been  otherwise  inadmissible,  while  that  of  other  relativea 
equally  near  in  degree,  but  who  were  not  instrumentary  witnesses, 
was  rejected.    See  also  the  case  of  Hamilton' a  Creditors  v.  Hamilton^  M.  16734. 
19th  June  1713.     It  is  justly  remarked,  however,  by  Sir  George 
Mackenzie,  that  it  is  proper  to  choose  disinterested  witnesses ;  for,, 
although  the  legal  objection  be  obviated,  still,  in  the  event  of  any 
question  arising,  the  witnesses  may  be  examined  as  to  the  accuracy 
ot  the  attestation,  in  which  case  there  is  the  risk,  through  human 
infirmity,  of  relatives  being  swayed  in  giving  their  testimony.    This 
caution,  you  will  observe,  is  still  applicable,  notwithstanding  that  the 
evidence  of  near  relations  has  been  rendered  generally  admissible 
by  the  3  &  4  Vict.  cap.  59,  §  1 ;  for  the  ground  of  the  caution  is,  not 
that  a  relative  is  inadmissible,  but  that  he  may  be  ineligibla 

The  principle  of  mutual  choice  in  the  selection  of  witnesses,  which,  (7.)  Iitfaicoub 
in  the  language  of  Erskine,  "  bars  all  challenge,"  has  had  so  strong     '^"^^ 
an  effect  given  to  it,  that  it  has  been  held  to  render  competent  the 
attestation,  as  an  instrumentary  witness,  of  a  person  infamous,  and, 
therefore,  incapable  formerly  of  giving  evidence  in  a  court  of  jus- 
iioe  ;  LoMari  v.  Bailie,  Ist  February  1710.  M-  ^^^ 
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The  next  point  is — How  many  witnesses  are  required  ?  In  a  deed 
executed  by  the  subscription  of  the  party  himself,  two  instrumentaiy 
,  witnesses  are  necessary.  This  is  not  by  the  authority  of  any  statute, 
the  acts  being,  as  we  have  seen,  silent  in  this  particular.  It  stands, 
therefore,  on  the  general  law  of  Scotland,  which  requires  the  evidence 
of  two  witnesses  to  prove  a  fact  We  have  already  referred  to  the 
case  of  Robertson  v.  Abercromby,  21st  November  1627,  where,  one  of 
the  witnesses  being  the  creditor  in  a  bond,  it  was  held  to  be  attested 
only  by  one  witness,  and  so  reduced.  By  the  Act  1579,  cap.  80,  we 
have  seen  that  four  witnesses  are  expressly  required,  along  with  two 
notaries,  in  a  notarial  execution.  This  rule  is  rigidly  enforced,  and 
it  has  in  vain  been  attempted  to  eke  out  the  number  of  witnesses  by 
taking  one  of  the  notaries  into  account;  Lackie  v.  Cunningham^ 
20th  November  1627. 

What  are  the  instrumentary  witnesses  to  attest  ?  They  are  called 
simply  to  verify  the  subscription  of  the  deed  by  the  party.  One  who 
signs  a  deed  as  an  instrumentary  witness,  therefore,  has  no  concern 
with  its  contents,  and  is  not  committed  by  his  signature  to  anything 
which  the  deed  may  contain.  He  merely  attests  the  fact  that  he 
saw  the  party  write  his  subscription,  or  heard  him  acknowledge  it 
It  was,  accordingly,  held  to  be  no  objection  to  a  bond,  that  it  was, 
when  executed,  so  folded  up,  that  the  witnesses  saw  nothing  but  .the 
grantor's  subscription ;  Lady  OrmUtoun  v.  HamiUony  21st  January 
1708. 

In  order  that  the  witness  may  be  able  to  verify  the  party's  sub- 
scription, it  is  requisite,  in  the  first  place,  that  he  have  a  personal 
knowledge  of  the  party.    This  is  expressly  enjoined  by  the  Act  1681 , 
which  bears,  "  that  no  witness  shall  subscribe  as  witness  to  any 
''party's  subscription,  unless  he  then  know  that  party;"  and  the 
requirement  is  just,  since  it  is  impossible  for  one  to  attest  a  sub- 
scription to  be  the  subscription  of  a  person  named,  if  he  does  not 
know  that  person.    Where  he  does  not  know  the  party,  his  attestation 
can  import  only  that  a  man  signed,  not,  as  is  required,  that  the  man 
subscribed  to  whom  the  name  signed  belongs.     It  has  sometimes 
been  a  difficulty  with  practitioners  to  determine  what  degree   of 
knowledge  in  the  witnesses  is  requisite.    The  question  may  be  best 
solved  by  attending  to  the  object  of  the  requirement.    Its  purpose  is 
to  make  sure  that  the  party  is  truly  the  individual  who  bears  the 
name  which  he  subscribes.     For  such  a  purpose  personal  intimacy  or 
acquaintance  between  the  party  and  the  witness  is  evidently  unneces* 
sary ;  but  the  witness  ought,  either  of  his  own  knowledge  or  upon 
information  on  which  he  can  rely,  to  be  satisfied  as  to  the  identity  of 
the  individual    This  is  a  point  of  great  importance,  and  should  be 
carefully  looked  to.    Within  a  few  years  I  have  seen  money  lent 
upon  a  bond  lost,  under  circumstances  where  the  loss  would  have  been 
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preyented,  had  means  been  used  to  identify  the  party.     The  deed      Part  I. 

was  executed  in  a  hotel  in  Glasgow,  the  witnesses  being  a  waiter   chapteb  II. 

and  another  person,  neither  of  whom  had  any  personal  knowledge  of 

one  of  the  professed  granters  of  the  deed,  and  it  was  eventually 

ascertained  that  it  was  not  subscribed  by  the  grantor  described  in 

the  deed,  but  by  a  party  personating  him.     In  Campbell  y.  Robert-  M.  16887. 

•oil)  November  1698,  a  bond  was  found  null,  one  of  the  witnesses 

deponing  that  he  did  not  know  the  party  whose  subscription  he 

attested,  the  witness  being  then  a  boy  of  14,  and  called  off  the  street 

for  the  purpose.    In  another  case  a  disposition  was  challenged,  on  the 

ground  that  the  witnesses  did  not  know  the  party.    The  witnesses, 

although  they  had  never  seen  the  party  before  or  since,  had  attested 

her  subscription  upon  the  assurance  of  her  neighbours  that  she  was  the 

j>erBon  described  as  grantor  in  the  deed,  and  the  Lords  found,  that 

the  witnesses  had  here  such  credible  information,  that  the  subscriber 

vas  the  true  person  designed  in  the  writ,  that  they  might  lawfully 

ngn  as  witnesses ;  Walker  v.  Adamison'a  Represeniaiives,  8th  June  m.  16896. 

i7l6«    This  judgment  appears  to  furnish  the  true  criterion  of  the 

degree  of  knowledge  requisite,  viz.,  that  the  witnesses  shall   have 

credible  information  of  the  party's  identity. 

The  statute  requires,  not  only  that  the  witness  know  the  party,  Withebsbs 
but  that  he  **  saw  him  subscribe,  or  saw  or  heard  him  give  warrant  to  J'^Sjams^o  " 
"  a  notaiy  or  notaries  to  subscribe  for  him,  and  in  evidence  thereof  hear  hm  ao- 
"  touch  the  notaries'  pen,  or  that  the  party  did  at  the  time  of  the  bubscbiftioii. 
"  witnesses  subscribing  acknowledge  his  subscription,  otherwise  the 
"witnesses  shall  be  repute  and  punished  as  accessary  to  forgery." 
Sir  George  Mackenzie,  in  his  Observations  upon  the  Act  1681,  re- 
lates, as  the  occasion  of  this  part  of  it,  the  case  of  a  lady,  who, 
pretending  that  she  could  not  write  before  a  large  company,  desired 
to  sign  the  paper  in  her  own  chamber,  whereupon  she  got  the  paper 
with  her,  and  at  her  return  brought  it  back  subscribed,  and  there* 
after  raised  a  reduction  of  the  same  paper  as  not  truly  signed  by  her. 
The  purpose   of  the  enactment,  then,  is  indissolubly  to  connect  the 
party  with  the  deed,  either  by  the  witnesses  seeing  him  write  his 
iubscription,  or  by  their  hearing  him  acknowledge  it ;  and  this  part 
of  the  statute  demands  an  implicit  observance.     It  is  very  necessary 
to  observe,  that  knowledge  of  a  person's  writing,  however  familiar 
and  perfect,  is  no  warrant  for  subscribing  as  witness.    No  degree  of 
^nond  certainty,  however  great,  can  give  effect  to  such  an  attestation. 
The  test  demanded  by  the  Act  is,  not  that  the  subscription  be 
blown,  but  that  the  party  be  seen  to  write,  or  heard  to  acknowledge 
it    The  question  which  an   instrumentary  witness  will  have  to 
nwwcr  if  examined  will  not  be — "  Do  you  know  this  to  be  the  party's 
'*  tignature  f  but  it  will  be—"  Did  you  see  the  party  write  this 
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Pakt  I.       ^  signature,  or  hear  him  acknowledge  it  Y*    There  is  nothing  as  to 
Ghaptes  II.   which,  parties  are  more  likely,  in  a  confiding  spirit,  to  glide  un- 
guardedly into  error  than  this,  unless  it  be  laid  down  and  rigidly 
acted  upon  as  an  irreversible  rule,  to  abide  simply  and  literally  by 
the  terms  of  the  Act,  and  to  append  or  permit  no  subscription  as 
witness,  unless  the  signature  was  seen  written  or  heard  acknow- 
ledged.    The  necessity  for  strictness  in  this  particular  will  be  ap- 
preciated, when  it  is  stated,  first,  that,  when  a  deed  is  challenged, 
it  is  allowed  to  examine  the  instrumentary  witnesses  as  to  whether 
they  saw  the  grantor  subscribe,  or  heard  him  acknowledge  his  sub- 
scription.   -The  competency  of  such  an  investigation  is  fixed  by 
Frank  v.  Frards,  3d  March  1 795 ;  and  Swany  v.  The  Bank  of  Soot- 
land^  12th  December  1807.    And,  secondly,  that  if  it  be  proved  that 
the  instrumentary  witness  to  a  deed  did  not  see  the  party's  signa- 
ture written,  or  hear  it  acknowledged,  the  deed  is  annulled ;  Allan  v. 
M*Kean,  21st  December  1808.     In  this  case  a  disposition  of  heritage 
,was  reduced,  upon  the  evidence  of  the  instrumentary  witnesses,  that 
neither  of  them  saw  the  grantor  sign,  or  heard  him  acknowledge 
his  signature,  their  testimony  being  corroborated  generally  by  the 
circumstances ;  and,  in  a  later  stage  of  an  important  case  already 
referred  to,  it  was  held  a  valid  ground  of  reduction,  that  one  of  the 
witnesses  had  neither  seen  the   signature  written   nor  heard   it 
acknowledged ;  Earl  of  Fife  v.  Duff,  22d  December  1825.    The  de- 
cision in  the  case  of  Smith  v.  Bank  of  Scotland,  25th  January  1821, 
as  reported  in  the  Faculty  Collection,  appears  to  militate  against 
the  doctrine  now  stated,  the  words  of  the  rubric  in  that  case  being — 
"  The  genuineness  of  the  grantor's  subscription  to  a  deed  being 
"  admitted,  found  not  a  relevant  ground  of  reduction,  that  the  in- 
strumentary witnesses  did  not  see  the  subscription  adhibited,  or 
hear  it  acknowledged."    The  facts  of  the  case,  however,  did  not 
warrant  that  general  proposition.    It  is  explained  by  Lord  GLENiiEB 
in  delivering  his  opinion  upon  Lord  Fife's  case,  that,  in  the  case  of 
Smith,  the  challengers  of  the  deed  were  those  who  had  given  it  forth 
as  fair  and  regular  and  binding  on  themselves,  and  had  dealt  with 
the  world  on  the  footing  of  its  being  binding,  and  had  thereafter 
attempted  to  reduce  it  upon  latent  nullities  known  only  to  them- 
selves.   If,  therefore,  in  this  case  the  deed  was  sustained,  although 
the  witnesses  did  not  see  or  hear,  as  required  by  the  statute,  it  was 
sustained,  not  because  these  solemnities  were  not  obligatory,    but 
because,  by  rei  interventus,  by  their  own  actings  upon  it,  the  parties 
had  made  it  valid,  even  although  it  might  be  liable  to  latent  objec- 
2  Sb.  App.265.  tiona    But  it  is  clear  from  the  report  of  this  case  in  the  Court   of 
Appeal,  4th  June  1824,  that  the  ground,  upon  which  the  bond   w^as 
ultimately  held  valid,  was,  that  no  satisfiEictoiy  evidence  was  adduced 
of  the  allegation  that  the  solemnities  in  question  had  not  been  duly 
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observed.     Upon  the  principle  of  the  decisions  in  the  cases  of  AUan      Part  I. 
and  of  Lord  Fife,  a  bond  was  found  not  probative,  having  been  signed    Chapter  IL 
firat  by  the  witnesses  and  afterwards  by  the  grantor,  not  in  their 
presence ;  Young  v.  Ritchief  2d  February  1761.    In  order,  however,  m.  17047. 
to  establisli  the  nullity  of  a  deed  upon  the  grounds  here  referred  to, 
the  evidence  must  be  clear  and  conclusive  that  the  witness  truly  did 
not  see  or  hear ;  and  if  the  deed  be  ea  facie  correctly  executed,  the 
Court  will  not  be  easily  moved  by  evidence  of  non  memini,  or  even 
evidence  of  a  more  positive  kind  given  after  an  interval  of  time  ;  it 
will  also  be  jealous  of  the  evidence  of  the  instrumentary  witnesses 
themselves,  contradicting  their  own  attestation,  unless'such  evidence 
be  otherwise  supported ;  and  it  will  allow  evidence  to  be  adduced  in 
sapport  of  the  attestations.    Thus,  in  Sim  v.  DcmcMson^  23d  Novem-  M.  1689 1. 
ber  1708,  the  deed  was  supported,  though  a  witness,  at  the  distance 
of  twelve  years  after  its  date,  did  not  remember  seeing  the  party 
rabscribe  or  hearing  him  acknowledge  his  subscription;   and,  in 
Sibald  V.  SibbaM,  18th  January  1776,  the  same  judgment  was  given,  m.  16906. 
dioagh  the  witness,  then  eighty  years  of  age,  deponed,  thirty-seven 
years  after  the  date  of  the  deed,  that  he  had  not  seen  the  subscription 
adhibited.    The  case  of  Frank  v.  Frank,  3d  March  1795,  was  to  the  m.  16824. 
like  effect ;  and  the  more  recent  case  of  Cleland  v.  Cleland,  15th  i  D.  254. 
December  1838,  may  be  read  with  great  profit,  on  account  of  the  able 
expositions,  contained  in  the  Judges'  opinions,  of  the  rules  for  weigh- 
ing sucli  testimony  as  was  there  adduced,  the  settlement  impeached 
having  been  sustained  by  a  unanimous  Bench  in  the  face  of  the  evi- 
dence of  both  the  instrumentary  witnesses  denying  upon  oath  their 
own  attestations.    See  also  Condie  v.  Buchany  26th  June  1823,  and  2  S.  432. 
Bichardsan  v.  Newton^  28th  February  1811 ;  in  the  latter  of  which  F.  C. 
cases  the  instrumentary  witnesses  impugning  their  own  attestations, 
the  supporter  of  the  deed  was  allowed  to  adduce  evidence  to  show 
that  the  attestations  were  correct 

Having  seen  the  party  subscribe,  or  heard  him  acknowledge  his  Withessrs 
subseription,  the  witness  is  next  to  subscribe  himself  in  compliance  ""^s^*"™^^"*^ 
with  the  enactment  that  only  subscribing  witnesses  shall  be  probative. 
We  have  already  seen  that  the  object  and  effect  of  the  witnesses'  sub- 
soiption  are  solely  to  verify  the  grantor's  signature,  and  that  wit- 
nesses have  no  concern  with  the  contents  of  the  deed.  A  witness's 
pontion,  or  knowledge  of  or  connexion  with  the  circumstances  of  the 
tnasaction,  may  no  doubt  implicate  him  ;  and,  in  such  a  case,  the 
fiut  of  his  acting  as  an  instrumentary  witness  may  be  an  element 
himself ;  but  if  so,  he  is  implicated,  not  by  acting  as  a  wit- 
but  by  the  circumstances  which  otherwise  make  him  concerned 
ta  dbe  transaction.  Still  the  general  proposition  is  true  and  undoubted, 
tkat  a  sabacribing  witness  is  committed  to  nothing  but  the  genuine- 
of  the  signature  which  he  attests. 
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Part  I.  Usuallj  the  witnesses  subscribe  as  nearly  as  may  be  opposite  to  the 

signature  which  they  attest,  each  of  them  adding  the  word  "  witness" 
after  his  signature  The  addition  of  the  word  "  witness"  is  almost 
invariably  observed,  and  it  is  a  proper  precaution  for  the  witness's 
security,  in  order  to  mark  distinctly  the  character  in  which  he  signs, 
but  it  is  not  indispensable,  not  being  required  by  the  statutes ;  and 
the  body  of  the  writ,  if  properly  completed,  shows  in  what  capacity 
he  subscribed.  It  will  be  found  that  this  point,  viz.,  that  the  addi- 
4Br.Sapp.  163.  tion  of  **  witness"  is  not  indispensable,  was  tried  and  so  decided  in 

Morison  v.  LordSaUoun,  23d  February  1694,  and  in  Lord  Blantyre^ 
5th  July  1860. 

The  most  unexceptionable  mode  of  attesting  a  deed  is  for  the  wit- 
nesses to  subscribe  immediately  after,  and  in  presence  of,  the  principal 
party.    This  excludes  the  risk  of  irregularity — of  the  substitution  for 
instance,  of  any  other  deed  by  the  grantor  in  place  of  the  one  then 
executed,  and  also  the  risk  of  inconvenience  from  the  absence  of  wit- 
nesses ;  or,  it  may  be,  of  irreparable  failure  in  completing  the  deed 
owing  to  the  death  of  a  witness  before  signing.    The  case  of  Home  v. 
Dickson^  June  1730,  has  been  referred  to,  as  showing  the  importance 
of  immediate  subscription  by  the  witnesses.    Here  a  tack  signed  by 
the  principal  parties,  but  not  by  the  witnesses,  was  left  in  the  hands 
of  one  of  the  persons  who  had  been  inserted  as  witnesses  ;  and,  the 
witnesses  having  subscribed  some  days  afterwards,  the  deed  was 
found  null,  upon  the  ground  that,  as  the  meeting  of  parties  had 
broken  up  without  perfecting  their  contract,  they  were,  therefore,  free, 
and  could  not  be  bound  except  by  a  new  act  of  their  own,  consenting 
to  the  witnesses'  subscription.    Now,  as  the  report  bears  that  the 
witnesses'  subscriptions  were  appended  at  the  instigation  of  one  of 
the  parties,  this  case  must  be  viewed,  I  apprehend,  as  one  in  which 
the  contract  remained  incomplete,  not  from  delay  in  the  subscription 
of  the  witnesses,  but  by  the  parties'  own  act ;  and  that  the  subscrip- 
tion of  the  witnesses  at  the  instigation  of  one  party,  was  a  breach  of 
the  understanding  with  which  the  parties  had  separated.    If  the 
parties  had  separated  with  the  understanding  that  their  contract  was 
completed,  the  subscription  of  the  witnesses,  although  adhibited  after 
a  short  interval,  and  the  deed  itself,  would  have  been  liable  to  no 
objection.    But,  although  this  case  cannot  be  held  to  establish  the 
necessity  of  immediate  subscription  by  the  witnesses,  there  can  be  no 
doubt  that,  for  the  reasons  already  stated,  such  is  the  correct  practice, 
and  it  ought  always,  when  possible,  to  be  observed.    It  is  not  indis* 
pensable,  however,  for  the  witnesses  to  subscribe  in  the  grantor's  pre- 
sence.   The  law  upon  this  point  cannot  be  better  stated  than  in  the 
words  of  the  report  of  the  first  case  in  which  it  was  solemnly  deter- 
mined : — "  The  Act  1681  does  not  require,  in  point  of  solemnity, 
''  that  the  instrumentary  witnesses  should  sign  in  presence  of  the 
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**  granter,  or  that  they  should  not  lose  sight  of  the  deed  in  the  inter-      Past  I. 
"  val  betwixt  his  and  their  own  subscriptions ;  nor  has  it  been  so   chapter  II. 
"  understood  in  practice.    The  presumption  of  law  is,  that  witnesses 
*^  will  not  sign  a  deed  unless  satisfied  of  its  identity ;  and  although 
**  there  never  ought  to  be  any  considerable  interval,  yet,  when  such 
"  a  case  occurs,  it  inust  be  judged  of  upon  its  whble  circumstances ;" 
Frank  r.  Frank,  3d  March  1 795 ;  affirmed  on  appeal    Upon  the  same  M.  16824. 
principles  it  is  settled,  *'  that  it  is  not  necessary  that  a  deed  be  sub- 
^  scribed  by  the  witnesses  at  one  and  the  same  time ;"  Robertson  v.  2  s.  644. 
MVaig,  Ist  December  1823.   A  writ  has  also  been  sustained,  although 
one  person,  being  witness  to  several  subscriptions  of  successive  dates, 
signed  only  once  ;  Edmanston  v.  Edmonston,  6th  December  1 749.  M.  I690i. 
This  ought,  however,  to  be  regarded  as  an  irregularity  in  practice,  and 
each  witness  ought  to  subscribe  at  every  successive  date  when  he  at- 
tests a  new  subscription.   In  the  case  of  Welshes  v.  MiUigan,  12th  June  Bell's  Fol. 
1794,  a  bond  was  reduced  on  the  ground  that  one  of  the  instrumentary        '  ^' 
witnesses  was  stated  as  attesting  four  subscriptions,  while  he  had  only 
seen  one  of  them,  and  had  heard  no  acknowledgment  of  the  others, 
his  evidence  being  corroborated  by  such  discrepancy  in  the  signatures 
as  to  excite  suspicion  of  their  being  genuine.    The  error  in  this  case 
arose  from  too  easy  credence  being  given  by  the  writer  of  the  deed  to 
the  statement  that  the  witness  subscribing  had  attested  all  the  sub- 
scriptions; and  this  suggests  an  important  rule  for  the  practical 
gaidance  of  the  Conveyancer,  viz.,  that  when  unable  himself  to  be 
present  at  the  execution  of  deeds,  he  should  commit  that  duty  only 
to  persons  of  such  judgment  and  integrity,  that  the  information  re- 
ceived from  them  may  be  implicitly  confided  in. 

The  next  statutory  requirement  is — 

6.  Hie  insertion  in  the  writ  of  the  designations  of  the  luitnesses. — 
The  Act  1681  requires  this  under  the  pain  of  nullity,  enacting,  that 
all  writs,  wherein  the  writer  and  witnesses  are  not  designed,  shall 
be  null^  and  not  suppliable  by  condescending  upon  the  writer,  or 
the  designation  of  the  writer  and  witnesses.  And  the  enactment  is 
more  anxious  and  stringent  in  the  case  of  the  witnesses  than  of  the 
writer ;  for  in  the  last  clause — which  obviously  refers  to  all  the  cases 
in  which  subscribing  witnesses  are  required  by  the  Act,  since  it  gathers 
lip  all  these  cases  under  the  terms  '*  writ/^  *'  instrument,"  and  **  exe- 
**  CQtion" — it  is  declared,  ^*  that  in  all  the  said  cases  the  witnesses  be 
^  derigned  in  the  body  of  the  writ,  instrument,  or  execution  respective, 
**  otherwise  the  same  shall  be  null  and  void,  and  make  no  faith  in 
**  judgment  nor  outwith."  Thus  the  requirement,  as  regards  the  Witnesses 
writer,  i»,  that  he  be  designed  in  the  writ ;  and  with  respect  to  the  JJ^^^^the 
wimessesy  that  they  be  designed  not  only  in  the  writ,  but  in  the  body  body  op  the 
of  llie  writ     We  have  seen  that  a  deed  was  sustained  which  did  not  ^^^'^' 
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contain  the  writer's  designation,  in  what  is  properly  called  the  body 
of  the  writ,  but  bore  it  subjoined  to  his  own  signature  as  an  instni- 
mentary  witness  to  the  same  deed  The  terms  of  the  statute,  how- 
ever, are  too  distinct  and  imperative  with  respect  to  witnesses  to 
permit  of  such  a  relaxation  or  interpretation  as  to  them.  The  want  of 
the  designations  of  the  witnesses  in  the  body  of  the  writ  is,  therefore, 
an  absolute  nullity,  incapable  of  cure.  This  was  clearly  brought  out 
in  the  case  of  Russell  v.  Paisley^  l7th  December  1766,  where  a  bond, 
in  which  the  subscriptions  of  the  principal  parties  and  witnesses  were 
acknowledged,  was  found  null,  the  names  and  designations  of  the 
witnesses  not  being  inserted  in  the  body  of  the  writ 

When  a  witness  signs  by  the  initial  or  an  abbreviation  of  his  Chris- 
tian name,  or  of  any  intermediate  name,  such  name  is  to  be  inserted 
in  full  in  the  body  of  the  writ,  and  care  is  to  be  taken  that  the  cor- 
rect orthography  of  the  eqtire  name  be  preserved.    The  designation 
must  also  be  accurate,  and  such  as  to  distinguish  the  individual  from 
all  others.    Inattention  or  error  in  these  particulars  may  be  produc- 
tive of  consequences  the  most  serious.    The  Court  has,  no  doubt,  in 
one  or  two  instances,  shown  an  indulgent  spirit  in  sustaining  deeds 
chargeable  with  serious  inaccuracies.    Thus,  in  Bank  of  Scotland  v. 
Creditors  of  Telfer^  I7th  February  1790,  a  witness  was  named  Gibson 
in  the  body  of  the  writ  instead  of  his  true  name  Dickson,    At  a  con- 
siderable distance  of  time,  an  addition  vras  made  to  the  deed  by  the 
writer  of  it,  pointing  out  the  error  and  correcting  it,  and  upon  a 
challenge,  the  Court  unanimously  declared  the  objection  ill-founded. 
In  this  case,  however,  it  is  material  to  observe  that,  previously  to  the 
correction  of  the  error,  the  bond  had  never  been  put  on  record,  or 
judicially  exhibited.    Either  of  these  acts  would  certainly  have  placed 
it  beyond  the  power  of  correction.    Again,  in  the  case  of  Stewart  v. 
Stewart^  2d  March  1815,  an  instrument  of  sasine,  which,  by  the  same 
Statute  1681,  must  contain  the  designations  of  the  witnesses  in  the 
body  of  the  instrument  under  pains  of  nullity,  was  sustained,  althougK 
the  witnesses'  names  were  written  Moor  and  Qarvoch  in  the  body  of 
the  instrument,  while  the  real  names  as  subscribed  were  Moir  and 
Oarrock,    This  was  done  by  a  divided  Bench ;  and  Lord  Ivo&t,  in  his 
notes  to  Erskine's  Institutes,  expresses  doubts  whether  either  of  these 
judgments  would  now  be  followed  as  a  precedent    Baron  Hume  has 
reported  a  case,  Dickson's  Trustees  v.  GoodaU,  15th  December  1820, 
in  which  a  witness  subscribed  Wm.  0.  Davys,  while  in  the  body  of 
the  writ,  he  was  designed  *^  Major  W.  0.  Datfis,  of  Colonel  French's 
"  levy,"  the  name  Davys  being  spelt  with  a  "  y "  in  the  subscription, 
and  with  an  **  i "  in  the  testing-clausa    This  was  not  regarded  as  a 
fatal  discrepancy,  the  variation  of  a  single  letter  here  not  being  sub* 
stantial,  and  the  individual  being  marked  out  by  his  designation.    In 
the  case  of  Donaldson  v.  Stewart,  13th  May  1842,  tried  by  the  Lord 
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Justice-Clerk  and  a  jury,  the  deed  bore  to  have  been  written  by  "an      Pabt  I. 
"  apprentice  to  James  Carstairs  &  Son,  town-clerks  of  Cupar,''  and  to   Chapter  II 
haye  been  subscribed  in  presence  of  the  said  James  Carstairs,  junior ; 
and  it  did  not  appear  on  the  face  of  the  writing  that  James  Carstairs 
was  the  junior  partner  of  the  firm  "  James  Carstairs  &  Son."    But 
the  objection  to  the  sufficiency  of  this  designation  appears  not  to  have 
been  sustained     On  the  other  hand,  the  books  contain  many  cases 
in  which  errors  in  the  designation  of  witnesses  have  proved  fatal     In 
Abercramby  v.  Innes,  15th  July  1707,  the  assignation  of  a  bond  was  M.  17022. 
found  null,  the  Christian  name  of  one  of  the  witnesses  being  inserted 
as  John  instead  of  Robert    In  HcUden  v.  Ker,  9th  November  1713,  M.  16924. 
a£5rmed  on  appeal,  the  witnesses  were  thus  designated,  '*  Gilbert  ^  ^r.  &  St. 
*  Elliot,  inserter  of  the  sum,  and  Archibald  Nielsen,  servitor  to  the    ^^' 
**  I^ird  of  Cavers.'^     The  witnesses  were  both  in  fact  servants  to 
the  Laird  of  Cavers^  and  it  was  maintained  that  the  description 
"*  servitor''  applied  to  both.     But  the  Lords  found  that  the  witnesses 
were  not  sufficiently  designed,  and  that  the  bond  therefore  was  null 
In  Lowe  v.  Beataon,  25th  January  1 738,  a  writ  was  found  null  from  M.  17032. 
neglect  to  insert  the  name  and  designation  of  one  of  four  witnesses 
to  a  notarial  execution.     In  Crraham'a  Creditors  v.  Orierson^  26th  M.  16902. 
Becember  1752,  one  of  the  instrumentary  witnesses  was  designed 
"  brother-german''  instead  of  "  brother-in-law,"  and  the  bond  was, 
thoefore,  found  void  and  null.    In  another  case,  a  settlement  bore 
the  subscription  of  "  Thomae  HiU"  as  an  instrumentary  witness,  but 
in  the  deed  his  name  was  written  "  Thomas  HUlock**  that  being  the 
name  by  which  he  had  been  familiarly  known  in  his  youth,  and  which 
he  had  at  a  former  time  used  as  his  subscription ;  but  the  Court 
sustained  the  objection,  reducing  the  deed ;  Archibalds  v.  MarshaM^  M.  16907. 
irth   November  1787-      In  Douglas  Heron  <b  Co,  v.  Clerk,  28th  M.  16908. 
^ovember  1787,  a  bond  was  reduced,  one  of  the  witnesses  being 
designed  in  the  deed,  ''  Thomas  Wars,  servant  to  Thomas  Nicholson, 
''  vintner  in  Edinburgh ;'  whereas  the  true  name,  as  subscribed,  was 
''  Francis  Wars.''  Here,  it  will  be  observed,  there  was  enough  to  ascer- 
tain the  identity  of  the  witness,  notwithstanding  the  error.    It  has 
been  found  not  necessary,  where  the  names  and  designation  of  the 
witnesses  were  correctly  inserted,  to  state  that  they  were  witnesses  ; 
J^oig  V.  Ker,  9th  January  1 741.    The  same  was  found  in  the  case  of  ^-  ^6^^- 
^emffMT.  Say,  5th  June  1821,  after  a  hearing  in  presence  before  all  1  8. 47. 
the  Judges,  and  after  contrary  judgments. 

It  is  the  more  important  to  avoid  any  error  in  this  essential  part  of  SuBSTAimjLL 
tie  deed,  that  no  such  error  can  be  corrected  after  the  deed  is  recorded  x"^^Jf 
w  judicially  exhibited.    And  so  where,  by  a  clerical  error  in  a  deed,  clause  cawhot 
tie  name  and  designation  of  the  writer  were  omitted,  and  the  desig-  ^^^^^^^ 
utions  of  the  witnesses,  which  were  embraced  in  the  writer's  desig-  recorded. 
^tion,  were  consequently  wanting  also,  and  application  was  made  to 
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Past  I.      fj^Q  Court  to  authorize  a  short  addition  to  be  made  to  the  deed  after 
ChaptkrII    ^^  ^*^  ^^^^  recorded,  in  order  to  correct  the  omission,  the  Court 
refused  to  permit  the  correction,  although  the  application  appears 
F.  c.  not  to  have  been  opposed ;  Brown^  11th  March  1809.    The  sequel  of 

P.  923.  this  case  is  reported  by  Baron  Hume.   A  reduction  of  the  deed  having 

been  brought,  the  disponees  petitioned  the  Court  to  sist  the  process 
till  the  testing-clause  of  the  deed  should  be  completed,  in  terms  of 
the  Statute.  But,  as  we  found  on  referring  formerly  to  this  report, 
the  Court  held  that  to  authorize  the  addition  prayed  for  would  truly 
be  to  allow  a  condescendence  of  the  name  and  designation  of  the 
writer,  which  the  Act  1681  expressly  forbids. 
TKflrrnro.  There  is  no  period  limited  within  which  the  testing-clause  of  a 

S^LTOD^AT*  ^^®^  mxjL%i  be  completed,  so  long  as  the  deed  has  not  been  put  on 
ANY  TDCB.  record  or  produced  in  judgment  In  Blair  v.  Earl  of  Galloway  and 
6  S.  51.  OtherSf  15th  November  1827,  effect  was  given  to  a  deed  of  which  the 

testing-clause  was  not  filled  in  until  thirty-two  years  after  execution ; 
13  P.  877.  and  in  Shaw  v.  Shaw,  6th  March  1851,  it  was  held  that  a  party  having 
received  delivery  of  a  deed  duly  signed  is  entitled  to  insert  a  testing- 
clause  whenever  that  is  necessary,  if  there  be  sufficient  space  left  for 
it.* 

Where  a  deed  by  two  parties  was  executed  at  the  same  time  by  the 
one  personally,  and  by  the  other  through  the  intervention  of  notaries, 
it  has  been  held  that  the  same  persons  might  act  as  witnesses  to  both 
the  personal  and  the  notarial  subscriptions,  and  attest  them  both  by 
F.  G.  signing  once ;  Hardies  v.  Hardie,  6th  December  1810.   In  the  Report 

it  is  given  as  a  raiio  of  the  decision  that  the  witnesses  had  signed  at 
the  side  of  the  notary's  docquet,  and  not  above  it. 

IT.  42, 19.  7.  The  Dale  and  Place  of  Subscription. — Lord  Stair  has  included 

the  date  and  place  of  the  subscription  of  a  deed  as  essential  to  be 
inserted  in  order  to  its  validity.  Such  a  doctrine,  however,  has  no 
foundation  in  the  Statutes,  which  contain  no  requirement  to  that 
effect,  nor  is  it  supported  by  invariable  usage,  deeds  having  at  various 
times  been  supported  which  did  not  contain  the  date  or  the  place  of 


3  D.  1288.  *  In  APLeody,  Cuninghamet  20th  July  1841,  affirmed  on  appeal,  a  deed,  in  which  iho 

otn  ^^      name  of  one  of  the  witnesses  appeared  as  Orammoodf  had  heen  given  in  for  registration^in 

the  Books  of  Council  and  Session.    It  had  heen  'entered  on  the  minute-hook,  and  an  extracrt 
issued ;  hut,  hefore  it  had  heen  actnallj  recorded,  the  partj  horrowed  it  up  in  terms  of  tKe 
Statute  1685,  cap.  88,  within  six  months  of  presentment,  and  added  a  clause  hearing  th&t;. 
the  name  of  the  witness  was  Orammovd,    The  objection,  that  the  deed  could  not  be  sc» 
altered  after  it  had  been  given  in  for  registration,  and  after  the  granter's  death,  was  repelled 
by  the  Court  upon  the  ground  that  it  had  never  been  beyond  the  party*s  control.    Bat  tb« 
testing-clause  of  a  deed  cannot  be  completed  or  amended,  after  it  has  been  presented  Iot^ 
registration  in  the  books  of  a  Sheriff-court.    See  further  on  this  sul^ect  the  recent  caae 
17  D.  358.         MaepherMon  y.  Maepherson,  7th  February  1855.    The  completion  of  the  testing-clanse 
1  Kob.  App.       imervaQot  though  competent,  is  to  be  aroided ;  and  it  has  met  with  the  disapproTsI  of  tl& 
183.  House  of  Lords,  in  Kedder  v.  Beid  and  (Hhen,  80th  July  1840,  injra. 
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signing.     Upon  general  principles,  and  apart  from  what  the  nature      Part  I. 
of  the  deed  may  itself  require,  there  does  not  appear  to  be  any  ground   chaptbr  II. 
of  imperative  urgency  for  demanding  these  particulars.    The  place  Mention  of 
where  a  deed  was  simed  is  not  a  point  of  any  importance  to  its  effi-  ""  ^^^^  ^^ 

.o  1,.  .  ..,  ,  8UBSCMPT10H 

cacy  as  an  act  of  the  grantor,  whose  disposmg  power  is  independent  not  impera- 
of  locality.    It  is  only,  therefore,  when  the  regularity  of  execution  '''^' 
is  impugned,  that  the  place  of  signing  may  become  a  point  of  import- 
ance ;  and  then  the  designations  of  the  witnesses  will  furnish  a  means 
of  ascertaining  the  place  through  them.     While,  again,  a  grantor's  Mention  of 

-  !•  •  A'  xV       J     1         i»  •    •  i-lT  DATBOFBDB- 

power  of  granting  remains  entire,  the  date  of  exercising  the  power  scription  not 

is  not  an  essential  element  in  the  exercise  of  it ;  and  it  is,  therefore,  ^  rssbntiai. 

only  when  questions  arise  which  involve  the  point  whether  the  case. 

granter's  power  did  really  subsist  when  the  deed  was  granted,  that 

the  date  becomes  essential.     Accordingly,  in  our  very  ancient  deeds, 

there  are  no  dates ;  and  Craig  says  expressly,  with  respect  to  the 

date,  '^  9oUhat  amitti ;"  and  instances  of  deeds  supported  where  the 

date,  and  others  where  the  place,  had  been  omitted,  as  well  as  of 

deeds  containing  neither,  will  be  found  in  the  booka    Thus,  in  Dunr  M.  16914. 

can  V.  ScnrngeouVy  15th  February  1706,  the  deed  bore: — "I  have 

^  sabscribed  thir  presents  written  by  George  Henderson  at  Auchter- 

''  house ;''  and  the  question  arose,  whether  the  words  at  Auchterhouae 

denoted  the  writer's  designation  or  the  place  of  subscription.    It  was 

pleaded  that  both  were  intended,  "  the  writer,"  (in  the  words  of  the 

Keport,)  '*'  thinking  it  a  great  piece  of  laconic  eloquence  in  one  word 

"  to  express  both."     But  the  Lords  "  found  the  designation  suffi- 

"  cient ;"  and  this  is,  therefore,  an  instance  of  a  deed  sustained  with^ 

out  specifying  the  place  of  subscription.     In  VaUance  v.  M^Dowaliy  M.  5840. 

14th  July  1709,  the  objection  that  the  place  of  signing  was  omitted 

did  not  prevail.    In  another  case  the  Lords  expressly  found  "  that 

"'  date  and  place  are  not  essential  to  the  validity  of  a  writ,  not  being 

**  mentioned  inter  substantiaiia  in  the  Act  of  Parliament  1681 ;" 

OgUviey.  BaiUie^  21st  July  1711 ;  and  the  same  judgment  was  given  m.  16896. 

in  the  case  already  referred  to,  of  Wemyss  v.  Hay^  5th  June  1821.  i  S.  47.  . 

Bat,  while  such  is  the  law,  there  are  clear  grounds  of  expediency  for 

laying  it  down  as  a  rule  invariably  to  insert  the  place  and  date ;  and 

the  date  is  an  essential,  wherever  the  effect  of  the  deed  depends  upon 

the  date     Upon  general  grounds  it  is  proper  that  a  writing  which 

claims  the  character  and  privileges  of  a  Probative  Deed  should  give  its 

ovn  history  fully,  and  present  upon  its  face  the  means  of  testing  its 

own  authenticity.     Stair  mentions  an  instance  in  which  the  falsity  of  W.  42, 19. 

a  writ  was  detected  by  comparing  its  date  with  the  stamp  of  the  paper 

on  which  it  was  written,  and  which  had  not  come  into  use  until  after 

the  pretended  date  of  the  writing.  The  date  of  the  fabric  of  the  paper 

is  a  common  test  applied  at  this  day  in  the  challenge  of  writings, 

and  every  honest  deed  ought  to  invite  such  a  scrutiny.    Where  there 
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Past  I.  is  occasion  to  suspect  that  the  true  date  or  place  has  been  designedly 
Chapter  IT.  suppressed,  the  deed  will  be  unfavourably  viewed,  and  presumed  to 
be  of  the  date  least  favourable  to  its  own  validity.  This  may  be  of 
fatal  consequence  in  a  competition  of  diligence,  where  the  most  un- 
favourable date  will  be  attached  to  an  undated  deed.  A  disposition 
mortis  causd  to  the  prejudice  Of  the  heir-at-law,  if  without  a  date,  is 
presumed  to  have  been  granted  within  sixty  days  of  death,  and  is, 
therefore,  liable  to  challenge  on  the  head  of  deathbed.  It  is,  there- 
fore, of  primary  importance  to  insert  the  date  correctly  in  all  deeds 
of  settlement  executed  intuitu  mortis. 


Datb  ahd 

PLACE  OF 
SUBSOHIPTION, 

eont*. 


Sahotioh  of 
kulutt  at- 
tached to 

OMI8810N  OF 

BTATUTORT 

SOLBMNITUSS. 


The  Statutes  1579, 1593,  and  1681,  all  attach  the  sanction  of  nuQity 
to  the  omission  of  the  solemnities  which  they  respectively  impose — 
that  is,  they  enact  that  deeds  not  executed  with  these  solenmities 
shall  be  null  and  void.  From  this  it  follows  that  such  deeds  cannot 
be  supported  by  any  proofs,  but  are,  in  the  eye  of  the  law,  absolutely 
null  We  have  already  found  illustrations  of  this  under  the  several 
branches  in  which  we  have  treated  of  these  solemnities ;  and  it  is 
because  the  doctrine  goes  so  deeply  into  the  sufSciency  of  deeds,  and 
is,  therefore,  of  paramount  importance,  that  additional  cases  are  cited, 

M.  12061.  in  order  to  impress  it  the  more  deeply  upon  the  mind.  In  KHfaJtrick 
V.  Ferguson^  21st  November  1704,  an  heir  repudiated  his  father's 
bond,  on  the  ground  that  it  was  null  as  wanting  the  writer's  nama 
*'  The  Lords  thought  it  in  a  Court  of  Conscience  a  good  and  sufficient 
"  bond,  but,  as  our  law  stood,  it  was  null ;  though  it  was  both  un- 
'^  mannerly  and  unneighbourly  to  propone  this  nullity,  yet,  being 
"  proponed,  the  Lords  behoved  to  sustain  it,  though  hard,  quia  ita 

M.  8459.  "  lex  scripta  est''    And  in  M'Farlane  v.  Grieve,  22d  May  1 790,  the 

granter  of  a  lease,  his  subscription  of  which  was  not  denied,  challenged 
it  before  possession  had  been  taken,  on  the  ground  that  the  writer's 
name  and  designation  were  not  inserted  ;  and  the  tack  was  reduced. 
This  case  is  reported  in  the  Dictionary  under  the  head  Loons  p<bni- 
TBNTiJB,  and  properly  so,  because,  this  being  a  contract  about  land,  to 
which  writing  is  essential,  the  parties  are  not  finally  bound  until 
writing  legally  sufficient  has  been  completed.  The  deed  being  here 
defective  in  the  statutory  solemnities,  the  party  was  legally  in  the 
same  position  as  if  he  had  not  signed,  and  he  had,  therefore,  the  power 

M.  16904.  to  resile.  I  will  here  again  notice  the  case  of  Russell  v.  Paisley,  in 
which  a  bond  of  caution  was  found  ineffectual,  although  the  subscrip- 
tions of  the  grantors  and  witnesses  were  acknowledged,  the  testing- 
clause  not  being  completed,  and  the  names  and  designations  of  the 
writer  and  witnesses  being,  therefore,  wanting ;  and  also  that  of  Smith 

F.  c.  V.  Bank  of  Scotland,  25th  January  1821,  House  of  Lords,  4th  June 

2  Sh.  App.265. 1824,  in  which  the  grantors  of  a  bond  attempted  to  get  rid  of  their 
o()ligatLon  by  ailing  that  the  witnesses  had  neither  seen  the  siil>- 
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wripfions  written  nor  heard  them  acknowledged — a  case  decided  by      Fast  I. 
the  House  of  Lords  expressly  upon  the  ground  that  that  allegation    chaptbb  n. 
bad  not  been  established  by  satisfactory  evidence.* 

We  have  now  reviewed  the  solemnities  requisite  in  the  execution  Observaitcb  of 
of  deeds,  having,  in  the  first  place,  taken  a  general  view  of  the  history  makmTtre* 
of  them,  and  the  enactments  by  which  they  were  introduced,  and  x>ebd  psoba- 
haTing  also  examined  in  detail  the  terms  of  the  Statutes  as  bearing  ^^^* 
open  each  particular  solemnity,  and  the  decisions  of  the  Law  Courts 
with  respect  to  the  construction  of  the  statutes,  and  the  legal  character 
of  writings  which  have  not  been  authenticated  as  the  Acts  require. 
It  will  be  remembered  that,  in  the  outset  of  our  inquiries  on  this  sub- 
ject, we  found  the  purpose  of  solemnities  in  the  attestation  of  writings 
to  be  simply  this,  viz.,' to  render  it  certain  that  the  deed  is  the  deli-> 
berate  and  genuine  act  of  the  party.    If  the  solemnities  are  faithfully 
obeerved,  the  law  stamps  the  deed  with  this  character  that  it  is  the 
part/s  act,  and  gives  it  effect  as  such,  until  it  shall  be  impugned,  and 
groniids  established  for  denying  such  effect.     We  have  seen  how  jea- 
loosly  the  law  demands  an  exact  observance  of  the  solemnities  which 
it  requires  as  the  condition  of  the  character  of  genuineness,  and  that, 
if  there  be  a  failure  to  comply  with  any  part  of  its  requirements,  then 
it  wiQ  give  no  efficacy  whatever  to  the  writing,  and  no  considerations 
of  equity  will  suffice  to  supply  that  which  the  law  has  of  its  own  in- 
junction required  to  be  established  in  this  particular  way.    Where, 
however,  the  solemnities  have  been  accurately  observed,  the  deed  is 
in  the  eye  of  the  law  genuine,  and  receives  effect  as  probative — that 
ii,  as  containing  in  itself  evidence  of  its  own  purport  and  authenticity, 
fo  that  it  may  be  exhibited  in  judicial  proceedings,  and  legal  effect 
will  be  given  to  it,  as  showing  its  own  purpose,  and  establishing  its 
own  diaracter  and  trustworthiness,  without  the  necessity  of  any  ex- 
tnneoua  proof  either  by  the  parties  to  the  deed  or  the  instrumentary 
witnesses,  or  by  any  other  persons  whatever,  as  long  as  its  authenti- 
stT  is  not  challenged.    Thus  the  deed  is  conclusive  evidence  against 
^  granter  of  it,  and  all  who  represent  him. 

&  Erasures^  DdeUons^  InterlineaticmSy  d^c,  in  Deeds, — In  order  to 
A  "^eed  reoeiTing  the  character  of  genuine  and  probative,  it  is  necessary, 
'Mio,  that  the  text  of  the  writing  be  entire,  and  not  liable  to  suspicion ; 
^  if  there  afaall  appear  upon  it  erasures,  deletions,  interlineations, 
X"  additions,  the  presumption  of  genuineness  will  be  taken  off,  since 
'c  ooe  is  supposed  to  execute  a  vitiated  deed  ;  and  the  legal  inference 
^'ti  he,  (unless  the  contrary  appear,)  that  such  alterations  were  made 
^ter  ezecuiioiL     In  Balfour's  PracUcks  it  is  laid  down,  that  instru-  P.  368. 

•  Sb»  abo  Act  19  &  20  Vici  c.  89,  nupra,  p.  96,  and  caee  of  Thomson  v.  31*Crummen*9 
'-'fto,  Mpro,  pp.  99,  100,  notes. 
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PabtT. 
ChaptbkII. 

iv.  42.  19. 
Init.  iii.  2,  20. 
L  p.  144. 

MODB  OF  M  AK- 
INO  OOBBEC- 
TIOH8  ASD 
▲I/TKRATIOSS 
IX  DBBDB. 


Brissonius  de 
Formulis,  589« 


M.  16949. 


M.  16941. 


ments,  eyidents,  or  writs,  produced  for  probation  of  any  action  or 
defence,  make  no  faith,  neither  should  be  received,  if  there  be  any 
rasure  or  diversity  of  handwriting,  or  alteration  of  the  writ,  especially 
in  a  substantial  place.  The  same  point  is  treated  by  Stair  in  the 
passage  of  his  work  already  cited,  by  Erskine,  and  very  anxiously  by 
Mr.  Boss  in  the  part  of  his  work  that  treats  of  the  testing-clause. 

It  will  tend  to  simplify  the  matter  if  we  inquire,  first,  in  what 
manner  necessary  and  bond  fide  alterations  may  be  made,  such  as 
corrections  of  clerical  errors,  or  changes  desired  by  the  party  after 
the  deed  is  written  out,  but  before  signature.    With  regard  to  these 
the  rule  is,  that  the  deed  must  show  that  they  have  been  advisedly 
adopted  by  the  party  ;  and  this  will  be  effected  by  mentioning  them 
in  the  body  of  the  writing.  Thus,  if  some  words  are  erased  and  others 
superinduced,  you  mention  that  the  superinduced  words  are  written 
upon  an  erasure  ;  if  words  are  simply  delete,  that  fact  is  noticed ;  if 
words  are  added,  it  ought  to  be  done  upon  the  margin,  and  such  ad- 
dition signed  by  the  party  with  his  Christian  name  on  one  side  and 
his  simame  on  the  other,  and  such  marginal  addition  must  be  noticed 
in  the  body  of  the  writ,  so  as  to  specify  the  page  upon  which  it  occurs, 
the  writer  of  it,  and  that  it  is  subscribed  before  the  attesting  wit- 
nesses.   The  ordinary  practice  of  designating  the  part  of  the  line  at 
which  the  marginal  addition  is  to  be  taken  in  is  by  the  conventional 
mark  usually  called  a  caret.    I  am  not  aware  that  any  question  has 
ever  arisen  out  of  this  practice ;  but  it  appears  to  leave  open  a  door 
to  uncertainty,  there  being  no  sufficient  security  against  a  change  in 
the  position  of  the  mark,  which  might  materially  affect  the  sense  of 
the  marginal  addition.    Where  the  addition,  therefore,  is  of  great  inx-« 
portance,  it  would  be  prudent  to  fix  unequivocally  the  place  at  whicli 
the  marginal  addition  is  to  be  introduced,  by  specifying  not  only  the 
page,  but  the  line  and  the  words  also  between  which  it  is  to  be  held  a^ 
inserted.    The  adoption  of  clerical  corrections  by  the  grantor  in  oni 
deeds  has  a  precise  parallel  in  the  practice  of  the  Roman  Law,  accord 
ing  to  which  such  alterations  were  made  by  the  party  himself,  ari< 
the  formula  added : — "  Lituras,  inductiones,  superinductioneSf  ip^ 
*'/eci"    The  doctrine  is  so  well  established  in  our  law  that  no  cas 
appears  to  have  occurred  in  which  the  effect  of  alterations  upon  a  dee<j 
expressly  adopted  by  the  grantor,  has  been  questioned.    In  Kemps  ^ 
Ferguson^  2d  March  1802,  the  principle  was  clearly  recognised,  axx 
a  settlement  vitiated  by  the  testator  himself  after  its  date  in  tho  navn 
of  the  executor,  which  is  an  essential  part,  was,  nevertheless,  fotxxi 
valid  to  convey  legacies  bequeathed  by  it    In  another  case,  a  bill    \ 
exchange  had  been  altered  in  the  sum  from  £60  to  £60  hj  x^ 
acceptor  himself  at  the  time  of  his  accepting  it,  and  the  bill    ^pv^i 
sustained  by  the  Court  as  not  vitiated ;  LauUaw  v.  Park,  3d  Aug>j 
1774. 
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When  alterations  by  erasure,  deletion,  addition  on  the  margin,  or 
otherwise,  are  not  noticed  in  the  body  of  the  writ,   or  expressly 
adopted  by  the  grantor,  the  effect  of  these  will  depend  upon  the  Vitiatiow  m 
B&tare  of  the  alterations  and  the  circumstances  generally.     It  {%  eisenHaUbtu. 
quite  certain  that  vitiation  in  an  essential  part  of  the  deed  will  be 
fktal  ta  the  whole  deed,  unless  it  be  separable,  as  in  settlements, 
where  vitiation  of  one  legacy,  though  annulling  it,  may  leave  the 
rest  of  the  deed  entire.    What  is  an  essential  part  depends,  as  re- 
zDsrked  by  Lord  Stair,  upon  the  nature  of  the  writ.    In  a  bond,  the 
ram  of  money — in  a  disposition,  the  name  of  the  lands — ^in  all  deeds, 
the  name  of  the  beneficial  grantee,  and  everything  requisite  to  give 
effect  to  the  statutoiy  solemnities,  the  name  and  designation  of  the 
writer  and  witnesses,  and  the  numbering,'^  and  mentioning  the  num- 
ber of  pages,  when  there  are  more  sheets  than  one.    These  are  all, 
undoubtedly,  inter  easentialia.     In  an  entail,  also,  all  that  is  re- 
quisite to  support  the  fetters  is  essential ;  so,  where  the  words,  *'  it 
^  shall  not  be  lawful  to''  introducing  these,  were  written  upon  erasure, 
that  was  held  a  fatal  vitiation  ;  Fraser  v.  Fraser^  11th  March  1854.  ^^  ^-  863. 
In  a  disposition  of  heritage  to  take  effect  at  the  grantor's  death,  the  date 
is  essential,  in  order  to  protect  it  from  challenge  at  the  instance  of 
the  heir-at-law  on  the  ground  of  deathbed.    In  cases  of  a  favourable 
nature,  and  not  apparently  admitting  of  suspicion,  the  Court  has 
admitted  the  evidence  of  the  instrumentary  witnesses  to  instruct  the 
adoption  of  important  alterations  by  the  grantor,  as  in  Arrot  v.  m.  12285. 
Gairden,  February  1 730,  where  the  date  of  a  settlement  was  written 
on  an  erasure.     The  short  report  of  this  case  concludes  thus : — '^  In 
**  this  case,  the  vitiation  was  of  that  nature,  as  scarce  to  admit  of  a 
**  suspicion  of  antedating."      But  more  frequently  this  has  been 
r^ected,  and  it  is  not  at  all  probable  that  such  a  supplemental  proof 
^ould  now  be  allowed.     In  the  case  of  PitiUo  v.  Forrester,  22d  M.  ii636. 
Xovember  1671,  a  deed  of  settlement  was  reduced,  on  the  ground 
that  in  a  material  part  half  a  line  was  so  obliterated,  that  it  could 
*-U  be  deciphered,  and  it  was,  therefore,  presumed  to  be  fraudulently 
^i^tHe  by  the  party  founding  on  the  deed.    In  Laurie  v.  Reid,  9th  M.  12284. 
^^j  1712,  a  discharge,  altered  in  the  sum  from  ^13  to  ^30,  was 
^Aind  improbative;  and  the  question  being  raised,  whether  it  was 
^ot  at  least  good  for  the  jP13,  the  Lords,  in  the  words  of  the  report, 
*  foand  it  could  not  prove  for  a  sixpence,  being  vitiated,"  and  that, 
vhere  papers  are  unduly  touched,  they  are  in  toto  null     The  holder 
^ilie  dbeharge  was,  accordingly,  reduced  to  the  necessity  of  proving 
'^j  ikm  gianter's  oath  that  even  j^lS  had  been  paid.    In  the  case  of 
VfldMUlT.  Dougku,  10th  December  1705,  it  is  observed  as  a  common  M.  ii653. 
of  the  then  Lord  President  (Dalbtmple),  "  that  he  who  tam- 

•  See  Act  19  &  20  Vict.  c.  89,  wpra,  p.  96. 


126  LBCTVRSS  OH  OONVBYAHOINa. 

Pabt  I.      <'  pers  with  a  writ  should  lose  either  the  hand  or  the  writ."     In 
O^i^i^  II    Merry  v.  Howie,  6th  February  1801,  the  date  of  a  settlement  of  heri- 
M.  App*.  V.      tage  had  been  altered  by  erasure  and  superinduction.    The  alteration 
"Wnt,"No.  3.  did  not  legally  improve  the  position  of  the  disponee.     He  was  as 
secure  with  the  true  date,  as  the  substituted  date  would  have  made 
him,  had  it  been  genuina     But  the  party  being  unable  to  trace  this 
alteration  in  a  part  not  essential  to  an  innocent  cause,  the  deed  was 
reduced ;  and  the  decision  was  affirmed  on  appeal     In  Oibson  v. 
^'^'  Walker,  16th  June  1809,  which  was  also  affirmed  on  appeal,  the 

name  of  one  of  the  instrumentary  witnesses  was  written  upon  an 
erasure,  and  the  word  witness  was  in  a  different  hand.     The  deed 
6  S.  559.         was  therefore  reduced.    In  Innes  v.  Earl  of  Fife,  10th  March  1827, 
a  sasine  was  found  null  and  void,  the  name  of  one  of  the  parcels  of 
lands  being  written  in  all  the  material  parts  upon  erasures ;  and  in 
13  S.  461 ;  1     ^b®  ^^®  ^f  Hoggan  or  Smith  v.  Ranken,  affirmed  30th  July  1840,  a 
Rob.  App.  173.  sasine  was  reduced,  because  the  word  "  three,"  in  the  year  of  the 
Christian  era,  was  written  upon  an  erasure,  although  the  year  of  the 
King's  reign  was  also  given,  and  was  liable  to  no  objection.*    This 
6  &  7  wm.  IV.  result  would  not  follow  now,  a  special  statutory  provision  (occasioned 
c.  33.  }qj  i]^Q  latter  decision)  having  been  made,  as  we  shall  afterwards 

find,  to  allow  such  defects  in  instruments  of  sasine  and  resignation 
ad  remanentiam  to  be  supplied  by  accuracy  in  the  record ;  but  the 
decisions  are  instructive,  in  showing  the  ordinary  effect  of  vitiation 
6  D.  464 ;  6      in  substo/rUioiibus,    In  the  case  of  Shepherd  v.  Grant's  Trustees,  24th 
BelPs  App.  153.  j^^^^  1844,  affirmed  21st  July  1847,  a  deed  of  entail  was  re- 
duced more  than  eighty  years  after  its  execution,  on  the  ground 
that  the  designation  of  the  first  heir-substitute  was  written  upon  an 
erasure  wherever  it  occurred  throughout  the  deed.      In  Reid  v. 
12  S.  781;       Kedder,  24th  June  1834,  and  6th  March  1835,  affirmed  30th  July 

13  S  619  *  . 

1  Rob.  App.      1840,  the  letters  ohn,  of  the  name  John,  the  intended  disponee  in 

^^'  a  settlement  of  heritage,  were  written  on  erasures  throughout  the 

deed,  the  name  having  previously  been  James.  In  the  testin<r 
clause,  after  the  words  '^are  subscribed,"  the  words  were  added 
**  in  favour  of  the  said  John  Redder  my  son,"  but  the  erasures  were 
not  noticed.  The  deed  was  reduced.  The  views  of  Lord  Bboughamj 
in  delivering  his  judgment  upon  this  case,  imply  that  a  proper  noticed 
of  the  erasures,  amounting  to  a  clear  adoption  of  them  by  the  granterj 
would  have  obviated  the  objection.     There  is  much  in  his  Lordship^^ 

Vide  infra.  opinion  that  deserves  the  careful  consideration  of  Conveyancers,  ai 
to  the  mode  in  which  erasures  should  be  noticed  and  adopted.       I^ 

9  D.  1361.  the  case  of  Kirkwood  v.  Patrick,  25th  June  1847,  an  oblig&tio^ 
to  reconvey  lands  between  and  Martinmas  eighteen  hundred    a.T\^ 

15  D.  708.  *  Reference  may  be  made  here  to  the  case  of  Macfarlan,  2d  Jane  1853,  where  a  qaesti* 

18  mooted  in  regard  to  the  yaliditj  of  an  instrament  of  sasine  not  pointing  out  the  d&te  1 
reference  both  to  the  year  of  the  Christian  era  and  of  the  King's  reign. 
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wrty-8ix,  waa  held  invalid,  the  word  forty  Wi;<(f  wuiii-u  u\fOU  hu       I***^^  I 
•'•sorB.      But  where  the  altenuion,  evcm  ii)th^/ij;(h  iw  m$  i;M«M,ff^h{t    /^**/^^/^ 
P*rt,  18  slight,  and  enough  is  left  entire  d'^rij  t//  y9t%^fiH  i\f** 
8^08©,  the  deed  wiH  be  sci^jned,  prorid^^d  th^r<?  >/^  /*'/  r'**>^'*  *'^ 
''^pect   fraud.       Thus  a  dead  vas   fuitaix^ed,   4ui,v/v/i/   t/ ^   irv/^/ 
J*^®*  MI  the  testing  cli^ise  wis  wr.v,jfu  *r^  %u  *^'4^  *im^  k-a  j/>./*< 
DCMig  numbered  ar.d  iLe  iisAas.^  r.S  -vt-:::  r  ^7>   vt  V/  n^fu  ♦•* 
•wise  of  it  certain,  ersi  Li-lii^r  ti«*:  x.'titvbC.  •'v-:  ^f^-^^x  *//*  #'//'////, 
Morrison  v.  iTtCsirf   C3«-;.i.  «  J^c^     5>>:i  *  ..•.*r  .>2^<^     i-^  **.v  .-^^  .  /  ,  , 
®Me,  tne  deed,  m-mm  wrin*^  rrr.iL  i!_r-**^  y^7*^    **•'   ''    *^'*^  '-'^^  *  /, 
the  nambw  of  pre«iz:r  ?s.r=st  iih:  >rj?T*  w  vf  v^-e  » v^  t*'^^^*  •*^4. 
written  upon  an  crtFrr* :  wr  iw:  -^^i  wiA    s.x»-.sii»u.'/  ^   *-^ 

woitb   in  so  far  as  CLtmr     ^-rc-z^c  r   jf  }^v.%*t       fft   ^ v*-^.  ^^^^  *  '  ^• 

nmnber  of  par-e^  Li-z*-  v»«  ▼-n.*s  m  aiL  e-^..-*^    -.**  u.y^:.»r. 
not  sustaiii&d  .  C       "  ~ 

of  xii£  TKvrrur  ET  %  '— ' 
being  evideanl-y  -f.^-^  ip. 
i^i  tl»  tefitinxr 

anee  rf  franc  :    IT^.i  t  T^ 
of  Gnmt  X.  ^T...i:.j 
l^pacj  of  £vt  i 

W«d  BO  BUpBTTlAlII^-w-^ 

tlie  Teat  of  liie 


t»v  -r 


coocnrnii^   lw&«'     -l 


tt 
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15  S. 449;  1 
Rob.  App.  189. 

Maroival 
ADorriovB. 


M.  12274. 


and  that  the  words  written  on  the  erasure  could  not  be  substituted  in 
lieu  of  them,  because  no  evidence  appeared,  or  could  be  admitted  to 
show,  that  they  were  written  before  the  execution,  and^  therefore, 
that  they  were  unauthenticated  and  inoperative. 

The  decisions,  in  which  venial  faults  have  not  sufficed  to  invalidate 
the  deed,  afford  certainly  no  encouragement  to  laxity  or  carelessness 
in  preserving  the  integrity  of  the  text  in  writing.    On  the  contrary, 
they  suggest  the  necessity  of  the  utmost  circumspection  and  care,  by 
showing  how  minute  are  the  points  upon  which  the  security  of  im- 
portant rights  may  depend.    It  has  been  repeatedly  held  that  the 
name  of  an  executor  or  trustee  is  not  an  essential  part  of  a  settle- 
ment in  this  respect,  and  that  a  vitiation  there  will  not  invalidate  the 
remainder  of  the  deed.    In  the  case,  already  referred  to,  of  Kempn 
V.  Fergtison,  2d  March  1802,  the  name  of  the  executor  originally 
appointed  was  delete,  and  another  interlined,  but  the  settlement  was 
held  effectual  to  bequeath  a  legacy  contained  in  it    So  it  was  held 
no  objection  to  a  trust  settlement,  that  the  name  of  one  out  of  five 
trustees  was  delete;  Earl  of  Traquair  v.  Henderson,  26th  June 
1822 ;  and  a  similar  decision  was  given  where  the  names  of  three 
trustees  were  written  upon  erasures,  there  being  four  others  not 
vitiated ;  Robertson  v.  Ogilvie's  Trustees,  20th  December  1844     In 
these  cases,  there  was  no  room  for  the  suspicion  of  fraud,  the  altera- 
tions having  been  made  by  the  testators  themselves.    In  the  case  of 
Richardson  v.  Biggar,  19th  December  1845,  the  nomination  of  an 
executor  was  sustained,  notwithstanding  that  a  word  was  written 
upon  an  erasure,  without  which  word  the  nomination  was  not  ex- 
plicit, the  objection  on  the  ground  of  the  erasure  being  removed,  as 
the  circumstances  eventually  turned  out    In  Adam  v.  Drwnmondj 
12th  June  1810,  an  important  word  being  written  upon  an  erasure,  it 
was  held  pro  nan  scripto,  but,  there  being  no  ground  to  presume  a 
fraudulent  intention,  the  remainder  of  the  deed  was  sustained. 
Where  a  party  had  made  his  settlement  in  three  deeds  bearing  tbe 
same  date,  and  executed  simultaneously  duplicates  of  all  the  deeds, 
and  there  were  found  numerous  erasures  and  superinductions  not 
noticed  in  the  testing  clause,  the  vitiating  effect  of  these  alterations 
was  held  to  be  obviated  by  the  fact,  that,  with  two  immaterial   ex- 
ceptions no  erasure  occurred  in  the  same  place  both  in  the  deed  and 
in  its  duplicate,  the  one  being  entire  wherever  the  other  was  erased  ; 
Strathmore  v.  Straihmore^s  Trustees,  1st  Februaiy  1837,  affirmed  30th 
July  1840. 

As  a  marginal  addition,  when  properly  signed  and  tested,  becomes 
an  integral  part  of  the  deed,  so  any  undue  interference  with  it  ^tv&U 
have  the  same  effect  as  upon  any  other  part  of  the  writ ;  and,  tHere^ 
fore,  a  deed  was  reduced  in  toto,  the  margin,  which  contained  an  im- 
portant addition,  having  been  cut  away  ;  Cunningham-head  v.  2^o^c^» 
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of  Lanark^  26th  June  1628.  But  the  omission  to  subscribe  a  marginal      Part  I. 
addition  does  not  affect  the  validity  of  the  deed,  only  such  addition   Chaptbb  II. 
is  held  pro  non  scripto ;  Carnegie  v.  Ramsayy  16th  Januaiy  1695. 4Br.S11pp.242. 
Mr.  Ebsiuitb  holds,  that  in  mutual  contracts  a  marginal  note  on  one  inst.  iii.  2, 20. 
copy,  and  not  upon  the  other,  is  probative  against  the  holder  of  the 
copy  which  contains  it ;  but  that,  if  the  note  be  in  his  favour,  it  is  not 
binding  on  the  other  party,  unless  it  be  supported  by  his  oath,  or  by 
other  posterior  writings,  or,  in  special  cases,  by  the  testimony  of  the 
instrumentary  witnesses 

9.  Blanks  in  Deeds. — There  are  certain  blanks  of  style  which  occur  Blanks  in 
m  some  deeds,  and  the  omission  of  which,  by  neglecting  to  leave  ''*"°** 
TEcant  space,  is  awkward,  and  may  be  attended  with  injurious  conse- 
quences.    On  the  other  hand,  every  deed  ought  to  be  complete  when 
exeeuted,  and  no  blanks  should  be  left  which  can  be  avoided    This 
oaght  to  be  laid  down  as  a  rule  for  security's  sake,  and  in  order  to 
aToid  the  risk  of  questions.    It  is  only  important  blanks,  however, 
that  will  have  the  effect  of  annulling  a  deed ;  and  where  the  substance 
of  the  granter's  meaning  can  be  ascertained  notwithstanding  the  oc- 
cuirente  of  blanks,  these  will  not  be  allowed  to  defeat  his  intention. 
In  Ewen  or  Qrahame  v.  Hutcheon^  5th  February  1828,  a  bequest  of  a  6  S.  479. 
sum  to  found  a  charitable  institution  was  sustained  by  the  Court  of 
SessioD,  although  the  testator,  having  signified  an  intention  that  the 
sum  left  should  accumulate  in  his  trustees'  hands  until  it  amounted 
to  a  certain  sum,  had  neglected  to  fill  up  the  blank  intended  to  con- 
tain the  accumulated  sum,  and  had  also  neglected  to  fill  up  a  blank 
left  for  the  number  of  boys  to  be  received  into  the  charity ;  but  the 
decision  was  reversed  on  appeal,  the  House  of  Lords  holding  the  tes-  4  wil.  &  Sh. 
utor*s  intention  to  be  uncertain,  and  the  deed,  therefore,  inept ;  1 7th  ^PP-  ^^' 
November  1830.    By  the  ancient  practice,  it  was  customary  to  eze-  Blank  bonds. 
cute  bonds  with  the  names  of  the  creditors  blank  ;  and  such  bonds 
were  transferable  simply  by  delivery  from  hand  to  hand,  like  bank- 
Aotea     The  ground  upon  which  this  usage  obtained  a  footing  was, 
that  it  saved  all  expense  of  transmission.    Several  cases  are  reported 
arinng  out  of  questions  connected  with  blank  bonds  ;  see  Dictionary, 
foee  Blabk  WaiT.    They  were  attended  with  great  risk  to  the  grantor, 
inaaarach  as,  after  they  had  passed  into  the  hands  of  a  third  party, 
he  (the  granter)  was  cut  off  from  pleading  against  them  compensation 
of  debts  owing  to  himself  by  the  original  grantee ;  Henderson  v.  M.  1653. 
Birmie,  27th  February  1668.    Blank  bonds  were  also  attended  with 
prejudicial  effects  to  the  creditors  of  parties  holding  them,  the  facility 
of  tiaaafisrenoe  rendering  it  difficult  to  secure  them  for  the  benefit  of 
In  consequence  of  these  and  similar  effects,  such  deeds 
midered  illegal  by  the  Act  1696,  cap.  25,  which— upon  the  pre- 1696,  cap.  26. 
of  the  occasions  of  fraud  and  many  pleas  and  contentions, 
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Part  I.      arising  from  the  subscribing  of  bonds,  assignations,  and  dispositions, 
Chactiw  II.    ^^^  other  deeds  blank  in  the  name  of  the  person  in  whose  favour  they 
Blank  BoxDfl,    t^re  granted — enacts,  that  no  such  deeds  be  subscribed  blank ;  and 
^^*'''  that  the  person  or  persons,  in  whose  favour  they  are  conceived,  be 

either  insert  before  or  at  the  subscribing,  or  at  least  in  presence  of 
the  same  witnesses  who  are  witnesses  to  the  subscribing,  before  the 
delivery ;  and  the  Act  contains  a  certification,  that  all  writs  sub- 
scribed and  delivered  blank  shall  be  declared  nuIL    As  the  Act  thus 
expressly  provides  for  the  validity  of  bonds,  although  subscribed 
blank  in  the  creditor's  name,  provided  the  name  be  supplied  before 
delivery,  they  will  be  presumed  to  have  been  completed  before  deli- 
M.  11562.        very,  unless  the  contrary  be  proved ;  Ruddiman  v.  Merchant  Maiden 
In8t.iii.2, 6.    Eospitol,  SOth  July  1746.    Erskine  holds  that  the  statute,  as  illus- 
trated by  these  cases,  will  support  a  bond  in  such  circumstances,  even 
although  the  name  of  the  creditor  be  inserted  by  a  writer  not  named* 
in  the  deed    But  this  is  not  warranted  by  the  cases  cited.    In  one 
of  them  the  writer  of  the  name  was  specified,  and  in  the  other  the 
report  bears  that  the  Judges,  who  supported  the  deed,  thought  the 
hand  the  same  as  that  of  the  writer  of  the  deed.    It  would  certainly 
be  hazardous  to  risk  the  validity  of  a  deed  by  leaving  it  open  to  such 
an  observation,  as  that  the  essential  matter  of  the  grantee's  name  was 
written  by  a  person  not  named  or  designed ;  for  this  Act,  though  it 
allows  a  latitude  in  time  up  till  the  delivery  of  the  deed  for  inserting 
the  creditor's  name,  does  not  in  any  respect  dispense  with  the  re- 
quirements of  the  previous  Statute  1681,  cap.  5,  or  of  the  other 
statutes  regulating  the  solemnities  of  executing  writs.    This  statute 
is  declared  not  to  extend  to  the  indorsation  of  bills  of  exchange,  or 
the  notes  of  any  trading  company.^    A  striking  example  of  the 
7  S.  640.         application  of  the  Act  is  presented  in  the  case  of  PentUmd  v.  Hare, 
22d  May  1829,  in  which  a  trust-deed,  having  been  executed  in  India^ 
blank  in  the  names  of  the  trustees  and  also  in  the  purposes  which 
were  afterwards  filled  up  in  this  country,  was  found  null  both  at 
13  S.  263.        common  law  and  as  struck  at  by  the  statute.    In  Ahernelhie  v.  ForheSy 
16th  January  1835,  a  deed  of  entail  was  executed,  while  the  name  of 
the  last  substitute  was  blank,  and  the  entailer  instructed  his  agent 
by  letter  to  complete  the  testing  clause,  and  to  insert  the  name  of 
John  Qordon  in  the  blank.    The  deed  being  challenged  by  the  lieir 

*  Bills  blank  in  the  drawer's  or  payee's  name,  were  formerly  held  to  be  stmck  at  by  the 
1  Bell's  Com.      Act  1696.    "  But  the  view  now  taken  is,  that  the  statute  does  not  apply  to  the  case  of  bills  ; 
\?      II  Ti'ii  «r     *  *°^  *^**  *^*  acceptance  is  an  undertaking  to  pay  to  the  person  who  shall  have  right  to  tb* 
"E*'h        "     "  document,  like  a  note  payable  to  bearer ; "  0^«pie  v.  Jfo«i,  26th  June  1804.    Neither  is  a 
App.^N^^7.      "^^"""^  letter,  engaging  to  deliver  iron  "  to  the  party  lodging  this  document  with   me,'* 
18  D.  428.  '      Btroct  at  by  the  Act;  Dimmaek  v.  Dixoiiy  1st  February  1856.    The  deeds  contemplated  by 
the  statute  are  deeds  which  require  for  their  formal  completion  the  name  of  the  creditor  to 
be  filled  in,  and  the  observance,  when  they  are  not  holograph,  of  the  requirements   of  tb«> 
Statute  1681. 
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iai  ealled,  in  order  to  get  rid  of  the  fetters,  the  Court  held  it  good       Part  1. 

as  r^arded  all  the  heirs  insert  before  subscription,  the  nullity  in  the   cbafteb  II. 

statute  being  held  to  refer  only  to  persons  whose  names  are  impro* 

periy  inserted.    It  is  irrelevant  to  object  to  a  bond  that  the  sum  was 

not  filled  up  when  it  was  signed,  there  being  no  special  averment 

of  fraud,  or  allegation  even  that  it  was  not  completed  before  delivery ; 

BaOlie  v.  ScoU,  25th  June  1828."^  6  S.  ioi6. 

It  remains  only  in  this  branch  of  our  inquiries  to  remark,  that  Solemvitiks 
&  party  in  executing  a  deed  may  prescribe  solemnities  to  himself  in  *'^""°'^<^*''' 
addition  to  those  which  we  have  seen  that  the  statutes  require  ;  and 
that  the  absence  or  cancellation  of  such  self-imposed  forms  will  pre- 
Tent  the  writing  from  receiving  effect,  upon  the  principle,  that  every 
test  which  the  maker  of  a  deed  chooses  to  establish  as  evidence  of  his 
purpose  must  be  complete,  otherwise  it  is  to  be  presumed  that  his 
intention  either  was  not  perfected,  or  that  it  was  altered.    This  doc- 
trine received  effect  apparently  for  the  first  time  in  the  case  otlfasmyth  i  Sh.  App.  65. 
T.  Hare^  decided  in  the  House  of  Lords,  27th  July  1821,  upon  appeal 
irom  the  Court  of  Session,  of  whose  judgment  there  is  no  report. 
Here  there  was  a  testament  holograph  of  the  maker,  and  concluding 
thus: — '^In  testimony  of  this  being  my  last  will  and  testament,  I 

hereby  net  my  hand  and  seal,  and  declare  it  to  be  written  upon . 

three  pages,  and  signed  in  my  own  handwriting  at  Edinburgh  this  ; 

28th  day  of  September  1803."  It  was  signed  by  the  party,  and  it 
had  also  been  sealed ;  but  when  the  deed  was  found  in  the  deceased's 
^repositories,  the  seal  had  been  cut  off  By  the  Law  of  Scotland,  this 
win  being  holograph, — that  is,  entirely  written  by  the  deceased  him- 
aelf,-^would  have  been  valid  had  it  contained  no  mention  of  a  seal ; 
hot  it  was  held  by  the  House  of  Lords,  reversing  the  decision  of  the 
Couft  of  Session,  that  by  the  excision  of  the  seal,  the  deed  had  been 
revioked  and  annulled,  the  Lord  Chancellor  £u>on  stating  it  as  a 
onivetaal  principle,  that  any  person  may  prescribe  to  himself  solem- 
Bities  with  respect  to  a  will  of  personality,  beyond  what  the  law 
requires  him  to  observe  ;  and  that  having  prescribed  it  as  a  law  to 
himself  that  he  does  seal  as  well  as  sign,  signature  alone  will  not  da 

It  is  fixed  by  the  case  of  Earl  ofDdlkeiA  v.  Henrybook,  13th  Feb-  ExBcmoN  or 
niaij  1728,  that  the  Act  1681,  cap.  5,  applies  to  the  execution  ot^j^^^^' 
deeds  bj  consenters  as  well  as  by  the  principal  parties,  and  the  sub-  M.  16898. 
leripiioii  of  consenters  must,  therefore,  be  attested  by  witnesses  ac- 
eoidiog  to  the  statutory  provisiona 

Iflt  Primleged  Deeds. — There  are  certain  writings  to  which  the 

» A  Bni  of  Amraitj,  bearing  to  be  redeemable  on  payment  of  a  certain  sum,  being  proved 
V  bBMiMiUaafc  in  the  redemption  clause  wben  signed  bj  tbe  granter,  it  was  beld,  that  the 
nitatiMlim  did  wot  ajiply  to  the  sum  afterwards  inserted — and  that  the  onus  of  proving 
'Ut  At  Ifaak  vas  fiDed  op  with  consent  of  the  granter,  or  by  his  authority,  lay  on  the  gran. 

▼.  SatHtish  Widow'i  Fund  Insurance  Co.,  19th  February  1857. 
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Law  gives  effect,  although  not  executed  according  to  the  statutory 
solemnities.  These  are  called  Privileged  Deeds,  because  by  a  privi- 
lege, or  special  exemption  from  the  general  statutory  requirements, 
they  receive  legal  force,  although  destitute  of  the  formalities  prescribed 
by  these  requirements. 

In  this  class  are  included  holograph  writings.    Where  the  body  of 
a  deed  is  written  by  the  grantor  himself,  the  law  justly  considers  that 
circumstance  to  be  a  pregnant  proof  that  it  is  his  own  genuine  act ; 
and  such  writings,  accordingly,  receive  legal  effect,  although  not  at- 
tested by  witnesses    From  the  term  holograph,  the  privilege  might 
appear  to  be  limited  to  such  writings  as  are  entirely  in  the  hand- 
writing of  the  grantor ;  but  it  is  extended  also  to  those  deeds  of  which 
the  essential  parts  are  in  the  grantor's  writing,  although  the  remainder 
be  written  by  another ;  Vans  v.  MaUochy  23d  January  1675.    Here  a 
bond,  having  but  one  witness,  was  sustained,  the  substantial  parts 
being  written  by  the  grantor,  viz.,  his  own  name,  the  sum  of  the  bond, 
the  penalty,  and  the  date.    This  enlargement  of  the  class  of  privi- 
leged writs  has  been  extended  to  include  writings  in  the  hand  of 
another,  entirely  improbative,  and  of  which  no  part  is  written  by  the 
grantor,  provided  such  writings  be  adopted  in  a  writing  by  his  band. 
Of  this  an  example  appears  in  the  case  oi  M^Intyre  v.  Macfarlane's 
Trustees^  1st  March  1821,  where  there  was  a  codicil  containing  a 
legacy  of  ^300,  improbative,  not  holograph,  and  merely  signed  by  the 
testator.    But  he  had  added  in  his  own  hand,  ''  I  add  to  this  that 
"  Jemmy  M'Intyre  "  (the  legatee)  "  is  to  have  all  my  furniture,"  &c. ; 
and  the  codicil  was  held  to  be  validated  by  this  addition.    If  this  case 
of  M^lntyre  is  compared  with  that  of  Dwndas  v.  Lotvis,  1 3th  May 
1807,  the  result  is  instructive.    In  the  latter  case,  two  codicils,  sub- 
scribed by  the  party,  but  not  holograph  or  tested,  were  decided  to  be 
ineffectual    Here,  then,  is  a  very  important  rule  in  practice,  and  the 
observance  of  which  is  often  attended  with  great  convenience,  viz., 
that  an  improbative  writing  may  be  adopted  by  the  holograpK  axkdL 
signed  memorandum  of  a  party,  clearly  expressing  his  intention  to  do 
so.    In  the  case  of  M'Intyre,  the  concatenation  was  but  faint,  depend- 
ing upon  the  words  *'  I  add  to  this,''  and  the  Court  was  narrowly 
divided  as  to  its  sufficiency.    Whenever,  therefore,  a  Conveyancer  ia 
called  upon  to  direct  such  an  operation,  he  should  take  care  th&t   the 
holograph  addition  contains  a  reference  so  clear  and  distinct  aa  to 
exclude  all  doubt    Adoption  by  subscription  of  a  docquet  on.    the 
envelope,  however,  is  not  sufficient  where  authentication  of  the  v^rit^ 
ing  enclosed  is  necessary  by  law,  as  in  a  deposition  upon  a  reference 
to  oath;  Cldand  v.  M^LMan,  22d  January  1851.    In  the  oa^e   o^ 
Logan  v.  Logan^  27th  February  1823,  a  direction  upon  a  sealed  x>ackci 
containing  settlements,  directing  the  packet  to  be  destroyed  uziopen< 
in  an  event  which  happened,  failed  of  receiving  effect  from  not  l>ein 
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holograph  of  the  party,  although  subscribed  by  him.    An  acknow-      Pabt  I. 
lodgment  of  the  receipt  of  j?400,  although  signed  and  addressed  by   chaptbr  II. 
the  borrower^  was  not  held  entitled  to  the  privileges  of  a  holograph 
writing,  no  other  part  of  it  being  written  by  him ;  Alexander  y.  8  S.  602. 
Alexander^  26th  February  1830.  Where  a  holograph  deed  is  executed 
without  witnesses,  it  must  be  proved  to  be  holograph ;  but  if  the 
writing  bear  that  it  is  written  by  the  grantor,  that  raises  a  presump- 
tion which  will  entitle  it  to  be  regarded  as  holograph,  until  the  con- 
trary be  proved;  Earl  of  Rothes  v.  Ledie^  9th  December  1635 ;  M.  12605. 
Robertson  v.  OgUvie's  Trustees,  20th  December  1844.    In  the  ktter7D.236. 
ease,  a  statement  in  gremio  of  the  deed,  that  it  was  written  by  the 
granter,  was  held  to  be  primd  facie  evidence  to  that  effect,  and  to  throw 
the  burden  of  proving  the  contrary  upon  the  challenger.    But,  although 
it  may  be  neglected  to  mention  in  the  deed  that  it  is  holograph,  that 
may  be  proved  aliunde  comparatione  literarum  or  otherwise ;  and 
ffimd  facie  evidence  that  the  body  is  in  the  same  handwriting  as  the 
signature,  will  suffice  to  throw  the  onus  probandi  upon  the  party  chal- 
lenging ;  TumbuU  v.  Doods,  29th  February  1844.     In  the  challenge  6  D.  896. 
of  a  holograph  writing,  the  evidence  of  witnesses  who  saw  the  deed 
written  uid  subscribed,  although  not  inserted  as  instrumentary  wit- 
nesses, is  full  probation,  prevailing  against  all  contrary  presumption ; 
but  wh^  the  proof  of  holograph  is  by  comparison  of  writings,  or  by 
the  evidence  of  witnesses  who  know  the  handwriting,  such  proof  may  m.  12652. 
be  more  easily  controverted  by  other  evidence  ;  Rentoum  v.  Earl  of 
Leten^  11th  July  1662.    A  holograph  writing  stands  secure  upon  its 
own  privilege  as  written  by  the  grantor;  and,  therefore,  even  al- 
tbougii  it  be  subscribed  before  witnesses,  it  will  form  no  ground  of 
reduction  to  allege  that  the  witnesses  neither  saw  the  party  sign, 
fior  heard  him  acknowledge  his  subscription.    It  was  so  found  in  Yeats  us.  915. 
V.  Yeats'  Trustees,  6th  July  1833.  Holograph 

Although  a  holograph  writing  is  allowed  by  its  own  contents  to  J^Ji^to^ot 
cpemte  the  presumption  that  it  is  truly  holograph,  the  same  privilege  pbove  thexa 
is  not  extended  to  its  statement  with  respect  to  its  own  date ;  and  it  ^^"  ^^ 
is  a  fixed  principle  in  our  law,  that  no  holograph  writing  without 
witneses  can  prove  its  own  date.  The  ground  of  this  doctrine  is, 
that  parties  may  antedate  their  deeds,  and  by  doing  so  affect  the 
•jLterestB  of  others  in  a  manner  which  would  not  ensue  if  the  writing 
(•ore  it8  true  date.  Hence  it  follows  that,  whenever  the  effect  of  a 
WJo^rntph  deed  depends  upon  its  date,  it  will  be  held  to  be  of  the 
^xie  least  favourable  to  its  own  validity,  whatever  date  it  may  profess 
x*  bear,  if  the  fact  of  its  date  rests  upon  the  evidence  of  itself  alone, 
^»1  is  not  supported  by  other  adminicles  of  proof.  The  result  of  this 
rkrifteiple  in  controlling  the  effect  of  holograph  writings  is  very  im- 
7-iftaiii,  and  is  variously  exhibited,  according  to  the  interests  of 
'he  diierent  parties  with  which  holograph  writings  are  brought  into 
r*7£p€iitioa    These  are  deserving  of  careful  attention.    Thus — 
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(1.)  The  holograph  obligation  of  a  married  woman,  of  which  the 
date  is  not  proved  by  extrinsic  evidence.  Is  of  no  effect  in  subjecting 
her  husband  to  liability  for  the  debt,  and,  in  a  question  with  the  hus- 
band, will  be  presumed  to  have  been  granted  after  marriage ;  Temfle 
V.  Lady  Whitifighame,  20th  January  1636. 

(2.)  A  holograph  settlement  of  heritage,  not  tested,  and  not  proved 
to  have  existed  sixty  days  before  the  maker's  death,  will,  in  a  question 
with  the  heir,  be  presumed,  whatever  date  appears  upon  its  face,  to 
have  been  exjecuted  within  that  period,  and  will,  therefore,  be  reducible 
upon  the  head  of  deathbed ;  Dows  v.  Daw,  24th  June  1 681. 

(3.)  Where  the  competition  is  with  a  creditor  who  has  used  inhibi- 
tion, a  holograph  writing  dependent  solely  upon  itself  for  evidence  of 
its  date  will  be  presumed,  whatever  it  may  bear  to  the  contrary,  to 
have  been  granted  of  a  date  posterior  to  the  inhibition ;  Braidie  y. 
Laird  o/Fairnie,  21st  June  1665.  Upon  the  same  principle  it  was 
formerly  held  that,  in  competition  with  an  arresting  creditor,  a  holo- 
graph acknowledgment  of  intimation  would  not  be  received  as  evi- 
dence per  ee  of  the  priority  of  the  intimation,  and  that,  therefore, 
if  it  was  not  supported  aliunde,  the  arrester  would  be  preferred ; 
Earl  of  Selkirk  v.  Gray,  22d  July  1708.  This  doctrine,  however,  was 
afterwards  departed  from  on  the  ground  of  universal  usage ;  and  in 
Newton  &  Co.  v.  CoUogan  &  Co.,  23d  November  1785,  a  holograph 
acknowledgment  of  intimation  was  sustained  as  proving  its  own 
date. 

The  general  principle  is  well  illustrated  in  the  case  of  Winton  v. 
Gibson  <k  Winton,  1st  June  1831,  where  a  letter,  produced  to  prove 
the  purpose  for  which  a  bill  was  granted,  was  not  admitted  as  evi- 
dence, as  it  wanted  the  part  of  the  sheet  containing  the  address,  and 
had  no  post-mark  or  other  adminicle  to  verify  its  date.     In  order, 
therefore,  that  a  holograph  deed  may  receive  the  effect,  to  which  it  is 
entitled  if  established  to  have  been  executed  of  the  date  it  bears, 
that  date  must  be  instructed  by  evidence  external  to  itself;  and  the 
proof  must  be  pregnant — that  is,  full  and  unexceptionable,  wherever 
there  is  room  for  the  suspicion  of  fraud. 

The  general  rule,  which  requires  subscription  as  a  necessary  so- 
lemnity in  the  execution  of  deeds,  applies  also  to  holograph  writings, 
and,  if  these  are  not  subscribed,  it  will  be  presumed  that  the  party's 
intention  was  altered  or  not  completed.     In  peculiar  circumstances, 
however,  and  where  there  is  reason  to  presume  that  the  writings  is 
complete  without  subscription,  the  absence  of  subscription  will  Ciot; 
prevent  its  receiving  effect ;  as  in  the  postscript  to  a  letter,  which,  it 
is  not  usual  to  subscribe,  and  where  there  is  no  room  for  th^presuixx^^ 
tion  of  incomplete  intention,  if  the  letter  is  sent     Accordingly,   in 
two  old  cases,   unsigned  holograph  postscripts  were  held  binding^  ; 
Wauchope  v.  Niddrie,  11th  July  1663 ;  case  "  Anent  a  Postscript    to 
"  a  Letter,"  13th  Fobmary  1671.     It  has  been  decided  that  wher^  s^, 
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bill  or  promissory  note  is  holograph,  and  contains  the  obligant's  name      Part  I. 
in  its  body,  but  not  his  subscription,  it  is  a  binding  document,  the  chamm  II 
name  being  (in  the  words  of  the  Report)  "  equal  to  a  subscription," 
although  it  ¥dll  not  warrant  summary  diligence ;  -4.  v.  5.,  July  1 750  j  M.  1442. 
and  in  the  case  of  Oillespie  v.  Donaldson's  Trustees,  22d  December  lO  S.  174. 
1831,  a  party  having  in  his  deed  of  settlement  declared  that  all 
legacies  should  be  effectual  which  were  bequeathed  in  separate  writ- 
ings or  memoranda,  "  although  the  same  be  not  formally  executed, 
*'  provided  the  same  express  my  will  and  intention,  and  are  written, 
"  dated^  and  signed  by  me,''  a  holograph  writing  not  subscribed  by 
the  testator,  but  containing  his  name  and  designation,  was  held  to  be 
in  law  a  signed  memorandum.    In  the  case  of  Robertson  v.  OgUvie's  7  D.  236. 
Trustees,  20th  December  1844,  which  we  have  had  already  occasion 
to  cite,  an  opinion  was  given  from  the  Bench  that  erasures  in  sub* 
sUmHalibus  do  not  vitiate  a  holograph  deed,  if  it  be  proved  that  the 
writing  superinduced  is  holograph.* 

The  distinction  between  holograph  deeds  and  those  which  require 
the  solemnities  of  attestation  is  strikingly  illustrated  in  Miller  v.  13  S.  838. 
farqiiharson,  29th  May  1835,  where  an  acknowledgment  subscribed 
by  three  parties  and  holograph  of  one  of  them,  was  found  to  be  inef- 
fectual against  one  of  the  subscribers  who  was  not  the  writer  of  it ; 
but  it  is  assumed,  in  the  pleadings  and  in  the  Judges'  opinions,  that 
the  document  afforded  an  undoubted  claim  against  the  subscriber  by 
whom  it  was  written. 

In  treating  of  privileged  deeds,  Erskine  has  included  those  sub-^KB»8BTMAinr 
scribed  by  a  number  of  persons  members  of  a  corporate  body,  or  even    ^^'J^ 
by  a  number  of  private  persons,  the  parties  being  presumed,  he  says,       '    *  '     * 
to  have  been  witnesses  to  each  other ;  and,  in  support  of  this  doctrine, 
he  refers  to  the  cases  of  Forrest  v.  Veitch,  19th  July  1676,  and  Seabox  M.  16970. 
o/Queensferry  v.  Stewart,  7th  January  1732.  But,  in  Lord  Corehouse's  M.  16899. 
note  in  the  case  of  Miller  above  cited,  it  is  explained  that  neither  of  i3  S.  838. 
these  cases  can  be  regarded  as  an  authority  upon  this  point ;  and  in 
Rankin  v.  WiUiamsan,  14th  February  1633,  the  plea  that  witnesses  m  16881. 
were  unnecessary  to  a  writ  subscribed  by  four  persons,  as  they  were 
witnesses  to  each  other,  was  repelled ;  and,  in  Duke  of  Douglas  v.  M.  17033. 
LitUeffiTs  Creditors,  23d  November  1742,  the  same  argument  having 
been  maintained  on  the  authority  of  Sir  George  Mackenzie's  observa- 
tion on  the  Act  1579,  "  that  where  there  is  a  tripartite  contract  sub- 
**  scribed  by  the  parties,  they  are  in  place  of  witnesses  to  one  another ;" 
this  was  treated  by  the  Court  as  untenable,  since  no  writing  bears  all 
parties  to  be  at  the  same  time  present  at  subscribing.    The  doctrine, 
tliat  if  there  are  more  than  two  obligants  to  a  deed  they  are  to  be 

*  See  $mpra,  pp.  126,  127,  and  cases  of  GraiU  v.  Stoddartf  and  Shepherd  v.  Grand 
Tnuistt,  there  referred  to. 
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held  A8  witnesses  to  each  other's  subscription,  was  expressly  repudiated 
in  the  case  of  Miller,  where  it  is  characterized  by  I^prd  Corbhouse  as 
**  ill  founded,  and  pregnant  with  danger ;"  and,  although  the  note  of 
the  same  eminent  Juc^e  in  this  case  bears,  ''  if  the  exception  is  to 
"  be  admitted  at  all,  it  must  be  confined  to  the  case  put  by  Mr. 
''  Erskine,  of  a  deed  granted  by  a  corporate  body  or  a  numerous  asso- 
"  ciation  ;"  yet  the  grounds  for  admitting  the  practice  even  to  that 
limited  extent  are  so  slight  as  to  make  it  incumbent  upon  the  prudent 
conveyancer  to  disregard  the  doctrine  entirely. 

The  expression  in  the  Act  1579,  cap.  80,  '*  obligations  of  great 
''  importance,"  has  been  fixed  by  uniform  practice  to  mean  writs  of 
which  the  subject-matter  exceeds  in  value  ^100  Scots  or  £8,  6&  8d. 
sterling.    Where,  therefore,  the  value  does  not  exceed  that  sum,  wit- 
nesses are  not  requisite,  unless  it  be  to  be  annually  paid ;  for,  although 
the  requirement  of  the  designation  of  the  writer  and  witnesses  in 
1 681,  cap.  5,  applied  generally  to  all  deeds,  yet  in  practice  it  has  been 
limited  to  those  which  are  of  importance  in  the  sense  of  the  previous 
statute,  and  has  never  altered  the  earlier  practice  in  regard  to  incon- 
siderable writings.    The  importance  of  a  deed  in  this  matter  is  to  be 
determined  by  a  consideration  of  the  debtor's  interest  or  liability,  and 
the  deed  will  be  reckoned  of  importance  if  the  sum  exceed  ^100 
Scots,  although  it  may  be  payable  to  several  parties  whose  respective 
shares  will  each  be  less  than  ^100  ;  Anderson  v.  Tarbat,  16th  Janu- 
aiy  1668.     In  this  case  a  bond  for  ^300  Scots,  divisible  equally 
among  three  parties,  was  reduced  because  subscribed  only  by  one 
notary.     But  an  obligation  subscribed  by  one  notary,  although  for  a 
sum  exceeding  ^100  Scots,  will  be  sustained,  provided  the  creditor 
restrict  his  demand  to  that  amount ;  Morton  v.  EUtoty  22d  January 
1 630.    A  bond  ad  factum  prceetandum  is  indivisible,  and  cannot  be 
so  restricted ;  but  a  claim  for  damages  under  such  a  bond,  in  respect 
of  non- performance,  is  divisible,  and  may  be  restricted  so  as  to  validate 
the  writing  to  the  extent  of  ^100  Scots ;  Ferguson  v.  Macphersan, 
30th  June  1 768. 


TmnAMBXTARY     Hr.  Ebsbikb  says  that  "  testamentary  deeds  are  so  much  favoured, 
PMraBGK)'^  "  *'^**  ^^  *^®  testator's  intention  appear  suflSciently,  they  are  sustained. 


Inst  ill.  2|  23. 


M.  16849. 


"  though  not  quite  formal,  especially  if  they  be  executed  where  men 
"  of  skill  in  business  cannot  be  had."    This  doctrine,  however,  must 
be  received  with  very  great  caution.    In  the  two  cases  which  Mr. 
Erskine  cites  in  support  of  it,  the  testaments  were  holograph.      We 
have  already  seen,  that  a  codicil  receives  no  effect,  if  it  be  neitlier 
holograph  nor  duly  attested ;  and  it  does  not  appear  that  a  testamen* 
tary  deed  has  in  any  case  been  sustained,  where  it  was  not  eitlier 
attested  by  witnesses,  or  holograph.   In  the  case  of  Farmers  v.  Mt/les, 
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25th  June  1 760,  a  testament  was  reduced,  the  witnesses  to  the  notarial      Pi^m  L 
execution  having  neither  heard  the  testatrix  authorize  the  subscrip-   chaptbb  IL 
tion,  nor  seen  her  touch  the  pen ;  and  in  Grichtony  12th  Januaiy  1802,  m.  15962. 
a  testamentaiy  deed,  not  holograph,  and  wanting  the  name  of  the 
writer  and  the  designation  of  the  witnesses,  was  found  ineffectual.   In 
this  case  it  was  observed  from  the  Bench,  that  an  improbative  writing 
has  never  been  sustained  as  a  conveyance  of  moveable  succession, 
unless  there  has  been  a  penuria  peritorum,  as  in  the  case  of  military 
testaments  made  abroad.    I  am  not  aware,  however,  that  any  case  is 
reported  in  which  an  improbative  testament  was  sustained.    In  Ran-  n  l>*  643. 
1^  V.  Meidy  7th  February  1849,  an  attempt  was  made  to  support  a 
codicil,  neither  tested  nor  holograph,  upon  the  plea  of  favour  to  testa- 
mentary writings.     But  that  argument  was  disregarded,   and  the 
writing  found  ineffectual.    An  improbative  writing  may  form  part  of 
a  settlement,  provided  it  is  referred  to  in  a  deed  which  is  probative, 
and  the  connexion  by  reference  clearly  made  out.   This  was  the  ground 
upon  which  an  improbative  letter  was  held  effectual  by  the  House  of 
Lords  in  Inglis  v.  Harper,  18th  October  1831,  reversing  the  judgment  5  Wil.  &  Sh. 
of  the  CJourt  of  Session  in  Buchan  v.  Inglis,  27th  May  1828.     Tlie  ^^  ^g^' 
letter  was  referred  to  in  the  probative  deed  as  of  the  same  date,  and 
as  containing  instructions  to  the  executor. 

There  is  a  privilege,  however,  extended  to  testamentary  deeds  by  One  Notary 
the  concurring  authority  of  all  our  Institutional  Writers,  viz.,  that  in  m^^^fpi-^ 
a  testament  of  moveables,  however  valuable,  by  a  party  unable  to  ciknt  i»  Te&. 
write,  execution  by  one  notary  in  presence  of  two  witnesses  is  suffi- 
cient   Some  doubt  was  unexpectedly  thrown  upon  this  doctrine  in 
the  case  of  OoMeUy  v.  Macfarlane,  1st  August  1843,  where  the  Lord  6  D.  i. 
Jostice-CIerk  Hope  reserved,  at  a  Jury  trial,  for  the  determination  of 
the  Court,  whether  a  testament,  bequeathing  between  ^^200  and  ^300, 
could  by  the  law  of  Scotland  be  validly  executed  by  only  one  notaiy 
and  two  witnesses,  instead  of  two  notaries  and  four  witnesses.    The  iii.  8,  34. 
doctrine  is,  however,  expressly  laid  down  by  Stair,  by  Erskine,  and  J^^'g^i ^* ^^' 
also  by  Mr.  Bell  in  his  Commentaries,  who  places  it  upon  the  ground 
of  preventing  "  the  inconvenient  and  overwhelming  effect  of  the  pre- 
*'  sence  of  many  witnesses  in  the  last  hours  of  life  ;"  and  in  Tait's 
Iaw  of  Evidence  the  rule  is  stated  as  not  doubtful.    The  case  of  Bog  p.  i09. 
V.  Hepburn,  18th  January  1623,  is  a  decision  directly  supporting  the  M.  16960. 
validity  of  a  testament  so  executed;  and  Stoddart  v.  Arldey,  ^^^yi.l^^^, 
December  1 799,  is  to  the  same  effect. 

Previoas  to  the  Reformation,  it  was  usual  for  clei^men  to  be  Parish  Mini- 
notariea     By  the  Statute  1584,  cap.  133,  clergymen  are  excluded  ^[^'^Notabim^ 
from  acting^  as  notaries  in  any  matters,  "  the  making  of  testaments  Te8tamxmt8. 
*"  alone  excepted ;"'  and  Lord  Stair  thinks,  that  the  exception  of  tes- 
taments from  the  rule  requiring  two  notaries  rests  upon  this  reason, 
that  ministers  are  ordinarily  with  sick  persons  at  <heir  death.    This 
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Pijer  I.       view,  which  con&ects  the  making  of  a  testament  by  a  minister  as 

Chaftbb  II.  notary,  with  the  pastoral  tie,  is  supported  b  j  a  decision  finding  that 

the  Act  does  not  give  a  universal  power  to  ministers  to  be  notaries 

in  testaments,  and  that  they  can  act  as  such  in  their  own  parishes 

M.  16827.      ^only  ;  Hepburn  v.  Laird  of  WauchtaUy  31  st  January  1606.    It  is  by 

i^Jt^  /^^^If^'*"    virtue  of  his  clerical  office  alone,  that  a  minister  is  a  notary  in  testa- 

'^  ''..r>^z  ments.     His  execution  must  contain  the  essentials  of  a  valid  notarial 

execution  ;  and,  therefore,  where  a  testament  signed  by  a  minister  did 

not  bear  to  have  been  so  subscribed  by  warrant  of  the  party,  it  was 

M.  16838.        found  null ;  WtUiamson  v.  Urquhart,  23d  February  1688.   But  where 

a  minister,  acting  in  this  capacity,  had  signed  the  name  of  the  party 

instead  of  his  own,  the  Court  allowed  the  testament  to  be  completed 

by  the  addition  of  a  notarial  attestation  by  the  minister  after  the 

M.  16966.        party's  death ;  Trail  v.  Trail,  27th  February  1805. 

Beceifis  to         Receipts  and  discharges  to  tenants  for  their  rents  are,  on  account 

Tbhakts.         Qf  fjr^Q  rusticity  of  tenants,  exempted  from  the  statutory  solemnities, 

M.  16966.         and  sustained,  though  neither  holograph  nor  tested  ;  Schaw  v.  His 

M.  16968.        Tenants,  4th  July  1667 ;  Boyd  v.  Storie,  7th  November  1674. 

WuTiNos  in  re  The  grounds  upon  which  the  writings  necessary  in  conducting  com- 
^J^J^Jj^  ^*^  mercial  transactions  are  effectual,  although  not  executed  with  legal 
i.  324.  formality,  are  clearly  stated  by  Mr.  Bell  in  his  Commentaries.     It 

would  be  injurious  to  commerce  to  require  formal  writings  in  transac- 
tions of  frequent  occurrence,  and  to  which  it  is  indispensably  requisite 
that  their  progress  should  be  rapid,  and  that  the  business  should  be 
done  in  a  spirit  of  confidence.    Mercantile  writings  also  regulate  the 
transactions  between  subjects  of  different  states,  and  would  be  ren- 
dered impracticable,  if  it  were  attempted  to  subject  foreigners  to  a 
compliance  with  the  peculiar  formalities  of  the  Municipal  Law  of 
other  States.    The  writings  thus  privileged  are  generally  those  em- 
ployed in,  or  which  have  a  direct  relation  to,  mercantile  affairs ;  such 
as  orders  for  goods,  mandates,  offers  and  acceptances  in  sales  of 
goods,  writings  relating  to  the  carriage  of  goods,  bills,  promissory 
notes,   and  cheques  upon  bankers ;  and  the  privilege  which  such 
writings  enjoy  is,  that  they  are  authentic  without  witnesses,  although 
not  holograph.    They  enjoy  also  this  privilege,  in  addition  to  those 
of  holograph  writings,  that  their  dates  do  not  require  to  be  proved 
by  extraneous  evidence.    Subscription  by  initials,  if  customary  by  the 
party,  is  binding  upon  him,  although  not  effectual  to  authorize  sum- 
mary diligence.     The  following  are  examples  of  the  legal  effect  given 
M.  16963.        to  improbative  letters  and  missives  in  re  merc<xtoricL    In  JRamsay 
and  Hay  v.  Pyrmion,  12th  July  1632,  a  letter  from  one  merchant  to 
another,  acknowledging  payment  of  a  sum  of  money,  not  holograpli, 
was  sustained  upon  evidence  merely  of  the  party's  subscription.    In 
M.  16968.        Thomson  y,  Crichton,  11th  January  1676,  a  commission  to  sell  goods. 
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subscribed  by  initials,  was  sustained,  the  party  being  accustomed  so      Past  L 
to  subscribe,  and  the  subscription  proved  by  adminicles.    In  BrebneVy    q^^^^^  jx. 
18th  January  1803,  a  letter  of  indemnity,  not  holograph,  and  not  wmtb  in  re 
naming  the  writer  or  the  names  and  designations  of  the  witnesses,  was  mercatoriA, 
sustained  as  a  binding  obligation.     Here  it  will  be  useful  to  observe  ^  j^q^ 
the  terms  of  this  letter  of  indemnity,  which  was  a  simple  voluntary 
undertaking,  containing  no  condition  upon  which  the  indemnity  should 
be  dependent ;  and  to  compare  this  case  with  that  of  Robertson  <k  Co,  \  s.  204. 
T.  OaUoway  and  Reid,  11th  December  1821,  in  which  also  an  impro- 
bative  letter  of  indemnity  was  found  obligatory.    In  the  latter  case, 
however,  you  will  observe  from  the  terms  of  the  letter,  the  under- 
taking was  made  dependent  upon  the  condition,  that  a  certain  sum 
of  money  should  be  advanced  upon  the  day  it  was  written.    Here, 
therefore,  the  principle  of  ret  interventus  would  have  validated  the 
letter,  even  although  it  had  not  been  in  re  mercatorid  ;  while  the  case 
of  Brdmer  contained  no  other  element  or  ground  of  privilege,  except- 
ing only  that  the  writing  was  in  re  mercatorid.    In  the  case  of  Pater-  f.  C. 
son  V.  Wriffht,  31st  January  1810,  an  attempt  was  made  to  draw  a 
dUtinction  in  a  letter  of  guarantee  between  its  application  to  past 
and  to  future  furnishings.     It  was  held  by  the  Lord  Ordinary  not  to 
be  a  letter  in  re  mercatoridj  in  so  far  as  regarded  furnishings  prior  to 
its  date,  but  to  be  a  sufficient  guarantee  for  the  subsequent  articles. 
This,  however,  was  altered ;  and  it  was  observed  that  the  Law  of  Scot- 
land bends  to  the  lex  mercatoria  for  the  facility  of  commerce ;  that 
a  letter  of  guarantee  is  as  often  given  on  account  of  a  transaction 
finished,  as  on  account  of  future  furnishings ;  and  that  the  security 
of  the  debt  already  incurred  was  a  ground  of  credit  for  the  future  fur- 
nishings, which  were,  therefore,  .to  be  held  as  made  on  the  faith  of 
the  guarantee  for  past  transactions.     The  principle  of  rei  ijiterventus 
therefore,  came  in  support  of  the  document  here  also.    This  judgment 
tras  affirmed  on  appeal,  4th  July  1815.* 

We  have  only  further  to  refer  in  this  place  to  the  important  point  Fitied  and 
of  fitting  and  discharging  accounts.  Where  such  accounts  are  in  re  ^cwlisn^?^ 
m€rcatorta,  a  discharge  is  held  probative,  though  wanting  witnesses 

*  Tb«  Mercantile  Law  Ameodment  Act,  Scotland^  1856,  19  and  20  Vict.  c.  60,  enacts,  29  ^  20  Vict 
•Tt.  6,  "From  and  aft«r  the  passing  of  this  Act,  all  guarantees,  securities,  or  cautionary  ol>-  c.  60. 

HgatioQs  made  or  granted  by  any  person  for  any  other  person,  and  ^1  representations  and 
"  t!waratice8  as  t«  the  character,  cbndact,  credit,  ability,  trade  or  dealings,  of  any  person 
'^  oade  or  granted,  to  the  effect,  or  for  the  purpose  of  enabling  such  person  to  obtain  credit, 
"  QkDoey,  goods,  or  postponement  of  payment  of  debt,  or  of  any  other  obligation  demandable 
"  {rom  him,  shall  be  in  writing,  and  shall  be  subscribed  by  the  person  undertaking  Buch 
"  guarantee,  security,  or  cautionary  obligation,  or  making  such  representations  and  assur- 
'  a&ces,  or  by  some  person  duly  authorized  by  him  or  thora,  otherwise  the  same  shall  have 
"  CO  effect/"  Sect.  7  enacts,  that  such  guarantees  to  or  for  a  company,  shall  not  be  bind- 
'««;  after  a  change  in  any  one  or  more  of  the  partners  of  the  company  to  whom  the  same 
I'^aa  been  granted  or  made,  or  of  the  company  for  which  the  same  has  been  granted  or  made, 
otherwise  expressly  stipulated  or  necessarily  implied. 


140  LEOTURBS  ON  OONYBTANOIKQ. 

Past  L  and  the  writer's  name ;  Ledie  v.  Millers,  27th  January  1714l  But  a 
Cbaftwi  n.  dischax^,  in  order  to  be  so  protected,  must  be  in  re  mercatorid ;  and 
Pbiviugbd  if  the  account.be  not  in  relation  to  mercantile  matters,  the  discharge 
WRITS,  ooni'.  yjfyjx  ^Qt  bo  sustaiuod  without  the  solemnities.  The  case  of  CampbM 
M.  16978.  y^  Montgomery,  30th  May  1822,  where  a  discharge  was  supported, 
1  &  448.  although  alleged  to  be  improbative,  is  too  briefly  reported  to  show 
the  grounds  upon  which  that  objection  was  disregarded. 

We  shall  not  now  dwell  longer  upon  the  subject  of  mercantile  writ- 
ings. We  shall,  ere  long,  have  occasion  to  examine  the  subject  of  bills 
of  exchange  and  promissory  notes,  in  so  far  as  relates  to  the  subject 
of  conveyancing  in  connexion  with  these  writs,  and  any  observations 
with  respect  to  their  form  and  requisites  will  be  more  conveniently 
introduced  then. 

FoKiioMDBEDs,     Tho  last  ckss  of  deeds,  to  which  we  shall  refer  as  receiving  legal 

ra^usoD)  ex  gfiect,  although  not  authenticated  according  to  the  statutoiy  formali- 
ties, is  that  of  Foreign  Deeds.  This  is  a  rule  founded  upon  the  law 
of  nations,  and  adopted  by  eveiy  civilized  state  upon  a  principle 
styled  oomiku  legutn,  as  expressive  of  the  respect  due  by  one  state 
to  the  laws  of  another.  It  is  only  within  certain  limits,  however, 
that  this  rule  receives  efiect ;  and  the  leading  principle  which  regu- 
lates its  application  is  this — that  deeds  executed  in  a  foreign  country 
affect  that  portion  of  the  maker's  property,  which  is  held  to  accom- 
pany his  domicile.  By  a  fiction  of  the  law,  all  a  mm's  personal 
property  is  presumed  to  be  along  with  his  person,  and  under  the 
protection  and  control  of  the  state  where  he  resides.  It  is,  therefore, 
to  personal  contracts  and  obligations  made  in  a  foreign  country,  that 
the  privilege  is  extended ;  and,  if  these  be  executed  in  conformity 
with  the  law  of  the  countxy  in  which  they  are  made,  they  will  receive 
the  same  effect,  in  so  far  as  that  is  competent,  as  if  they  had  been 
executed  in  Scotland,  and  completed  according  to  the  solemnities  of 

M.  4472.  our  law.  An  example  of  this  is  presented  in  the  case  of  The  York 
Building  Company,  Slst  January  1783,  where  bonds  in  the  English 
form,  and  transferred  by  blank  indorsements,  being  objected  to  as 
defective  by  the  Law  of  Scotland,  the  objection  was  disregarded  by 

10  D.  1408.  the  Court ;  and  in  The  Great  Northern  Railway  Company  v.  Laing, 
24th  June  1848,  a  mandate  authenticated  by  a  seal,  as  required  in 
England  where  it  was  executed,  was  held  valid.  The  principle  of 
comitae  legum,  is  in  some  instances  allowed  to  operate,  so  as  to  regulate 
the  contract  between  the  parties  according  to  the  lex  loci  contractual 
even  although  the  terms  of  the  contract  should  be  inconsistent  witK 

1  S.  89.  the  statutory  law  of  this  country ;  thus,  in  WUkineon  v.  Monies,  28tlx 

June  1821,  the  Court  gave  judgment  for  interest  at  7  per  cent,  beings 
the  rate  allowed  upon  open  accounts  by  the  laws  of  South  Carolina^ 
although  the  highest  legal  rate  in  this  countiy  was  5  per  cent. ;  and 
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in  QiUow  and  Company  v.  Burgess,  21  at  May  1824,  a  claim  of  interest      Part  I. 
which  would  have  been  sustained  by  the  law  of  this  country,  was   chaptbb  II, 
disallowed,  the  law  of  England,  which  was  the  locus  contracttu,  per-  ^^lyiusavD 
mitting  no  interest  upon  book-accounts.  Ts^as^^^"*^ 

As  this  authority  given  to  deeds  executed  in  foreign  countries  is  Foreign dbkds, 
founded  upon  the  jurisdiction  derived  by  the  foreign  countiy  through  ^^**' 
the  person  of  the  grantor  over  his  personal  estate,  no  such  result  can 
follow  with  respect  to  his  heritable  estate,  which  is  immovable,  and 
remains  subject  to  the  law  of  the  country  in  which  it  is  situated. 
The  heritable  estate  can  thus  be  effectually  conveyed,  or  otherwise 
affected,  by  those  forms  alone,  which  have  been  sanctioned  by  the 
law  of  the  country  where  it  lies ;  and  as  the  Law  of  Scotland,  besides 
requiring  the  statutory  solemnities  in  deeds  relating  to  heritable 
rights,  has  adopted  certain  rules,  according  to  which  alone  heritage 
can  be  transmitted,  it  follows  that  a  foreign  deed  not  executed 
according  to  those  solemnities  or  rules  can  have  no  effect  in  the 
conveyance  of  a  Scottish  heritable  estate  ;  and  so  utterly  inept  and 
void  is  a  foreign  deed  for  this  purpose,  that  it  will  not  even  found  an 
action  against  the  grantor  of  it  to  oblige  him  to  grant  a  formal  dis- 
position ;  Earl  of  Dalkeith  v.  Book,  February  1 729.    But  although  a  M.  4464. 
foreign  deed  is  ineffectual  to  convey  heritable  property,  an  obligation 
to  convey  such  property  in  Scotland,  (which  is  of  the  nature  of  a  per- 
sonal contract,)  may  be  effectually  undertaken  in  a  deed  executed  ac- 
cording to  the  law  of  a  foreign  country ;  Cuninghanie  v.  Lady  Sempte,  M.  4362. 
5th  July  1706.    This  was  a  case  of  mutual  indentures,  executed  in 
England  between  two  brothers,  and  perfected  by  delivery,  in  which 
they  bound  themselves  that  the  survivor  should  succeed  to  the 
other's  estate.    These  indentures  the  Lords  found  a  sufficient  founda- 
tion to  reduce  a  disposition  granted  by  one  of  the  brothers,  contrary 
to  the  obligations  contained  in  them.    Where  a  d^^d  executed  in  the 
En^ish  form  is  so  conceived  as  to  confer  upon  the  grantee  an 
interest  or  claim  according  to  the  law  of  Scotland,  that  claim  or 
interest  will  receive  effect,  although  it  would  not  be  available  against 
real  estate  in  England,  and  this  being  a  question  determinable  by 
the  law  of  this  country,  the  Court  will  not  inquire  what  effect  such 
obligations  would  receive  against  heritage  in  England ;  Weir  v.  Laing,  i  s.  id2. 
6th  December  1821. 

It  is  a  question  not  apparently  decided,  and  upon  which  opposite 
opinions  prevail,  whether  a  power  of  attorney  or  commission,  exe- 
cuted according  to  the  law  of  the  grantor's  residence,  but  not  proba- 
tive according  to  the  Law  of  Scotland,  be  a  sufficient  authority  to 
the  mandatory  to  execute  a  conveyance  of  lands.  By  some  it  is  held, 
that  the  faculty  to  convey  is  a  power  personal  to  the  grantor,  and 
which  he  may  competently  depute  according  to  the  legal  forms  which 
regulate  his  personal  obligations ;  while  others  hold  that  this  being  in 
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Past  I.      the  matter  of  the  title  of  a  Scottish  heritable  estate,  the  commission 

Chaitwi  II.  o^^st  be  probative  according  to  the  law  of  this  country.    While  the 

FuRBioHDKBos,  point  romains  unsettled  by  a  clear  authority,  Conveyancers  will  no 

^^^^^'  doubt  deem  it  prudent  to  act  upon  the  opinion  which  requires  the 

deed  to  be  unchallengeable  by  the  law  of  Scotland. 
Nature  of  In  order  that  a  deed,  executed  according  to  the  laws  of  a  foreign 

MUOT  m'a'omb.  ^^^f  ™*y  receive  effect  in  Scotland,  its  nature  must  be  such  as  is 
ABLE  TO  LAW  agreoablo  to  the  law  of  Scotland — such,  that  if  a  similar  deed  were 
OF  GOTLAND,  ^j^^jujj^^  i^  gtrict  conformity  with  the  law  of  Scotland,  it  would, 
English  TE8TA- without  doubt,  receive  effect.  Therefore,  a  testament  executed 
Sc<wcH  *c^^<l^?  *^  ^^^  ^^  ^^  England,  and  which,  by  the  law  of  that 
country,  would  be  effectual  to  convey  lands  in  England,  will  receive 
no  such  effect  in  Scotland,  the  law  of  which  holds  null  any  settle- 
ment of  heritage  by  a  testament,  although  executed  agreeably  to  its 
own  forms.  Therefore,  in  Mdvil  v.  Drummond^  3d  July  1634,  a 
Scottish  heritable  bond  was  found  not  legally  conveyed  by  an  English 
testament;  and  in  Craw/urds  v.  Grawfwrdy  14th  January  1774,  the 
same.was  found  with  respect  to  a  testament  made  in  Holland.  But 
where  the  Scottish  heritable  estate  is  conveyed  by  a  formal  disposi- 
tion, duly  executed  according  to  the  law  of  Scotland,  and  referring 
to  a  foreign  will  made,  or  to  be  made,  for  the  purposes  to  which  such 
estate  is  to  be  applied,  such  a  disposition  and  will  taken  together 
will  form  an  effectual  settlement ;  Ker  v.  Ker'a  TrusteeSy  24th  Feb- 
ruary 1829 ;  Cameron  v.  Mackiey  &c.  {Dick's  Trustees),  19th  May 
1831,  affirmed  29th  August  1833.  It  also  follows  from  the  principle 
that  a  foreign  deed  must  be  such  that  a  deed  of  the  same  nature 
would  receive  effect  in  Scotland,  that  a  nuncupative  testament, 
although  made  formally,  and  binding  according  to  the  law  of  the 
country  where  it  is  made,  will  receive  no  effect  in  Scotland,  where 
nuncupative  testaments  are  rejected,  in  so  far  as  they  exceed  the  sum 
of  <£100  Scots. 

In  order  that  a  foreign  deed  may  receive  effect  in  this  country,  it 
is  an  implied  condition  that  it  be  valid  according  to  the  law  of  the 
country  where  it  was  made.  In  the  words  of  Lord  Ellbnbobouoh  : — 
"  A  contract  must  be  available  by  the  law  of  the  place  where  it  is 
^*  entered  into,  or  it  is  void  all  the  world  over."  When  a  question 
arises  with  regard  to  the  validity  or  import  of  a  foreign  deed,  which 
ing,"  i.  732.  falls  to  be  determined  according  to  the  law  of  the  country  where  the 
deed  was  made,  the  law  of  that  country  is  ascertained  by  obtaining 
the  opinion  of  eminent  lawyera  In  Mr.  Erskine's  time  it  appears 
that  the  opinion  of  the  judges  in  foreign  countries  was  procured  in 
such  cases.  By  the  modem  practice,  a  case  is  laid  before  eminent 
counsel,  and  their  answer  is  held  to  fix  the  foreign  law.  The  law  of 
the  foreign  country  is  regarded  as  matter  of  fact  to  be  ascertained  in 
the  manner  mentioned.    But  it  roust  be  truly  a  point  of  law  proper 
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to  the  foreign  country  that  is  resolved  in  this  manner.    A  foreign       Past  I. 

lawyer  having  given  the  construction  of  a  will  upon  questions  sub-  chaptkr  II. 

mitied  to  him,  and  having  suhsequently,  upon  a  Airther  question  put 

by  the  Scotch  judge,  answered  that  the  construction  was  not  dependent 

upon  the  foreign  law,  or  upon  its  technical  rules,  but  to  be  dealt 

with  according  to  the  plain  interpretation  of  the  words,  and  that  the 

Judge  of  any  court,  conversant  with  the  language,  was  entitled  and 

bound  to  give  his  judgment  according  to  his  own  understanding  of 

the  words  used — ^the  construction  was  held  not  to  be  matter  of  foreign 

law,  and  the  Court  not  bound,  therefore,  by  the  opinion  returned ; 

Thomsons  Trustees  v.  Alexander^  18th  December  1861.  u  D.  217. 

As  a  general  rule,  in  order  to  be  received  in  our  Courts,  foreign  etidevce  of 
documents  require  to  be  authenticated  by  a  notary  public,  or  British  authenticitt 
eonsol,  or  toe  mayor  of  the  town.    English  letters  of  administration,  documeicts. 
being  familiarly  known  in  Scotland,  are  admitted  without  authenti- 
cation ;  Disbraw  v.  Mackintosh,  27th  November  1852.  15  a  123. 
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THE   GENSBAL   STBtJOTUBB   OF    DEEDS — THE   GLAUSES    COMMON   TO    MOST 
DEEDS — THE  NATUBB  OF  WABBANDIOE — BEOISTBATION  OF  DEEDS. 
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In  the  first  part  of  our  subject,  which  related  to  the  things  requiring 
to  be  observed  in  all  deeds,  we  have  now  examined  two  subordinate 
heads — the  first  relating  to  the  preliminary  conditions  of  capacity  in 
the  parties,  capability  of  conveyance  in  the  subject-matter,  and  con- 
sent in  the  grantor ;  the  second  embracing  the  statutory  solemnities 
of  deeds,  with  a  notice  of  the  instruments  enjoying  the  privilege  of 
exemption  from  these  solemnitiea  We  now  proceed  with  the  third 
head  of  the  first  part,  in  which,  agreeably  to  our  plan,  we  are  to 
examine  the  general  structure  of  a  deed,  and  the  clauses  which  are 
common  to  most  deeds. 

That  portion  of  a  deed  which  expresses  compliance,  and  in  itself 
complies,  with  the  statutory  solemnities,  and  which,  on  account  of  its 
function  as  a  witness  to  the  strict  observance  of  these  solemnities,  is 
called  the  testing-clause,  is  in  reality  the  only  part  which  is  common 
to  all  deeds.    Each  class  of  instruments  has»  no  doubt,  its  own  peculiar 
array  of  clauses,  or,  as  Blackstone  terms  them,  *'  orderly  parts ;"  and 
of  these  clauses  or  orderly  parts,  some  are  common  to  various  classes  ; 
but  the  testing-clause  alone  is  that  which  none  of  them  can  dispense 
with,  and  which  gives  to  every  instrument  the  character  of  a  solemn 
deed.     In  the  large  space,  therefore,  which  we  have  given  to  the 
consideration  of  the  solemnities  of  execution,  and  of  the  mode  in 
which  they  require  to  be  expressed  and  exhibited  in  the  testingr.. 
clause,  a  broad  foundation  has  been  laid  which,  it  will  afterwarda 
appear,  serves  with  but  few  exceptions  for  every  part  of  the  subjeot. 
At  the  same  time  there  are  some  other  things  essential  to  all  deeds^ 
and  a  few  clauses  common  to  many,  and  it  will  be  useful  and  conve- 
nient to  bestow  a  short  attention  upon  these  at  this  point 

1.  The  Name  and  Designation  of  the  Granter  of  tiie  Deed, — These 
must  be  accurately  set  forth.  This  is  usually  done  at  the  commeaoo- 
ment    But  it  is  not  essential  that  the  grantor's  name  and  designation 
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occopj  that  place.    In  some  cases  it  is  convenient,  and  even  noces-      Part  I. 
mj,  that  it  be  otherwise— as  in  deeds  of  accession  by  creditors,  and  chaptrr  ni 
other  deeds  to  be  subscribed  hj  parties  not  known  when  the  deed  is  nake  and 
prepared,  and  in  which  it  is  convenient  and  safe  to  avoid  the  repeti-  dmionatiok 
tion  of  many  names.    Such  writings  begin  with  the  general  "  We,"  cmt*.  ^^^"' 
or,  in  the  third  person,  '^  The  parties/'  and  they  refer  to  the  testing- 
dause  for  a  specification  of  the  names  and  designations  of  the  grantors. 
h  whatever  part  of  the  deed,  however,  the  granter  is  named,  his 
name  most  be  correct,  and  he  must  be  so  designated  by  his  profes- 
sm,  or  residence,  or  other  certain  description,  as  to  distinguish  him 
from  all  other  persons.     This  is  the  criterion  of  the  sufficiency  of  a 
desigiiation,  viz.,  that  it  so  marks  out  the  party  that  there  can  be  no 
douht  of  his  identity ;  and  an  instance  of  it  is  presented  in  Dickson  li.  16918. 
iBeriot  v.  Logan,  22d  December  1 71 0,  where  a  contract  of  marriage, 
which  bore  to  be  written  by  the  said  Mr.  John  Dickson  (the  husband) 
^u  sustained,  although  he  was  not  otherwise  designed  therein  than 
in  the  usual  expression  that  the  parties  contractors  accepted  of  each 
oAer  as  their  lawful  "  future  spouses.*'    We  have  already  seen  in  a 
testamentary  writing  the  designation  of  the  granter  supplied  by  con- 
itmction  from  his  relationship  to  parties  named  in  the  writ.     Con- 
tracts of  marriage  and  testaments,  however,  are  favourably  regarded ; 
sod  these  decisions  show  that  this  is  a  point  to  be  carefidly  attended 
to,  and  that  no  room  for  dubiety  ought  to  be  left.    I  have  not  met 
^A  any  case  of  an  error  in  the  grantor's  name.    In  treating  of  the 
designation  of  witnesses  we  have  found  that  a  misnomer  of  a  witness 
^  fatal,  although  there  may  be  no  doubt  as  to  the  person ;  and  under 
the  title  Falsa  Demokstratio  in  the  Dictionary,  you  will  find  several 
eumples  of  estates  ineffectually  attached,  owing  to  errors  in  the  names 
of  attainted  parties.    These  cases  also  illustrate  the  distinction  be- 
^veen  a  designation  on  the  one  hand,  which,  although  meagre,  yet 
distinguishes  the  person,  and  is,  therefore,  held  sufficient,  and  positive 
^nx>r  on  the  other  hand,  which  vitiates,  although  there  may  be  no 
^m  for  doubt  as  to  the  individual    Thus,  Lord  Forbes  of  Pitsligo 
^as  attainted  by  Act  of  Parliament  by  the  name  of  Alexander  Lord 
Pitdigo,  and  he  claimed  his  estate  notwithstanding,  on  the  plea  that 
the  attainder  could  not  afiect  him,  since  it  did  not  mention  him  by 
^^  true  title  of  Lord  Forbes  of  Pitsligo.    The  Court  of  Session  sus- 
tained the  claim,  but  the  decision  was  reversed  by  the  House  of  Lords, 
"^A  the  grounds  that,  although  in  the  patent  of  nobility  the  title  was 
^<^  Ftnhes  of  Fitdigo,  yet  the  claimant  and  his  ancestors  had  sub- 
^bed  deeds  and  other  instruments,  sometimes  by  the  name  or  style 
^  foviea  of  PitsligOy  and  sometimes  simply  Pitsligo — that  they  had 
Wn  described  in  legal  proceedings  in  both  ways — that  they  had 
l^^ai  altered  on  the  rolls  of  Parliament,  and  been  described  in  Acts 
^  lUiament  by  the  style  of  Lord  Pitsligo — and  that  it  was  not 

10 
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Pabt  I.      alleged  that  any  one  else  was  called  by  that  titla    This  case  is  re> 
CHAPTn  III.  po'^®^  under  the  name  of  Dickie  v.  The  Kinge  Advocate^  1 6th  Novem- 
M.  4156.  ^^  1749.     On  the  other  hand,  the  attainder  was  found  ineiFectual  in 

M.  4162.  Macdonald  v.  The  King's  Advocate,  21st  December  1751,  the  Chris- 

tian name  of  the  party  haying  been  inserted  in  the  Act  as  Donald 
instead  of  Ronald.     The  circumstances  under  which  these  decisions 
were  pronounced  were,  no  doubt,  such  as  to  prevent  the  deduction 
from  them  with  certainty  of  fixed  iniles  on  the  point  to  which  we  now 
refer.    But  it  cannot  be  without  its  use  to  observe  the  important 
distinction  observed  in  the  disposal  of  cases  decided  under  the  same 
general  circumstances.    The  designation  of  a  party  as  an  officer  in 
14  D.  114.       the  army  or  navy  is  sufficient  without  his  residence ;  Gordon  v.  H.  R. 
H.  Prince  Albert,  28th  November  1851.     And,  where  there  was  an 
error  in  a  widow's  maiden  name,  but  her  residence  and  the  name  of 
her  deceased  husband  were  correct,  the  error  was  disregarded  upon 
7  D.  1009.        ^^^  ^^  constat  de  persond  ;  Muir  v.  Hood,  10th  July  1846. 
Name  akd  db-       ^'  *^®  grantor  executes  the  deed  in  a  particular  character,  as  tutor 
BioHATioH  OP     or  curator  for  a  minor,  or  as  factor,  trustee,  or  otherwise,  that  char- 
ORANTBB,  conr.  g^|.gj.  Q^ght  to  bo  addod  immediately  after  his  designation ;  and  when 

the  deed  is  granted  with  the  consent  of  another,  the  name  and  desig- 
nation of  the  consenter  are  to  be  set  forth,  and  a  statement  given 
expressive  of  the  interest  in  relation  to  which  the  consent  is  given. 
These  points  will  be  fully  and  particularly  illustrated  when  we  come 
to  examine  the  details  of  particular  deeds. 

The  foregoing  observations  relate  to  deeds.  In  such  writs  as  are 
the  grounds  of  diligence,  or  the  commencement  of  a  process  in  which 
decree  is  to  follow,  the  name  and  designation  must  be  correct ;  but 
an  error  in  the  course  of  procedure,  as  in  a  reclaiming  note,  is  less  ma- 

16  D.  664.       terial,  and  may  be  corrected ;  Mackenzie  v.  Cameron,  20th  May  1853. 

When  a  party  has  occasion  for  any  cause  to  change  his  name,  it  is 
not  unusufd  to  apply  to  the  Court  of  Session  for  authority.  But  there 
is  no  need  of  judicial  authority  to  entitle  a  man  in  Scotland  to  change 

13  8. 262.        his  name ;  Young,  14th  January  1836 ;  Kinlock  v.  Laurie,  13th  De- 
cember 1853. 

CoireiDBKATioir,     2.  TTie  Cause  ofOraMing. — After  the  grantor's  name  and  desig- 

OB  CAU8B  OP      nat;ion,  there  is  generally  inserted  the  cause  of  granting,  which    is 
technically  called  the  consideration,  i,  e.,  the  price,  or  loan,  or  other 
reason,  in  consideration  of  which  the  deed  is  granted.    Strictly  specie- 
ing,  it  is  not  in  every  case  necessary  to  express  the  consideration^  l>iit 
it  is  indispensable  to  do  so  in  some  cases,  as  in  apprentice  deeds^  a.nd 
deeds  of  conveyance  and  sale,  in  which  the  Stamp  Acts  require  the 
consideration  to  be  truly  set  forth  ;  and  it  is  almost  without  exception 
always  advisable  to  mention  the  cause  of  granting,  not  only  that  the 
deed  may  be  impressed  with  the  character  of  fulness  and  authentieitv^ 
but  in  order  to  show  also  its  true  legal  effects,  which  in  some  respe<^.t  s 


GRAHTIVG. 
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and  particularly,  as  we  shall  presently  see,  with  regard  to  the  war-       Part  I. 

nmdice  implied  by  the  terms  of  the  transaction,  are  dependent  upon  Chapter  III. 

the  nature  of  the  consideration.  % 

Wten  the  cause  of  granting  is  love  or  regard,  as  in  voluntary  pro-  Deeds  oratui 

visions  to  relatives  or  others,  the  deed  is  said  to  be  gratuitous  or  tous^ratiok- 

/wra^iw,— lucrative,  that  is,  with  respect  to  the  grantee,  to  whom  it 

is  gain,  as  he  has  given  nothing  for  it.     A  deed  granted,  because  the 
party  sees  it  to  be  right,  although  enjoined  by  no  law  or  obligation, 
13)  with  reference  to  the  cause  of  granting,  termed  rational.    A  deed 
granted  for  a  price  or  otiier  consideration,  as  in  sales,  loans,  contracts 
of  marriage,  &a,  is  said  to  be  onerotis.    When  no  consideration  is 
stated,  the  deed  is  presumed  to  be  gratuitous ;  and,  on  the  other 
hwd,  the  bare  statement  of  a  consideration  will  not  be  received  as 
evidence  that  a  deed  is  truly  onerous  where  the  circumstances  are 
wspicioua,  as  in  writings  granted  on  the  eve  of  bankruptcy  in  defraud 
of  creditors.    Of  this  examples  are  given  in  notes  5  and  6  on  page 
189  of  the  second  volume  of  Bell's  Commentaries,  from  two  unre- 
ported cases.    In  one  of  these,  the  statement  of  the  price  in  the  deed 
was  sapported  by  evidence  that  the  money  had  been  counted  over  and 
P&id ;  but  the  Court  required  evidence  that  it  was  not  a  sham  but  a 
^  hem  fide  psijment    In  the  other  case,  a  bill  was  produced  as 
evidence  of  the  debt,  but  being  inter  conjunctoa  it  was  held  necessary 
^  prove  it  otherwisa 

The  cause  of  irrantinsr  is  frequently  involved  in  a  series  of  transac-  ^^^^^  ^^ 

,  ^  o  XV  ORANTINO 

"On^  complicated  it  may  be,  and  which  cannot  be  perspicuously  ex-  ean^. 
niWted  without  a  careful  and  articulate  recital.  This  must  of  course 
^  according  to  the  circumstances ;  and  it  is  here  that  a  Convey- 
^^«t  will  mainly  reap  benefit  from  his  general  education.  His 
faiowledge  of  language  and  of  the  precise  import  of  terms — the  skill, 
^nired  by  study  and  confirmed  by  practice,  in  the  art  of  composi- 
tion, together  with  logical  discrimination — these  will  all  be  eflScient 
^i&  b  enabling  him  to  give  a  lucid  narrative,  free  from  terms  of 
^*s<wity,  and  so  constructed  as  to  make  all  clear,  and  yet  give 
prominence  to  what  is  chiefly  important.  Prolixity,  and  the  intro- 
duction of  unnecessary  matter,  should  be  carefully  avoided,  and  brevity 
^  conciseness  studied,  in  as  far  as  consistent  with  the  distinct  ex- 
preasion  of  everything  essential.  It  is  scarcely  necessary  to  add, 
'-^t  rigid  accuracy  of  statement  is  indispensable,  and  that  the  least 
'^'ittce  with  truth,  either  directly  or  by  equivocation,  will  be  fatal. 
"^^  law,  enforced  by  the  interests  of  men,  is  too  clear-sighted  an 
^^^^^ffni&r  to  be  deceived  by  that  which,  although  literally  true,  is 
^•oAially  false.  It  acts  upon  the  maxim,  "  Qui  hosiiH  in  literd,  hwret 
^^niiee;*'  and  is  not  content  with  going  only  skin-deep  into  the 
^'^^Ififk  of  examination,  but  lays  bare  and  open  the  inmost  discoverable 
farti  of  i]ie  true  matter.  Deeds  of  a  tortuous  character  are  most 
rtkdy  te  oecor  in  matters  involving  the  interests  of  a  third  party  not 
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Part  I.      cognisant  of  the  transaction,  and  in  which  the  truth  must  be  violated, 

Chaptek  III.  tampered  with,  equivocated  or  concealed,  in  order  to  attain  the  end 

in  view.    {The  first  appearance  of  such  a  character  in  a  transaction  is 

of  course  the  signal  for  withdrawing  from  it  to  the  practitioner  who 

respects  himself  and  his  profession. 

Theactofthb     s.  The  Act  of  the  Oranter.—The  next  part  of  the  deed  is  that 

which  contains  the  act  of  the  Grantor — as  his  obligation  in  a  bond, 
or  his  conveyance  in  a  disposition.  This  must  be  clearly  expressed, 
and  it  must  contain  everything  that  is  necessary  distinctly  to  define 
the  subject  of  the  deed,  as  the  precise  nature  and  extent  of  the  obli- 
gation, or  of  the  thing  conveyed.  Ambiguity  or  insufiiciency  of 
expression  here  may  be  productive  of  very  serious  consequences,  and 
there  will  be  enough  to  regret,  although  the  irritation  and  expense 
of  a  law-suit  should  be  the  only  evil  result.  The  advantage  of  ex- 
1 8. 223.  plicitness  here  is  shown  by  the  case  of  Fraser  v.  McDonald,  20th 

December  1821,  where  a  sum  assigned  was  described  first  as  ^1200 
of  the  capital  stock  of  the  Bank  of  Scotland,  and  afterwards  as  J?1200 
sterling,  and  a  litigation  ensued  to  determine,  whether  the  thing 
assigned  was  so  much  stock,  or  so  much  money  sterling  payable  out 
of  that  stock.  A  striking  example  of  the  serious  effects  that  may 
result  from  imperfect  description  of  the  subject  conveyed,  is  afforded 
1  S.  44.  by  Livingstone  v.  Clarky  31st  May  1821.    Here  a  party  possessing  two 

contiguous  properties,  field  by  separate  titles  of  different  superiors, 
built  a  dike  cutting  off  300  acres  from  the  one,  and  adding  them  to 
the  other.     He  then  sold  the  property  to  which  the  acres  had  been 
added,  declaring  the  dike  to  be  the  boundary ;  and  he  afterwards  sold 
the  other  property  described  as  in  the  titles,  and  without  mention  of 
the  300  acres  or  of  the  dike.    In  a  question  between  the  purchaaeTs, 
it  was  held  that  the  feudal  title  to  the  300  acres  was  in  the  second 
purchaser.    These  cases  sufficiently  illustrate  the  general  point  whicK 
I  desire  to  explain  at  present,  viz.,  the  necessity  of  a  correct  definition 
of  the  thing  undertaken  or  conveyed. 
Namx  ahd  de-       The  clause  or  part  containing  the  act  of  the  granter,  contains  also 
QUAwm!  ^^    *^®  name  of  the  grantee — the  person  in  whose  favour  the  deed  ia 
made ;  and  his  designation  will  either  be  inserted  here  or  ascertained 
by  reference  to  a  previous  part.    The  name  and  designation  of  the 
\  grantee  is  an  essential  requisite.    We  have  already  seen  the  dis- 
astrous consequences  of  vitiation  in  part  of  the  name  of  a  disponee 
ivprOf  p.  126.    in  the  case  of  Redder^  where  the  deed  was  reduced,  althoug^H   tbe 
name  was  inserted  entire  in  the  testing  clause ;  and  similar  conse- 
quences resulting  from  vitiation  in  the  designation  of  the  first  heir- 
substitute  under  an  entail  in  the  case  of  Shepherd^  where  also  tVic 
deed  was  reduced,  and  at  a  distance  of  eighty  years  from  its  d&te. 
I.  Pbmokal         4  ClatLse  of  Warrandice, — The  next  point  proper  for  consideT&tioi 
wABXAHmcR.     j^^j.^  jg  ^j^^  subject  of  warrandice,  which  applies  to  all  deeds  of  con 
veyance.    Warrandice  is  an  obligation  by  the  granter  of  a  deed,  t^io 
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tie  subject  conveyed  shall  be  secure  and  effectual  to  the  grantee,  Past  1. 
and  that,  in  the  event  of  its  being  evicted  by  any  one  having  a  better  chaptek  III 
title  than  is  conferred  upon  the  grantee,  the  grantor  shall  make  it 
good  to  him.  This  obligation  is  either  implied  or  expressed — where 
not  expressed,  the  extent  of  the  warrandice,  ie.,  the  degree  in  which 
the  g;ranter  is  bound  to  make  up  or  warrant  the  matter  conveyed,  is 
regulated  by  fixed  rules  of  law,  which  impose  different  degrees  of 
liability  according  to  the  nature  of  the  subject  The  rules  by  which 
implied  warrandice  is  regulated  are  the  following  : — 

(I.)  In  gratuitous  deeds,  the  warrandice  implied  is  merely  that  the  Warrandice 
gmnter  shall  not  afterwards  grant  any  deed  prejudicial  to  the  gift —  o^^^^a 
vith  this  qualification,  that  he  may,  notwithstanding,  grant  a  deed,  deeds. 
vhich  he  was  previously  under  an  obligation  to  execute ;  for  a 
gratuitous  conveyance  transfers  the  subject  simply  as  the  gi^nter 
possesses  it,  and  no  warrandice,  therefore,  is  implied  against  either 
previous  deeds,  or  acts,  or  their  consequences.     The  distinguishing 
character  of  the  i^arrandice  of  gratuitous  deeds  then  is,   that  it 
secures  the  grantee  against  future  deeds  inconsistent  with  the  grant. 

(1)  The  next  kind  of  warrandice  is  the  warrandice  of  transactions,  Warrandice 
w  it  is  called  by  Erskine — that  is,  where  the  deed  is  not  gratuitous,  ^^  tiuksac- 
but  the  consideration  is  not  commensurate  with  the  subject  conveyed, 
t^ing  the  result  of  compromise  or  arrangement.  In  such  cases,  the 
varrandice  is,  that  the  grantor  has  done,  and  that  he  shall  do,  no  act 
inconsistent  with  the  grantee's  security.  It  differs  from  the  warran- 
iice  of  gratuitous  deeds,  inasmuch  as  it  applies  to  past  as  well  as  to 
fnture  deeds. 

f^)  The  next  degree  of  warrandice  is  absolute,  or,  as  it  is  expressed  Warrandice 
ifl  the  ordinary  style,  warrandice  against  all  mortal  or  against  all  ^^^^^j^j^^. 
ieadlj.    This  is  implied  in  all  sales  for  an  adequate  price  ;  and  the  quate  price. 
i-Tiport  of  it  is,  that  the  seller  warrants  the  title  to  be  free  of  all  defects 
prior  to  the  grant.    In  the  language  of  Stair,  vendidit  imports  absolute 
^^^^nandice,  because  it  implies  that  an  equivalent  price  was  paid. 

Warrandice  may  apply  to  the  quality  of  the  subject  contracted  Warranty. 
ilout — ^as  in  the  sale  of  a  horse,  where  an  adequate  price  imports 
<^p/ied  warrandice  against  unsoundness  and  vice,"*^  and  in  a  lease  of 
'^hjects  for  a  particular  purpose,  in  which  there  is  implied  warran- 
^^,  not  only  that  the  possession  shall  be  secure,  but  that  the  subject 
^^  be  fit  for  the  purpose — for  instance,  that  a  dwelling-house  shall 
k  irind  and  water  tight ;  or  the  warrandice  may  relate  only  to  the 

*  Br  Beet  5  of  the  Mercantile  Law  Amendment  Act,  Scotland,  1856,  19  &  20  Vict.  c.  60, 
:*  ^^acUtd^  **  Wbere  goods  shall  after  the  passing  of  this  Act  be  sold,  the  seller,  if  at  the 
'-':«  fil  the  sale  he  wss  without  knowledge  that  the  same  were  defective  or  of  bad  quality, 
^  mi  be  held  to  have  warranted  their  quality  or  sufficiency,  but  the  goods,  with  all 
'^t%  lUl  ^  at  the  risk  of  the  purchaser,  unless  the  seller  shall  have  given  an  express 
*A,ii^y  gf  |]ie  quality  or  sufficiency  of  such  goods,  or  unless  the  goods  have  been  expressly 
^  -V  a  i|i«ci&ed  and  particular  purpose,  in  which  case  the  seller  shall  be  considered, 
'  "^^  ncfc  warranty,  ti»  warrant  that  the  same  arc  fit  for  such  iniri>osc." 
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Warrandice 
from  fact 

AND  DEED. 


security  of  the  possession  or  sufficiency  of  the  title.  The  latter  is 
the  warrandice  in  conveyances  of  lands  and  of  debts.  In  these, 
therefore,  absolute  warrandice,  which  is  the  highest  personal  warran- 
dice, infers  that  the  grantor  is  to  guarantee  the  right  as  unquestion- 
able. So  in  a  sale  of  lands,  absolute  warrandice  is  warrandice  against 
all  defects  of  title  and  means ;  "  I,  the  seller,  become  absolutely 
*'  bound,  that  this  conveyance  shall  secure  to  you,  the  purchaser,  a 
"  legal  right  to  the  lands  conveyed."  But  this  is  no  security  against 
any  damnum  fatcde,  whereby  the  subject  itself  may  perish  or  be  de- 
teriorated, and  if  the  land  or  house  sold  is  destroyed  by  an  earthquake 
or  by  fire,  or  by  volcanic  eruption,  as  happened  to  Herculaneum  and 
Pompeii,  the  loss  is  to  the  purchaser,  who  buys  with  all  such  risks, 
and  has  no  recourse  against  the  grantor  for  damage  of  this  descrip- 
tion, on  the  ground  of  warrandice  implied  or  expressed 

When  the  warrandice  of  a  deed  is  not  left  simply  to  the  determina- 
tion of  the  law,  but  is  expressed  in  the  writ,  its  import  and  extent  are 
regulated  by  the  termd  used : — 

First,  There  may  be  a  general  obligation  upon  the  grantor  to  war- 
rant the  right,  without  specifying  to  what  extent ;  and  the  eSecf^  of 
this  clause  is  simply  to  leave  the  matter  to  be  regulated  by  the  legal 
rules  in  the  same  way  as  if  there  had  been  no  warrandice  expressed ; 
for  general  warrandice  is  held  to  import  that  kind  which  is  implied 
in  the  nature  of  the  deed  To  this  general  rule,  however,  it  is  now 
an  exception,  that  in  the  transference  of  lands  the  general  tenna, 
''  I  grant  warrandice,"'  import  absolute  warrandice,  whatever  may  be 
the  circumstances  of  the  transaction. 

Secondly^  When  the  warrandice  expressed  is  not  general,  but  in- 
tended specially  to  define  the  degree  of  the  granter's  obligation,  it 
will  be  either— 

(1.)  Simple^  which  is  the  warrandice  proper  to  gratuitous  deeds, 
whereby  the  grantor  conveys  all  right  he  has  to  the  subject,  and 
engages  that  he  shall  not  do  any  act  prejudicial  to  the  right  This, 
we  have  seen,  is  no  protection  against  the  granter's  prior  deeds,  or 
against  future  deeds  granted  for  causes  antecedent  to  the  conveyance ; 
but  posterior  deeds  inconsistent  with  the  grantee's  right  are  fraudulent. 

(2.)   Or  the  warrandice  may  be  from  fad  and  deed — that   ihe 
grantor  has  not  done,  and  that  he  will  not  do,  anything  hurtful  to  the 
grantee's  security.     This  is  the  warrandice  implied  in  transactions, 
and  it  does  not  guarantee  the  subject  as  free  from  defects,  but   only 
that  it  shall  be  secure  from  all  past  or  subsequent  acts  of  the  granter. 
It  is  sometimes  so  expressed  as  to  secure  the  grantee  also  against  the 
acts  of  the  granter's  predecessors  or  authors.    This  is  the  wansindice 
generally  expressed  in  assignations  of  debts,  even  when  the  ftdl  atxioun  t 
is  paid ;  but  in  this  instance,  as  we  shall  presently  see,  it  includes,  oi 
is  not  exclusive  of,  a  higher  implied  warrandice  applicable  to    sucli 
transactions. 
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entitled  to  the  fiill  liferent,  without  deduction  on  account  of  the  debt ;      Part  L 

Strang  v.  Strong,  29th  January  1851.     On  the  other  hand,  if  the  ChaptorIII. 

grantee  of  an  onerous  deed  is  satisfied  to  take  his  title  with  warran-  Warrandice, 

dice  from  fact  and  deed  only,  the  granter's  liability  will  be  restricted  «^'*- 

accordingly,   notwithstanding  his  receipt  of  a  full  consideration.  ^^  ^-  ^^• 

Therefore,  if  lands  are  sold  with  warrandice  from  fact  and  deed  only, 

and  eviction  ensues  upon  grounds  not  imputable  to  the  disponer,  he 

is  not  liable  in  warrandice,  nor  is  he  liable  to  repay  the  price,  for  the 

sale  was  a  sale  only  of  such  interest  as  he  had  in  the  lands.     It  was 

so  found  in  Craig  v.  Hopkin,  January  1732.     As  implied  warrandice  M.  16623. 

is  excluded  by  what  is  written,  so  where  a  party  purchases  under  a 

written  contract  which  throws  the  risk  upon  himself,  he  abandons  all 

claim  of  warrandice,  and  limits  his  right  to  this,  that  the  grantor  is 

not  entitled  to  make  any  subsequent  deed  inconsistent  with  the  grant. 

Notwithstanding  the  rule  that  express  warrandice  prevails  over  implied, 

it  is  settled  that  warrandice  from  fact  and  deed  in  an  assignation  of  a 

debt  does  not  exclude  the  implied  warrandice  debitum  stdesse.     This 

was  found  in  a  case  to  which  we  liave  already  had  occasion  to  refer, 

and  which  presents  a  very  striking  example  of  the  effect  of  the  im- 

pbed  warrandice  of  assignations  of  debt ;  Ferrier  v.  Oraharns  Tmstees,  6  S.  818. 

16th  May  1828.     In  this  case  it  will  be  remembered,  that  bonds  had 

been  granted  for  money  lost  at  play,  assigned  by  the  holder,  and  found 

null  under  the  Statute  of  9th  Anne  against  gaming.    The  assignation 

contained  warrandice  by  the  grantor  from  "  all  facts  and  deeds  done 

**  or  to  be  done  by  me  in  prejudice  hereof."    In  an  action  against  the 

granter,  it  was  found,  in  terms  of  the  Lord  Ordinary's  judgment,  that 

this  warrandice  "  is  the  usual  warrandice  recognised  by  our  law  in 

**  the  transference  of  nomina  debitorum,  and  that  it  imports  debitum 

**  mJbesse."    Although  the  Court  adhered  to  this  interlocutor,  which 

assumes  that  the  implied  warrandice  is  embraced  in  the  expressed 

warrandice  from  fact  and  deed,  it  will  be  found  that  the  Judges  rather 

xx'garded  it  as  a  case  resting  upon  the  implied  warrandice  as  well  as 

the  eipre&sed.     Lord  Glenlbb  said: — "  The  warrandice  expressed 

^  left  the  warrandice  implied  from  the  nature  of  the  transaction  un- 

**  touched.     The  general  rule  is,  that  when  a  debt  is  assigned,  there 

**  Li  implied  the  warrandice  debitwm  subease  ;"  and  the  same  view  was 

t&ken  by  the  other  Judges. 

The  effect  of  warrandice  is,  that  after  eviction  of  the  subject  the  Measude  and 

grmatee  has  a  claim  against  the  grantor  for  the  full  damage  which  ^I^^^ce. 

he  lias  sustained.     An  excellent  example  of  the  practical  operation 

uf  warrandice  will  be  found  in  the  case  of  Downie  v.  Campbell^  31st  F.  C. 

January  1815.     Here  the  heir  in  possession  of  an  entailed  estate 
a  lease  to  commence  eight  years  after  its  date,  with  absolute 
ndice.    Before  the  commencement  of  the  lease  the  grantor  of 

it  forfeited  his  right  to  the  estate  by  contravening  the  entail,  and  the 
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Part  I.      next  heir  having  repudiated  the  lease,  which  thus  became  ineffectual, 
Chapteb  ni.   ^^^  granter  was  found  liable  in  damages  to  the  tenant     And  it  is 
Wasrasdice,    exhibited  in  another  form  in  Briggs'  Trustees  v.  DolyeU^  12th  Decern- 
^^^'^^  ber  1851.     Lauds  and  teinds  were  here  sold  for  a  full  price,  and  war- 

ranted. The  purchaser  was  obliged  afterwards,  however,  to  pay  the 
price  of  the  teinds  to  the  crown,  whereupon  the  seller  was  found  liable 
to  indemnify  the  purchaser  in  terms  of  the  obligation  of  warrandice. 
Repetition  of  the  price,  in  the  case  of  a  sale,  will  not  be  held  to  satisfy 
his  claim  arising  upon  eviction,  for,  as  the  grantee  took  the  risk  of 
loss  by  depreciation  when  he  purchased,  so  he  must  have  the  benefit 
of  enhanced  value.  In  the  case  of  irredeemable  conveyances  of  lands, 
therefore,  the  warrandice  subjects  in  payment  of  the  value  at  the  date 
5  Br.  Supp.  636.  of  eviction,  and  it  was  so  decided  in  Livingston  v.  Lord  Napier ^  7th 

February  1777.    In  redeemable  and  personal  rights,  the  measure  of 
the  warrandice  is  the  sum  actually  paid. 
Warrandice  is     Warrandice  is  stricti  juris,  and,  whether  expressed  or  implied,  it 
BtricH  juris,     -^u  hq^  ]yQ  extended  by  surmise  or  implication.     Therefore,  warran- 
dice of  a  disposition  of  lands  from  fact  and  deed,  and  particularly 
against  an  infeftment  in  favour  of  Janet  Miller,  was  held  not  to  infer 
warrandice  against  an  infeftment  in  favour  of  a  party  of  a  different 
M.  4154.  name;  OgUvie  v.  Leslie,  2d  February  1715  ;  and  a  grant  of  permis- 

sion to  carry  off  all  the  spring  water  on  a  farm  was  held  not  to  imply 
warrandice  that  the  water  should  be  available  in  a  certain  way  not 
1  S.  334.  specified  ;  Reid  v.  Shaw,  21st  February  1822.     It  follows  also  from 

the  strict  interpretation  given  to  warrandice,  that  the  obligation  does 
not  arise  unless  eviction  takes  place ;  and  where  a  party,  therefore, 
had  successfully  resisted  an  attempt  to  evict  the  subjects  warranted, 
ho  was  found  to  have  no  recourse  against  the  party  warranting  for  the 
M.  16633.         expense  of  defending  the  right ;  Inglis  v.  Anstru^ther,  26th  February 

1771.  In  the  judgment  in  this  case  it  was  given  from  the  Bench  as 
an  illustration  of  the  same  doctrine,  that,  although  an  heir-at-law 
pursued  for  a  moveable  debt  has  relief  against  the  executor,  yet,  if 
he  is  assoilzied,  he  will  not  recover  from  the  executor  the  expenses 
he  has  incurred  in  the  action.  This  rule  results,  it  will  be  observed, 
from  the  import  and  terms  of  warrandice,  which  do  not  imply  that  the 
grantee's  right  shall  not  "be  attacked,  but  only  that,  if  attacked,  it 
shall  not  be  found  defective. 

Consenters  to  deeds  are  not  liable  in  warrandice,  because  their  in- 
terference is  merely  permissive,  at  the  request  of  others,  and  not  for 
their  own  benefit 

It  has  sometimes  been  doubted,  and  not  without  reasonable  cause, 
whether  the  insertion  of  warrandice  in  deeds  be  not  too  commonly 
practised,  and  without  adequate  cause  or  benefit,  seeing  that  the  rules 
of  law  for  supporting  them  by  implied  wanuudice  are  distinct    a.nd 
authoritative.     The  advantage  does  not  appear,  of  taking  from  a  seller 
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an  obligation  in  direct  words  to  do  what  he  would  be  equally  bound      Past  I. 
to  do  by  merely  granting  the  deed  of  transfer,  the  implied  obligation  CHAmBlll 
being  as  stringent  in  its  nature  as  that  which  is  expressed,  equally  Warsandxce, 
prompt  in  its  effects,  and  not  less  extensive  in  its  consequences.    Ex-  f^^^^' 
pressed  warrandice,  however,  is  necessary  in  those  cases  in  which  it  is 
intended  that  the  obligation  shall  be  different  from  that  which  is 
legally  implied  in  the  nature  of  the  deed, — as,  when  it  is  intended  to 
render  a  gratuitous  deed  more  secure,  by  inserting  absolute  warrandice, 
or  to  restrict  the  warrandice  upon  a  sale,  so  as  not  to  be  absolute  but 
from  fact  and  deed  only. 

Hitherto  we  have  spoken,  only  of  personal  warrandice,  the  value  of  H-  RkalWa&- 
which  depends  upon  the  means  of  the  grantor.    There  is  another  kind  |^(|^'i^. 
of  warrandice,  by  which  one  subject  is  made  to  secure  or  warrant 
anoUier,  and  this  is  called  real  warrandice.    The  term  is  used  in  rela- 
tion to  heritable  rights  only,  and  it  occurs  in  two  cases,  one  of  which 
is  of  the  nature  of  expressed  warrandice,  and  the  other  is  in  a  sense 
implied    Real  warrandice  is  expressed,  when,  from  the  want  of  suffi- 
cient personal  warrandice  or  any  other  cause,  there  are  conveyed 
id<»g  with  the  lands  sold  other  lands,  which  are  thus  impledged  or 
made  a  security  for  the  sufficiency  of  the  title  to  the  lands  sold.    In 
such  transactions  the  lands  actually  sold  are  called  the  principal  lands, 
and  the  lands  conveyed  in  fortification  of  the  title  are  called  the  war- 
randice lands.    The  latter  are  merely  a  security  in  the  first  instance, 
and  the  disponee  has  no  right  of  property  in  them  until  the  principal 
lands  have  been  evicted,  and  a  decree  obtained  declaring  that  the  war* 
nndice  has  been  incurred.    Real  warrandice  is  implied  in  an  excam-  Bsal  War- 
bion — which  is  a  mutual  conveyance  of  lands  by  two  parties,  each  *^'''^^^  **" 
disponing  lands  belonging  to  himself  in  favour  of  the  other,  the  con- 
sideration being,  that  by  the  same  deed  each  acquires  lands  of  equal 
value  from  the  other.     The  warrandice  implied  in  this  transaction  is, 
that  in  the  event  of  the  lands  acquired  by  either  party  being  evicted, 
he  and  his  heirs  and  successors  are  entitled  to  resume  the  lands  dis- 
poned by  himself.    In  Lord  Stair's  words,  they  "  have  regress"  toi.  14,  i. 
those  lands.    This  right  and  the  corresponding  liability  remain  with 
the  successors  of  both  parties,  whether  they  be  heirs  or  disponees,  and 
the  warrandice  arises  by  the  mere  operation  of  the  law,  provided  the 
deed  clearly  show  that  the  transaction  was  an  excambion,  a  real  right 
of  security  or  warrandice  being  thus  created  to  each  party  over  the 
lands  disponed  by  himself,  which  is  preferable  to  all  subsequent  deeds 
aSbcting  the  same  lands.    The  following  cases  afford  illustrations  of 
tKe  real  warrandice  created  by  an  excambion  ;  Melrosa  v.  Ker^  2oth  M.  3677. 
November  1623  ;   Wards  v.  Balcomte^  14th  July  1629.  M.  3678. 

^.  Regittration  of  Deeds, — The  next  part  common  to  most  deeds  is  Reoistration 

OF  DEEDS. 


PLIKD. 


156  LECTURBS  ON  CONVEYAKCING. 

Part  I.      the  clause  of  registration.    This  is  a  subject  of  great  practical  im- 
CHApriBBlII.  P<>rtance,  and  some  attention  bestowed  upon  it  will  aid  our  general 

conception  of  the  principles  of  Conveyancing  in  Scotland. 
Rboiotiutiov        In  order  to  obtain  a  correct  idea  of  the  object  and  effect  of  the 
FOB  MEcuTioH.  clauso  of  rogistratiou,  let  us  consider  for  a  moment  what  course  would 
be  taken,  in  the  absence  of  that  clause,  by  a  party  holding  the  written 
obligation  of  another,  in  order  to  obtain  fulfilment  of  it     He  holds 
the  obligation,  but  if  performance  is  refused,  it  is  manifest  that  he 
cannot  of  his  own  autliority,  or  by  his  own  strength,  enforce  it ;  he 
cannot  himself  attach  the  person  or  property  of  his  debtor.    These 
are  sacred  from  private  violence,  however  just  may  be  the  claim,  and 
the  law  which  protects  them  will  not  suffer  them  to  be  interfered  with, 
except  by  its  own  authority,  and  when  that  authority  is  granted  it 
can  be  exercised  only  by  the  public  officers  of  the  law.     This  all  pro- 
ceeds upon  the  obvious  principle,  that  individuals  cannot  be  allowed 
to  judge,  or  to  execute  the  law  in  their  own  cases  without  inevitable 
confusion  and  anarchy.     In  order,  therefore,  to  obtain  implement  of 
a  written  obligation,  it  was  obviously  necessaiy,  when  performance 
was  withheld,  to  take  the  same  steps  as  were  requisite  in  any  other 
question  or  dispute.  The  matter  was  brought  before  the  judge,  the  obli- 
gation was  produced  in  support  of  the  claim,  and  after  the  granter  of  it 
was  heard  in  defence,  if  he  had  any  defence,  and  if  he  had  no  defence, 
or  if  that  proponed  was  found  insufficient,  then  the  judge's  sentence  or 
decree  was  pronounced,  ordaining  performance  by  the  party  in  terms  of 
his  obligation.  Upon  that  decree  being  issued,  it  would  be  enforced  by 
the  officer  of  the  law  in  accordance  with  prescribed  forms.  Such,  accord- 
ing  to  every  reasonable  probability  and  analogy,  was  necessarily  the 
mode  of  obtaining  implement  of  obligations  by  order  of  law  in  early 
times.     But  it  was  dilatory,  troublesome,  and  expensive,  and  as  the 
difficulties  thus  encountered  in  obtaining  performance  must  have 
operated  directly  as  a  discouragement  to  the  negotiations  and  con- 
tracts required  in  commerce,  and  ordinarily  in  men's  private  affairs, 
ingenuity  would  be  stimulated  to  devise  means  by  which  the  legal 
forms  of  obtaining  performance  might  be  rendered  less  costly  and 
tedious.  The  creditor  would  require,  as  a  condition  of  his  transaction, 
that  he  should  have  the  means  of  promptly  recovering  his  advances, 
and  the  desire  to  procure  the  accommodation  would  dispose  the 
debtor  to  concur  in  giving  such  facilities  as  could,  consistently  with 
the  requirements  of  the  law,  be  granted.     Of  this  species  of  arrange- 
ment for  mutual  convenience  we  find  a  precise  example  in  the  Lctw 
of  England,  where  from  a  very  early  period  it  has  been  customary 
for  debtors  to  agree  to  allow  judgment  to  go  against  them,  either 
by  not  pleading,   or  by  appearing  and  confessing  the  plaintiff's 
demand  to  be  just.     This  is  done  in  a  formal  and  systematic  way,  it 
being  usual,  in  order  to  strengthen  a  creditor's  security,  for  the  debtor 
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to  execute  what  is  called  a  warrant  of  attorney  to  some  nominee  of      Part  I. 
^ie  creditor,  empowering  him  (in  the  words  of  the  English  practice)  chaptkb  IIL 
to  confess  a  judgment — that  is,  to  consent  by  silence  or  by  express  Rkgwtratiom, 
aeqoiescence,  that  judgment  be  given  in  favour  of  the  creditor  in  an  w>b  executioic, 
action  of  debt  to  be  brought  by  him  against  the  debtor  for  the  specific  ^^ 
ram  due,  which  judgment,  when  confessed,  is  absolutely  complete  and 
binding.  Thus  the  judicial  forms  are  observed,  but  they  are  made  by 
lie  consent  of  parties  more  readily  and  cheaply  available  to  give  legal 
effect  to  their  engagements.     That  the  provisions  of  the  Scotch  law 
aj  noff  adnainistered  had  their  origin  in  proceedings  precisely  analo- 
gous to  the  concerted  method  practised  in  England,  there  does  not 
appear  to  be  any  reasonable  cause  of  doubt.     The  similarity  of  the 
device  for  obtaining  the  judicial  sentence  is  indeed  remarkable.    In 
fbglftnd,  the  debtor  names  an  attorney  to  appear  and  confess  the 
justice  of  the  claim.     In  Scotland,  by  the  clause  of  registration  the 
debtor  consents  that  the  deed  be  registered  in  the  books  of  the  Lords 
of  Council  and  Session  or  in  other  Judge's  books  competent,  in  order 
tht  a  decree  may  be  interponed,  and  that  execution  may  follow  upon 
ibe  decree ;  and  he  grants  a  mandate  or  procuratory,  which  is  an 
authority  to  the  mandatory  or  procurator  to  consent  that  the  deed 
be  registered  and  a  decree  issued  with  a  view  to  execution  or  dili- 
gence.   Upon  production  of  the  deed  containing  this  mandate  at 
tbe  register,  it  is  recorded,  and  an  extract  given  out  as  a  matter  of 
coune  without  the  appearance  of  parties,  or  the  intervention  of  a 
judge,  and  the  extract  is  equivalent  to  a  sentence  upon  which  imme- 
diate execution  may  follow.     The  ancient  history  of  the  clause  of 
consent  to  registration  does  not  appear  to  have  been  traced  yet  with 
sufficient  minuteness.     But  Mr.  Ross  in  his  lecture  upon  the  subject 
bas  thrown  sufficient  light  upon  it  to  show,  that  Mr.  Erskine  is  too  Inst  ii.  5,  54. 
little  regardful  of  the  origin  of  our  system  of  registration  for  execu- 
tion, when  he  treats  of  the  registers  for  this  purpose  as  if  they  had 
been  primarily  a  separate  institution  distinct  from  the  books  of  the 
Court  of  Justice.     Although  we  cannot  exhibit  in  detail  the  precise 
^eps  by  which  the  existing  practice  gradually  attained  its  present 
form,  the  statutes  and  authorities  contain  expressions  and  indications 
sufficiently  significant  to  leave  no  doubt  that  the  modern  extract  of 
tbe  registered  deed,  which  contains  indeed  the  substance  and  efficacy 
^f  a  judicial  decree,  is  merely  the  counterpart  of  the  ancient  judg- 
'fient,  pronounced  after  all  the  forms  of  a  judicial  process  between 
^  parties  had  been  gone  through.     Before  the  Reformation,  the 
policy  of  the  churchmen,  drawing  civil  matters  within  the  precincts 
'>f  the  Ecclesiastical  Courts,  had  laid  the  foundation  for  the  modem 
prwumtory.     They  took  from  parties  engagements  of  submission  to 
tie  Church  Judicatories  in  relation  to  their  civil  contracts,  and  thus 
•''^  consequence  of  failure  to  fulfil  such  contracts  was  the  censure  and 
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Past  I.      excommunication  of  the  Church  followed  by  civil  pains  and  penalties. 
Chaptbb  in.  ^^  ^^^^  early  form  of  diligence  there  are  distinct  records  in  the  Acts 
Ktoiotratioh    l^f9j^55ELJ.^.i-^^?^^  ^^P-  5*  *^d  1661,  ^p._7,  all  attaching  high 
FOR  BXEcunov,  temporal  penalties  to  those  who,  failing  to  perform  the^entences  pro- 
nounced against  them,  continued  to  lie  under  the  Ecclesiastical  cen- 
Mre:" '  TTntil  the  period  of  the  Reformation  there  is  reason  to  believe 
that  the  act  of  registration  did  not  take  place  without  the  presence 
of  a  Judge.     It  is  so  stated  by  Sir  Thomas  Craig,  and  in  the  Statute 
1584,  ca^  4,  which  dispenses  with  sealing  in  the  execution  of  deeds 
containing  consent  to  registration,  that  formality  is  abrogated  upon 
the  ground  that  registration  "  is  a  greater  solemn  act  than  sealing" — 
an  expression  which  obviously  refers  to  the  form'alTtyorihe  appear- 
ance of  parties  before  the  Judge,  the  one  to  crave,  and  the  other  to 
assent  to,  the  decree  of  registration.    By  what  precise  steps  that  for- 
mality become  modified  does  not  appear,  but  there  is  clear  evidence 
that  long  after  1584,  an  extract  or  decree  of  registration  could  not 
^'  be  obtained  without  an  express  consent  by  a  procurator  on  behalf  of 
the  grantor  of  the  deed.     The  name  of  the  procurator  was,  and  still 
continues  to  be,  left  blank  in  the  deed,  and  to  be  supplied  in  the  ex- 
tract by  the  officer  who  makes  the  extract ;  but  it  was  customary  for 
an  advocate  to  subscribe  his  consent  as  procurator  for  the  granter 
before  an  extract  could  be  given  out     This  we  learn  from  the  Act  of 
Sederunt,  9th  December  1670,  whereby  the  Lords  authorized  the  Lord 
Register  and  Clerks  of  Session  to  register  bonds,  contracts,  and  other 
writs,  and  insert  the  consent  of  advocates  as  procurators  to  the  re- 
gistration, and  to  give  out  extracts  thereof,  notwithstanding  that  the 
advocates  do  not  subscribe  their  consent.    We  have  thus  seen  enoug^h 
to  conclude  that  the  expedient  of  registering  deeds  in  order  to  execu- 
tion, ie,,  to  enforce  performance  of  obligations,  is  not  to  be  viewed  as 
an  original  device,  but  as  a  system  growing  naturally  and  directly  out 
of  the  ordinary  forms  of  court  in  the  administration  of  justica     And 
this  view  is  useful  in  giving  us  a  correct  notion  of  the  purpose  of 
I  registration,  and  the  conveniences  connected  with  it.    It  is  a  means 
of  obtaining  the  ultimate  object  and  effects  of  a  legal  process,  viz.,  a 
judgment  and  execution,  and  that  without  litigation  and  without  any 
process,  retaining  at  the  same  time  every  element  that  is  necessary 
to  stamp  the  procedure  with  a  just  and  equitable  character.   There  is 
not  the  appearance  of  the  party  before  the  judge  or  his  pleading,  but 
there  is  what  is  equivalent,  viz.,  his  consent  that  sentence  shall  go  out 
without  these,  and  there  is  the  sentence  founded  upon,  and  indeed 
embodying,  the  very  act  and  admission  of  the  party  as  contained    in 
his  deed,  and  ordaining  him  judicially  to  do  that  which  he  has  alrec^y 
voluntary  obliged  himself  to  do. 

The  particular  steps  of  execution  or  modes  of  enforcement,  vrliioK 
may  follow  upon  the  authority  of  the  judicial  decree  contained  in  tlie 
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extract  of  a  deed,  will  be  shown  afterwards^  when  we  come  to  treat  in      Past  I. 
detail  of  the  enforcement  of  obligations.     At  present,  onr  remaining  chaptbb  ni. 
remarks  will  be  confined  to  points  connected  with  the  history  and 
general  import  and  effects  of  the  clause  of  registration. 

We  have  already  seen,  that  the  clause  consists  of  a  consent  to  re*  Reoibtratioh 
gistiEtion  and  execution,  with  the  procuratory  subjoined,  in  which  J|^^c«tioi», 
the  name  of  the  procurator  is  left  blank.  Formerly,  there  was  sub- 
joined to  the  nomination  of  the  procurator  a  full  statement  of  the 
parpoee  of  his  appointment  and  of  his  powers.  Since  the  Act  of 
Sederunt  1670,  however,  by  which  registration  and  the  giving  of 
extracts  without  the  written  consent  of  the  procurator  was  authorized^ 
the  statement  referred  to  has  been  entirely  omitted,  the  purpose  of 
the  nomination  being  sufficiently  indicated  by  the  juxtaposition  of 
the  consent  to  registration.  This  abbreviation  of  the  procuratory 
affords  an  explanation  of  the  ^c  which  is  usually  and  correctly 
written  after  the  word  procurators. 

The  convenience  and  usefulness  of  the  registration  clause  was  in-  Procusatort 
creased  by  the  statutes  passed  in  order  to  exempt  it  from  the  opera-  ^h'doeTmot 
tion  of  the  maxim  of  law,  by  which  a  mandate  becomes  void  upon  the  '^^^  »y  death 
death  of  the  mandate  who  grants  it,  and  of  the  party  for  whose  be-  ^^^^   ^  ' 
nefit  it  is  granted.    The  application  of  that  rule  to  the  procuratory 
in  the  clause  of  registration  was  found  to  be  attended  with  great        y^ 
inconvenience,  as  it  became  necessary,  upon  the  grantor's  death  before 
registration,  to  institute  an  action  of  registration  at  the  instance  of 
the  grantee  or  his  heir  against  the  heir  of  the  debtor.     Mr.  Erskine 
holds  that  the  principle  in  question,  viz,,  the  termination  of  a  man- 
date by  the  death  of  the  granter,  is  properly  applicable  only  to  the 
cases  where  the  mandate  is  given  for  the  benefit  of  the  mandant,  and 
that,  as  in  this  instance  it  is  granted  exclusively  for  the  benefit  of 
him  to  whom  the  deed  is  delivered,  it  ought  not  to  have  fallen  by  the 
death  of  the  granter.    There  is  no  doubt,  however,  that  such  was  the 
effect  of  the  grantor's  death.    We  may  refer  on  this  point  to  the  case 
of  Ckannell  v.  Seton,  16th  February  1693,  which  illustrates  also  the  M.839. 
true  character  of  registration  for  execution,  the  ground  of  the  deci- 
sion being,  that  registration  was  a  decreet  of  consent,  which  required 
actor  et  reus  (a  pursuer  and  defender),  and  here  the  actor  was  dead, 
so  that  there  could  be  no  decree  at  his  instance.    This  was  the  case 
of  the  death  of  the  receiver  of  the  deed,  and  the  principle  of  the 
judgment  applies  d  fortiori  to  the  death  of  the  granter,  for  if  a 
judgment  is  incompetent  at  the  instance  of  a  deceased  pursuer,  it  is 
still  more  incompetent  against  a  deceased  defender.   The  suggestions 
made  from  the  Bench  in  this  case  appear  to  have  led  to  the  enact- 
ment of  the  Statute  1693,  cap.  15,  which  authorized  the  registration  1693,  c  15. 
of  writs  after  the  death  of  the  creditor  at  tho  instance  of  his  heir 
executor  or  assignee  upon  production  of  a  service,  retour,  confirmed 
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1696,  c.  39. 


Pabt  L    ;  testamenty  or  assignation.    Although  this  Act  requires  the  production 
CHApm  in.  ^^  A  ^^^1®  ^7  ^^®  party  who  applies  for  registration  after  the  credi- 
Rbgistration    tor's  death,  such  production  has  now  by  immemorial  and  universal 
^\^^^^jnov^  practice  become  unnecessary,  and  deeds  are  registered  upon  being 
presented,  without  production  of  any  title  or  other  authority.    The 
facility  granted  by  the  Statute  above  referred  to  was,  three  years 
afterwards,  extended  to  the  case  of  the  death  of  the  granter  of  the 
deed,  as  well  as  of  the  creditor,  by  the  Act  1 696,  cap.  39,  which 
declares  that  all  bonds,  dispositions,  assignations,  contracts,  and  other 
writs  registrable,  may  be  registrate  after  the  granter's  death  as  effec- 
tually as  before. 

The  consent  to  registration  in  the  books  of  a  particular  Judge  im- 
plies merel/  consent  by  the  granter  of  the  deed  that  execution  shall 
follow  upon  registration  in  that  Judge's  books ;  but  it  does  not  infer 
a  prorogation  of  the  jurisdiction  of  the  Judge  named — that  is,  an 
agreement  that  he  shall  judge  and  decide  in  any  questions  which  may 
arise  regarding  the  deed  registered. 

Registration  for  execution  is  a  proceeding  so  important,  and  involves 
consequences  so  serious  against  the  property  and  person  of  the  debtor, 
that  it  cannot  take  place  except  by  his  own  express  consent ;  and, 
therefore,  registration  in  order  to  diligence  was  reftised  upon  a  deed 
containing  merely  a  procuratory  without  a  consent  to  execution ; 
Erskine^  27th  July  1710.  But  the  privilege  of  registration  in  order 
to  diligence  is  extended  by  special  statutes,  as  we  shall  afterwards 
I  see,  to  bills  and  promissory  notes,  the  acceptance  and  subscription  of 
^  which  imply  consent  to  registration  for  execution. 

By  inveterate  usage  the  ordinary  duration  of  a  chaige — ^that  is, 
the  period  of  time  which  must  elapse  after  a  judicial  demand  for 
payment  or  performance  upon  a  registered  decree,  before  further  steps 
can  be  taken  to  attach  the  person  of  the  debtor,  or  make  his  property 
immediately  available — was,  until  recently,  fifteen  days,  and  anciently 
this  period  was  invariable;    The  first  instances  in  which  it   was 
abridged  were  charges  given  to  the  Earl  of  Huntly  and  his  son  in 
1562,  and  afterwards  to  the  parties  concerned  in  the  murder  of  David 
Bizzio,  who  were  all  charged  to  appear  within  six  days — a  precedent 
which,  although  concerning  a  criminal  matter,  was  extended  to  civil 
execution.    So,  by  universal  practice,  in  all  deeds  which  hy  their 
nature  are  proper  for  enforcement  by  diligence,  the  clause  of  re^atra* 
tion  contains  an  express  consent  to  execution  upon  six  days'  charge. 
Without  such  consent  the  debtor  was  entitled  to  the  charge  of  fifteen 
days,  which  is  now  limited  by  13  &  14  Yict  cap.  36,  §  21,  to  fourteen 
days  in  charges  upon  signet  letters.    But  the  charge  upon  bills  and 
promissory  notes  is  by  statute  limited  to  six  days. 

Hitherto  we  have  spoken  only  of  registration,  where  the  purpose  is 
execution ;  and  it  is  to  this  department  alone  of  our  system  of  regis- 
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tration,  that  the  remarks  apply  by  which  it  is  shown  not  to  have      Part  I. 

sprang  into  existence  as  an  original  expedient,  but  to  have  been  CHApmlll. 

founded  in,  and  gradually  and  naturally  to  have  grown  out  of,  the  REoisTRATioir 

ordinary  judicial  procedure  for  determining  disputes  and  enforcing  ^«  pwwbrva- 

the  decision.    The  privilege  of  registration  being  confined  at  first  to 

such  deeds  as  contained  a  clause  of  registration,  provision  was  made 

by  the  Act  of  William  and  Mary,  1698,  cap.  4,  for  registering  writs 

not  containing  that  clause    This  Act  makes  it  lawful  to  registrate 

for  coHservcUian  charters  granted  by  subjects,  dispositions,  bonds, 

contracts,  tacks,  reversions,  and  all  other  probative  writs.    It  appoints 

the  principal  writ  to  be  given  back  to  the  party,  and  ordains  that  the 

extract  shall  make  entire  faith  in  all  cases,  in  the  same  manner  as  if 

the  writs  had  been  registered  by  virtue  of  a  clause  of  registration, 

except  in  the  case  of  improbation — that  is,  in  an  action  challenging 

the  writ  as  not  genuine  or  authentic. 

The  general  register,  instituted  in  pursuance  of  this  statute,  is  REom-ER  or 
separate  from  that  of  deeds  containing  clauses  of  registration.  It  is 
called  the  register  of  probative  writs,  and  it  is  not  limited  to  formal 
deeds,  but  writs  of  any  description,  of  which  parties  desire  to  preserve 
the  tenor,  are  entered  in  this  register.  This  registration,  however, 
gives  no  power  of  execution.     Its  purpose  is  preservation  alone. 

There  is  a  third  great  purpose,  in  addition  to  execution  and  preser-  Rboistratiox 
vation,  which  is  attained  by  another  class  of  registers ;  and  that  is  '^"  pdblica- 
jnMieaiian.  The  design  of  this  department  is  to  give  notice  to  the 
lieges.  The  writs  to  which  it  chiefly  applies  are  those  connected  with 
heritable  rights,  and  by  examination  of  the  registers,  any  one  who  is 
about  to  purchase,  or  to  lend  money  on  the  security  of  land  or  other 
heritable  property,  may  ascertain,  whether  the  party  with  whom  he  is 
in  treaty  possesses  the  property  unburdened,  or  whether  it  is  afiected 
by  mortgages  or  other  burdens  or  claims.  This  important  and  most 
beneficial  object  is  attained  by  a  variety  of  registers. 

(1.)  There  are  registers  of  sasines  which,  after  various  imperfect  REoivmui  or 
enactments  during  the  sixteenth  century,  were  at  last  established  ^^''^' 
upon  a  satisfactory  system  by  the  Act  1617,  cap.  16.    These  contain  len,  c.  16. 
the  instmment  by  which  a  party's  title  to  heritable  property  is  com- 
pleted— ^the  instruments  by  which  debts  are  secured  upon  such  pro- 
perty— ^the  discharges  of  such  debts — and  judgments  of  the  Court 
opeimting  as  discharges  or  in  any  other  extraordinary  manner  aiFect- 
ing  heritable  property. 

(2.)  There  is  the  register  of  entails,  by  which  heritable  property  is  Rsownn  op 
placed  in  a  large  degree  extra  eammercium,  the  successive  occupiers    "^^'"- 
hoiding  it  under  fetters  which  preclude  them  from  the  ordinary  legal 
powers  of  sale  and  contracting  debt. 

(3L)  There  is  the  register  of  interdictions,  by  which,  as  we  have  REowrBs  op 
•een,  a  proprietor  of  heritage  limits  his  own  power  of  alienation.  Interdiction. 
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PabtI.  (4.)    There  is  the  register  of  adjudications,   which  shows  the 

Chaptbb  hi.  judicial  transfers  of  heritable  property  made  by  the  operation  of  the 

Beoistbbof      Ifl'W* 

AwuDicATioNB.      (5 )  Thore  are  the  registers  of  iuliibitions,  showing  the  diligence 
Rboistbks  op    ^^  jjy  creditors  to  restrain  the  debtor  from  alienating:  his  heritable 

property  in  defraud  of  their  claims. 
Reoiotbb  op  (6.)  There  is  also  a  register  for  inventories,  made  by  such  heirs  as 
Invehtobibs.  ^eem  it  prudent  to  enter  upon  their  ancestors'  succession  without  in- 
curring a  universal  liability  for  his  debts.  This  register,  however,  is 
10  &  11  Vict,  now  practically  superseded  by  the  Service  of  Heirs  Act,  10  &  11  Vict 
c.  47,  §  25.       ^p^  ^*j^  which  provides  for  the  same  effect  in  the  services,  and  for  the 

registration  of  the  decrees  of  service  in  Chancery. 
Advantaoes         The  important  aid  afforded  by  these  registers  in  ascertaining  the 
TioM  FOB^^     title  to  heritable  properties,  and  testing  their  freedom  from  encum- 
Pubucatiok.     brance,,is  sufficiently  obvious ;  and  it  is  here  chiefly  that  the  peculiar 
^  character  and  advantages  of  our  system  of  registration  appear.     The 

'  principle  of  it  is,  that  the  condition  of  all  heritable  property  as  re- 

gards its  ownership  and  encumbrances  is  public,  and  may  be  ascer- 
tained at  any  time  by  any  person  who  desires  the  information.     Nor 
does  it  appear,  that  any  system  could  be  devised,  better  adapted  for 
giving  security  to  land  rights,  and  to  landowners  the  benefit  of  the 
confidence  resulting  from  a  full  and  clear  exposition  of  their  title,  and 
of  the  extent  or  absence  of  debt.   The  benefits  of  the  system  are  com- 
monly recognised,  although  certainly  the  institutional  writers  of  the 
English  Law  do  not  appear  clearly  to  perceive  or  adequately  to  appre- 
Blackstone,  vol.  ciate  them.     The  only  registers  for  real  property  in  England  are  in 
Ed"  l^flte^iui  *^®  counties  of  Middlesex  and  York,  and  conveyances  of  lands  forming 
part  of  the  great  level  of  the  fens  must  also  by  statute  be  registered 
in  the  Bedford  Level  Office.    It  appears  from  the  statement  of  Black- 
stone,  that  very  numerous  disputes  were  occasioned,  by  the  inattention 
and  omission  of  parties,  in  the  use  of  the  Middlesex  and  York  regis- 
p.  199, 8tb  Ed",  ters,  and  Mr.  Burton,  in  his  "  Compendium  of  the  Law  of  Real  Pro- 
lirai?^Law of    "  V^^^Ji*  considers  the  present  system  of  conveyancing  in  England 
Real  Property,  unsuitable  to  the  use  of  registers  on  account  of  the  complication  of 
instruments,  which  he  thinks  must  render  abortive  all  attempts  to 
raise  the  certainty  of  a  good  title  beyond  a  high  degree  of  probability. 
Instead,  therefore,  of  the  absolute  or  mathematical  certainty,  as  he 
terms  it,  derived  from  the  use  of  registers,  the  security  of  the  title  in 
EngUnd  rests  on  the  moral  certainty  derivable  from  negative  evidence 
of  intestacy,  and  the  presumptions  arising  from  the  possession  of  tKc 
land  and  of  the  title-deeds — from  the  character  of  the  vendor  and  his 
agents — and  from  general  reputation.    In  Scotland,  the  simplicity  of 
our  conveyances  exempts  us  from  the  difficulty  connected  with    the 
complexity  of  the  English  system,  and  our  practice  has  by  long  use 
blended  our  conveyancing  and  our  registration  into  a  method 
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nions  and  practicable,  aiid  of  the  highest  public  utility.     No  system      ^aet  I. 
CM  attain  to  absolute  certainty,  but  we  are  probably  warranted  in  chapter  III. 
belieTing  that  that  which  we  enjoy  brings  us  as  near  to  certainty  as 
h  is  possible  in  such  matters  to  attain. 

The  system  of  registration  in  Scotland  is  diffiised  over  the  kingdom  Local 
bf  meoAs  of  local  registers.    In  every  county  there  is  a  register  of  "^^™"" 
deeds  and  probative  writs ;  and  execution  within  the  sheriff's  juris- 
diction is  competent  upon  deeds,  registered  in  the  local  register,  which 
contain  a  consent  to  that  effect,  and  also  upon  bills  and  pix)mis80ry 
notes ;  and  such  execution  may  also  take  place  beyond  the  jurisdic> 
tion  by  means  of  supplemental  authority,  as  will  afterwards  be  ex- 
plained.   There  are  also  local  registers  in  the  royal  burghs,  in  which 
it  is  competent  to  record  protests  of  bills  and  promissory  notes,  and 
til^  dispositions,  tacks,  and  other  deeds  relating  to  the  burgage  sub- 
jects, and  generally  deeds  or  instruments,  in  which  all  the  parties  are 
burgesses,  or  have  a  legal  domicile  within  the  burgh.    It  was  formerly 
the  practice  to  register  deeds  in  the  books  of  burghs  of  Regality  and 
&rony,  and  also  in  those  of  the  Commissary  Clourts ;  but  these  re- 
gisters were  abolished  by  the  Act  49  Geo.  IIL  cap.  42..   There  are 
a/so  local  registers  for  publication — those  for  sasines  in  districts  not 
corresponding  with  the  counties,  but  defined  by  the  Act  1617 — and  in 
eacfa  countj  a  register  of  inhibitions.      These  are  the  particular 
rasters  of  sasines  and  inhibitions.     And  there  is  in  each  burgh  a 
register  of  sasines  for  properties  held  burgage.     The  county  registers 
of  deeds  and  probative  writs,  and  the  burgage  registers  both  of  deeds 
and  of  sasines,  remain  permanently  in  their  respective  localities.   The 
particular  registers  of  sasines  and  inhibitions  do  not  remain  where 
tbey  are  written,  but  are  transmitted  to  the  Greneral  Register  House 
in  Edinburgh,  agreeably  to  a  regulation  which  enjoins  the  Keepers  of 
the  several  public  records,  which  are  by  law  transmissible  to  the 
General  Register  House,  to  deliver  the  successive  books  or  volumes 
of  the  Records  to  the  Lord  Clerk  Register  or  his  deputies  within  three 
months  after  the  completion  of  each  volume.     This  regulation  is  con- 
tained in  the  12th  section  of  the  Act  49  Geo.  IIL  already  referred 
to.    By  the  same  statute,  in  order  to  provide  a  check  upon  the  care- 
ful formation  and  custody  of  the  county  registers,  the  Sheriffs  and 
Stewardsr-depute  or  their  substitutes  arc  enjoined  at  least  once  a  year 
to  examine  into  the  progress  and  state  of  the  different  records  kept 
I'J  the  sheriff-clerks,  and  to  report  their  condition  and  the  state  of 
tbe  buildings  containing  the  records  to  the  Court  of  Justiciary,  which 
>£  empowered  to  direct  inquiries  and  to  make  orders.    Copies  of  these 
reports  axe  to  be  transmitted  to  the  Lord  Clerk  Register,  who  can 
Sisike  rammary  complaint  to  the  Court  of  Session  in  cases  of  neglect 
and  malversation.     A  similar  provision  is  made  with  regard  to  the 
Ungh  reg^isters,  which  the  chief  magistrates  are  appointed  to  examine 
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Pabt  I.      and  report  upon  to  the  Court  of  Justiciary,  with  a  view  to  the  same 
Cha™  III.  procedure  and  remedy. 

Such  is  a  brief  sketch  of  the  system  of  registration  in  Scotland. 
General  re-     The  general  result  of  it,  in  its  three  grand  branches,  is — 
opRTOMnu^^      (1.)  The  deeds  and  all  other  writings  may  be  registered  for  pre- 
TioH.  servation  of  their  contents,  either  in  the  central  register  in  Edin- 

burgh, or  in  the  provincial  registers. 

(2.)  That  all  deeds,  containing  proper  clauses  of  registration  with 
consent  of  execution,  as  well  as  protests  of  bills  and  promissory  notes, 
may  be  registered,  for  preservation  of  the  originals  of  such  writs,  and 
also  for  execution,  in  the  books  of  Council  and  Session,  or  in  the  re- 
gisters of  the  subordinate  Courts ;  and 

(3.)  That  all  instruments  and  proceedings  affecting  heritable  pro- 
perty must  be  registered  in  the  registers  for  publication,  so  that  the 
state  of  the  title  of  all  heritable  property,  and  the  debts  and  burdens 
affecting  it,  can  be  ascertained  by  inspecting  the  burgh  register  in 
relation  to  burgage  property,  and,  with  respect  to  all  other  property 
of  a  heritable  nature,  by  inspecting  the  registers  in  the  General  Re- 
gister House  in  Edinburgh,  where  the  whole  registers,  general,  and 
particular,  are  ultimately  concentrated. 
Stbtem  of  In  a  matter  of  so  great  public  interest,  it  cannot  be  out  of  place 

OP  the^Rmm-  ^^^^  *®  ^^^^  ^^  *^®  system  of  management,  by  which  an  institution 
TBRs.  so  important  and  so  extensive  and  complicated  is  conducted,  and 

kept  in  its  present  satisfactoiy  condition.     It  is  quite  evident  that 
this  could  not  be  done  without  the  most  careful  supervisioa     The 
charge  and  responsibility  of  superintending  the  public  registers  has, 
accordingly,  from  time  immemorial  been  devolved  upon  a  high  Officer 
of  State,  under  the  title  of  Clerk-Register,  or  liord  Clerk  Register, 
to  whom,  and  to  his  deputy  and  the  other  officers  appointed  by  him, 
it  was  assigned  to  see  to  the  formation  and  custody  of  the  National 
muniments — the  Acts  of  the  Scottish  Parliament — Acts  emanating 
from  Royal  authority — ^the  acts  and  proceedings  of  the  Supreme 
Courts,  civil  and  criminal — and  the  registers  which  we  have  already 
described,  as  well  as  others,  which  will  afterwards  come  under  our 
notice.    From  the  earliest  periods  until  the  reign  of  Cliarles  II.,  these 
public  records  were  deposited  under  the  custody  of  the  Clerk-Reg^ater 
in  the  Castle  of  Edinburgh.    Soon  after  the  Restoration,  a  large  por- 
tion of  the  records  was  removed  to  what  was  called  the  Laigh  Parlia- 
ment House,  being  the  apartments  now  occupied  by  the  Advocates' 
Library ;  and  this,  from  its  proximity  to  the  Courts,  was  found  so 
convenient,  that,  shortly  before  the  Union,  the  whole  remaining;*  re- 
cords were  transferred  fh)m  the  Castle  to  the  same  place,  where  tbey 
remained  until  the  erection  of  the  General  Register  Hous^  ^n^Kich 
was  completed  in  the  year  1787,  and  has  since  received  additions. 
The  General  Raster  House  serves  the  two  great  purposes,  fi^st,  of 
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securing  the  preservation  of  the  National  muniments'  and  public      Pajit  I. 
records,  and  making  them  available  for  use ;  and,  secondly,  of  accom-  CH^FraB  III. 
modating  the  whole  ofSces  of  record  connected  with  the  Supreme  Makaokmekt 
Courts.    Although  it  formed  at  one  time  a  part  of  the  duties  of  the  opRtoibtbbs, 
L)rd  Clerk  Register  and  his  deputies  to  frame  the  records,  their 
duties  are  now  confined  to  those  of  control  and  custody.    The  forma- 
tion of  the  general  and  local  records  is  necessarily  intrusted  to  a  great 
multitude  of  individuals ;  and  it  was,  therefore,  highly  necessary  that 
ihej  should  be  subjected  to  an  authority  which  should  vigilantly 
watch  over  their  proceedings,  and  prevent  or  correct  laxity  and  error. 
The  arrangement  by  which  the  formation  of  the  records  is  committed 
to  one  set  of  officers,  and  the  custody  of  them  to  another,  is  held  to 
be  founded  upon  a  principle  of  great  practical  importance,  as  providing 
a  check  against  carelessness,  inaccuracy,  and  other  defects.    But,  in 
order  that  the  public  may  have  the  best  security  for  the  sufficiency 
of  the  public  records,  and  their  capability  of  preservation,  the  books 
m  all  prepared  in  Edinburgh,  which  secures  their  uniformity,  and 
the  good  quality  of  the  materials.    And  their  integrity  is  guaranteed 
hj  a  system  of  marking  the  pages  of  the  volumes,  before  they  are 
issued  to  the  parties  who  are  to  form  them,  which  is  a  security  against 
mutilation  and  interpolation.    The  reports  of  the  last  Deputy  Clerk 
Register,  from  which  several  of  the  statements  now  made  are  derived, 
evince  the  bestowal  of  great  pains  in  the  most  minute  particulars  ; 
such  as  securing  good  penmanship,  ink  of  the  best  quality,  and  suffi- 
cient binding, — ^all  points  of  great  importance  where  legibility,  per- 
Qianency,  and  good  preservation  are  so  essential     It  is  also  of  great 
importance  to  the  public,  that  care  is  bestowed  upon  the  arrangement 
of  the  records,  so  as  to  make  them  accessible  without  unnecessary 
iiScvltj ;    for  which  purpose  abridgments  and  indices  are  com- 
piled, particularly  periodical  indices  to  the  registers  of  deeds  and 
luines,  whereby  the  difficulty  and  expense  of  making  searches  is 
luaterially  lessened. 

By  the  Act  1685,  cap.  38,  a  writ  given  in  to  be  recorded  in  the  Extractoop 
hooks  of  Council  and  Session,  must  be  booked  within  twelve  months  "*"■'*  ^"  **" 
fiom  the  date  of  ingiving.    But,  although  the  deed  be  not  booked, 
extracts  are  given  out  immediately  ;  and  by  the  same  statute,  a  writ 
Buy  he  borrowed  within  six  months  after  its  ingiving,  provided  it  has 
uot  been  booked.     It  is  competent  to  borrow  a  deed  in  this  way 
although  an  extract  has  been  given  out),  for  the  purpose  of  correcting 
ui  enor  in  the  testing  clause ;  M'Leod  v.  Cunninghame,  20th  July  3  D.  1288. 
im  ;  affirmed  13th  August  1846.  5  Bell's  App. 

The  principal  deeds,  which  are  retained  in  the  register  after  being 
^^corded^  are  preserved  with  great  care,  and  are  not  permitted  to  be 
T^moved  from  the  General  Register  House,  unless  in  circumstances  of 
A^ole  necessity ;  and,  if  the  place  of  production  be  within  a  reason- 
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Pakt  I.      able  distance,  the  Court  vrill  direct  the  deed  to  be  prodnced  under 

Chapter  HI.  *'^®  custody  of  an  officer  of  Court  only.     But  the  indispensable  nature? 

pBODucnos  OF  of  the  exigency  must  be  prored  ;  and  the  Court  will  not  allow  a  prin- 

DEED8  FBOM      (jipal  documeut  to  be  removed,  if  certified  extracts,  which  are  proba- 

THE  KKOISTKRfl 

tive  by  the  Law  of  Scotland,  will  suffice.    Sir  Robert  Spotiswoode  in 

p.  272.  his  Practicks  has  noted,  that  on  3 1  st  January  1627a  party  was  allowed 

to  retire  a  bond  out  of  the  register,  in  order  to  pursue  the  debtor 

thereupon  in  Dantzic,  because  the  extract  would  not  make  faith  there, 

1  S.  96.  In  Cunningham^  3d  July  1821,  a  bond  was  given  up  to  be  sent  to 

Jamaica,  where  the  Courts  will  not  admit  an  extract  as  evidence, 
upon  caution  being  found  for  its  restoration  with  a  year;  and,  in 

3  S.  42a  Bloxam  v.  Eati  ofRosdyn,  13th  January  1826,  the  specification  of  a 

patent  was  allowed  to  be  removed  for  production  in  England,  upon 
an  obligation  to  return  it  within  three  months  under  a  penalty  of 

8  a  602.  J^SOO.     But,  in  BirtwhisUe  v.  Lord  Clerk  Register,  2d  March  1825, 

the  other  Division  of  the  Court  (the  First  Division)  refused  to 
allow  certain  deeds  to  be  removed  to  York,  extracts  being  probative 
by  the  Law  of  Scotland  ;  and  the  same  decision  was  given  in  Morton 

10  s,  I6».  v.  Lo^^  Clerk  Register,  17th  December  1831.  In  that  case,  however, 
the  production  of  the  principal  deed  in  England  was  not  proved  to 
be  indispensable.  In  the  following  cases  the  Court  authorized  the 
production  of  the  principal  deed,  upon  evidence  of  its  necessity,  in  the 

6  9.  S63.  hands  of  an  officer  of  Court ;  Qaywood,  I7th  January  1828,  where  the 

production  was  required  in  the  Court  of  Session  in   Edinburgh ; 

6S.  657.  Ann^ndale,  29th  February  1828,  where  warrant  was  granted  to  a 

Depute-Clerk  of  Session  to  take  and  exhibit  a  principal  bond  at  New- 

2  D.  1235.        castle ;  Mansfield  v.  Stuart,  30th  June  1 840,  where  the  clerk  of  process 

was  authorized  to  cany  principal  deeds,  and  exhibit  them  in  a  proof  at 

4  D.  1617.        Arbroath.     In  the  case  of  Duncan  v.  Lord  Clerk  Roister,  14tb  July 

1842,  the  rule  was  again  clearly  recognised,  that,  although  every  pre- 
caution was  to  be  taken  to  preserve  recorded  deeds,  and  the  principal 
must  be  retained  wherever  an  extract  will  serve  the  purpose,  yet  if 
nothing  but  production  of  the  principal  will  do,  the  records,  which  ate 
intended  for  the  advantage  of  those  interested  in  deeds,  must  not  be 
made  the  means  of  depriving  them  of  their  benefit;  and,  accordingly,  a 
recorded  settlementbeingrequired  for  production  in  the  East  Indies,  the 
Judges  considereditoutof  thequestiontosend  an  officer  of  Court  ihither, 
and  ordained  the  deed  to  be  given  up  upon  security  to  return  it  within 
six  months,  and  also  upon  an  extract  of  the  principal  deed,  duly  authen- 
ticated, being  lodged  in  its  stead.  On  the  same  principle,  when  a  process 
has  been  extracted,  the  Court  will  not  allow  the  proceedings  to  be  re- 

7  S.  52.  moved  from  the  record,  because  certified  extracts  can  be  g^t;  Monro, 

25th  Nov.  1828.    The  report  of  this  case  cites  tlie  Acts  of  ParWanicnt 
enabling  parties  to  obtain  certified  copies  of  a  process,  or  of  any  part  of 
2  T).  165.         it   Another  decision  to  the  same  efiect  is  MeMeham,  30tk  Nov.  1839. 


TUE  QBNBRAL  STBUCTUBE  OF  DEEDS.  167 

It  only  remains  to  notice  here  a  case  of  great  interest  and  importance^      Part  I. 
inToIving  the  question,  whether  the  register  of  deeds,  besides  being  a  chapter  II[. 
r^ter  for  execution,  partakes  also  of  the  character  of  a  register  for  the  Black 
publication.     A  society  of  bankers,  merchants,  and  other  traders,  was  L^^- 
formed  in  1837,  for  the  purpose  of  communicating  to  its  members  the 
information  furnished  by  the  public  records  as  to  the  names  of  parties 
appearing  upon  protested  bills  and  in  other  steps  of  diligence.    This 
information  was  obtained  by  lists  copied  from  the  general  and  pro- 
vincial records ;  so  that,  whenever  a  deed  or  the  protest  of  a  bill  or 
promissory  note,  was  recorded,  the  names  of  all  the  parties  liable  under 
it  were  immediately  circulated  in  every  part  of  Scotland,  the  object 
being  to  provide  information  for  the  use  of  the  members  as  to  the 
mercantile  credit  of  the  trading  community,  and  to  make  the  members 
acquainted  with  the  names  of  persons  in  trade  of  doubtful  credit. 
The  circulation  of  the  list  containing  this  information  was  challenged 
bj  a  party,  whose  name  appeared  in  it  as  the  grantor  of  promissory 
notes  protested  for  non-payment,  but  which  he  averred  that  he 
bad  granted  for  the  accommodation  of  another,  and  was  able  to 
retire,  bad  he  not  had  good  reasons  for  not  doing  so.    The  opinions 
of  the  whole  Court  were  taken,  and  it  was  decided  by  a  majority  to 
interdict  the  circulation  of  the  list ;  Newton  v.  Fleming,  10th  March  ^  l>-677. 
1S46,    This  decision,  was,  however,  reversed  on  appeal,  1 7th  February  g  g^ip^  ^pp^ 
1848,  the  House  of  Lords  holding,  that,  as  all  the  records  are  by  sta- 175. 
tnte  made  patent  to  the  public,  it  is  not  libellous  for  a  body  of  mer- 
chants to  publish  to  each  other  the  names  appearing  upon  the  register 
of  protests ;  and  that  decrees  of  registration  are  equally  open  to  the 
poblie,  and  may  be  equally  published,  with  decrees  pronounced  m 
foro  c(mtenHoso. 

The  clause  of  registration  expresses,  first,  the  grantor's  consent  to  Component 
registration ;  eecondly,  the  books  in  which  the  deed  is  to  be  registered,  clause^of 
▼hich  are  generally  in  the  comprehensive  form  of  "the  books  q/^RBoiflriuTioM. 
Council  and  Session,  or  others  competent;"  thirdly,  the  purpose  of 
registration,  which,  if  it  is  only  designed  to  preserve  the  deed,  will  be 
*' /or  preservation."  If  the  deed  is  such  that  its  obligations  may  be 
enforced  by  execution,  then  the  purpose  will  be  "for  preservation, 
"*  and  that  aU  necessary  execution  may  fMow  upon  a  decree  to  be 
**  interpcned  hereto  in  common  formJ'  Where  it  is  proper  to  have 
the  power  of  execution  upon  six  days'  charge,  the  words  "  upon  six 
**  days'  charge,"  will  be  inserted  after  the  word  " execution"  Where  a 
chief  object  of  the  registration  is  publication,  as  in  deeds  relating  to 
beritable  securities,  and  which  will  be  entered  in  the  register  of 
iasinea^  tliat  purpose  also  will  be  expressed  by  adding  the  words, 
"*  ojnI  also  in  tite  general  or  particular  register  of  sasines,  reversions, 
'  ^^/cT  puUication;"  and  it  may  be  noticed  here,  that  deeds  re- 
corded for  publication,  like  those  registered  as  probative  writs,  are  not 
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Past  I.       retained  in  the  record  for  preseryation,  but  are  copied,  and  the  on- 

CbaptuIII.  P^^  returned  to  the  parties.    B;  1617,  cap.  16,  extracts  firom  the 

registers  of  sasines  are  probatiTO  in  all  cases,  excepting  those  of  im- 

probation.    The  fourth  and  last  part  of  the  registration  clause  is  the 

nomination  of  procurators  : — "  And  to  Ihat  effect  I  conetUute 

^y  procuratora,  &a" 
The  office  of  procurator  here  is  not,  as  is  sometimes  erroneously  sup- 
posed and  stated,  to  register  the  deed.  That  is  done  at  the  suit  of 
the  holder  or  creditor,  and  the  procurator  for  the  grantor  or  debtor 
Skf  pesos  ficidone  juris  to  consent  that  decree  be  pronounced  and  issued 
against  his  constituent. 

Testimo  S.  The  Testing  Clauae. — ^The  last  part  of  the  deed  is  the  Testing 

Clause ;  the  essentials  of  which  we  have  already  minutely  examined. 

*^^  ^  ^^*<^  <^        We  have  found  that  it  must  contain  the  name  and  designation  of  the 

^'^uS^l^   /writer — ^the  number  of  pages,  where  there  is  more  than  one  sheet — 


r   tn 


u/er  o,  /-^.^/^A^     '  the  names  and  designations  of  the  witnesses — ^the  grantor's  adoption 

of  marginal  notes  and  of  words  superinduced  upon  erasures.  The  date 
and  place  of  subscription  are  not  indispensable,  but  it  is  always  ad- 
visable to  insert  them.  It  is  usually  stated,  that  the  deed  is  written 
upon  stamped  paper.  This  is  not  necessary,  but  is  advisable,  in  order 
that  the  fact  may  appear  by  the  terms  of  the  extract  after  the  deed 
is  recorded. 
Notice  iH  TEST-     After  the  fuU  investigation  already  made  of  all  the  particulars 

IHO  CLAUSE  OF  O  »  JT 

coRBEcrioNB,     mentionod  in  this  clause,  we  shall  only  advert  here  to  tliat  portion 
ADDITIONS,  &c.  ^f  j|.  ^hich  refers  to  corrections  and  additions.    There  can  be  no 

doubt,  that  such  a  notice  of  erasures,  deletions,  interlineations^  and 
marginal  notes,  in  the  testing  clause,  as  shows  that  they  were  made 
before  subscription,  amounts  to  adoption  of  them  by  the  maker  of  the 
deed.  This  is  either  directly  stated  or  implied  in  the  observations  in 
the  Court  of  Appeal  upon  the  important  cases  recently  decided  there. 
1  Bob.  App.  In  the  case  of  Kedder  v.  Reid^  Lobb  Bbovgham  says : — "  It  is  not 
^^'  ''  necessary  that  any  exact  form  of  words  should  be  used  in  making 

''  reference  to  erasures,  and  it  may  be  admitted,  that,  if  there  is  in  the 
''  testing  clause  a  statement  which  amounts  to  the  same  things  as 
'^  asserting  the  existence  of  the  erasures,  it  is  sufficient;"  and  then  be 
goes  on  to  show  that  this  assertion  must  be  specific ;  and,  while  his 
Lordship  animadverts  upon  admitting  a  notice  of  erasures  in  the  test- 
ing clause,  without  more  as  proof  that  the  erasures  existed  before  tlie 
execution,  and  were  known  to  the  maker  of  the  instrument,  as  objec- 
tionable and  exposing  the  right  of  parties  to  hazard,  he  expressly 
states  that  this  course  has  been  "  established  in  practice,  and  recog^- 
"  nised  by  the  decisions."    But^  while  the  rule  is  thus  fixed,  it  is  very 
necessary  tp  attend  to  the  caution  contained  in  the  same  speech , 
which  prescribes  it  to  be  the  duty  of  the  Courts  carefully  to  prevent  the 
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pnctice  ''from  being  extended,  and  to  keep  the  rules  respecting  it,      Pajr  l 
*' already  all  too  loose,  from  being  in  any  particular  relaxed."    We  chap^III 
are  to  observe  then,  as  stated  by  Lobd  BaouaHAM,  that  the  notice  of 
ensures  ''must  be  an  assertion  of  aU  the  erasures — that  is,  all  the  ma  clause  op' 
"  material  ones,  having  been  made  and  written  before  execution  f  ^""^^**' 
and  he  afterwards  says,  that  it  would  not  be  enough  to  say,  that  '*  in 
"all  the  instances  in  which  K's  name  is  mentioned  in  the  deed  and 
'*  struck  out,  and  A.^s  name  written  over  it,  this  alteration  was  made 
"  before  execution ;''  "  because  there  must  be  a  specification  of  the 
"very  erasures  in  number  and  position,   or  such  a  reference  as 
'^  amounts  to  a  specification.''    And  at  page  208  of  the  report,  we 
have  this  important  practical  rule : — "  Where  it  is  necessary  after  exe- 
"  cution  to  take  notice  in  the  testing  clause  of  an  erasure  or  altera- 
"  tion,  such  testing  clause  should  not  be  filled  up,  unless  accompanied 
''  with  some  act  by  the  maker  of  the  instrument,  evidencing  that  he 
"^  was  cognisant  of  the  notice  in  the  testing  clause ;"  aud  he  adds : — 
'^  The  whole  force  and  effect  of  an  erasure  being  mentioned  in  the 
''  testing  clause  is  derived  from  the  supposition,  that  the  clause  speaks 
*'  troth,  when  it  asserts  the  making  of  these  erasures  before  the  exe- 
''  cation,  and  any  suspicious  circumstances  on  the  face  of  the  clause 
"  wotdd  destroy  the  credit  thus  given  to  it;"  and  it  is  noticed  as  a      ^ 
ebtumstance  of  suspicion  in  the  case,  that  the  last  words  of  the  clause, 
*'  writer  hereof,"  were  written  over  part  of  the  testator's  signature, 
indicating  that  in  this  instance  the  clause  was  written  after  execution. 
Although,  therefore,  a  deed  ex  fade  regular  and  correct  will  be 
treated  as  enjoying  the  legal  presumption,  that  the  testing  clause 
which  forms  purt  of  the  body  of  the  deed  was  completed  before  exe- 
ention — a  presumption  not  removed  by  the  fact  that  insertion  after 
execution  is  the  prevalent  practice — we  have  here  an  instructive  cau- 
tion, that  the  completion  should  be  made  with  the  greatest  care  and 
accuracy,  in  order  to  avoid  the  least  ground  of  suspicion ;  and  it  ought 
to  be  an  invariable  rule  in  practice  to  insert  the  requisite  notice  of 
erasures  and  superinductions,  deletions,  interlineations,  and  marginal 
additions,  before  subscription. 

It  only  remains  here  to  notice,  that,  although  the  proper  function  Teoting 
of  the  testing  clause  is,  as  its  name  indicates,  to  set  forth  the  parti-  ^^^^«"  "o^ 
culaiB  of  the  subscription  and  attestation,  it  does  not  follow  that  its  herb  details 
effects  are  limited  to  that  purpose,  and  that  nothing  will  be  valid,  if  o'*»cutioii. 
inserted  in  the  testing  clause,  unless  it  relates  to  the  execution.     An 
attempt  thus  to  limit  the  effect  of  the  testing  clause  was  made  in 
Johnskme  ▼.  Coldetream,  30th  June  1843.    This  was  the  case  of  a  5  D.  1297. 
settlement  by  a  husband,  framed  entirely  in  his  name  alone,  but  sub- 
Knbed  alao  by  his  wife,  the  object  of  whose  signature  was  stated  in 
tbe  testing  clause  merely,  which  bore,  that  "  these  presents,  written 
*  bj  Alexander  Stewart  Gilchrist,  &a,  are  subscribed  by  me,  and  by 
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Part  I.      '<  the  said  Margaret  Coldstream,  my  spouse,  in  token  of  her  consent 
Ghapteb  III.   "  ^^  ^^^  approval  of  this  deed  and  all  the  clauses  therein  contained, 
"  at  Dundee,  the  10th  day  of  October,  &c."    The  next  of  kin  of  the 
wife  objected,  that  this  was  not  an  effectual  deed  as  regarded  her  con- 
sent, because  the  testing  clause  did  not  form  part  of  the  deed  of  a 
subscriber,  which,  it  was  contended,  was  evident  from  the  decisions 
holding  it  competent  to  fill  it  up  ex  post  facto  and  even  after  the 
granter's  death,  and  also  from  its  not  being  necessary  to  name  and 
design  the  writer  of  the  testing  clause,  though  a  different  person  from 
the  writer  of  the  deed  ;  it  was,  therefore,  aigued,  that  there  was  here 
no  ground  for  holding  that  the  words  of  consent  were  inserted  before 
the  wife's  subscription,  or  even  before  her  death.    This  view  was  sup- 
ported by  Lord  Ivory,  Ordinary,  but  the  Second  Division  of  the  Court 
unanimously  altered  his  judgment.     The  Lord  Justice-Clerk  Hops's 
opinion  contains  much  instructive  matter  on  this  point,  bearing  that 
the  testing  clause  is  as  much  a  part  of  the  body  of  the  writ  as  any 
other  clause,  and  that  everything  which  precedes  the  subscription  is 
a  part  of  the  deed,  and  as  much  authenticated  by  the  subscription  as 
any  other  part,  if  the  subscription  itself  is  tested  in  the  form  pre- 
scribed by  law — that  the  principle  of  the  law  of  Scotland  is,  that  the 
"^     deed  is  completed  when  subscribed,  and  the  testing  clause  filled  up 
before  subscription — ^and  that  it  is  under  the  strength  of  this  pre- 
sumption, that  filling  up  afterwards  has  been  sanctioned.     Under  this 
decision  the  wife's  next  of  kin,  her  legal  representatives  in  mobUibus, 
were  cut  off  from  the  succession  to  her  share  of  the  goods  in  commu- 
nion by  a  consent  embodied  in  the  testing  clause  ;  and  we  have  here, 
therefore,  a  strong  motive  for  care  and  punctuality  and  circumspection, 
since  results  so  important  may  flow  from  what  is  so  largely  confided 
to  the  Conveyancer's  charge.     Another  example  of  matter  ia  the 
highest  degree  essential,  (viz.,  the  age  of  a  consenter  to  a  disentail, 
required  by  statute,)  being  held  to  be  competently  inserted  ia  the 
12  D.  918.       testing  clause,  is  presented  in  Kelso,  8th  March  1850. 


DELIVERY  OF  DEEDS.  1  7 1 


Part  I. 


Chapter  IV. 


CHAPTER  IV. 


DELIYEBT   OF   DEEDS. 


The  execution  of  a  deed,  however  regular  and  unexceptionable,  does 
iJot  necessarily  give  it  immediate  effect.     In  unilateral  deeds,  which 
are  evidently  executed  for  the  benefit  not  of  the  grantor  but  of  an- 
other, the  act  is  not  fully  completed  until  the  grantee  is  put  in  posses- 
sion of  the  deed,  as  that  forms  his  title  to  the  right  which  it  confers. 
JWiveiy,  therefore,  is  necessary  to  the  complete  effect  of  such  deeds.  ,* 
The  importance  of  this  step  is  strikingly  illustrated  by  the  doctrine  of 
the  Law  of  England  as  delivered  by  Blackstone,  that,  where  a  deed  is 
sealed  by  another  than  the  grantor,  the  grantor  by  delivery  of  it  adopts 
the  sealing,  and  by  parity  of  reasoning  he  will  by  the  same  act  adopt  ^ 
the  subscription  as  his  own,  though  written  by  another.     This  is  a 
doctrine  which,  however  questionable  upon  general  grounds,  is  at- 
tended with  less  difficulty  in  regard  to  English  deeds,  inasmuch  as,  by 
tbe  express  terms  of  the  attest,  the  witnesses  to  an  English  deed  are 
finesses  not  only  to  the  signature  and  sealing,  but  also  to  the  deli- 
^^Tjy  while  in  Scotland,  as  we  have  seen,  all  that  the  witnesses  attest 
^  the  verity  of  the  subscription. 

The  general  rule  of  our  law  then  is,  that  a  deed  is  not  obligatory,  Deeds  not  on 
iiihough  completely  executed,  until  it  shall  also  be  delivered.    Wliile 
II  remains  with  the  grantor,  or  with  his  agent,  or  with  any  other  party 
^ing  on  his  behalf,  it  is  not  obligatory,  the  presumption  of  law  being 
<W  his  resolution  had  not  been  finally  taken.     A  deed,  therefore, 
UHind  after  the  granter's  death  in  the  hands  of  his  agent,  was  held 
W  to  be  delivered  ;  Irvine  v.  Irvine,  November  1738.     With  regard  M.  ii576. 
t*'  the  general  doctrine  there  is  no  doubt  or  ambiguity ;  but  great  What  consti 
'^'Sculties  have  been  felt  in  determining  under  doubtful  circumstances, 
whether  the  act  of  delivery  has  taken  place ;  and  the  decisions  in 
•sch  eases  have  not  been  entirely  uniform.    In  the  case  of  Stamfield's  f  ^r.  Supp, 
*>ti\U)r9  V.  Scots,  26th  December  1696,  the  grantor  of  an  assignation 
"iormed  the  grantee  verbally,  that  the  deed  was  subscribed,  directed 
*"  him,  and  lying  on  his  table,  and  that  on  Monday  it  should  be  de- , 
'•^itd     The  grantor  was  murdered  that  night,  but  the  assignation ' 
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Past  I.      was  found  lying  on  his  table^  subscribed,  and  directed  to  the  grantee* 
Chaptbr  IV.  ^^^®  ^*®  maintained  to  be  equivalent  to  delivery,  on  the  ground  that 
it  is  not  so  much  the  traditio  de  manu  in  manum  that  makes  the 
delivery,  as  a  rational  act  of  the  will,  declaring  the  purpose  and  reso- 
lution.   The  Lords,  however,  thought  this  ''  a  too  nice  and  metaphy- 
'^  sical  tradition,''  and  found  the  deed  an  undelivered  evident.    In 
M.  V. "  Move-   the  case  of  Crawfords  v.  Kerr,  18th  November  1807,  a  party  wrote 
able^"  App«.    to  his  creditor  enclosing  bank-notes  and  a  bill  in  payment  of  his 
debt    The  letter  was  wafered  and  intrusted  to  a  servant,  to  be  given 
next  morning  to  the  post-runner.    The  party  died  in  the  morning 
before  the  postman  came,  and  the  letter  was  opened,  and  the  money 
retained.    In  a  competition  between  the  party  to  whom  the  letter 
was  addressed,  and  the  general  creditors  of  the  deceased,  the  letter 
with  its  contents  was  held  to  have  been  effectually  delivered.    On 
comparing  these  cases,  there  are  not  grounds  for  any  distinction  be- 
tween them,  with  the  exception  that  in  the  case  of  Stamfidd  the 
grantor  had  verbally  expressed  an  intention  to  send  the  enclosed 
deed,  which  might  have  been  held  suspensive  of  the  act  of  delivery. 
The  case  of  Crawfords  appears  to  involve  in  its  decision  the  true 
principle,  viz.,  that  the  delivery  is  complete  when  the  grantor  has 
himself  done  whatever  he  can  to  complete  it    No  formal  or  written 
act  of  delivery  is  requisite  ;  and  when  a  deed  is  found  in  the  hands 
of  the  grantee,  it  is  presumed  to  have  been  delivered,  unless  the 
^  contrary  shall  be  proved  by  his  writ  or  oath.    Onerous  deeds,  appeal- 
ing in  the  hands  of  the  grantee,  are  presumed  to  have  been  delivered 
at  their  dates  ;  and  this  is  an  important  point  in  questions  with  au 
M.  11166.      I  heir;  Gordon  v.  MaiUandy  1st  December  1757. 
Delivsbyof        Difficulties  occur  also,  where  the  deed  is  left  in  the  hands  of  a 
DEBD8,  cant*,     third  party.    If  it  is  so  deposited  with  express  instructions,  effect  of 
course  will  be  given  to  the  depositation  in  conformity  with   the 
design  so  declared.    We  have  seen,  however,  in  the  case  of  Logan  v. 
2  s.  253.         Logan,  27th  February  1823,  where  an  instruction  to  destroy  deeds 

was  unavailing  because  improbative,  that  such  instructions  must  be 
given  in  legal  form.    In  the  absence  of  any  specification  of  the  pur- 
pose for  which  deeds  are  committed  to  the  custody  of  a  third  party, 
the  question,  whether  they  have  been  delivered  or  not,  will  be  deter- 
mined, in  the  first  place,  by  facts  and  circumstances  indicative  of  the 
grantor's  intention  in  making  the  deposit    This  rule  was  laid  do^wn 
4  D.  1182.       in  the  case  of  MaHdem  v.  M'Oruthar,  29th  March  1842 ;  and  it  had 
6  S.  343.         previously  been  acted  upon  in  the  case  of  Rammy  v.  Matde^  1 5tYi 
January  1828,  where  a  bond  of  annuity,  deposited  in  the  hands  of  a 
party  who  was  agent  both  for  grantor  and  grantee,  was  held  to  \>e 
delivered,  having  been  acted  upon  and  payments  received  by  the 
4Wil.  andSh.  grantee  through  the  medium  of  the  holder.    This  decision,     was 
App.  58.  MHrmed  upon  appeal.    The  same  rule  again  received  effect  in    the 
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remarkable  case  of  Mair  and  Sons  v.  ThorrCa  Trustees^  20th  Febniarj      Part  I. 
1850.     In  that  case,  a  bond  for  <f  900  had  been  left  in  the  hands  of  Chaptkr  IV. 
a  party,  agent  for  both  creditor  and  debtor.     Of  the  sum  in  the  bond  12  D.  748. 
a  part  only  had  been  advanced,  when  the  custodier  died.     The  bond 
was  thereupon  delivered  by  his  executor  to  the  lenders ;   but  the 
Court  held  that  it  had  been  improperly  given  up,  having  been  a  deli- . 
vered  deed  oiAj  quoad  the  amount  advanced,  but  undelivered  with' 
respect  to  the  part  unpaid.     In  the  absence  of  all  evidence  with  re- 
spect to  the  purpose  of  depositation,  it  is  the  opinion  of  Lord  Stair,  ;▼•  42,  s. 
that  writs  in  the  hands  of  third  parties  are  presumed  to  be  delivered.  I 
Here,  however,  Mr.  Erskine  distinguishes  between  onerous  and  gra- 
tuitous deeds,  holding  that  a  gratuitous  writing  in  the  custody  of  a 
stranger  will  be  presumed  to  have  been  deposited  with  him  under  a 
tacit  condition  of  being  returned  to  the  grantor,  if  called  for  during 
liis  life,  and  if  not,  that  it  shall  be  delivered  to  the  grantee  upon  his 
death ;  Ker  v.  jfiTer,  25th  January  1677  ;  where  a  gratuitous  disposi-  M.  3249. 
tion,  delivered  to  a  stranger  without  expressing  the  purpose  of  delivery, 
was  held  revocable.     The  decision  in  Hohueli  v.  Cuming ^  31st  May  M.  11 583. 
1796,  was  to  the  like  effect.     But  Erskine  confirms  the  general  pre- 
mnption  in  favour  of  the  grantee,  where  deeds  are  in  the  hands  of  a 
third  party,  who  is  agent  for  both  grantor  and  grantee ;  and  this 
doctrine  was  expressly  recognised  and  acted  upon  in  the  case  of 
Samgatf  just  cited,  and  may,  therefore,  be  held  as  authoritative,  with  6  S.  343. 
the  qualification,  (noticed  in  the  case  of  Maildeniy)  that  this  presump-  ^  l>- 1182. 
tion  does  not  exclude  a  regard  to  the  party's  real  intention  as  indi-/ 
eated  by  facts  and  circumstances.     It  is  decided,  that  the  judicial! 
ratification  of  a  deed  by  a  wife  does  not  import  delivery ;  Baikgaie  v.  M.  17004. 
Cochrane,  January  1685  ;  and,  therefore,  her  deed,  although  ratified, 
U  not  obligatory  until  actually  delivered. 

But  we  must  always  have  regard  to  the  essence  of  the  transaction  i>elivert  of 
as  imposing  upon  parties  their  true  position,  although  that  may  be 
dxSerent  from  the  position  assigned  to  them  by  the  external  form 
which  it  assumes.  Thus,  a  bond  taken  by  A  in  favour  of  trustees 
for  his  child  and  grandchildren,  although  granted  by  another  party, 
'9  the  deed  of  A,  and  his  intention  that  it  should  be  irrevocable  being 
proved,  the  deed  is  effectually  delivered  by  depositation  with  one  of 
the  Cruaiees;  CoUie  v.  Pirie's  Trustees,  22d  January  1851.  Another  ex-  13  D.  506. 
ample  of  regard  being  had  to  the  essence  of  the  matter,  independently 
'>*  the  formal  position  of  parties,  is  presented  in  a  striking  form  in 
Balwaird  v.  Latimer,  5th  December  1816.  James  Balvaird,  with  his  F.  c. 
•rVQ  monej',  purchased  a  property,  and  took  the  disposition  in  favour 
of  George  Balvaird,  his  nephew.  The  deed  originally  bore  payment 
^(  the  price  by  the  nephew,  but  the  uncle,  before  his  death,  substi- 
tvted  hta  own  name  in  the  narrative  as  having  paid  the  price.  Until 
Lit  death,   the  uncle  treated  the  property  as  his  own,  levying  the 
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rents,  &c.  By  a  general  disposition  James  Balvaird  left  his  whole 
property,  heritable  and  moveable,  to  his  widow,  and  the  Court  found 
lier  entitled  to  the  house  in  question,  holding,  that,  as  the  disposition 
was  never  delivered  to  the  nephew,  the  property  remained  with  the 
uncle  and  subject  to  his  disposal  Registration  or  infefbment  would 
have  been  equivalent  to  delivery,  but  so  long  as  the  deed  remained 
latent  with  the  uncle,  it  and  the  property  were  at  his  disposal. 

There  are  various  exceptions  to  the  rule  requiring  the  delivery  of 
deeds  in  order  to  make  them  effectual     Thus,  delivery  is  unnecessary 
where,  by  the  terms  of  the  deed,  the  grantor  has  dispensed  with 
delivery.     This  is  a  clause  introduced  into  deeds  executed  intuitu 
mortiSf  and  the  purpose  of  it  is  to  show,  that  the  deed  is  not  intended 
to  take  effect  until  after  the  grantor's  death,  as  in  such  deeds,  which 
by  their  nature  are  necessarily  revocable,  the  power  of  revocation 
ceases  at  death,  they  acquire  upon  that  event  the  force  of  delivered 
deeds,  and  the  Courts  will  then  ordain  them  to  be  delivered  to  the 
grantee,  as  in  the  case  of  Eleis^y.  Inglistoun,  2Sd  July  1669 ;  or  to 
be  put  upon  record,  which  was  done  in  the  case  of  Logan  v.  Logan, 
27th  February  1823,  already  referred  to.     Bonds  of  provision  in  the 
custody  of  a  father,  whether  granted  by  himself,  or  taken  by  him  from 
another  party,  in  favour  of  his  children,  do  not  require  delivery,  the 
father  being  the  proper  custodier;  Adair  v.  Adair,  20th  January 
1725  ;  Hamilton  v.  Hamilton,  9th  January  1741.     In  the  latter  case 
the  bonds  were  taken  by  the  father  from  his  son  in  favour  of  his  other 
children.    So  also,  in  Riddel  v.  Inglia,  3d  January  1750,  a  bond  by  a 
father  in  favour  of  his  children,  delivered  to  his  wife  who  also  had  an 
interest  under  the  deed,  was  held  to  have  been  delivered,  so  as  to 
validate  a  claim  at  a  child's  instance.     The  authority  of  this  decision, 
however,  is  questioned  by  Eilkerran.     The  purpose  of  the  father  to 
benefit  the  child  must  not  be  matter  of  doubt.    In  Keddie  v.  Christie^ 
24th  November  1848,  a  father  had  deposited  money  in  his  son's  name, 
and  the  deposit  receipt  was  found  undelivered  in  the  father's  reposi- 
tories.    The  Court  disposed  of  the  case  on  the  principle  of  doing 
substantial  justice  inter  rusticos,  and  held  that  the  document  gave 
the  son  no  preference  for  the  amount  deposited.    A  post-nuptial  set- 
tlement by  a  husband  upon  his  wife  does  not  require  delivery,  IIlq 
husband  being  the  legal  custodier  for  the  wife  during  the  marriage  ; 
Lindores  v.  Stewart,  18th  February  1716;  Porterfield  v.  iStewart, 
15th  May  1821.     These  cases  may  be  taken  as  establishing  the  rule 
in  opposition  to  the  earlier  decision  in  Hindrick  v.  Dickson,  5tb.  X)e- 
cember  1627,  where  a  contrary  judgment  was  pronounced.    Nor   is 
delivery  requisite  where  the  grantor  haB  himself  an  interest  ixti^er 
the  deed,  which  is,  therefore,  presumed  to  be  held  by  himseir  on 
behalf  of  the  whole  grantees ;  Hadden  and  Latvder  v.  Shorstuood.^ 
19th  June  1668.    This  was  an  assignation  of  a  bond  reserving   the 
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granter's  liferent.     In  Stark  v.  Kincaid^  llth  December  1679,  a  dis-       Past  I. 

position  of  lands  was  sustained  though  found  in  the  disponer  s  repo-  chaptbr  iv. 

sitories,  in  respect  it  contained  a  reservation  of  his  liferent.     In  both  m.  17002. 

these  cases  the  deeds  also  contained  a  power  of  revocation. 
Deeds  which  the  granter  was  under  an  antecedent  obligation  to  Deeds  effec- 

execute  are  effectual  without  delivery,  as  in  the  case  of  Gormack'^^^^^^'' 

V.Anderson,   8th  July  1829,  where  the  undelivered  deed  was  ays. 868. 

bond  for  borrowed  money.     Bipartite  contracts  are  effectual  without 

deliveiy.     This  was  decided  in  the  case  of  minutes  of  sale  of  lands  ; 

Qrawfurd  v.  VaUance's  Heirs,  29th  June  1625.     The  same  rule  was  M.  12304. 

fomerly  extended  to  a  decree  arbitral ;  Simpson  v.  Strachan,  10th  m.  17007. 

December  1 736.   But  an  opposite  decision  was  pronounced  in  Robert- 

9onr,  Ramsay,  20th  June  1783,  in  which  an  award,  executed  but  not  M.  653. 

deliTered,  was  held  to  be  ineffectual ;  and  in  a  note  to  Erskine's  Insti-  p.  638. 

tutes,  it  is  attempted  to  reconcile  these  judgments,  so  as  to  maintain 

the  fonner  doctrine  that  a  decree  arbitral  does  not  require  delivery. 

Bat  the  contrary  may  now  be  regarded  as  settled  by  the  judgment  in 

Macnair  v.  Gray,  31st  May  1827,  where  it  was  held  that  two  interim  6  S.  735. 

(decrees  arbitral,  which  had  been  executed,  and  copies  communicated 

to  the  parties,  were  notwithstanding  inoperative,  the  arbiters  having 
declined  to  deliver  the  principal  decrees  before  the  submission  ter- 
minated. In  pronouncing  this  judgment,  the  Court  proceeded  upon 
the  authority  of  the  case  of  Robertson,  and  of  Lord  Bbaxfield's  2  Hailes,  912. 
opinion  in  that  case,  that  "  an  arbiter  does  nothing  effectual,  until 
**  he  either  delivers  or  registers  his  decree." 

If  the  granter  of  a  deed  retained  in  his  own  possession  shall  act  Equiyalents 
open  it  as  if  it  were  delivered,  that  will  be  held  equivalent  to  delivery ;  '^  delivery. 
Dick  V.  Oliphant,  24th  January  1677.     Here  the  granter  had  raised  M.  6548. 
Homing  in  the  assignee's  name  upon  an  assignation  executed  by  him- 
^If.    The  placing  of  a  deed  upon  a  public  record  is  also  equivalent 
to  delivery ;  Downie  v.  Mackillop,  5th  December  1843 ;  and  the  same  e  D.  I80. 
effect  will  follow  the  registration  of  a  sasine  upon  an  undelivered 
bond;  Bruce  v.  Bruce,  2d  June  1675.     The  agent  in  the  cause  may  m.  iiiSo. 
be  examined  as  a  witness  cum  nota,  to  prove  the  delivery  of  a  deed 
to  which  he  was  an  instrumentary  witness ;  Earl  of  March  v.  Sawyer,  m.  16757. 
Slst  November  1749 ;  and  this  is  a  case  in  which  the  agent  in  the  ] 
cause  will  still  be  a  competent  witness,  as  contemplated  by  15  &  16  I 
Victoria,  cap.  27. 


OF  DEED  BY 
QRAMTEE. 


In  order  to  the  complete  effect  of  a  deed,  it  is  of  course  necessary  Acceptance 
that  the  grantee  accept  of  it.  It  will  not  subject  a  party  to  the  lia- 
bilities inferred  by  the  acceptance  of  a  deed,  if  he  have  merely 
'^▼ed  it,  as  that  may  be  in  order  to  deliberate  whether  he  will 
iceept  But  his  acceptance  will  be  sufficiently  proved,  not  only  by 
^^ii  dedaration   to  that  effect,  written  or  verbal,  but  by  his  taking 
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Mortis  eausd 

DEEDS  NOT 
lERBTOCABLE 
THOnOH  DEU 
TERBD. 


Part  I.      the  deed  and  acting  upon  it,  taking  the  benefit  of  its  provisions  in 
Crafteb  IV.  ^^^  favour,  placing  it  upon  record,  or  otherwise  treating  it  as  an 
accepted  deed. 

It  remains  only  to  notice,  that,  where  a  deed  is  by  its  own  tenor 
revocable,  although  not  expressly  declared  revocable,  as  a  conveyance 
granted  mortis  causa  and  containing  a  reservation  of  liferent  and 
dispensation  with  delivery,  it  is  not  rendered  irrevocable  by  delivery ; 
and,  accordingly,  where  a  deed  of  the  nature  referred  to  had  been 
executed  and  delivered  to  the  disponee,  the  granter  was,  notwith- 
standing, held  entitled  to  revoke  it ;  Miller  v.  Dickson,  lltb  July 
1826.    But  the  mere  statement,  that  a  deed  is  made  in  contemplation 
of  death,  does  not  imply  a  power  of  revocation,  if  its  tenor  and  pro- 
visions combine  with  the  fact  of  delivery  to  show  that  it  was  designed 
to  be  acted  upon  immediately.    In  MiUer  v.  Miller,  13th  November 
1798,  a  father  had  conyeyed  his  lands  and  whole  other  property  to 
his  son  by  a  delivered  deed  containing  no  power  of  reyocation,  and 
it  was  held  to  be  irrevocable.' 


4  S.  822. 


Hume,  234. 
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Pabt  T. 


Chapteb  V. 


CHAPTER  V. 

THE  DOCTBIKBS  OP  HOMOLOGATION  AND  REI  INTERVENTUS. 

1.  HoTnologation. — Although  writings,  which  are  defective  in  the Homolooatow. 
statutoiy  solemnities  or  upon  other  grounds,  do  not  cany  on  their  face 
<ie  authoritative  character  which  is  given  to  those  enjoying  the  privi- 
leges of  probative  deeds,  and  although  such  defective  writings  cannot, 
tiierefore,  receive  effect  as  evidence  in  themselves  against  the  grantor, 
yet  the  act,  intended  to  be  done  through  the  medium  of  the  deed,  does 
flot  fiom  such  defects,  of  necessity,  fail  in  its  object    No  doubt,  while 
tbe  defective  deed  stands  alone,  effect  cannot  be  given  to  it,  but,  if 
^e  grantor  shall  by  any  posterior  act  give  evidence  of  that  consent, 
which  the  deed  has  failed  authentically  to  convey,  by  such  posterior 
^  lie  will  be  held  to  supply  his  consent,  and  he  will  thus  incur  the 
^^e  obligation  as  if  the  deed  had  not  been  liable  to  objection. 
^  is  the  doctrine  of  homologation,  and  it  is  founded  upon  the 
pnnciple,  that,  as  the  defective  writing  fails  of  effect  upon  grounds 
^hkh  the  law  admits  for  the  protection  of  the  grantor,  so  it  is  in  his 
power  to  relinquish  these  grounds,  and  to  waive  the  objections  he 
^^t  take  to  the  deed,  and  to  acknowledge  that  it  is  obligatoiy  upon 
^    This  acknowledgment  is  effectually  made  by  acts,  which  un- 
^Oirocally  treat  the  objectionable  deed  as  valid. 

A  familiar  example  of  the  effect  of  homologation  occurs  in  the  case 
<>f  ^bmissions,  which  by  an  established  rule  of  law  may  be  validated 
^Ausxpsia  etfactis,  notwithstanding  defects  in  the  deed  of  submission. 
Ilaa,  in  Brown  and  ColviUe  v.  Gardner,  10th  January  1739,  a  decree  M.  6669. 
^bitral  following  upon  a  submission  was  sustained,  although  one  of 
^te  submitting  parties  had  not  subscribed  the  Meriting  constituting  the 
submission,  upon  the  ground  that  he  had,  notwithstanding,  appeared 
^ope  the  arbiter  and  adduced  evidence ;  and  in  Tdfer  v.  HamUton,  M.  6657, 
21^  January  1735,  a  deed  of  submission  by  a  married  woman,  null 
^Q  account  of  there  being  only  one  witness  to  her  subscription, 
vas  found  to  be  homologated  by  her  husband  appearing  and  pleading 
ie5wB  the  arbiter.  Another  illustration  of  the  principle  is  the  appro- 
*>Uion  of  a  deed  after  majority  by  a  minor,  such  approbation  being 
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Past  I.      gathered  either  from  his  direct  consent,  or  from  acts  implying  consent. 

Chaptmi  V    Thus,  in  the  case  of  Linton  v.  Dundas,  January  1729,  a  party,  having 

M.  5624.  ^^^^  majority  taken  advantage  of  arrangements  connected  with  a 

sale  of  his  lands  during  minority,  was  found  to  have  thus  homologated 
the  sale,  and  to  be  debarred  from  insisting  in  the  objection  he  might 
otherwise  have  taken. 
What  DEEDS        It  is  to  be  kept  in  view,  that  the  doctrine  of  homologation  applies 
ARE  CAPABLE     Qj^jy  ^q  q^icIi  doods  as  were  originally  capable  of  being  made,  and  that 
LOGATED.         posterior  acts  can  have  no  effect  in  validating  deeds  granted  by  parties 
labouring  under  an  absolute  incapacity.     A  deed  by  an  idiot,  there- 
fore, cannot  be  made  effectual  by  homologation,  as  such  a  party  cannot 
be  held  capable  of  consent  affecting  his  own  interests  in  any  degree ; 
y  C.  Morton  v.   Young,  11th  February  181 3.»    In  Steins  Assignees  v. 

7  S.  686.  Oibson-Craig,  2d  June  1829,  the  assignees  in  an  English  bankruptcy 

adopted  a  Scottish  trust-deed,  and  afterwards  challenged  it  The 
Court  of  Session,  proceeding  upon  the  opinion  of  English  counsel  that 
it  was  competent  for  the  assignees  to  homologate  the  deed  in  question, 
found  that  it  had  been  effectually  homologated.  But  the  House  of 
5  Wil.  and  BL  Lords,  holding  the  opinion  of  English  counsel  to  be  wrong,  reversed 
App.  47.  ^}^Q  decision,  on  the  ground  that  the  assignees  could  not  homologate 

a  deed  which  it  was  incompetent  for  them  to  have  originally  granted. 
The  objection  of  incapacity,  however,  in  cases  of  homologation,  does 
not  extend  to  deeds  granted  by  minors  without  consent  of  their  cura- 
tors, or  by  married  women  without  their  husbands'  consent ;  because, 
although  these  parties  lie  under  a  legal  disqualification  effectually  to 
^  bind  themselves  without  consent  of  their  guardians,  yet  they  are 
,  capable  of  an  intelligent  consent     It  is  a  rule  also,  that,  where  the 
nullity  arises  from  the  defective  observance  of  the  solemnities,  deeds 
may  be  homologated,  it  being  competent  to  the  granter  to  renounce 
the  benefit  of  objections  introduced  for  his  own  protection. 
Requisites  of       It  is  a  postulate  of  the  doctrine  of  homologation,  that  the  appro- 
HOMowoATioK.  ^^^^^'J  ^^  ^^^s*^  ^®  ^^^^  ^7  *  V^^^J  capaUo  of  consent,  and  a  deed 

^  In  a  reduction  of  certain  deeds,  the  defender  proposed  to  meet  the  pursuer's  issue  of 
insanity  with  a  counter-issue  of  homologation.  It  was  held  that  he  was  not  entitled  to  sucVi 
counter-issue.  "  As  to  the  issue  that  the  deeds  are  not  the  deeds  of  the  pursuer,  I  un  of 
"  opinion,  that  if  the  defender  proposes  to  have  them  declared  to  be  the  pursuer's  deeds  by 
"  adoption  or  homologation  after  he  became  sane,  he  must  do  so  in  an  action  of  declarator. 
"  The  deeds  are  ex  ht^^othesi  nuU,  and  can  only  become  binding  by  establishing  in  a  proper 
"  action  the  deliberate  adoption  of  them  by  the  pursuer,  when  he  was  in  his  sound  mind." — 
17  D.  1027.  Per  Lobd  Jusnos-CLERK ;  GaU  v.  Bird^  3d  July  1856.  The  same  case  also  shows,  thai  it 
is  competent  to  meet  an  issue  of  facility  and  lesion  by  a  counter-issue  of  homologation. 

"  When  the  original  party  homologates,  he  either  ratifies  a  deed  or  obligation  already 
**  executed,  but  imperfectly  ;  or  he  adopts  and  gives  efiect  to  what  would  otherwise  be  mill. 
"  When  there  is  aJready  an  obligation  existing,  though  imperfect  or  subject  to  exception, 
"  homologation  may  have  the  effect  of  confirming  it  as  good  from  the  first :  Where  the  ^er>d 
"  or  obligation  is  ntiUf  homologation  acts  only  as  the  adoption  of  what  is  reduced  to  an  iniei- 
"  ligible  and  precise  shape,  but  is  in  no  degree  binding ;  and  the  binding  effect  has  in  ihif^ 
"  case  no  retrospect." — 1  Bell's  Comm.  145. 
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therefore  cannot  be  homologated  either  by  an  idiot,  as  already  ob-      Part  I. 
served,  or  by  a  woman  clothed  with  a  husband ;  Roses  v.  Rose,  20tli    CnAFm  V. 
November  1821.    Here  a  bond,  granted  by  a  female  under  age,  and  i  g.  154. 
ratified  by  her  marriage  contract,  (which  was  also  executed  by  her 
under  age,)  was  found  not  to  be  thereby  homologated.    In  order  that 
homologation  may  be  effectual,  it  is  essential  that  the  party  know  tlie\ 
contents  of  the  deed,  which  he  thereby  adopts  ;  and  instrumentaiy  \ 
witnesses,  therefore,  are  not  boimd  by  the  deeds  which  they  subscribe  I 
in  that  character,  since  they  are  called  merely  to  attest  the  subscrip-' 
tion,  and  do  not  necessarily  know  anything  of  the  contents  of  the 
deed.  Where  the  circumstances  are  such,  however,  as  necessarily  imply 
knowledge  on  the  part  of  an  instrumentary  witness,  he  has  been  held 
to  be  committed  to  the  contents  of  the  deed  as,  in  Davidson  v.  David-  JBf.  5652. 
son  and  Weir,  13th  July  1714,  where  an  eldest  son  having  signed  as 
witness  to  his  sister's  marriage  contract,  was  held  to  be  thereby  de- 
barred from  challenging  a  bond  by  their  father  in  her  favour,  which 
was  assigned  by  the  contract. 

The  act  inferring  homologation  must  be  clear  and  unequivocal ;  RsQuiamEs  of  '^ 
and,  therefore,  mere  non-interference  by  a  party,  at  a  period  when  no  ™mo^oation 
personal  interest  to  himself  has  yet  emerged,  will  not  infer  homologa-  cont^, 
tion ;  Duke  of  Gordon  v.  Innes,  1 6th  November  1821 ;  and,  in  Dallas  1  S.  I68 ;  affd.  ^ 
V.  Pavly  13th  January  1704,  it  was  decided  that  the  signature  of  an  '  ^^'  '  1 
apparent  heir  as  instrumentary  witness  to  his  father's  settlement,  did    *  j 

not  import  the  heir's  consent  to  it,  and  that,  whether  he  knew  the 
contents  or  not.  This  decision  was  pronounced  after  careful  deliber- 
ation, and  the  report  bears  that  the  Lords  resolved  to  follow  it  as  a 
fixed  rule  in  time  coming.  Nor  do  acts  performed  necessarily  or  un- 
der compulsion  imply  homologation  ;  and  so,  when  a  superior  under  a 
charge  grants  an  entry,  his  doing  so  is  no  homologation  of  the  vassal's  ; 

right 

It  has  been  held  in  the  case  of  a  marriage  contract  imperfectly  Homolooation 
executed,  that  the  subsequent  marriage  validates  it  by  homologation ;  toktracto^"' 
WemyssesY.  Wemyss,  16th  November  1768.     The  contract  was  not  m.  9174. 
subscribed  by  the  wife,  but,  in  respect  of  the  subsequent  marriage,  it 
was  found  subsisting  and  obligatory  upon  all  parties.     The  practical 
effect  is  shown  by  the  subsequent  case  between  the  same  parties.  Tod  M.  6451. 
T.  WemysseSy  12th  December  1770,  the  widow  being  excluded  from 
her  legal  share  of  certain  property,  because  it  had  been  disposed  of  by 
the  marriage  contract     The  decision  in  Kibbles  v.  Stevenson^  1 8th  9  S.  233. 
December  1830,  was  to  the  same  effect,  a  marriage  contract,  defective 
in  the  testing  clause,  being  held  validated  by  the  marriage ;  and  this  5  Wil.  and  Sh. 
decision  was  affirmed  on  appeal,  23d  December  1831.     In  such  cases,  1  ^^'  ^^^' 
however,  there  must  evidently  be  grounds  for  holding  that  the  imper- 
fect deed  expresses  the  mind  of  both  parties,  and  it  was,  therefore, 
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Pakt  L     1  found,  that  mere  proposals  of  marriage,  given  to  the  wife's  brother, 
Chapto  V.    ^^^  ^^*  shown  to  her  or  her  father,  cannot  receive  the  effect  of  a  mar- 
F.c.  riage  contract ;  CampbeUa  v.  M'Olaahan,  5th  June  1812. 

'     It  has  been  observed,  that  the  effect  of  homologation  is  to  deprive 
the  party  of  objections  otherwise  competent  to  him ;  but  it  is  most 
important  to  remark,  that  this  effect  results  only  in  so  far  as  regards 
the  homologating  party  himself,  and  that  the  effect  of  such  acts  does 
!  not  extend  to  third  parties  who  are  not  bound  to  acknowledge  them ; 
I  and  in  so  far,  therefore,  as  they  may  have  an  interest,  the  deed  con- 
,  tinues  as  open  to  objection  as  ever. 
HoMOLooATioii     It  is  competent  for  a  party,  where  a  deed  not  only  confers  a  right 
UNDER  PE0TE8-  ypQn  JjJqj^  ^ut  subjocts  him  to  burdens,  to  homologate  it,  only  in  so 
'^   far  as  it  is  favourable ;  but,  in  order  that  thb  effect  may  result,  pro- 
testation must  be  made,  clearly  defining  the  extent  of  the  approbatory 
act ;  and,  if  this  is  neglected,  acts  of  homologation  will  be  construed 
2  S.  198.  ^  referable  to  the  whole  matter.    In  Oarmichad  v.  M(tcritch%e  {Car- 

mickaeVa  Trustee),  8th  February  182S,  a  party  having  accepted  of  a 
small  legacy  under  his  father's  settlement,  of  which  he  also  acted  as 
a  trustee,  without  protesting  for  reservation  of  his  legal  rights,  was 
found  to  be  debarred  from  claiming  legitim. 

Homologation  will  not  be  implied,  where  a  deed  is  used  to  realize  a 

right  which  equally  belongs  to  the  user  under  a  different  title ;  and 

thus  the  receipt  of  rents,  under  a  lease  granted  contrary  to  the  terms 

of  an  entail,  was  not  held  to  bar  the  succeeding  heir  from  afterwards 

2  8. 410.  reducing  the  lease ;  Malcolm  v.  Bardner,  19  th  June  1823. 

2.  Rei  interventus, — Closely  connected  with  the  doctrine  of  homolo- 
gation is  that  of  rei  interventue.    This  arises  vbi  res  non  sunt  iwtegra  ; 
and  the  import  of  the  rule  is  this,  viz.,  that,  where,  upon  the  faith  of  a 
contract  fully  agreed  upon,  but  not  made  formally  binding,  anything 
is  done  by  either  party,  which  cannot  be  recalled  so  as  to  restore  both 
parties  to  a  position  identically  the  same  as  they  had  previously  occu- 
pied, then  the  contract  is  held  to  be  completed  by  being  ao  acted 
upon.     In  the  perfecting  of  contracts  by  deed,  rei  intementus  is 
available  only  to  supply  want  of  form  or  of  authentication  ;  and  it  is 
not,  therefore,  available  where  the  subscription  of  the  party  is  not 
11  D.  173.        admitted ;  Oraham  v.  Madeodf  30th  November  1848.     The  exaiaples 
of  the  perfecting  of  contracts  by  rei  intervenhis  are  very  numerous, 
BeilnterveiOttB  and  WO  shall  sdect  only  a  few  by  way  of  illustration.    Leases,  imper- 
oF  leL^^      fectly  constituted  by  writing,  are  nevertheless  effectual,  if  possession 
M.  16180.        follow ;  Grcmt  v.  Richardson's  RepresewtativeSy  10th  July  1788.    This 
was  the  case  of  a  letter  from  the  landlord  promising  to  g^rant  a  lease, 
not  holograph,  but  followed  by  possession.    There  are  varioxiB  cases, 
in  which  the  writing  constitutiDg  a  lease  has  been  signed  only  by 
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one  of  the  parties,  but  validated  by  rei  intertfentus  ;  see  the  case  of      Part  I. 
CowUess-dawager  of  Moray  v.  Stewart^  cfcc,  23d  July  1 772.    Here  the   Chaptor  v. 
lease  had  not  been  signed  by  the  landlord ;  but  the  House  of  Lords,  m.  4392. 
reversing  the  judgment  of  the  Court  of  Session,  declared  it  as  effectual 
and  binding  as  if  it  had  been  signed  by  him  ;  and  in  Macpherson  v.  f.  C. 
Macpher9on  &  Clark,  12th  May  1815,  tenants,  who  had  entered  into 
possession  upon  a  missive  granted  by  the  landlord  but  not  subscribed 
by  them,  were  found  to  be  effectually  bound  by  it.     In  M'Arthur  v.jM.  16I81. 
Simpson,  6th  July  1804,  a  letter  subscribed  by  initials,  and  foUowedl 
by  possession,  was  held  to  constitute  a  valid  lease.     In  the  case  ot 
Sutherland  <fe  Co.  v.  Hay,  12th  December  1845,  the  doctrine  will  be  8  D.  283. 
found  stated  and  illustrated,  that  acts  importing  rei  interventus  need  I 
not  necessarily  be  done  by  the  party  seeking  to  resile  ;  and  so  acts/ 
done  by  the  landlord  on  the  faith  of  an  improbative  lease  bind  the 
tenant,  although  no  possession  may  have  followed.     Upon  the  same 
principles,  an  informal  missive  was  held  to  be  validated  by  improve* 
ments  executed  by  the  tenant  under  the  proprietor's  eye  in  contem- 
plation of  the  lease,  although  previous  to  its  commencement ;  Murdoch  F.  c. 
T.  Moir,  18th  June  1812.    And  even  a  verbal  tack  for  nineteen  yearsi 
is  validated  by  payment  of  a  grassum,  and  rei  interventua  ;  MacroriaF.  C. 
V.  Macwhirter,  18th  December  1810.  ' 

The  general  rule,  that  writing  is  essential  to  a  sale  of  land,  suffers  Beilnterventus, 
an  exception  in  the  case  of  a  verbal  agreement  to  sell,  followed  by  *^'^*    /^^ 
payment  of  part  of  the  price ;  Lawrie  v.  Craick  &  Maxwell,  23d  M.  8425. 
D^^mber  1697.    In  the  case  of  The  Dunmore  Coal  Co.  v.  Youngs,  F.  c. 
lat  February  1811,  an  improbative  obligation,  granted  by  a  party  to 
procure  his  son's  liberty,  was  held  to  be  validated  by  the  liberation  of 
his  son  from  a  messenger's  hands.    In  CUtb  v.  Ogg,  5th  March  1835, 13  S.  612. 
an  informal  obligation  for  payment  of  an  annuity  was  held  to  be  vali- 
dated rei  iniertfentu,  a  process  having  been  abandoned  upon  the  faith 
of  it,  and  one  year's  annuity  paid  ;  and  in  the  cases  of  BaUantyne  v.  4  D.  419. 
Carter,  21st  January  1842,  and  Johnston  v.  Grant,  28th  February  6  D.  875. 
1844,  improbative  letters,  not  entitled  to  the  privileges  of  writings  in 
re  merceUoria,  were  held  to  be  validated  by  the  advance  of  money  on 
the  faith  of  theuL    In  Nicholson  v.  M'Alister,  11th  June  1829,  the  7  8. 74a. 
verbal  promise  of  a  father  to  pay  a  tocher  of  jE^lOOO  with  his  daughter, 
havings  been  followed  by  her  marriage,  was  held  relevant  and  admitted 
to  proo£      Lastly,  in  the  case  of  Hamilton  v.  Wright,  22d  January  14  s.  823. 
1836,  affirmed  on  appeal,  12th  February  1838,  a  co-obligant  in  a3S.  andM'L. 
bond  of  annuity,  improbative  by  the  misnaming  of  a  witness,  was  ^pp  ^^^ 
held  to  be  debarred  from  pleading  that  defect,  by  the  circumstance 
that  the  price  of  the  annuity  had  been  paid  into  his  hands,  it  being 
conndered  immaterial,  whether  the  money  was  received  for  his  own 
UK,  or  for  that  of  another.     In  a  subsequent  stage  of  the  same  case, 
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Hamilton  v.  Wright,  22d  November  1 839,  the  party  having  pleaded 
that  at  all  events  the  bond,  being  open  to  this  objection,  could  not 
form  the  ground  of  summary  diligence,  the  Court  disallowed  that  plea 
also,  and  held,  that,  by  the  decree  of  absolvitor  in  the  previous  action, 
the  deed  had  been  in  all  respects  redintegrated  in  a  question  with 
this  co-obligant.  The  judgment  of  reversal,  pronounced  by  the  House 
of  Lords,  2d  August  1842,  does  not  appear  to  aiFect  this  part  of  the 
interlocutor  in  the  Court  of  Session. 


PART  II. 


THE  WRITINGS  EMPLOYED  IN  THE  CONSTITUTION,  TRANSMISSION,  AND 
EXTINCTION  OF  PERSONAL  OR  MOVEABLE  RIGHTS. 


INTRODUCTION. 

Hatiho  inquired  into  the  essentials,  which  are  common  to  all  Part  II. 
deeds,  as  regards  the  capacity  of  the  parties,  the  subject-matter,  and  Ibtroduotion. 
legal  consent,  and  having  shown  the  nature  of  the  solemnities 
requisite  in  deeds,  and  adverted  to  their  general  structure,  besides 
explaining  the  object  of  registration,  and  the  legal  rules  according 
to  which  defective  deeds  may,  in  certain  circumstances,  be  raised 
uto  effect,  we  have  completed  the  first  portion  of  our  investigations, 
tbe  purpose  of  which  was  to  show  the  qualities  and  requisites  which 
all  deeds  possess  in  common.  We  are  now,  therefore,  to  proceed  with 
a  more  particular  inquiry  into  the  structure  and  effect  of  the  instru- 
ments  employed  in  constituting,  transmitting,  and  extinguishing 
rights  connected  with  the  two  great  classes  of  things  into  which  pro- 
perty is  divided. 

Although  it  is  the  prevailing  opinion,  as  we  have  already  found,  Rblativb 
^  in  primaeval  times  things  moveable — that  is,  not  fixed  to  the 
soil,  were  the  first  objects  of  property,  yet  it  is  evident,  that  as  society  movrablk 
"'ss  formed  and  became  consolidated,  an  increasing  importance  must  "^"'"  ^" 


IMPORTA.NCB  OP 
BERITABLB  AND 


We  attached  to  the  soil  and  the  rights  connected  with  it,  as  yielding 
the  means  of  permanent  subsistence.  The  value  of  land  necessarily 
advances  with  civilisation,  and  in  the  early  history  of  tribes  and 
lotions  the  possession  of  it  forms  a  chief  subject  of  contention.  This 
^u  especially  the  case  amongst  the  occupants  of  the  north  of  Europe. 
The  Helv^etii,  as  we  read  in  the  beginning  of  Cffisar  s  Commentary 
^pon  the  Gallic  war,  found  their  territory  too  limited  for  a  people  so 
oumenNis  and  so  renowned  in  arms,  and,  after  two  years'  careful  pre- 
I>arUion,  sallied  forth  to  win  a  wider  dominion  by  force  of  arms,  bum- 
i^  their  property,  and  particularly  everything  moveable  which  could 
Kot  be  of  service  in  the  enterprise. 
The  feudal  system  was  built  upon  this  spirit.   Territorial  property — 
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Pabt  II.      the  rights  and  privileges  connected  with  the  soil — absorbed  the  inte- 
iRmoDucTioN.  ^^^  ^^^  attention  of  men,  and  even  after  possession  became  compara- 

tively  secure,  the  habits  induced  by  feudal  practices,  and  the  feelings 

vALuriND  created  by  the  system  and  fostered  for  its  preservation — all  tended 
iMPOKTANCE  OP  to  magnify  into  exclusive  importance  the  rights  connected  with  the 
MOYBABLB  foudal  ostato  of  land,  while  possessions  of  a  moveable  description  were 
uoHTB.  lightly  valued,  and  of  no  repute  in  the  estimation  of  the  law.     Com- 

merce did  not  then  exist  to  counteract  this  view,  which  was  confirmed 
by  the  permanency  of  land-rights,  all  other  property  being  accounted 
transient,  and,  therefore,  valueless.  The  system  was  aided  also  by 
the  simplicity  of  manners,  and  the  absence  of  luxury  and  refinement 
Amid  such  circumstances,  there  was  little  demand  or  occasion  for 
moveable  property,  and  it  did  not,  therefore,  exist  in  great  quantity, 
and  the  inferior  importance  attached  to  it  prevented  its  receiving  that 
jealous  protection,  with  which  all  rights  of  a  feudal  nature  were 
guarded.  To  these  views  are  ascribed  the  large  imposts  upon  move- 
ables, amounting  in  some  cases  to  10  and  even  15  per  cent,  exacted 
in  early  periods  of  our  history,  and  the  punishment  of  ofifenoes  com- 
paratively trivial  by  the  apparently  oppressive  forfeiture  of  all  the 
party's  personal  effecta  From  the  same  cause,  as  we  read  in  Black- 
stone,  the  ancient  Englisli  law-books  contain  little  or  nothing  regard- 
ing the  moveable  species  of  property,  some  of  them  being  entirely 
silent  upon  that  subject,  and  whatever  occurs  in  others  being  chiefly 
borrowed  from  the  Civilians.  The  same  remark  has  been  made  upon 
our  old  Scotch  institutional  writers,  even  Craig  bestovring  no  atten- 
tion upon  moveable  rights,  except  in  so  far  as  they  are  connected  with 
the  feudal  relation. 

Such  a  state  of  things  was  evidently  suitable  only  to  a  condition 
of  society,  in  which  all,  or  nearly  all  persons  were  immediately  depen- 
dent upon  the  land  and  its  fruits.    But  the  introduction  of  commerce 
was  destined  greatly  to  change  the  face  of  society,  and  the  relative 
value  attached  to  the  different  species  of  property.    In  its  advance, 
commerce  grew  upon  tlie  wants  which  itself  created.    Enterprise  in- 
creased.   Many,  and  daily  more,  released  themselves  from  the  chaixLs, 
which  had  previously  made  all  in  some  sense  slaves  of  the  aoil,    in 
order  to  follow  out  this  new  path  to  adventure  and  wealth,  wkile 
others,  tasting  of  the  luxuries  which  commerce  bestows,  came  ^th.- 
duaUy  to  attach  greater  importance  to  that  portion  of  their  property, 
which  ministered  to  or  furnished  the  means  of  purchasing  new  sources 
of  enjoyment    As  commerce,  therefore,  increased,  that  kind  of  pro- 
perty with  which  it  is  concerned  {moveMef  because  it  can  be  tmxxs- 
ported  from  place  to  place)  increased  also,  and  gradually  attracted 
more  of  the  attention  of  the  Legislature,  and  the  rights  conneete<i 
with  it  came  to  be  regarded  with  as  much  favour  as  those  conneoted 
with  land,  and  to  be  regulated  with  no  less  care. 
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The  Roman  Law  was  a  stranger  to  the  broad  distinction,  now  re-      Past  II. 
ferred  to,  between  territorial  and  moveable  rights.  The  diversity  of  its  iotbodcctiok. 

genius  from  that  of  the  feudal  Law  is  to  be  found  in  this,  that,  while        

the  latter  is  based  upon  the  soil,  and  regards  persons  as  in  a  manner  yalub  and 
subordinate,  determining  their  rights  by  rules  which  have  all  a  refer-  impobtakcb  op 

TnEKITABliS  AMD 

ence  more  or  less  direct  to  the  feudal  estate,  in  the  Roman  Law  the  moybablb 
point  of  departure,  as  well  as  the  chief  object,  is  the  Pbeson.  The  moh™i  conf- 
personal  right,  and  not  the  nature  of  the  subject,  was  the  principal 
matter  in  its  estimation,  and  there  were  no  degrees  of  importance  or 
dignity  in  things,  at  all  corresponding  to  the  marked  distinction  drawn 
by  the  feudal  system  between  the  rights  of  land  and  those  of  a  move- 
able character.  And  as  the  Roman  jurisprudence,  which  was  moulded 
under  a  succession  of  governments  widely  different  in  their  constitu- 
tion, contained  in  multiplied  variety  rules,  fouiided  upon  the  prin- 
ciples of  natural  justice,  for  the  regulation  of  the  rights  connected 
with  every  species  of  property,  there  is  no  cause  to  regret,  that  by  the 
order  of  Providence,  this  system  survived  the  fall  of  the  empire  under 
which  it  was  consolidated,  and  the  long  darkness  of  the  middle  ages, 
and  that  in  this,  as  well  as  in  other  countries  of  Europe,  it  has  con- 
tributed so  large  an  influence  in  determining  the  rights  connected 
with  personal  property,  as  these  have  been  gradually  evolved  by  the 
progress  of  commerce  and  the  advance  of  civilisation. 

The  Roman  Law  divided  things  into  two  classes.  Corporeal,  con-  Division  of 
sisting  of  things  material  and  tangible,  and  Incorporeal,  consisting  of  ^|J2S  ^J^™" 
rights.     Corporeal  things  again  were  divided  into  immoveable,  as 
lands  and  houses,  and  things  moveable. 

Tlie  division  of  things  by  the  law  of  Scotland  is  characteristic  of  Diyibiomop 
the  feudal  origin  of  that  portion  of  it  which  has  longest  subsisted.  tob'lJiw  op 
By  the  Roman  Law,  when  a  person  died  intestate,  his  nearest  rela-  Scotland. 
tions  in  the  same  degree  succeeded  to  his  whole  property,  moveable 
and  immoveable,  in  equal  shares — a  system  which  has  prevailed 
in  France  since  the  Revolution,  and  which  tends  directly  to  the 
indefinite  subdivision  of  property.     But  the  genius  of  the  feudal 
system   takes  the  opposite  direction,  and  aims  at  the  preservation 
of  estates  imdivided.     Accordingly,  where  it  prevails,  the  feudal 
estate  is  given  to  one  relative,  who  is  called  the  heir-at-law,  and  is 
regarded  as  the  representative  of  the  deceased  and  head  of  the 
family,  while  the  other  kinsmen  of  the  same  degree  receive  only  that '. 
part  of  the  deceased's  property  which  is  moveable,  and  which  for- ' 
merly  was  generally  but  of  trifling  valua    It  is  this  rule  of  succes- 
sion, which  has  determined  the  classification  of  property  in  Scotland 
into  HsitiTABLB  and  Movbablb, — the  heritable  comprehending  that 
which   descends  to  the  feudal  representative  or  heir-at-law  —  the 
moveable,  that  which  is  given  to  the  next-of-kin,  who  are  called  the 
executors. 


186  LECTURES  OK  CX)NyETANCIKG. 

Part  IT.  It  is  not  the  business  of  this  Cliair  nicely  to  distinguish  the  rules 

Intboduction.  ^^i<!h  separate  heritable  and  moveable  rights.     Heritable  subjects 

comprehend  generally  the  land  with  all  that  it  contains,  as  mines,  or 

pRopsRTr  BY     minerals,  and  all  that  becomes  permanently  fixed  to  it,  as  houses. 
^^^  ^IJ^'    ^^S^^^  connected  with  heritable  subjects  are  also  heritable,  and  so 
'        '    .'  also  are  titles  of  honour,  and  rights  bearing  a  tract  of  future  time,  like 
'  annuities.    Moveable  rights  are  those  which  do  not  possess  the  feudal 
character;  and  comprehend  money,  furniture,  cattle,  com,  mercan- 
tile stocks,  shipa     The  rents  also  of  heritable  subjects  already  due 
are  moveable 

We  are  now  to  address  oiurselves  to  the  examination  of  the  writ- 
ings, employed  in  securing  righis  connected  with  these  two  great 
divisions  of  property.  According  to  the  ancient  ideas  of  their 
relative  importance,  and  according  to  priority  in  the  order  of  time, 
heritable  rights  should  take  precedence.  But  it  is  convenient,  and 
tends  to  simplicity  and  perspicuity,  to  invert  this  order,  because 
moveable  writs  are  in  their  nature  the  more  simple ;  and  a  lai^e  class 
of  writings  connected  with  heritable  rights,  viz.,  heritable  securities 
for  money  lent,  are  based  upon  the  personal  bond,  to  which  the 
security  is  accessory.  For  these  reasons,  we  shall  now  consider  the 
writings  which  relate  to  Moveable  Bights  ;  and,  in  the  first  place, 
as  the  most  simple  in  form  of  the  deeds  executed  according  to  the 
solemnities,  the  Moveable  or  Personal  Bond. 


I 
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Chapteb  1. 


CHAPTER  I 

THB  IirSTEirMEHTS  BT  WHICH  MOVBABLB  OB  PERSONAL  RiaHTS 

ABB  GONSTirUTBD. 

Hiitory  of  the  Personal  Bond, — Although  the  personal  bond  is  one 
of  the  most  familiar  of  our  instruments,  and  in  its  form  the  most 
Bimple,  it  was  only  at  a  period  comparatively  recent,  that  it  assumed 
its  present  shape.  Mr.  Boss,  in  his  lecture  upon  the  moveable  bond, 
Us  given  an  elaborate  and  most  instructive  review  of  its  history. 
There  is  not  space  here  to  traverse  the  ground  which  he  has  marked 
<mt  But  it  is  desirable  that  his  treatise  be  carefully  perused,  since 
we  cannot  here  do  more  than  touch  upon  those  points,  which  are 
chiefly  necessary  to  an  intelligent  perception  of  the  import  of  the 
tenns  used  in  the  personal  bond. 

The  origin  of  this  instrument  is  involved  in  the  histoiy  of  usury,  Hibtort  op 

«  sabject  of  remarkable  curiosity  and  interest.    The  prohibition  of  "^°*^- 

the  exaction  of  interest  by  the  Mosaical  law  can  be  traced  not  only 

to  the  design  of  weaning  the  Jews  from  the  usurious  practices  of  the 

Egyptians,  who  were  a  commercial  nation,  but  also,  and  more  directly, 

to  the  grand  purpose  of  making  them  a  separate  people  detached 

from  all  other  nations ;  and  this  law  was  peculiarly  adapted  to  ac- 

eomplish  that  purpose,  since  it  was  not  only  a  rule  of  love  between 

^e  Isnuelites,  whom  it  forbade  to  take  usury  one  from  another,  but 

A  rule  of  repulsion  towards  the  stranger,  from  whom  it  permitted 

iitterest  to  be  taken.    It  is  not  so  easy  to  ascertain  the  source  of  the 

<iiaappxobation  and  even  horror,  with  which  the  exaction  of  interest 

*as  regarded  bj  the  ancient  Romans,  unless  we  attribute  it  to  the 

sune  insensible  tincture  of  the  Jewish  writings  which  we  trace 

^Q  Hocace,  when  he  describes  the  flood,  or  in  Virgil,  when,  in  his 

PoIIio,  he  appears  to  translate  the  prophecies  of  Isaiah.    But  it  is 

^  to  perceive,  how  powerfully  these  combined  influences  must 

Utc  tended  to  suppress  the  legal  sanction  of  usury,  when  the  prac- 

t'ce  was  not  only  alien  to  the  opinions  of  the  nation  which  has 

impressed   its   own  jurisprudence  so   largely  upon  the  legislative 

systems  of  modem  Europe,  but  was  regarded  also  with  the  strength 
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of  a  religious  hatred  by  a  zeal  too  blind  to  distinguish  between  the 
quality  of  the  thing,  and  the  divine  purpose  in  forbidding  it  to  one 
particular  people.     From  these  causes  it  was  long  before  the  exac- 
tion of  interest  received  any  public  countenance.     Occasionally  the 
exigencies  of  commerce  prevailed  sufficiently  to  obtain  a  temporary 
permission  of  interest,  as  under  Constantine,  who  authorized  the 
taking  of  one  jE>6r  c&niumj^  mensem,  which  was  called  usura  cen- 
teeima.    But  the  voice  of  the  Church  was  unanimous  in  condemning 
the  practice.     It  was  forbidden  by  the  Canon  law,  and  the  prohi- 
bition was  thence  imported  into  the  laws  of  England  and  Scotland. 
But  it  was  in  vain  thus  to  dream  of  resisting  the  progress  of 
commerce  and  art.    The  prohibition  of  usury  was  either  directly  or 
covertly  disregarded,  and  the  Jews — that  singular  people,  dispersed 
but  yet  distinct — ^were  at  hand  to  aid  in  the  evasion.    Their  extor- 
tions, and  the  persecutions  which  these  entailed,  furnish  a  striking 
page  in  history.      Exacting,   but  skilful  and  indefatigable,  they 
amassed  enormous  wealth,  but  they  paid  for  it  in  universal  hatred 
and  persecution.    In  the  year  1210,  all  the  Jews  of  both  sexes  in 
England  were  imprisoned  by  King  John,  in  order  to  extort  money 
from  them,  and  he  caused  a  tooth  to  be  extracted  every  day  from  a 
Jew  of  Bristol,  until  he  should  pay  1 0,000  merks,  (equal  to  i?I00,00O 
sterling,)  to  which  the  victim  submitted  on  the  eighth  day,  after 
losing  seven  of  his  teeth.    In  1279,  two  hundred  and  eighty  Jews 
were  put  to  death  by  Edward  L  for  clipping  and  counterfeiting  the 
coin  of  the  realm  and  importing  base  money;  and,  in  1290,  the  Jews 
were  banished  from  England,  and  not  permitted  to  return  until  the 
restoration  of  Charles  IL 

Various  expedients  were  resorted  to  in  order  to  evade  the  laws 
against  usury.    Loans  upon  pledge  were  tolerated  in  the  time  of 
Henry  IIL,  and  the  students  of  Oxford,  having  pledged  all  their 
books,  were  forced  to  apply  to  Edward  I.  for  relie£    That  monarcb 
absolutely  abolished  usury.    The  system  of  loans  upon  pledge  witli- 
out  visible  profit  was  still  practised,  however,  and  other  colourable 
devices  were  used,  of  which  the  lending  of  money  at  a  profit  was  i;lie 
true  object,  although  the  form  of  the  transaction  was  intended   to 
conceal  that  purpose.    A  common  subterfuge  was  a  counterfeit  sale, 
in  which  the  lender  sold  his  goods  for,  say,  ^110,  payable  in  a  ye^r^ 
and  immediately  bought  thorn  back  for  ^100,  paid  at  the  timc^ 
These  devices  were  put  an  end  to  by  the  Act  37  Henry  VUL  cap.  9 
which  prohibited  such  shifts  and  corrupt  baigains,  and  l^;alized.    t.lie 
exaction  of  interest ;  allowing  it  to  be  taken  to  the  amount  of   j^i  o 
for  the  forbearance  of  ^100  for  a  year.    It  was  again  prohibited    \yy 
Edward  YL,  but  the  statute  of  Heniy  VIIL  was  restored  in.    tlio 
reign  of  ElizabetL    These  enactments,  however,  did  not  put  avi.    exid 
to  another  form  which  had  been  introduced  for  the  purpose  of  elixdins 
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the  prohibition  of  usury.    The  Civil  Law  allowed  damages,  to  the      PabtII. 
amount  of  double  the  value,  in  certain  contracts.     Upon  this  prece-    chafpbb  I. 
dent^  was  introduced  the  English  penal  bond,  whereby  the  grantor  Deyicbs  for 
obliges  himself  to  pay  double  the  amount  of  the  sum  really  owing,  ■▼adih©  the 
The  purpose  of  this  was,  that  the  creditor  might  have  an  equivalent  caJ^.  ^^^ 

for  his  interest  in  the  event  of  the  creditor  failing  to  pay  it    This  p     

penalty  was  treated  as  the  real  debt  by  the  Courts  of  Law,  for  the 
Judges  could  not  give  judgment  for  the  interest,  but  they  subjected 
the  debtor  in  the  full  penal  amount ;  and  this  construction  continued 
for  some  time  after  the  37th  of  Henry  VIIL  But  the  Courts  of 
Equity  would  not  allow  a  man  to  take  more  than  in  conscience  he 
onght,  viz.,  his  principal,  interest,  and  expenses ;  and  the  law  was 
made  conformable  to  this  equitable  construction  by  4  and  5  Anne, 
c^^  16.  The  English  penal  bond,  characterized  by  Mr.  Ross  as  '^  that 
"  monster  in  practice,''  maintains  its  place  to  this  day.  It  consists 
of  a  bond,  as  we  have  said,  for  double  the  amount  of  the  loan,  with  a 
condition  subjoined,  to  the  effect  that,  upon  payment  of  the  real 
amount  and  interest,  the  bond  shall  be  null.  It  is  the  condition 
adjected  which  discovers  the  true  nature  of  the  transaction. 

The  progress  of  sentiment  and  of  legislation  in  Scotland  kept  pace 
very  closely  with  what  we  have  seen  in  England.    The  illegality  of 
usury  is  shown  by  the  forfeiture  of  the  goods  of  the  person  offending 
to  the  Crown.    In  the  beginning  of  the  15th  century,  the  Roman  law  Beg.MaJ.il  54. 
had  become  the  prevailing  jurisprudence  of  this  country,  and  it  was 
the  pride  of  the  Churchmen,  who  were  the  Conveyancers  of  that  age, 
to  transfer  into  the  instruments  framed  by  them  the  forms  and 
subtleties  proper  to  the  Civil  Law,  to  which  circumstance  is  attri- 
buted much  of  the  redundant  and  tautological  phraseology  in  which 
some  of  our  deeds  are  couched.    The  bond  without  any  allusion  to 
interest,  but  with  the  penalty  of  double  the  amount  upon  failure,  is 
found  in  our  ancient  practice,  and  it  appears  from  two  decisions, 
noted  in  Balfour's  Practioks,  dated  in  the  years  1601  and  1506,  that  p.  150. 
the  penalty  was,  upon  non-payment  of  the  principal  in  terms  of  the 
bond,  rigidly  enforced.    But  in  1548  another  decision,  reported  in  p.  151. 
the  same  work,  shows  the  penalty  in  a  bond  restricted  to  the  amount 
of  the  creditor's  interest  or  damage,  while  a  subsequent  report  proves, 
that  in  1561  interest  was  still  rigidly  disallowed,  whether  stipulated  p.  633. 
in  money  or  in  grain.    Commerce  in  money  being  impatient  in 
Scotland  also  of  the  restraints  imposed  by  the  Usury  Laws,  various 
means  were  devised  for  effecting  loans  by  methods  not  obnoxious 
to  the  condemnation  of  these  laws.     Among  these,  the  chief  was  the 
sale  of  annuities  and  other  annual  rights  out  of  land.     But,  in  1587,  Intbrest 
an  Act  was  passed  by  the  11th  Pariiament  of  James  VL,  1587,  cap.  52,  ^^^^  " 
permitting  interest  at  the  rate  of  £\0  per  centum  per  annum,  or  five 
bolls  of  victual;  and  the  Act  1594,  cap.  226,  made  usury  {ie.  the 
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oxaction  of  more  than  10  per  cent  per  annurrC)^  punishable  by  for- 
feiture of  the  capital  sum.  It  is  worthy  of  remark,  that  in  the  next 
year  we  have  a  case  reported,  Craven  v.  Wilson,  July  1596,  in  which 
a  bond  for  a  penal  sum  of  £bO  having  been  given  for  a  loan  of  «f  30, 
the  whole  penal  amount  was  decerned  for.  The  creditor  was  an 
Englishman,  and  the  decision  occurring  after  that  mentioned  by  Bal- 
four in  1548,  may  probably  be  attributed  to  the  admission  in  this 
particular  case  of  the  rule  followed  by  the  English  Law  Courta 


The  movbablb 

BOHD. 


This  ticket.  The  Romans  termed  their  evidences  of  debt  '^  nomina  debitarum,'' 
from  the  circumstance,  that  the  names  of  their  debtors  were  inscribed 
upon  the  upper  part  of  their  deeds.  The  first  instruments  used  in 
this  country,  as  obligations  for  the  payment  of  money  under  a  penalty, 
were  not  intended  for  permanent  securities,  the  creditor's  dependence 
being  placed  upon  the  penalty  or  upon  a  pledge.  These  instruments 
were  of  the  simplest  description,  and  were  called  bills  in  England — in 
Scotland,  tickets.  The  form  of  the  ticket  was  this :  **  /»  A.  B.,  grwni 
^^  me  to  be  jueUy  addebted  to  C.  D.  in  the  sum  of  <f  300  ScotSy  tohich  I 
^  bind  and  oblige  me,  my  heirs,  successors,  and  executors,  to  pay  to 
^^  the  said  C.  D.,  his  heirs  or  assignees,  or  any  having  his  order,  and 
*^  ^t  against  the         day  of  next,  trnder  the  penalty  of  JP50 

^*  Scots  in  case  of  failure.    In  witness  whereof,"  ftc. 

The  Moveable  Bond. — To  the  ticket  succeeded  the  moveable  bond. 
And,  after  the  allowance  of  interest  by  the  Act  1687,  a  clause  of  annual- 
rent  was  introduced  into  the  bond,  which  also  contained  a  provision,  that 
the  creditor  should  have  power  at  any  time  to  crave  his  principal  sum. 
without  requisition.   The  latter  clause  was  imported  from  the  heritable 
bond,  in  which  there  were  inserted,  after  the  allowance  of  interest, 
both  a  clause  of  annual-rent,  and  a  power  to  demand  the  principal  upon 
forty  days'  requisition.     Such  a  power  had  been  incompetent,  before 
interest  was  made  legal,  from  the  nature  of  these  heritable  securities, 
which  were  ostensibly  completed  sales  of  annual-rent,  with  which  a 
condition  for  the  repayment  of  the  price  would  have  been  inconsis- 
tent.   The  terms  of  the  heritable  and  moveable  bonds  are  particularly 

Title  ill.  Beet.  2.  described  in  Hope's  Minor  Practicks ;  and  it  is  necessary  to  mark 

the  effect  produced  by  the  introduction  of  the  clause  of  annual-rent 
into  the  moveable  bond.     Previously  this  deed  constituted  a  move- 
able right  from  its  own  nature.     We  have  seen,  however,  that  the 
Law  of  Scotland  regards  as  heritable  all  rights  involving  a  tract  of 
future  time ;  and  upon  this  principle,  as  well  as  the  partiality  with 
which  heritable  rights  were  then  regarded,  the  Judges,  after  great 
perplexity  and  many  contradictory  decisions,  as  described  by    Sir 
Thomas  Hope  in  the  passage  to  which  we  have  referred,  at  last  carae 
to  regard  all  bonds  bearing  a  clause  of  annual-rent,  although    they 
contained  no  obligation  to  infeft,  as  feuda  pecunice,  and,  therefore. 
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heritable.    This  was  adopted  as  the  leading  principle,  although  sub-      Pabt  II. 
ject  to  certain  qualifications,  the  criterion,  in  judging  whether  a  bond    Chapto  I 
was  moveable  or  heritable,  being  tDe  inteniion^  tfie  creditor  to  let  bondb  bbabxkc 
die  money  lie  at  interest.    Thus,  alBorill  bearing Tnterest  with  a  ffxeS  akhualbemt 
term  of  payment  was  moveable,  until  that  term  was  passed ;  because  TOKMwmED 
there  was  no  legal  presumption,  until  the  term  had  passed  without  hebitable. 
payment,  that  it  was  the  creditor's  intention  to  leave  the  money      '" 
bearing  annual-rent ;  and  upon  the  same  principle,  if  interest  was 
payable  before  the  capital,  the  bond  became  heritable  after  the  term 
of  payment  of  the  interest ;  and,  if  the  term  of  payment  was  distant, 
the  bond  was  reckoned  heritable  from  the  first,  the  creditor's  intention 
being  apparent  to  employ  his  money  long  at  interest.    In  all  cases, 
bonds  were  heritable  after  the  term  of  payment  of  the  capital,  and 
remained  so,  until  requisition  was  made,  or  a  charge  given,  for  pay- 
ment of  the  capital,  which  showed  the  creditor's  intention  to  convert 
the  money  into  a  moveable  form.    When  it  was  the  creditor's  desire 
to  give  the  bond  to  his  heir  at  all  hazards,  it  was  in  his  power  to  avoid 
the  risk  of  its  becoming  moveable  through  his  death,  by  taking  it'' 
payable  to  his  heirs  secluding  his  executors    The  construction,  thus 
imposed  upon  bonds  bearing  interest,  was  attended  with  great  hard- 
ship to  the  younger  branches  of  families,  whom,  in  compliance  with 
the  feudal  notions,  it  impoverished,  in  order  to  aggrandize  the 
heir;  and  an  Act  was  passed  in  the  rebellious  Parliament  1641, 
Na  85,  to  correct  the  evil    This  statute  was  entitled  an  *^  Act  in  Folio  Acts, 
**  favor  of  orphans,  fatherless,  and  others ;"  and  it  proceeded  upon  a  P*  ^^^' 
narrative  of  the  many  pitiful  effects  daily  found  and  increasing 
anent  the  misery  and  poverty  of  orphans  and  fatherless  children, 
occasioned  by   the  ignorance  of  parties  taking  bonds.   Sec.,   with 
clauses  of  annual-rent,  in  order  that  the  principal  sum  might  not 
remain  unprofitable,  but  not  intending  that  such  securities  should 
belong  to  their  heirs  to  the  prejudice  of  their  bairns  and  other  nearest 
of  kin ;  that,  notwithstanding,  such  securities  were  interpreted  to  be 
heritable,  and  pertain  to  the  heir,  whereby  the  rest  of  the  children 
and  nearest  of  kin  were  left  pitifully  unprovided,  brought  to  great 
poverty  and  misery,  and  forced  to  become  beggars.    This  Act  was 
rescinded  at  the  Restoration,  but  the  remedy  which  it  provided  was, 
with  some  variation  and  improvement,  revived  by  the  Statute  1661,  act  1661,  c.  , 
cap.  32,  which  ordains  that  all  contracts  and  obligations  containing:  ^^»  provides 

*^  -  -r        -      ,,     -  ,       -     .       _     .  ti   -   "•  1  V  -,  FOR  THE  PEK- 

annual-rent;  sh^ll  be  IBtli^rpffet^ato  be  moveable  bonds,  unless  they  sonal  boko 
contain  an  oblifration  toHinTeft '  or  be  conceived  in  favour  of  heirs  and  "^J-o^*'*^"  ^^ 

^  '  THE  EXECnTORf! 

assignees  secluding  executors  ;  in  either  of  which  cases  the  sum  is  to        

belong  to  the  heir,  otherwise  they  are  to  appertain  to  the  nearest  of  ^^^*^''®™ 
idn  and  the  defunct's  executors  and  legatees,  according  to  the  law 
and  practice  of  moveables.    The  same  statute,  however,  declares  that 
bonds  bearing  interest  shall  remain  heritable  quoad  fiscum^  thus 
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Pabt  II.     exempting  the  bonds  of  denounced  rebels  from  forfeiture  to  the  Crown 
CiJfTui  I.    ^7  single  escheat ;  and  it  also  exempts  such  bonds  from  the  claims  of 
the  wife  jfMre  relictce,  and  of  the  husband  jure  mariti. 

We  see,  then,  that  it  is  by  the  force  of  statute,  that  bonds  bearing 
a  clause  of  interest  are  moveable  as  regards  the  next  of  kin.  Debts, 
/  which  carried  interest  eo?  lege^  and  not  by  paction,  were  always  move- 
able, for  the  same  reason  as  bonds  not  bearing  interest,  viz.,  that 
there  was  no  room  to  presume  the  creditor  intended  them  to  lie  long 
at  interest 

We  are  now  better  prepared  than  we  should  have  been,  without 
these  introductory  remarks,  to  examine  the  terms  of  the  personal 
bond.  In  commenting  upon  this  and  other  deeds,  we  shall  generally 
make  use  of  the  Styles  published  by  the  Juridical  Society. 


Pbbsonal  bohd     Personal  bonds  are  either  for  the  payment  of  money,  or  ad  facta 
of\iomet*'^    prcBStanda.    We  shall  examine  the  money-bond  first,  as  the  most 
simpla    In  this  deed  the  obligation  to  pay  is  the  main  and  essential 
part,  but  the  common  form  consists  of  four  clauses — 
(1.)  The  narrative,  or  cause  of  granting. 
(2.)  The  obligation. 
(3.)  A  consent  to  registration ;  and 
(4.)  The  testing  clause. 
The  00S8IDBB-      1*  The  norroiive. — The  deed  commences  with  the  granter's  name 
▲TioM.  |^Q(j  designation,  which  should  be  so  explicit  as  to  distinguish  him 

from  all  others.    The  want  of  a  designation,  or  of  a  auflScient  one, 
will  not  annul  the  deed,  but  it  may  render  an  action  necessaiy,  in 
order  to  prove  the  identity  of  the  grantor.    See  an  example  of  this  in 
M.  11657.        Milne  v.  Murray,  16th  February  1665.    In  a  loan,  the  cause  of  grant- 
ing will  be  an  acknowledgment  of  the  money  borrowed: — "  /,  A., 
''  grant  me  inetatMy  to  have  borrowed  from  B.  the  sum  of  jPIOOO 
"  sterling,  whereof  I  herAy  acknowledge  the  receipt,  renouncing  aU 
"  exceptions  to  the  contrary,"    If  the  money  has  been  received  pre- 
viously to  the  date  of  the  bond,  instead  of  the  word  ^*  instantly,"  the 
term  or  day,  upon  which  the  sum  was  got,  should  be  inserted,  which 
thus  fixes  the  period  from  which  interest  begins  to  run.    A  bond, 
) stipulating  interest  from  a  prior  date,  was  found  not  to  be  usurious, 
fit  being  presumed,  although  not  mentioned,  that  the  principal  l^&d 
M.  16420.        been  then  advanced;  Scoty,  Bailiie,  7th  November  1711.    The  ac- 
knowledgment of  receipt,  and  renunciation  of  objections,  are  expireB- 
sions  derived  from  the  Civil  Law.    Under  the  contract  of  mutu^tAit^ 
where  it  referred  to  money,  the  part  of  the  lender  was  to  pay  tKe 
sum,  and  the  acknowledgment  of  receipt  of  it  was  the  evidence    t^l^a^t 
Exception  non  his  part  of  the  obligation  had  been  performed.    But,  in  case  the  o\>li« 
m^iera/(Bjieeii|^^-^^  might  fall  into  the  lender's  possession  before  the  money 

I  paid,  he  was  allowed  a  certain  time  to  prove  the  objection  non 
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raUe  pecunice — ^tliat  the  raouey  had  not  been  told  or  paid  to  him.    It      Past  II. 
is  to  this  objection  that  the  renunciation  refers.  CHAPTEJi  I. 

We  must  keep  in  view  as  a  general  rule,  that  the  greater  part  of  Cohsideration 
our  styles  in  writs  regarding  moveables  are  derived  from  the  Civil  ^^  ^^^^  «^^- 
Iaw;  while  those  relating  to  land-rights  have  their  source  almost 
entirely  in  the  feudal  customs. 

In  some  forms  there  is  a  mere  acknowledgment  of  being  ''  addebied 
**  and  owingf"  without  specifying  the  origin  of  the  debt.  But  the 
style  we  have  quoted  is  more  eligible,  because  it  gives  the  history  of 
the  transaction,  and  shows  that  the  bond  is  granted  for  an  onerous 
consideration.  It  excludes  also  the  allegation,  that  the  bond  is  for  a 
former  debt ;  and,  in  order  the  more  eifcctually  to  exclude  such  ques- 
tionsy  where  there  have  been  previous  transactions  between  the  par- 
ties, and  other  debts  are  owing  by  the  granter  to  the  same  creditor, 
it  is  advisable  to  insert  such  a  statement,  as  will  show  that  the  bond 
is  for  a  new  and  additional  debt,  and  not  a  security  for  a  previous 
ona  The  acknowledgment  and  discharge  complete  the  lender's  part 
of  the  contract ;  and  then  comes — 

2.  The  obligation  of  the  borrower. — It  is  in  these  terms : — "  Which  Obugatiok  of 
"  9wn  of  ^1000  sterling  I  bind  and  oblige  myself,  my  heirs,  executors,  akd  hw"  w^ 
"  and  successors,  to  repay  to  the  said  B.,  and  to  his  heirs,  executors,  ^■'"'ativb*. 
**  or  assignees."    It  is  this  clause,  which  gives  to  the  bond  its  distino- 
tive  character  and  eiFect,  as  the  instrument  by  which  a  debt  is  con- 
stituted in  a  valid  form,  so  as  to  subsist  until  discharged,  or  extiur 
gaished  by  prescription.    A  mere  statement  in  the  narrative  of  an 
abortive  security,  that  a  debt  existed  thirty-seven  years  before,  but 
without  an  obligation  to  pay  any  sum,  was  held  not  to  be  equivalent 
to  a  bond,  and  insufficient  to  prove  the  subsistence  of  the  alleged 
debt,  in  HamHions  v.  Hope,  26th  March  1853.    In  this  case  it  was  15  D.  594. 
observed  by  Lord  Fullerton,  that  an  I.  0.  U.  is  evidence  of  a  debt^' 
at  its  date ;  but  that  we  have  very  little  information  as  to  the  prin- 
ciples of  law  upon  which  such  a  document  is  to  be  dealt  with,  or  how 
long  it  will  subsist.    The  obligation  is  by  the  granter  and  those  who 
will  represent  him  after  his  death.     By  law,  a  creditor  has  recourse 
•gainst  all  the  representatives  and  property  of  his  debtor.    But  there 
are  certain  principles — ^and  a  certain  order — according  to  which  the 
liability  of  the  different  classes  of  heirs  is  determined.    The  heir-  Order  op  ua- 
at-law,  who  succeeds  to  the  heritable  property,  is  primarily  liable  ^jj^^^^f 
for  debts  which  by  their  nature  are  heritable,  and  the  executors  are  ^^'^  reprebeh- 
liable   for  those  which   are   moveable.    There   are   also   different  ^^"^**' 
degrees  of  liability  amongst  heirs  in  heritaga    The  heir  of  line  is 
liable  first ;  he  is  also  called  the  heir  general,  because  he  succeeds  to  i 
all  the  property  not  given  to  another,  and,  therefore,  represents  gene-  ; 
rally  the  ancestor,  and  is  primarily  liable  for  his  debts.     The  heir  of 
conquest  ia  next  liable,  on  account  of  the  generality  of  his  succession; 

13 
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Paw  II. 
Chaftkb  I. 


and  after  these  the  heirs  of  provision,  as  heirs-male,  or  of  a  marriage, 
or  heirs  of  tailzie,  who  succeed  only  to  the  subjects  provided  to  tbem ; 
and  these  also  are  liable  according  to  the  more  or  less  general  charac- 
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M.  3576. 


!  ter  of  their  succession,  the  heir  of  tailzie,  or  other  heir  of  provision  to 
'  a  particular  subject,  not  being  liable  until  after  those  whose  succes- 
D1BCU8810R  oF^  sion  is  of  a  more  extensive  kind.     A  creditor  has  the  option  of  pro- 
ceeding either  against  the  heir  or  against  the  executors;*  but,  if  he 
prefers  calling  the  heir,  he  must  take  the  different  heirs  in  the  order 
;  which  we  have  mentioned,  the  remoter  heirs  having  a  right  to  what 
!  is  called  the  privilege  of  discussion — that  is,  to  have  those  primarily 
'  liable  sued  for  the  debt,  before  a  demand  is  made  upon  themselves. 
This  is  a  privilege  derived  from  the  Roman  Law  in  regard  to  the 
liability  of  principal  and  cautioners,  which  we  shall  afterwards  have 
occasion  to  explain.    Discussion  amounts  to  this,  that  not  only  must 
the  party  first  liable  be  called  in  an  action,  and  decree  obtained 
against  him,  but  also  that  complete  diligence  must  be  executed 
against  his  personal  estate,  and  his  heritable  estate  adjudged ;  Edgar 
V.  CraigmiUar's  Heirs,  22d  March  1627.    In  some  bonds,  the  whole 
of  these  classes  of  heirs  have  been  anxiously  enumerated,  and  the        j 
\  privilege  of  discussion  renounced,  in  order  to  give  the  creditor  direct 
/  recourse  against  any  one  representing  the  debtor.    But  this  is  a  form 
to  be  resorted  to  only  in  very  special  ciivumstances ;  and  the  common       I 
style  already  quoted  effectually  secures  recourse  against  every  repre- 
sentative and  all  the  property  of  the  debtor.    Wherever  there   is 
any  probability  that  it  may  be  useful,  the  debtor  should  be  made  to 
renounce  on  behalf  of  his  heirs  the  privilege  of  discussion,  which 
I  will  obviate  the  trouble  and  expense  of  suing  an  heir  first  liable  but 
'  unable  to  pay,  and  will  give  immediate  recourse  against  any  remoter 
heir  who  has  the  means.    Of  the  practical  application  of  the  right  to 
require  discussion  there  is  an  example  in  Burnett  v.  Burnett^  4th 
March  1854 — a  case  which  illustrates  the  doctrine,  that,  when  per 
expreesum  one  part  of  an  obligant's  estate  is  bound  only  sviimdiaf^He^ 
the  representative  in  that  part  is  entitled  to  require  discussion  of  tlie 
remainder  of  the  estate.    Thus  in  an  entail  bonds  of  provision  veere 
narrated,  with  a  declaration  that  the  entailer's  whole  other  meaiUs 
should  be  applied  in  payment  in  the  first  place,  and  that  the  entailed. 
lands  and  heirs  of  entail  should  be  liable  only  evbeidiarie.    The  l&eir 
of  entail  was  found  entitled  to  demand  discussion  of  the  entailer's 
other  estates,  before  subjecting  him  or  the  entailed  lands.    But,  ^vHile 
all  the  heirs  are  liable,  those  not  primarily  liable  are  released,  if  t^lio 
creditor  accepts  the  obligation  of  the  heir  who  is  the  proper  dol>tor 
without  any  demand  upon  the  others.    Accordingly,  in  a  case  ^rli^ro 

*  In  the  British  Linen  Company  t.  LordJReayt  28th  May  1850,  it  was  held  that  «i^  &cti«  »iii 
of  constitution  of  a  personal  debt  can  be  insisted  in  against  the  heir  of  the  deoeaaecl  <lo>st4  »r 
without  calling  his  ezecutora.  I 


16  D.  780. 


12  D.  949. 


/ 
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the  creditor  transacted  with  the  general    representative,   receiving      Pakt  II. 

his  bond  of  corroboration  and  payment  of  interest  during  a  series  of    ^  . 

jean,  thus  accepting  of  him  as  his  debtor,  the  ancestor  having  left 
^afficient  funds,  such  creditor  could  not  afterwards  go  against  another 
hit  Mih  subsidiarie  ;  Threipland  v.  CampbeU,  23d  February  1855.  17D.487. 

The  word  "successors"  in  the  obligation  means  such  representa- Obligation  by 
tiTes  as  take  the  succession,  not  by  tlie  operation  of  law,  but  by  a^'g^^^' 
special  conveyance.  sorb. 

In  the  case  of  the  Lord  Justice-Clerk  v.  HamUton,  21st  January  M.  5911. 
It08,  it  was  objected  to  a  bond,  that  the  debtor  bound  his  heirs  and 
SQCcessors,  but  not  himself.    This  objection  was  based  upon  the  autho- 
ntj  of  a  title  in  the  Civil  Law,  which  made  void  all  obligations  not 
beginning  a  de/uncto  ;  but  it  was  disregarded. 

The  sum  in  the  bond  is  tlie  amount  owing,  which  is  called  the  The  bum  ik  ▲ 
principal  sum,  or  the  capital,  from  caput,  which  in  the  Roman  Law  ^^^' 
has  that  meaning.     By  the  Act  1621,  cap.  28,  it  was  made  lawful  to  I621,  c.  28. 
2^d  to  the  principal  the  interest  until  the  term  of  payment,  provided  i 
neither  principal  nor  interest  was  exacted  before  the  term.     The ' 
object  was  to  make  the  interest  as  well  as  the  principal  bear  interest 
Aom  the  term  of  payment.    This  Act  is  one  of  those  repealed  by 
17  &  18  Vict.,  cap.  90.     But  the  same  may  still  be  done,  when  it  is 
intended  to  add  the  first  term's  interest  to  the  loan.     The  obligation 
w  ''to repay*'    In  the  old  styles  the  word  "deliver"  was  added  in 
conformity  with  the  contract  of  mutuum,  in  which  the  borrowers 
obligation  was  to  re-deliver  as  much  of  the  same  article  as  he  had 
receivei    The  creditor's  name,  we  have  already  seen,  must  be  inserted.  Creditor's 
the  Act  1696,  cap.  95,  declaring  writs  subscribed  and  delivered  blank  leg^'c.  95. 
lo  be  null    Although  the  creditor  s  heirs  or  executors  be  not  specified 
m  the  bond,  it  will  nevertheless  descend  to  his  executors,  in  terms 
t'f  the  Act  1661,  cap.  32.     And  if  the  bond  be  taken  to  the  creditor 
^  his  heirs,  without  naming  executors,  still  it  will  descend  to  the 
executor,  he  being  hasres  in  mobUibus,    The  word  "  heir"  is  a  generic  Executor  w 
««Tn,  and  the  executor  is  the  heir  in  that  kind  of  property  under  j^* '"  ""'^' 
^hich  the  moveable  bond  is  classed ;  see  Blair  v.  Blair,  16th  No-  12  D.  97. 
member  1849.     If  a  bond  were  taken  to  a  party  and  his  lieirs-male, 
that  would  exclude  the  executor,  because  here,  instead  of  the  general 
^tnns,  there  is  used  a  term  so  qualified  as  to  define  a  particular  class 
^f  heirs ;  and,  as  there  is,  therefore,  no  room  for  the  presumption 
^t  the  executor  is  meant,  he  is  as  effectually  excluded  as  if  it 
^  been  done  by  express  words.    But,  whenever  there  is  room  for 
^?  presumption,  the  bond  will  be  accounted  moveable ;  and  this  was 
Ji^W  in  the  case  of  a  bond  payable  to  a  party  and  the  heirs  of  her 
'"^7,  which  was  decided  to  be  moveable,  and  so  transmissible  by  ^  ^^^ 
*«sUment ;  Vaffs  v.  Duff,  5th  June  1746.    But,  if  it  is  the  creditor's  Sbclusioh  op 
•i'h,  that  the  bond  descend  to  his  heir-at-law,  the  Statute  of  1661  ^"cdtors. 
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Pabt  II.     points  out  the  way  to  accomplish  this,  viz.,  by  making  it  payable  to 

Chafibb  I     ^^^  creditor  and  his  heirs,  sedtiding  executors.    These  words  render 

F.  C.  a  bond  for  money  heritable  sua  natara  ;  Ross  v.  Ross's  Trustees^  4th 

Bonos  bbclud-  July  1809.     In  this  case  it  was  decided,  that  a  bond  taken  to  the 

woBXBCDTOBfl,  qj^^j^q^  ^l^iSl  his  hoirs  and  assignees,  secluding  executors,  could  not 

be  transmitted  by  an  English  testament,  although  moveable  property 
in  Scotland  may  be  conveyed  by  such  an  instrument — becfiuse  a  bond 
secluding  executors  is  by  its  own  nature  heritable.  This  decision  is 
Inst.  ii.  2, 12.  in  Opposition  to  the  opinion  expressed  by  Mr.  Erskine.  If  it  is  wished 
that  the  heir  of  line  should  succeed  to  arrears  of  interest  due  at  the 
creditor's  death,  this  may  be  effected  by  adding  after  *'  secluding  exe- 
"  cutors"  the  words,  *^  from  the  said  principal  sum,  and  interest 
'^  thereof."  This  gives  to  such  bonds  a  character  more  extensively 
heritable  than  the  ordinary  heritable  rights  of  land,  which  do  not 
preclude  the  executor  from  receiving  arrears  of  rent  due  at  the  an* 
cestor's  death  ;  and  bonds  secluding  executors  are  not  subject  to  the 
ancient  rule,  which  suspended  the  heritable  character  of  bonds  until 
after  the  term  of  payment,  but  on  the  contrary  they  are  heritable 
from  their  date ;  Muir  v.  MuirSy  July  1687.   It  is  also  to  be  carefully 

E:ept  in  view,  that  if  an  heritable  right  of  any  kind  be  conveyed  in 
he  bond  as  a  security,  that  changes  the  nature  of  the  bond,  and 
onverts  it  into  an  heritable  right  In  Fraser's  Trustees  v.  FrascTy 
12th  July  1749,  the  sum  contained  in  a  moveable  bond  was  held 
heritable,  because  the  debtor  had  assigned  in  security  of  it  a  portion 
of  a  separate  heritable  security  belonging  to  him ;  and  in  Wataon 
V.  Macdonald,  5th  December  1 794,  personal  debts  were  found  to  be 
heritable,  because  a  lease  of  land  had  been  assigned  in  security  of 
them. 

As,  before  the  Act  1661,  bonds,  though  bearing  clauses  of  annual- 

'  rent,  were  held  to  be  moveable  before  the  term  of  payment,  so,  al- 

iNa  CHARACTEB  though  tYiQ  JUS  rstictm  was  exempted  from  the  operation  of  those  Acts  ; 

yet,  if  the  husband  die  before  the  term  of  payment,  the  bond  is  still 
\  considered  moveable,  and  subject  to  the  widow's  claim ;  Meuse   ▼. 
Craig* s  Executors,  22d  November  1748.    The  Act  1661  was  thougbt 
to  have  nothing  to  do  with  the  question ;  for,  although  thereby  obli- 
gations for  money  were  made  moveable  to  certain  effects,  which  before 
were  to  all  effects  heritable,  it  left  eveiything  moveable  which  beibre 
was  so.    The  same  rule,  of  course,  applies  also  to  the  husband's  cl&ixn. 
as  regards  bonds  payable  to  the  wife. '  The  effect  of  the  clause  of  in- 
terest in  changing  the  nature  of  obligations  is  strikingly  exhibited  iii 
Ross  V.  Ordham,  14th  November  1816.    In  this  case  A.  granted   to 
B/s  trustees  a  general  obligation  to  pay  R's  debts,  whereof  one  Tvas 
heritably  secured.    This  general  obligation  was  decided  in  the  Ooixrt 
of  Session  and  House  of  Lords  to  be  moveable,  and  therefore,  pa.ya\>\c 
out  of  A's  personal  estate,  so  as  to  diminish  his  widow's  claim  \ix\d 
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hrjus  relictcd.  But,  besides  the  general  obligatioD,  A.  granted  a  bond      Pabt  IL 
of  corroboration  of  one  of  the  debts,  and  because  the  bond  of  corro-    chapter  I. 
boration  contained  a  clause  of  annual-rent,  it  was  found  to  be  heritable 
quoad  the  widow,  and  so  not  to  affect  the^W  relicke. 

3.  The  date  of  payment — **  At  the  term  of  Martinmas  next.'*  For-  Date  op  Pay- 
merly,  when  interest  was  illegal,  and  the  creditor  had  to  look  to  the  *"*''  ^'  "^*"^- 
penalty  in  the  bond  for  his  profit,  the  term  of  payment  was  made  very 

short,  in  order  that  the  penalty  might  be  soon  exigible.  A  strong 
reason,  which  still  exists,  for  naming  an  early  term  of  payment  is, 
that,  until  the  term  is  passed,  the  debt  is  not  due,  and  the  bond, 
therefore,  will  not  serve,  if  necessary,  as  a  ground  to  secure  payment 
out  of  the  debtor's  moveable  estate  in  his  own  possession,  which  is 
carried  by  priority  of  diligence.  The  practice  is  to  make  the  sum 
payable  at  the  first  term  after  the  transaction. 

4.  The  penalty. — "  With  the  sum  of  «f  200  sterling  of  liquidate  Object  of  the 

''penalty  in  case  of  failure."    We  have  seen  that  the  penalty  was ''^''^''"  "^  ™* 

originally  introduced  as  a  covert  method  of  obtaining  profit  upon 

money  before  interest  was  allowed  by  law.     In  old  bonds  the  amount 

of  the  penalty  is  various ;  sometimes  extending,  as  in  the  English 

penal  bond,  to  double  the  principal     But,  now  that  the  exaction  of 

interest  is  legal,  the  insertion  of  a  penalty  has  no  reference  to  that 

purpose     The  profit  upon  the  loan  is  secured  by  the  obligation  of 

interest    The  penalty,  therefore,  is  intended  to  cover  the  damages 

which  the  creditor  may  sustain  by  failure  of  payment.     It  is  called 

liquidate  penalty,  because  it  is  an  ascertainment,  constituted  in  a 

liquid  form,  of  what  the  creditor  may  demand  in  name  of  damages 

for  non-payment.   We  say,  of  what  the  creditor  may  demand,  because 

he  is  not  entitled  as  a  matter  of  course  to  recover  the  amount  of  the 

penalty  specified  in  the  bond.     On  the  contrary,  since  interest  was 

permitted  by  the  Act  1587,  the  penalty  has  been  held  by  the  Court 

to  /ehite  merely  to  the  expenses  which  the  creditor  may  incur  in  the 

steps  necessary  to  enforce  payment,  and  as  an  expedient  to  facilitate 

the  recoyery  of  those  expenses.     It  must  be  regarded,  therefore,  as 

dearly  fixed,  that  the  penalty  specified  in  a  bond  is  always  restrict- 

^ble  to  the  amount  of  the  expenses  incurred  in  enforcing  payment. 

There  ia  no  law  or  regulation  determining  the  amount  of  the  penalty  j 

^  proportion  to  the  principal  sum.    By  1672,  cap.  19,  anent  adjudi- 

eationa,  it  was  eiuusted  that  the  creditor  should  have  adjudged  to 

him  as  mnch  of  his  debtor's  lands  as  should  be  equivalent  to  the  debt 

and  interest,  with  a  fifth  part  more  in  respect  the  creditor  wants  the 

use  of  his  money,  and  is  necessitated  to  take  land  for  the  same.    This 

proportion  of  one-fifth  is  supposed  to  have  been  the  average  amount 

cftbe  penalties  then  in  use  to  be  taken.    And,  after  the  passing  of 

*his  Act,  it  was  adopted  by  practitioners  as  a  rule,  and  has  since  been 

'^nirmed  by  the  general  practice.    The  Court  of  Session,  under  their 
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mixed  jurisdiction  of  law  and  equity,  make  the  penalty  subject  to 
the  exercise  of  their  nobUe  offidum,  and  limit  the  creditor's  demand 
under  it  to  his  expenses  actually  incurred.    But,  although  the  Court 
thus  modifies  the  penalty,  it  will  not  supply  one  where  it  is  omitted ; 
Leslie,  6th  January  1705.     A  penalty  ought  always,  therefore,  to  be 
inserted  in  bonds,  as  it  insures  ready  execution  for  expenses,  and  for 
this  other  reason  also,  that,  if  a  suspension  of  a  charge  upon  the  bond 
is  brought,  the  expenses  being  through  the  medium  of  the  penalty 
liquidated  as  well  as  the  principal  sum,  the  caution  found  in  the  sus- 
pension will  cover  the  expenses  as  well  as  the  capital    The  question 
here  occurs.  At  what  point  is  the  penalty  incurred  ?    The  bond  says 
"  in  case  of  failure" — that  is,  by  the  literal  interpretation,  if  the  prin- 
cipal be  not  paid  at  the  specified  term.     But  it  is  rarely  or  never 
contemplated  by  either  party  that  payment  shall  either  be  asked  or 
made  at  the  term  specified.   When,  then,  is  the  failure  incurred  which 
brings  the  penalty  into  efiect,  and  how  is  it  to  be  ascertained  ?    The 
answer  to  this  question  will  be  obtained  by  referring  to  the  old  style 
of  the  moveable  bond,  being  the  first  writ  in  Dallas's  system,  where 
the  penalty  (which  is  there  called  liquidate  expenses)  is  made  payable 
**  in  case  offaUziey  or  registration  of  thir  presents  in  our  default." 
The  alternative  here,  viz.  registration  in  default,  is  explanatory  of  the 
term  '*  failure  ;"  and  this,  therefore,  is,  in  the  ordinary  case,  the  point 
at  which  the  penalty  begins  to  be  exigible,  viz.  the  placing  the  bond 
upon  record,  which  is  a  judicial  procedure  towards  enforcement  of 
the  obligation.    The  expenses  which  fall  under  the  penalty,  and  are 
recoverable  by  virtue  of  it,  are  ordinarily  the  common  expenses  of 
diligence.     When,  therefore,  a  bond  has  been  the  subject  of  litigation, 
a  decree,  finding  the  debtor  liable  in  the  sums  contained  in  the  bond, 
principal,  interest,  and  penalty,  does  not  entitle  the  creditor  to  recover 
the  expenses  of  the  litigation,  unless  he  obtain  a  special  decemiture 
for  these ;  Gordon  v.  JUaitland,  27th  November  1 761.     Here  there 
was  an  appeal  to  the  House  of  Lords,  which  pronounced  an  afiirmance 
of  a  decree  for  the  sums  in  a  bond,  with  a  fifth  part  more  of  penalty 
in  terms  of  the  bond.    The  Lords  allowed  the  expense  of  the  dili- 
gence used  in  putting  the  decree  into  execution,  but  suspended  the 
letters  quoad  the  remainder  of  the  penalty.    The  case  of  Young  v. 
Sinclair^  21st  May  1796,  is  to  the  same  efieci    And  when,  in  a  sus- 
pension of  a  charge  given  for  principal  interest  and  penalty,  the 
letters  are  found  orderly  proceeded — that  is  to  say,  when  the  chai^g^o 
is  sustained  as  regular  and  not  liable  to  suspension — if  the  debtor 
shall  thereupon  tender  payment  of  principal,  interest,  and  the  necesi- 
sary  expenses,  and  that  ofier  be  refused,  the  refusal  is  a  ground  ioir  ct 
second  suspension;  Cowper  v.  Stuart,  4th  Januaiy  1740.    When, 
therefore,  it  is  intended  to  demand  more  expenses  than  the  neeeaasLry 
cost  of  diligence,  such  further  expenses  must  be  specially  craved 
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is  no  doubt  that  ex  lege  interest  continues  perpetually  due,  while  the      Fabt  ll. 
principal  remains  unpaid ;  Powrie  v.  Dykes^  2d  February  1667 ;  and    chaptor  I. 
that  it  runs  de  die  in  diem^  and  will  be  made  so  payable  whenever  ]^  ii648. 
the  agreement  of  parties  to  pay  termly  sliall  cease  or  fail.    If  a  bond 
were  written  without  stipulating  interest,  the  Court  would  decide 
according  to  the  circumstances,  and  award  interest  notwithstanding 
the  silence  of  the  bond,  if  there  were  grounds  for  presuming  such  to 
have  been  the  parties'  intention  ;  Gunninghame  v.  Cv^ninghame,  13th  i  S.  212. 
December  1821.     It  may  be  noticed  here  that  the  penal  interest 
imposed  by  the  Pupils'  Protection  Act,  12  &  13  Vict  cap.  51,  is  im- 
perative, and  the  Court  has  no  power  to  remit  it ;  Ballingcd,  3d  June  15  D.  7t2. 
1853. 

6.  Clause  of  consent  to  Regietraiion. — We  come  now  to  the  consent  Comsekt  to 
to  registration.     Having  already  fully  treated  that  subject,  it  is  un-  '*^**™^''*®"- 
necessary  here  to  say  more  than  that  the  purpose  of  registration  in 

this  case  will  be  for  preservation,  and  also  for  execution;  and  a       i,^(^'^ 
charge  of  six  days  must  be  consented  to,  otherwise  the  debtor  will     *^ 
be  entitled  to  fifteen  days'  charge,  the  shorter  inducice  introduced  by  I 
13  &  14  Vict  cap.  36,  not  being  extended  to  diligence  on  decrees  [ 
and  restored  protests,  excepting  in  edictal  citations.     As  the  Per- 
sonal Diligence  Act,  1  &  2  Vict  cap.  114,  although  it  directs  a  war- 
rant of  execution  to  be  embodied  in  the  extract  of  the  deed,  yet 
permits  parties  to  proceed  by  the  old  method  of  letters  of  homing 
and  other  separate  steps  of  diligence,  if  they  think  fit^  the  old  form 
of  this  clause,  viz.  '^  that  letters  of  homing  on  six  days'  charge,  and 
**  all  other  legal  execution,''  &c.  may  still  be  used.    But  it  is  more  in 
accordance  with  the  present  state  of  the  law,  resulting  from  the  Act 
referred  to,  that  the  consent  should  be  simply,  that  all  legal  execu- 
tion may  pass  upon  a  charge  of  six  days  upon  a  decree  to  be  inter- 
poned,  &C. 

7.  The  Testing-Clause. — Of  this  clause,  also,  we  have  already  made 
a  particular  examination,  and  it  is  unnecessary  to  recapitulate. 

Such  are  the  terms  of  the  personal  bond  in  its  simplest  form,  and 
it  will  be  seen,  that  in  every  part  it  contains  language,  of  which  the 
precise  import  cannot  be  fully  understood  without  legal  knowledge 
and  researcL  Its  terms,  by  inveterate  custom,  although  not  by 
statute,  have  become  fixed,  and  most  of  its  words  may  be  termed 
voces  signatcB — words  appropriated  to  the  particular  purpose  which 
they  serve  in  this  instrument,  and  as  to  which  the  prudent  Convey- 
ancer will  pause  before  substituting  any  others  in  their  room.  The 
form  which  we  have  examined  is  the  simplest  that  occurs,  being  be- 
tween a  debtor  and  creditor,  each  acting  for  himself,  and  in  reference 
to  a  distinct  loan. 

Variaiians  in  Bonds. — Let  us  now  look  at  the  variations  which 
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Part  II.      that  it  should  be  legal,  and  not  merely  bank  interest*     Bj  the 

CHAFnm  I.    g^i^G^l  ^^9  interest  is  not  allowed  upon  interest,  and  this  rule  is 

only  avoided  by  a  judicial  or  voluntary  act     The  cases  in  which 

accumulation  takes  place  so  as  to  make  interest  run  upon  interest, 

i.  651.  are  stated  by  Mr.  Bell  in  his  Commentaries.    They  consist  of  judicial 

sales^  in  which  the  debts  and  interest  are  held  as  accumulated  at  the 
;  date  of  payment  of  the  price — of  money  in  the  hands  of  trustees, 
agents,  tutors,  and  others  who  are  bound  in  duty' to  accumulate — of 
voluntary  corroboration,  adding  interest  to  principal— of  denuncia- 
tion, as  we  shall  afterwards  see — and  of  adjudication.  These,  and 
the  payment  of  interest  by  a  cautioner,  are  the  only  instances  in 

7  S.  669.       /  which  interest  is  allowed  upon  interest ;  JoUy  v.  M^NeiU,  28th  May 

7829.    The  same  doctrine  will  be  found  in  the  previous  case  of  Duke 

F.  C.  of  Queentberrf/'s  Eaecutors  v.  Tait,  23d  May  1 822,  which  illustrates 

also  this  qualification  of  the  general  rule,  viz.  that,  where  a  debtor 
is  entitled  to  retain  interest  in  security  of  counter  claims,  he  will  not 
be  allowed  to  make  the  right  of  retention  a  source  of  profit  to  him- 
self, but  will  be  held  bound  to  account  for  the  interest,  on  the  same 
footing  as  if  it  were  paid,  or  were  in  the  hands  of  a  third  party  who 
would  account  as  agent  In  such  circumstances,  therefore,  accumu- 
lation will  be  allowed. 

iKTEimr  RUKs       The  only  other  words  requiring  remark  in  this  part  of  the  bond  are, 

dedkindiem.  "yearly,  tennly,  and  continuaily."  The  practice  of  requiring  pay- 
ment of  interest  half-yearly  is  comparatively  recent  Formerly  the 
annual  rent  was  levied  but  once  a  year,  and  bonds  stipulating  the 
payment  yearly  are  still  occasionally  met  with.  The  word  "  continue 
"  aUy"  was  introduced  by  the  anxiety  of  Conveyancers  to  avoid  the 
effect  of  the  strict  interpretation  of  obligations  under  the  Civil  Law, 
and  the  risk  that,  in  any  circumstances,  the  payment  of  interest  ibr 
a  broken  part  of  a  year  or  half  year  might  be  objected  to.    But  there 

*  In  an  accounting,  where  all  liability  had  been  denied,  the  Court  accumulated  the  prin- 
cipal and  the  interest  found  to  have  been  due  at  the  date  of  citation,  and  allowed  interest  upon 
the  accumulated  sum  from  that  date,  though  the  conclusions  of  the  summons  did  not  cover 
the  demand.    The  Court,  however,  refused  to  give  biennial  rests  after  the  date  of  citation, 
rests  being  of  a  penal  nature,  and  not  to  be  enforced  where  the  litigation  is  not  vexatiouR  ^ 
18  D.  609.  M'Lean  v.  CampbeUj  16th  February  1856.    In  the  case  of  Napier  v.  Gordon^  3d  Octoljer 

1831,  interest  upon  arrears  of  interest  was  allowed  from  the  next  term  afler  the  date  of  cit«^ 
5  Wil.  &  Sh.  tion.  The  Lord  Chancellor  observed : — "  I  cannot  perceive  the  difference  between  the  liability 
App.  745.  "  to  pay  interest,  where  A.  is  indebted  to  B.  for  interest  upon  money  due,  and  the  liability 

"  to  pay  interest  upon  interest,  where  A.  owes  B.  money  phu  the  interest.    You  may  c».11  it 
"  compound  interest ;  it  is  perfectly  immaterial  as  to  the  Law  of  Scotland.**    ..."  rrTi*:^ 
'*  party  refusing  payment  upon  the  citation  has  put  himself  in  mcrdf  and  is  just  aa  tniicrh 
"  liable  to  pay  interest  upon  interest  as  upon  the  principal,  or  any  other  debt  which  on&  ^mj«n 
'*  owes  another."    .    .    .    "In  Scotland  it  is  not  because  it  is  interest,  but  because  it  is 
"  the  subject-matter  of  the  action,  that  the  Scotch  Law  gives  interest  (contrary  to  the  j>riti 
"  ciple  of  the  English  Law),  from  the  instant  that  the  party,  being  called  upon  to  pay,   «\ri<| 
'*  who  ought  to  pay  upon  citation,  refuses  to  pay,  and  thereby  becomes  in  mor&J* 
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is  no  doubfe  that  ex  lege  interest  continues  perpetually  due,  while  the      Pabt  11. 
principal  remains  unpaid ;  Powrie  v.  Dykes,  2d  February  1667 ;  and    chImwi  I. 
that  it  rans  de  die  in  diem,  and  will  be  made  so  payable  whenever  m.  ii648. 
the  agreement  of  parties  to  pay  termly  shall  cease  or  fail.    If  a  bond 
were  written  without  stipulating  interest,  the  Court  would  decide 
according  to  the  circumstances,  and  award  interest  notwithstanding 
tbe  silence  of  the  bond,  if  there  were  grounds  for  presuming  such  to 
baye  been  the  parties'  intention ;  Gunninghame  v.  Cunninghame^  13th  i  S.  212. 
December  1821.     It  may  be  noticed  here  that  the  penal  interest 
imposed  by  the  Pupils'  Protection  Act,  12  &  13  Vict.  cap.  51,  is  im- 
peratiye,  and  the  Court  has  no  power  to  remit  it ;  Ballingai,  3d  June  15  D.  712. 
1853. 

6.  Clause  of  consent  to  Registration, — We  come  now  to  the  consent  Consehtto 
to  regbtration.     Having  already  fully  treated  that  subject,  it  is  un-  ^^^^'™^'''*^"- 
necessary  here  to  say  more  than  that  the  purpose  of  registration  in 
this  case  will   be  for  preservation,  and  also  for  execution;  and  a        i,tO'^ 
charge  of  six  days  must  be  consented  to,  otherwise  the  debtor  will    ^ 
be  entitled  to  fifteen  days'  charge,  the  shorter  inducice  introduced  by  ! 
13  4  14  VicL  cap.  36,  not  being  extended  to  diligence  on  decrees  ;' 
^d  restored  protests,  excepting  in  edictal  citations.     As  the  Per- 
sonal Diligence  Act,  1  &  2  Vict.  cap.  114,  although  it  directs  a  war- 
nmt  of  execution  to  be  embodied  in  the  extract  of  the  deed,  yet 
f&miU  parties  to  proceed  by  the  old  method  of  letters  of  homing 
and  other  separate  steps  of  diligence,  if  they  think  fit,  the  old  form 
of  this  clause,  viz.  "  that  letters  of  homing  on  six  days'  charge,  and 
''  qU  other  legal  execution/'  &c.  may  still  be  used.     But  it  is  more  in 
accordance  with  the  present  state  of  the  law,  resulting  from  the  Act 
referred  to,  that  the  consent  should  be  simply,  that  all  legal  execu- 
lion  may  pass  upon  a  charge  of  six  days  upon  a  decree  to  be  inter- 
poned,&c. 

7.  The  Testing-Clause. — Of  this  clause,  also,  we  have  already  made 
&  particular  examination,  and  it  is  unnecessary  to  recapitulate. 

Such  arc  the  terms  of  the  personal  bond  in  its  simplest  form,  and 
it  win  he  seen,  that  in  every  part  it  contains  language,  of  which  the 
precise  import  cannot  be  fully  understood  without  legal  knowledge 
sfld  research.  Its  terms,  by  inveterate  custom,  although  not  by 
ttataie,  have  become  fixed,  and  most  of  its  words  may  be  termed 
^^cei  signottiB — words  appropriated  to  the  particular  purpose  which 
they  serve  in  this  instrument,  and  as  to  which  the  prudent  Convey- 
vicer  wUl  pause  before  substituting  any  others  in  their  room.  The 
^srxsi  which  we  have  examined  is  the  simplest  that  occurs,  being  be- 
(Veen  a  debtor  and  creditor,  each  acting  for  himself,  and  in  reference 
*»o  a  distinct  loan. 

Variaitons  in  Bonds, — Let  us  now  look  at  the  variations  which 
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Pabt  II.     occur,  and,  firsiy  at  those  which  arise  from  a  peculiarity  in  the  posi- 
Cuj^TOfc  L    *^^^  ^^  ^^  granter,  as  not  acting  for  himself  individually,  but  under 
powers,  judicial  or  voluntary,  on  behalf  of  another. 
Form  of  bonds      (1.)  Bond,  by  a  Tutor. — ^This  is  a  deed  not  likely  to  occur  in  its 
BY  TOTOBs.        strict  form,  obliging  the  pupil  only,  on  whose  behalf  the  money  is 
borrowed.    The  tutor  cannot  bind  his  pupil  so  as  to  exclude  him 
from  challenging,  after  he  shall  have  attained  majority,  every  deed 
granted  by  his  tutor  on  the  head  of  minority  and  lesion.    A  bond 
by  a  tutor,  therefore,  binding  his  pupil  alone,  would  not  only  be  sub- 
ject to  challenge,  but  must  be  regarded  as  incapable  of  enforcement 
during  the  pupil's  minority,  and  until  after  the  qwidriennium  utile. 
But  the  tutor,  or  some  other  person  interested  in  the  pupil  and  hav- 
ing confidence  in  the  tutor's  management,  may  be  willing  to  be  bound 
personally  on  his  behalf.     And,  in  this  case,  it  is  still  proper  to  con- 
struct the  bond  so  as  to  oblige  the  pupil  himself,  since  the  loan  is 
truly  on  his  account,  in  order  to  serve  as  evidence  to  that  effect  on 
behalf  of  the  party  thus  becoming  bound.     In  these  circumstances 
the  bond  will  be  granted  by  the  tutor,  adding  to  his  proper  designa- 
tion his  character  as  tutor,  with  a  reference  to  the  authority  under 
which  he  acts,  whether  that  be  nomination  in  a  deed  of  settlement,  a 
gift  from  Exchequer,  or  service  as  tutor  of  law.    It  must  narrate  the 
occasion  for  borrowing  the  money,  in  order  to  show  that  it  was  in 
rem  tfersum.    It  then  acknowledges  receipt  of  the  money  for  the  use 
and  behoof  of  the  pupil,  and  the  tutor  binds  the  pupil,  (who  must  be 
properly  designed,)  and  his  heirs,  executors,  and  successors ;  and  the 
tutor  or  other  obligant  will  bind  himself,  and  his  heirs,  executors,  and 
successors.     If  the  tutor  is  the  other  obligant,  especial  care  most  be 
taken,  that  he  is  bound,  not  merely  as  tutor,  for  that  obligation  would 
only  affect  the  pupil's  estate,  but  as  an  individual;  and,  in  order  to 
make  this  perfectly  clear,  the  narrative  shoidd  state  his  intention  to 
become  bound  not  only  as  tutor  but  also  personally  and  individually 
for  the  creditor's  greater  security.    A  clause  may  be  inserted,  binding 
the  tutor  to  procure  a  ratification  of  the  bond  by  the  pupil,  when  he 
shall  attain  majority,  or  by  his  heirs  and  executors  in  the  event  of 
his  death.    In  order  effectually  to  exclude  the  objection  of  lesiou,  it 
is  very  advisable,  that  the  tutor  or  the  creditor  preserve  evidence  of 
the  application  of  the  money — such  as  receipts  for  board,  education, 
clothing,  &c.    This  deed  is  not  subscribed  by  the  pupil,  but  by  the 
tutor  on  his  behalf. 
Form  of  bonds     (2.)  Bond  by  a  Minor  and  his  Curators. — The  remarks  just  made 
with  regard  to  the  hazard  incurred  by  a  creditor  lending  to  a  pupil, 
apply  also  to  the  bond  of  a  minor  with  or  without  curators.     The 
deed  is  granted  by  the  minor  himself,  with  advice  and  consent  o{  h\& 
curators,  who  must  be  named  and  designed,  and  the  deed  or  nomina- 
tion under  which  they  act  referred  ta    The  bond  will  ruu  iu  ihe 
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names  of  the  whole  curators,  and  also  of  the  whole  tutors  in  the  case      Part  II. 
of  a  pupil,  if  there  he  more  than  one ;  but,  if  a  quorum  is  authorized    chactbb  1. 
by  the  deed  of  nomination  to  act,  then  it  is  sufficient  that  it  be  sub- 
seribed  by  the  limited  number  appointed  as  a  quorum. 

(S.)  Band  by  a  Factor. — A  factor  or  commissioner  cannot  bind  his  Form  of  bonds 
constituent  for  money  borrowed,  without  special  powers  to  that  effect  ^  ^^^^^ 
When  such  powers  have  been  granted,  as  to  the  sufficiency  of  which 
the  creditor  must,  of  course,  satisfy  himself,  the  deed  is  in  the  name 
of  the  factor,  whose  power  must  be  narrated,  and  particularly  the 
spedal  power  to  borrow  money  and  grant  bonds.  He  binds  his  con- 
stituent, who  must  be  accurately  named  and  designed,  and  his  heirs, 
executors,  and  successors.  In  order  to  avoid  any  difficulty  with 
respect  to  the  competency  of  summary  diligence  against  the  consti- 
tuent upon  a  bond  granted  by  his  factor,  the  factory  ought  to  contain 
a  consent  by  the  principal  party  to  the  registration  not  only  of  the 
&ctory,  but  of  the  bonds  to  be  granted  by  the  factor  by  virtue  of  the 
power  conferred  on  him,  to  the  end  that  execution  upon  six  days' 
cbarge  may  proceed  against  the  constituent  himself.  In  the  bond 
tlie  fiustor  will,  of  course,  consent  to  registration  for  execution  against 
his  constituent 

(4)  Bond  bff  Trustees. — Loans  are  not  readily  granted  to  trustees,  Fobm  of  bokim 
if  they  be  not  specially  empowered  to  borrow  money.    The  nature  of  "^  ™u8tei». 
the  trast^  and  its  exigencies,  may  by  implication  raise  a  constructive 
power,  but  it  is  most  satisfactory,  that  there  be  an  express  authority 
in  the  trust-deed,  and  this  point  ought  to  be  carefully  attended  to  in 
the  preparation  of  trust-deeds  under  circumstances  where  it  may 
be<»me  necessary  or  expedient  to  borrow.    The  bond  is  in  name  of 
the  tmsteeSy  and  is  subscribed  by  the  whole,  or  by  a  quorum,  the 
powCT  to  a  quorum  being  set  forth.    If  the  truster  is  alive,  they  will 
bbd  him,  and,  whether  he  is  alive  or  not,  they  will  bind  themselves 
as  tmsteea     Bonds  by  trustees  do  not  furnish  the  means  of  personal 
compulsion,  because  a  party  bound  as  trustee  is  liable  only  to  make 
the  trust  funds  forthcoming.    He  is  not  liable  to  personal  diligence 
under  such  an  obligation;  Campbell  v.  Gordon,  21st  February  1840,  2  D.  639. 
affirmed  13th  June  1842.    Trustees,  however,  are  personally  liable  i  Bell's  Ai)p. 
to  this  effect,  that,  after  granting  an  obligation  to  a  creditor  of  the  ^^^' 
trusty  which  they  have  the  means  of  paying,  they  are  bound  to  pre- 
serve these  means,  and  they  will  not  be  allowed  afterwards  to  plead 
ittsohrency  of  the  trust  estate ;   Thomson  v.  M^Lachlan's  Trustees^  i  s.  787. 
24th  Juno   1829.     But,  as  bonds  by  trustees  do  not  furnish  the 
meautf  of  summary  personal  diligence,  they  are  deficient  in  that 
vhidi  is  generally  the  most  effectual  means  of  recovering  payment  in 
pefamal  bonds ;  and  the  creditor  may  probably,  therefore,  require 
ihe  tnntees  or  others  to  become  piersonally  bound,  in  which  case  the 
deed  must  bear  explicitly,  that  they  are  bound  not  only  as  trustees, 
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Past  IL      but  personally  or  as  individuals  conjunctly  and  severally,  and  their 

Ghattui  I.    respective  heirs,  executors,  and  successors.   The  meaning  of  the  words, 

*'  conjunctly  and  severally,"  we  shall  shortly  have  occasion  to  explain. 

Form  of  bonds      (^0  Bonds  by  Burghs  and  Incorporcvtions. — When  there  is  occasion 

By  coRPo&ATB   to  transact  a  loan  with  a  burgh  or  an  incorporation,  the  constitution  of 
the  particular  body  must  be  examined,  in  order  to  ascertain  its  powers, 
and  in  what  manner  the  body  corporate  may  be  effectually  bound  In 
the  case  of  a  royal  burgh,  no  loan  can  be  contracted  without  a  previous 
Act  of  Council  authorizing  it,  in  terms  of  the  Statute  1693,  cap.  28, 
and  3  Geo.  IV.  cap.  91,  §  11>  under  the  pain  of  nullity  as  regards  the 
common  good  or  corporate  property,  out  of  which,  therefore,  the  lender 
cannot  recover  his  money ;  but  his  recourse  is  reserved  against  the  parties 
contracting,  who,  by  the- older  statute,  are  made  personally  liable  in 
their  private  fortunes  to  relieve  the  burgh.    The  bond  is  granted  by  the 
provost,. bailies,  dean  of  guild,  and  treasurer,  with  consent  of  the  other 
members  of  Council,  for  themselves  and  for  those  other  members,  all 
as  representing  the  community.    It  recites  the  Act  of  Council  author- 
izing the  contraction  of  the  debt,  and  binds  the  grantors,  and  their 
successors  in  office,  as  representing  the  community  of  the  burgh.     In 
this  form  the  grantors  are  only  liable  as  long  as  they  remain  in  office, 
and  then  only  to  the  extent  of  the  burgh's  property.     But  the  bond 
continues  a  good  ground  of  diligence  against  their  successors  in  office ; 

M.  2509.  Lord  Dmmlanrig  v.  Bailies  of  Hawick^  15th  January  1624 ;  Bowie  v. 

m!  2612;  VHson,  7th  February  1696 ;  Livy  v.  Mudie,  6th  August  1 774.     The 

expediency,  therefore,  of  such  loans  as  regards  the  security  of  the 
money  lent,  depends  upon  the  amount  of  the  corporate  property ;  and 
sufficient  data  for  forming  a  judgment  as  to  that  ought  to  be  obtained 
in  the  annual  accounts  of  the  revenues,  common  good,  and  debts, 
which,  by  the  Act  3  Geo.  IV.  above  referred  to,  must  annually  be 
prepared  and  made  accessible.  If  the  magistrates  or  others  are  willing 
to  add  their  personal  security  to  that  of  the  burgh,  care  must  be  taken 
to  have  them  bound  separately  and  distinctly  in  their  individual   ca- 
pacities.   In  minor  corporations,  the  bond  will  be  granted  by  certain 
office-bearers  named  in  the  constitution,  or  in  the  act  of  the  society 
authorizing  the  transaction  ;  and  the  same  rules  apply  in  these  cases, 
as  in  royal  burghs,  with  respect  to  the  restriction  of  the  liability  to  tVio 
corporate  property,  and  the  necessity  of  specially  obliging  as  indivi- 
duals any  parties  willing  to  be  personally  bound.    In  such  cases^  ho^w- 
ever,  the  constitution  of  the  body  ought  to  be  examined,  and  the  deed 
made  conformable  in  all  respects  to  its  provisions.''^ 

When  parties,  acting  for  others  in  any  of  the  capacities  to  mr^ic^i 
we  have  referred,  are  not  the  granters,  but  the  receivers  of  the  l>oiid 

•  Reference  may  be  made  to  "  The  Joint  Stock  Company's  Act,  1866,"  (19  and  20   Vivt 
c.  47.)     See  Appendix. 
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it  will  be  made  payable  as  follows,  viz., — In  the  case  of  a  tutor  the      Pabt  II. 
monej  will  be  acknowledged  to  have  been  paid  by  him  as  tutor,  and    Q^^^i^  j 
the  obligation  will  be  to  repay  to  the  pupil,  and  his  heirs,  executors,  vamationb 
and  assignees,  or  to  the  tutor  for  his  behoof.     The  bond  to  a  minor  bonds,  AHisraa 
and  his  curators  will,  in  like  manner,  be  payable  to  himself  or  his  character  of 
curators.    The  Juridical  Society's  Styles  contain  the  form  of  a  bond  the  crbditors. 
to  a  factor,  acknowledging  receipt  from  him  as  factor,  and  binding  the 
grantor  to  pay  to  the  constituent,  or  to  the  said  A.  B.,  his  present 
factor,  or  to  any  other  factor  legally  authorized  to  receive  the  same. 
This  IS  a  convenient  arrangement,  where   the  principal  party  is 
absent.    When  trustees  lend  money,  it  is  unnecessary  to  narrate  the 
terms  of  the  trust-deed.     The  bond  will  acknowledge  receipt  of  the 
money  from  them  as  trustees,  and  bind  the  borrower  to  repay  to 
them,  or  to  a  quorum,  or  to  their  successors  in  office.     The  bond  to  a 
burgh  or  incorporation  is  made  payable  to  the  treasurer  of  the 
burgh,  or  boxmaster  or  treasurer  of  the  incorporation,  or  to  his  suc- 
cessors in  office,  for  the  use  and  behoof  of  the  burgh  or  incorpora- 
tion.   Other  examples  of  variations  in  the  style  of  the  bond,  arising 
from  peculiarity  in  the  position  of  parties,  will  be  found  given  in  the 
Juridical  Society's  Styles — as,  for  instance,  a  bond  to  one  in  liferent 
and  another  in  fee — a  bond  to  a  husband  and  wife  in  conjunct  fee 
and  liferent,  and  to  a  wife  excluding  the  jus  mariti.     The  terms  and 
effect  of  such  destinations  as  these  will  be  considered,  when  we  come 
to  treat  of  settlements  in  contemplation  of  marriage  and  of  death. 
In  such  cases,  we  may  remark  here,  that  it  is  frequently  for  the  in- 
terest and  convenience  of  all  parties,  including  the  debtor,  that,  where 
there  is  a  liferent,  there  should  be  some  party  capacitated  to  receive 
and  discharge  the  principal  sum,  should  the  fiar  be  incapable.     The 
Werenter  may  himself  be  so  empowered,  and  that  will  be  proper  when 
it  is  his  money  that  is  invested.    In  such  circumstances,  there  should 
^  a  declaration,  that  the  liferenter  by  himself  alone,  and  without  the 
eonsent  of  the  others  named  in  the  bond,  shall  have  power  to  receive 
^i.  discharge  the  sum,  and  to  do  diligence,  in  the  same  way  as  if  he 
lad  been  named  fiar. 

^ond  of  Annuity, — The  bond  of  annuity,  when  the  annuity  isBowDsopA*- 
/n/rdiased,  states  the  price  ad  the  consideration,  and  the  grantor 
^>lnds  himself,  his  heirs,  executors,  and  successors  whomsoever,  to 
Qake  payment  to  the  grantee,  "  during  all  the  days  of  his  lifetime^ 

*  ^f  an  annuity  of  ^100  sterling  at  two  terms  in  the  year,  Whit- 
*'  nnday  and  Martinmas^  beginning  the  first  term's  payment  thereof 
"  tt<  Wkiistinday  next,  for  the  proportion  of  the  said  annuity  to 

foU  due  from  the  date  hereof  to  that  term,  and  the  next  term*s 

*  }^yme$U  thereof  at  Martinmas  thereafter  for  the  half  year  preced- 
'  '^,"  Ac.     And  there  is  stipulated  a  fifth  part  more  of  each  termly 
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Chaptbb  I. 


Pabt  II.      payment  of  liquidate  penalty,  and  interest  from  the  respective  terms 
of  payment 

Annuities  being  heritable,  because  they  bear  a  tract  of  future 
time,  and  a  yearly  profit  without  relation  to  any  capital  sum  or 
stock,  it  was  formerly  held,  that,  upon  the  death  of  the  annuitant 
between  terms,  the  annuity  ceased  as  at  the  term  preceding  his 
deathy  because  it  did  not  become  due  de  die  in  diem,  like  the  interest 
of  money,  but  was  due  in  indivisible  termly  payments,  and,  if  the 
whole  termly  payment  did  not  become  due  by  the  creditor's  surviv- 
ance,  no  part  of  it  was  exigible ;  Cclebrooke  v.  Oibsan-Craig,  14th 
May  1836.  When  it  was  intended,  therefore,  that  a  proportion 
should  be  payable  from  the  last  term  till  the  day  of  the  annuitant's 
death,  express  provision  had  to  be  made  to  that  effect.     But  the 

4  &  5  WilL  IV.  Apportionment  Act,  4  and  5  Will  IV.  cap.  22,  now  renders  exigible 

^'    '  a  portion  of  an  annuity  for  the  period  from  the  term  till  the  death  of 

the  creditor,  including  the  day  of  the  death.    This  Act  was  held  to 

6  D.  96S.        extend  to  Scotland  in  the  case  of  Bridges  v.  Fordyce,  7th  March 

6  B^irs  App.  1. 1844,  affirmed  23d  February  1847. 


13  S.  756. 


Form  of  bonds 
bt  mobb  tbah 
one  obuoart. 


Behefit  OF 

DIVISION. 


M.  14630. 


Bonds  by  more  than  one  person. — We  are  now  to  examine  the  rules 
which  determine  the  effect  of  bonds  granted  by  two  or  more  persona 
As  obligations  among  the  Romans  were  undertaken  by  certain  verba 
solemnia,  and  these  obligatory  words  were,  in  the  case  of  obligatioas  by 
more  than  one  person,  pronounced  by  each  obligant  separately,  it  re- 
sulted, that  each  obligant  was  liable  for  the  full  amount  of  the  obliga- 
tion ;  in  the  words  of  that  jurisprudence,  they  were  liable  singtdi  in 
solidum^  The  rigour  of  this  rule  was  modified  by  the  Emperor  Hadrian, 
who  conferred  upon  co-obligants  thus  bound,  a  privilege  called  benefir- 
cium  diffisionis,  by  which  any  obligant  was  entitled  to  require  that  the 
amount  should  be  divided  in  equal  shares  among  the  whole  parties 
bound,  and  each  sued  for  his  own  share  only.    With  us  the  co-obligants 
in  a  bond,  which  binds  them  simply  without  any  words  to  indicate  the 
extent  of  the  obligation,  have  by  common  law  the  benefit  of  division. 
If  the  bond  is  for  a  sum  of  money,  it  is  presumed  that  they  have 
shared  it  equally,  and  they  are  liable  pro  rata — that  is,  each  for  his 
own  proportion  only ;  but  if  any  obligant  becomes  bankrupt,  the  reat 
must  in  equal  shares  make  up  his  part    As  this  rule  takes  its  rise 
from  the  circumstance  of  the  parties  being  joined  in  the  same  obliga.- 
tion,  its  effect  is  expressed  by  the  word  **  conjunctly "    So  parities 
bound  conjunctly  are  only  liable  pro  raid,  and  they  cannot  be  sixied. 
separately  in  an  action  upon  the  bond  for  more  than  their  respectiire 
shares.    There  is  a  case  reported,  Sloan  v.  JiacmiUan,  6th  FebnuLry 
1 751,  in  which  the  word  '*  conjunctly'"  was  held  to  import  an  oblige., 
tion  in  solidum.    The  document  here  was  a  letter  inter  rtistioos^  a.r\^ 
it  was  construed  according  to  the  presumed  intention  of  the  p&Y^l^r. 
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But  the  established  legal  acceptance  of  that  word  is,  that  the  whole     PawtII. 

obligants  united  undertake  the  obligation,  and,  therefore,  that  each    Chapter  I. 

is  liable  only  for  his  shara     The  obligation  is,  therefore,  the  same,  Jonrr  and 

whether  the  parties  are  bound  simply,  or  with  the  word  "  conjunctly"  o^^ons"!  ^°'^' 

added.    If  it  is  intended  to  bind  the  whole  obligants,  not  pro  ratd, 

but  80  that  each  will  be  liable  for  the  whole  amount,  that  effect  will 

be  produced  by  binding  them  "severaUy."    That  word  produces  the 

same  effect  in  a  deed  signed  by  more  than  one  person,  which  resulted 

from  the  obligations  pronounced  separately  under  the  Roman  law. 

So,  when  two  or  more  parties  subscribe  a  deed,  binding  themselves 

seTerally,  it  is  the  same  as  if  each  gave  an  obligation  bearing,  that, 

although  others  were  bound  with  him,  he  was  himself  liable  for  the 

whole  amount     From  this  it  results,  that  any  one  of  obligants  boimd 

severally  may  be  sued  alone  for  the  full  sum.     Although,  therefore, 

it  may  not  add  to  the  ultimate  security  of  the  obligation,  the  word 

'^seTeraUy^'  is  veiy  important  in  providing  instant  and  effectual  re- 

coune  against  each  party  for  the  whole  amount  of  the  debt    The 

full  liability  of  each  obligant  may  be  qualified,  even  when  the  word 

" severally '^  is  used;  but  it  will  require  express  terms  to  do  so,  as  in 

farquhar  v.  M*Ka%n,  28th  July  1 638,  where  two  parties  being  bound  m.  2282. 

conjunctly  and  severally,  "  ilk  one  for  his  own  part"  the  latter  words 

restricted  the  liability  of  each  to  a  half.     The  same  result  follows,  if 

the  parties  are  all  bound  as  "fvU  debtors,"  or  ''as  co-principals  and 

''full  dAtors"  each  obligant  being  in  that  case  also  liable  in  solidum  ; 

Ihnbar  v.  Earl  of  Dundee,  July  1665.     Parties  bound  together  in  a  m.  3584. 

lK)nd  are  liable  in  solidum,  although  not  bound  severally,  or  as  full 

debtors^  when  the  object  of  the  obligation  is  not  divisible,  of  which 

two  examples  are  noticed  by  Mr.  Erskine,  viz.,  a  contract  for  the 

transport  of  goods ;  Orott  v.  Sutherland,  14th  June  1672 ;  and  an  M.  14631. 

obligation  to  provide  a  militia-man ;  Dickson  v.  Turner,  24th  Novem-  m.  14632. 

ler  1697.     But,  when  the  obligation  is  converted  into  damages  for 

i^ou-performance,  it  becomes  divisible,  and  the  parties  are  only  liable 

pro  raid;  Denniston  v.  Semple,  15th  July  1669.    And,  when  the  m.  14630. 

terms  of  the  obligation  are  such  as  import  a  co*partnery  between  the 

eo-obligants,  they  are  liable  in  solidum,  though  not  bound  severally 

^.r  as  full  debtors ;  Mushet  v.  Harvey,  16th  December  1710.    From  m.  14636. 

l^Toor  to  commerce  also,  acceptors  and  other  obligants  in  bills  and 

promissory  notes  are  each  liable  in  solidum,  although  it  be  not  so 

^ipretsed,  as  will  afterwards  be  more  particularly  explained. 

As  joint  obligants  are  only  liable  ^o  raid,  so  they  have  a  claim  of  Reuef  among 
^atual  relief  against  each  other.    Any  co-obligant,  therefore,  who  ^^^^■"^^'f'"- 
P&jB  a  debt,  is  entitled  to  recover  from  the  other  obligants  their  share 
(-f  the  loss  ;  CarsweU  v.  Irvin,  15th  January  1850.     This  right  arises  12  D.  462. 
'injure  by  the  mere  fact  of  payment ;  and  he  who  pays  may,  with- 
out obtaining  any  assignation,  claim  relief  from  the  other  obligants 
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to  this  extent,  that  every  obligant  remaining  solvent  must  pay  an 
equal  share ;  Craigie  v.  Orcbham^  21st  December  1710.  When  one 
of  several  obligants  has  paid  his  own  proportion  of  the  debt,  he  is 
entitled  to  call  upon  the  others  to  pay  their  shares,  so  that  the  bond 
may  be  discharged  ;  Low  v.  Farquharson,  8th  February  1831.  The 
creditor  in  a  bond  by  several  obligants  bound  conjunctly  and  severally 
may  exact  payment  from  any  one  of  them.  But,  when  an  obligant' 
has  paid,  and  obtained  an  assignation,  he  cannot  use  his  assignation, 
so  as  to  defeat  the  right  of  each  co-obligant  to  have  the  liability 
equalized  among  the  whole  of  their  number ;  neither  can  this  equality 
be  prevented  by  the  interposition  of  a  stranger  on  behalf  of  B,ujsociu8; 
Gilmour  v.  Finnie,  11th  December  1832. 

A  bond  subscribed  by  several  persons  is  generally  for  the  benefit 
of  one  of  their  number,  and  the  rest  become  bound,  in  order  to  give 
him  the  benefit  of  their  credit.     When  the  bond  is  in  this  fonn,  the 
party  on  whose  behalf  it  is  granted  is  called  the  principal,  and  those 
who  become  bound  for  him  are  termed  cautioners.     When  parties 
are  bound  as  cautioners,  either  in  the  same  deed  with  the  principal 
debtor,  or  by  a  separate  deed,  they  are  entitled  to  this  privilege,  that 
they  may  require  the  creditor,  before  exacting  payment  from  them, 
to  use  the  legal  means  of  recovering  the  amount  from  the  principal 
debtor.     This  results  from  the  nature  of  the  cautionary  obligation, 
which  imports  that  the  surety  is  bound  only  subsidiarie  to   this 
effect,  viz.,  that  he  engages  to  pay,  if  the  principal  obligant  faiL 
The  ancient  Roman  law  did  not  admit  of  this  distinction.    By  it,  the 
surety  (adpromissor)  was  liable  immediately,  as  well  as  the  principal 
debtor ;  but  Justinian  conferred  this  privilege  upon  those  who.were 
bound  for  the  debts  of  others,  viz.,  that  the  parties  should  be  sued  ia 
the  order  of  their  liability — ^the  principal  first,  and  his  sureties  afler- 
wards.     This  privilege  is  termed  beneficium  ordinis — with  tis,   the 
the  benefit  of  discussion ;  and  it,  as  well  as  the  benefit  of  division, 
may  be  renounced  either  in  express  terms,  or  by  the  cautioners  bind* 
ing  themselves  as  principals  or  as  full  debtors.    But  the  privilege  is 
available  wherever  the  surety  is  bound  as  cautioner,  and  has   not 
renounced  it.* 

*  The  beiie6t  of  discussion,  formerly  competent  to  a  cautioner,  is  abolished  bj  "  The  Mer- 
"  caotile  Law  Amendment  Act  (Scotland),  1856.'*    By  Section  8th  it  is  enacted,  "  Where  any 
"  person  shall,  after  the  passing  of  this  Act,  become  bound  as  cautioner  for  any  prtncipcd. 
"  debtor,  it  shall  not  be  necessary  for  the  creditor  to  whom  such  cautionary  obligation  sliall 
"  be  granted,  before  calling  on  the  cautioner  for  payment  of  the  debt  to  which  such  cautionary 
"  obligation  refers,  to  discuss  or  do  diligence  against  the  principal  debtor  as  now  requ]re4i  'bv 
"  law  ;  but  it  shall  be  competent  to  such  creditor  to  proceed  against  the  principal  debtiCM*  «od 
"  the  said  cautioner,  or  against  either  of  them,  and  to  use  all  action  or  diligence  against  botK 
"  or  either  of  them  which  is  competent  according  to  the  law  of  JSootland:   Provided  «J^r«y8 
"  that  nothing  herein  contained  shall  prevent  any  cautioner  from  stipulating  in  the  * 
"  ment  of  caution  that  the  creditor  shall  be  bound  before  proceeding  against  htm  to 
"  and  do  diligence  against  the  principal  debtor." 
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In  order  to  discuss  the  principal  debtor,  it  is  not  sufficient  that  the      Part  II. 
creditor  merely  ask  payment.     If  the  ground  of  debt  be  not  liquid —    Chapter  I. 
that  is,  such  as  to  give  him  immediate  execution,  as  a  bond  with  Discubuon  of 
consent  to  reiristration  for  diligence,  or  a  bill  or  promissory  note —  trincipal 
tlie  creditor  must  constitute  his  debt  against  the  principal  debtor  by 
.  a  judicial  decree,  and  then  he  must  execute  a  charge  against  his 
person.    This  proceeded  formerly  upon  letters  of  horning,  after  which 
the  debtor  was  denounced  as  a  rebel,  and  the  denunciation  recorded ; 
and  this  is  the  point  at  which  the  person  of  the  debtor  was  held  to 
have  been  sufficiently  discussed ;  Brisbane  v.  Monteithj  24th  July  M.  3588. 
1662.    Now,  by  the  1st  and  2d  Vict.  cap.  114,  §  10,  the  recording  of 
the  execution  of  charge  is  declared  to  have  the  same  effect  as  if  the 
debtor  had  been  denounced  rebel,  and  the  denunciation  registered. 
The  debtor's  estate,  as  well  as  his  person,  must  be  discussed,  his  move- 
ables by  poinding  or  arrestment  and  furthcoming,  and  his  heritable 
estate  by  adjudication ;  MUne  v.  GrcBme,  March  1684.   The  bankruptcy  m.  3588. 
of  the  principal  debtor  is  held  to  bo  sufficient  discussion,  because,  his 
vbole  means  being  judicially  transferred  to  his  creditors,  there  is  no 
hope  of  recovery  by  attaching  his  person,  and  no  estate,  real  or  personal, 
against  which  diligence  can  be  directed.     Absence  from  this  country 
k  also  held  to  exempt  the  creditor  from  the  necessity  of  discussing 
tbe  principal  debtor,  if  the  latter  has  no  estate,  moveable  or  heritable,  . 
within  the  jurisdiction  of  our  Courta    If  the  principal  debtor  be  dead, 
it  is  still  necessary  to  discuss  his  heir  and  estate.     The  contrary  was 
fonnd  in  the  case   of  Wishart  v.  Wishart,  16th  May  1835,  but  the  13  S.  769. 
decision  was  reversed  upon  appeal,  12th  May  1837.     But,  although  2  Sh.andMacl. 
tlte  benejicium  ordinis  obliges  the  creditor  to  discuss  the  principal    ^^' 
debtor,  the  cautioner  may  be  sued  in  the  same  action  with  the  prin- 
cipal, provided  execution  against  the  cautioner  be  superseded,  until 
the  principal  is  discussed;  Douglas  v.  Lindsay,  December  1662.;  M.  8125. 
Primroses  v.  Commissary  Clerks  of  Edinburgh,  1st  July  1737 ;  -Ifoc-  7  S.  845. 
doaelly.  Mankin,  7th  July  1829.     An  obligant  upon  a  bill  of  exchange 
or  promissofy  note  cannot  plead  the  benefidum  ordinis,  even  although 
he  be  bound  expressly  as  cautioner,  because  the  legal  rules  applied 
to  bills  and  notes  do  not  admit  of  such  a  limitation  of  responsibility.  Guarahtees 
Nor  is  one  who  undertakes  to  guarantee  payment  of  a  debt  within  a  ^^  kktitlbd 

O  ,        *'  ,        ,  TO  PRITILEGK 

certam  time  entitled  to  require  discussion  of  the  principal  debtor ;  of  discussion. 

GaOawayv.  Robertson  &  Co.,  1st  July  1825.    A  bond  by  a  third  party  4  s.  132. 

to  see  rents  paid  during  the  currency  of  a  lease  is  not  properly  a 

<:aiitionary  obligation,  but  is  a  guarantee,  subjecting  the  grantor  to 

reeoone  if  the  rents  are  not  regularly  paid,  without  any  previous  pro- 

oeediDi^  by  the  creditor  against   the  principal  debtor.     Such  an 

otii^;aiit,  therefore^  is  not  entitled  to  tho  benefit  of  discussion ;  Grant  15  D.  42  l 

V.  Frndan^  22d  February  1853.     The  same  case  shows,  that  such  a 

I     ^otnateOy  like  the   obligation  of  warrandice,  does  not  make  tho 
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granter  liable  for  the  expense  of  suing  the  principal  debtor.    In 
framing'  letters  of  guarantee,  it  is  necessary  to  take  care,  ibat  the 
nature  and  extent  of  the  intended  obligation  be  explicitly  defined 
— where  one,  as  taking  burden  for  another,  binds  that  other,  thai  is 
only  a  guarantee  of  his  power  to  bind  the  other.    But  where,  as 
taking  burden  for  another,  one  binds  himself,  that  is  a  direct  gua- 
rantee upon  his  part  of  the  fulfilment  of  the  obligation ;  Mollism^s 
Trustees  y.  Craufwri^  11th  June  1861.    The  granting  of  a  guarantee 
is  generally  without  consideration  as  between  the  granter  and  grantee. 
The  granter,  therefore,  must  be  strictly  liable  in  the  precise  terms  of 
his  obligation,  otherwise  it  will  not  be  binding.,    Eveiy  condition 
also  which  he  stipulates  must  be  fulfilled.    So,  where  the  guarantee 
stipulated  that  an  invoice  should  be  sent  to  himself,  and  that  the 
goods  should  be  delirered  to  a  particular  person,  he  was  held  frees 
neither  of  these  conditions  having  been  fulfilled ;  Thomson  is  Go,  v. 
BreadaXbane^  18th  June  1854.     A  cautioner  ad  factum  prcestandum 
cannot  be  subjected  in  payment  until  the  principal  be  discussed, 
because  the  principal  alone  can  do  the  thing  for  which  the  obligation 
is  granted ;  and  no  claim  arises  against  the  cautioner  until  the  prin- 
cipal has  failed ;  Milne  v.  Orceme,  already  cited.     From  the  nature 
of  the  bond  of  caution,  which  resolves  into  a  separate  obligation 
against  each  cautioner,  it  follows,  that  the  cautioners  may  be  sued 
separately  for  their  respective  shares,  and  that  one  or  more  are  not 
entitled,  when  sued,  to  require  that  the  others  be  made  parties  to  the 
action ;  Macarthur  v.  iSco^,  15th  December  1836.    The  same  rule  is 
strongly  exemplified  in  Richmond  v.  Grahame,  8th  February  1847, 
where  a  committee  of  certain  subscribers  having  bound  themselves, 
^'  as  well  as  the  whole  other  commissioners  and  shareholders,  jointly 
**  and  severally ,''  the  individuals  bound  nominatim  were  held  liable 
to  be  sued  without  calling  the  other  shareholders. 

As  the  sufficiency  of  bonds,  executed  by  more  than  one  petBow, 
may  be  aifected  by  various  objections  relating  to  their  constitution, 
or  to  the  creditor's  conduct  in  relation  to  the  parties  bound,  it  is 
necessary  to  refer  briefly  to  these  objections,  in  order  that  the  pre*- 
cautions  necessary  to  obviate  them  may  be  apparent.     A  cautioner  is 
not  bound,  although  he  has  signed  the  obligation,   if  the  principal 
debtor  has  not  signed  it.    This  results  from  the  nature  of  accessory 
obligations,  which  cannot  take  effect  if  the  principal  debt  be  not 
incurred ;  Orichton,  December  1612 ;  and  one  is  not  bound,  wlio  su\)- 
scribes  in  reliance  upon  the  obligation  of  another,  not  being  made 
aware  that  that  other  has  already  been  discharged  ;     Wingoie  ^ 
Martin,  4th  December  1829*     A  surety  has  in  equity  and   in  law  a 
claim  of  relief  against  the  principal  debtor,  so  as  to  recoNer  from 
him  whatever  the  surety  may  be  compelled  to  pay  on   liis  account. 
He  is,  therefore,  entitled  upon  payment  to  obtain  from  tVio  crcAVVoi 
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an  assignment  of  his  claim  and  right  of  action  against  tli^  principal      PartJI. 
debtor.      This  right  is  called  jus  cedendarum  actionum ;   and  the    Chapter  I. 
creditor,  in  order  to  preserve  his  recourse  against  the  cautioner,  must  Liberation  or 
be  able  to  assign  his  claim  against  the  principal  debtor.     From  this  ^^^^^^^ 
it  results,  that,  if  the  creditor  shall  discharge  the  principal  debtor,  crbditob, 
then  his  recourse  against  the  cautioner  ceases,  because  he  cannot  ^^^^^ 
now  transfer  to  the  cautioner  his  right  of  Action  against  the  l^tin- ^^^  actionum. 
cipal ;  Wallace  v,  Donald,  13th  January  1825.     It  is,  therefore,  neces-  3  s.  433. 
saiy  in  discharging  the  principal  debtor  to  stipulate  expressly,  that 
the  discharge  shall  have  no  effect  if  the  cautioner  shall  thereby  be 
liberated     An  example  of  a  discharge  so  qualified  occurs  in  Smith  1  i^-  ^59. 
V.  Ogilme,  22d  November  1821.     The  cautioner's  objection  on  this 
head  is  of  course  cut  off  if  he  consent  to  the  discharge  of  the  prin- 
cipal debtor ;  Fleming  v.  WiUon,  24th  May  1823.     Here  a  cautioner  2  S.  336. 
was  held  to  have  consented  by  presiding  at  the  meeting  of  creditors, 
at  which  it  was  agreed  to  discharge  the  debtor.    A  creditor  may, 
however,  discharge  a  principal  debtor  who  has  been  sequestrated, 
without  releasing  the  cautioner ;  2  and  3  Vict.  cap.  41,  §  42.*     Upon 
the  same  principle,  as  cautioners  have  mutual  relief  inter  se  for 
whatever  sum  any  one  shall  pay  above  his  own  share  pro  rata,  it 
foDows,  that,  if  the  creditor  discharge  one  of  several  cautioners,  he 
loses  recourse  against  the  rest  for  the  discharged  obligant's  propor- 
tion of  the  debt,  because  to  that  extent  he  has  cut  off  their  relief; 
GUtnour  v.  Finnie,  11th  December  1832.     The  co-obligant  is  thus  n  S.  193. 
relieved  to  the  extent  only  of  the  discharged  obligant's  share,  but  the 
TBlief  is  thus  limited,  only  when  the  period  of  the  obligation  has 
expired,  and  the  debt  become  mature."}"    If,  during  the  currency  of  the 
period  of  the  obligation,  the  creditor  discharge  an  obligant  without 
consent  of  the  others,  they  are  freed  from  their  obligation  altogether ; 
British  Linen  Company  v.  Thomson,  26th  January  1 853.     The  cau- 15  D.  314. 
tioners  are  also  discharged  if  the  creditor  refuse  payment  when  ten- 
dered; Cooper  y.  Blackmore  and  Co.,  27th  June  1834;  because  he  12  s.  834. 
lies  under  an  implied  obligation  not  to  prejudice  the  cautioners,  and 
they  would  have  been  relieved^  by  his  taking  payment.     The  cau- 
tioner IB  also  discharged,  if  the  creditor  shall  enter  into  an  illegal 
agreement  to  his  prejudice  ;  Lawson  v.  Coldstream,  I7th  May  1837.  i5  S.  930. 

*  Tkis  Act  IiATing  been  repealed — vupraf  p.  51,  note — ^a  Bimilar  provision  will  be  found  in  19  &  20  Vict. 
tW  ftuikroptcy  (Scotland)  Act,  §  56.  c.  79,  $  56. 

t  Tkis  is  altered  by  "The  Mercantile  Law  Amendment  Act  (Scotland),  1856,"  and  the  19  &  20  Vict. 
".aStcr  ■  discharge  of  one  cautioner  now  operates  as  a  discharge  to  all.    Section  9  enacts, —  c.  60,  §  9. 
'  From  and  after  the  passing  of  this  Act,  where  two  or  more  parties  shall  become  bound  as 

cwtSonerB  for  any  debtor,  any  discharge  granted  by  the  creditor  in  such  debt  or  obligation 
'  y  toy  Qoc  of  such  cautioners,  without  the  consent  of  the  other  cautioners,  shall  be  deemed 
"  ttd  taken  to  be  a  diacliaige  granted  to  all  the  cautioners ;  but  nothing  herein  contained 
'  ^sD  be  deemed  to  extend  to  the  case  of  a  cautiijfier  consenting  to  the  discharge  of  a  co-  / 
who  may  have  become  bankrupt." 
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The  same  general  principle,  that  the  cautioner's  obligation  is  at  an 
end,  if  the  creditor  by  any  act  or  neglect  cut  off  or  weaken  his  relief, 
is  illustrated  by  numerous  decisions,  and  in  various  ways.    Thus,  if 
he  allow  the  debt  to  prescribe,  the  cautioner  is  free  ;  Hab/burtom  v. 
Oraham,  12th  July  1735.     A  cautioner  is  released  if  the  creditor 
liberate  the  debtor  after  incarceration.     This  effect,  however,  does 
not  follow  in  the  case  t)f  liberation  after  apprehension,  but  before 
imprisonment.     The  creditor  also  loses  recourse  against  the  cau- 
tioner, if  he  discharge  any  security,  for  the  cautioner's  relief  extends 
to  the  property  of  the  debtor,  and  when  any  part  of  the  debtor's 
estate  has  been  appropriated  as  a  security,  the  cautioner  has  an 
interest  to  require  that  it  shall  be  made  available,  and,  if  the  cau- 
tioner pay,  he  is  entitled  to  receive  an  assignation  of  the  security. 
If,  therefore,  the  creditor  relinquish  the  security,  his  recourse  is  lost, 
because  he  has  cut  off  the  cautioner's  relief,  and  disabled  himself 
from  assigning  the  security.      The  same  result  follows,  if,  by  the 
creditor's  neglect,  a  security  is  not  perfected,  and  loss  thereby  ensues. 
So,  when  the  creditor  holds  an  heritable  security,  to  which  the 
cautioner  is  entitled  to  look  for  his  relief,  the  cautioner  is  (reed  if  the 
creditor  neglects  to  complete  the  security ;  Fleming  v.  Thomaan^  23d 
May  1826  ;  Storie  v.  Gamie^  3d  June  1830 ;  which  are  both  cases  of 
securities  with  holdings  a  me,  which  failed  in  consequence  of  the 
creditor  neglecting  to  obtain  confirmation.  The  cautioner  is  not  bound, 
if  the  conditions  of  the  principal  obligation  are  varied  without  his 
knowledge  ;  Taylor  and  Pater  son  v.  Scoular,  20th  June  1816.    Here 
the  obligant  agreed  to  be  collaterally  bound  for  <j?100  towards  a 
composition  of  10s.  in  the  pound,  but  the  composition  having,  without 
consulting  him,  been  fixed  at  10s.  6d.,  and  the  arrangement  otherwise 
varied,  he  was  held  to  be  thereby  liberated.    In  Munro  v.  Cameron.^ 
18th  May  1821,  upon  the  failure  of  a  tenant,  his  cautioner  became 
liable  for  the  rent,  but  was  held  to  be  liberated  by  the  granting  of  a 
new  lease  to  another  party  without  his  privity.     See  also  the  case  of 
Walker  v.  Fraser,  10th  February  1837.    Farther,  if  the  creditor 
grant  indulgence  and  delay  without  consent  of  the  cautioner,  tlie 
latter  is  freed ;  Macartney  v.  Mackenzie,  4th  June  1830 ;  reversed 
23d  September  1831.    In  this  case  the  creditor,  without  the  c&u- 
tioner's  privity,  made  afiidavit  of  debt  in  a  trust,  whereby  diUgenee 
was  superseded  for  three  years,  and,  although  he  did  not  subacriV>c 
the  deed  of  accession,  he  was  held  in  the  Court  of  last  resort  to  hct^o 
approbated  the  trust  and  superseding  of  diligence,  and  so  to  h^vc 
liberated  the  cautioner.     But  mere  inactivity  on  the  part  of    tlio 
creditor  will  not  liberate  the  cautioner.    The  rule  is  thus  stated.    l>y 
Lord  Eldon  : — "  If  a  creditor,  without  the  consent  of  the  surety, 
''  time  to  the  principal  debtor,  by  so  doing  he  dischai^es  the 
"  — that  is,  if  time  be  given  by  virtue  of  positive  contract  betvirooi^ 
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"  the  creditor  and  principal,  not  where  the  creditor  is  merely  inactive."      Part  n. 
The  rule,  as  thus  stated,  was  applied  in  the  case  of  MactaggarVs    chapteb  I. 
Repmefniatives  v.  WcUsofiy  24th  January  1834,  reversed  16th  April  12  s.  382. 
1835 ;  and  in  Creighton  v.  Rankin,  6th  Februaiy  1838 ;  affirmed  26th  ^^^'g^g*'"*'^- 
May  1840  ;  as  also  Morison  v.  BcUfour,  16th  February  1849.    This  ij*^  447. 
benefit  extends  to  the  obligants  in  letters  of  guarantee,  who  have  the  ^  ^^-  ^pp  ^ 
privilege  of  suretyship,  that,  if  the  creditor  grant  delay  to  the  debtor  ^^  ^*  ^^3- 
bj  taking  bills  or  otherwise,  the  grantor  of  the  guarantee  is  freed ; 
Bichardsan  v.  Harvey,  29th  March  1863.    The  rule  as  to  the  giving  15  d.  628. 
of  time  is  not  applicable  in  its  strictness  to  debts  owing  by  both 
heirs  of  line  and  of  provision ;  Stuart  v.  Campbeliy   6th  February  i4  D.  443. 
1852 ;  where  an  heir  of  possession  was  found  liable  for  the  amount 
of  abend,  notwithstanding  a  supersedere  of  payment  granted  by  the 
creditor  in  consideration  of  a  bond  of  corroboration  by  the  heir  of 
lina    If  the  creditor  be  chargeable  with  misrepresentation  or  con- 
cealment from  the  cautioner,  as  in  misrepresenting  the  amount  for 
which  the  obligation  is  undertaken,  the  cautioner  will  be  free ;  Royal 
Bank  v.  Ranken,  20th  July  1844.     This  case  shows  the  necessity  of  6  D.  1418. 
rigid  accuracy  as  to  the  facts  in  the  preparation  of  documents  relating 
to  such  obligations. 

From  the  nature  of  the  bond  of  caution  as  an  accessory  obligation 
it  necessarily  follows,  that,  where  the  principal  debtor  can  resist  a 
claim,  the  cautioner  also  can  resist  it,  there  being  no  place  for  his 
liability,  if  the  principal  for  whom  he  is  bound  be  not  liable.  Every 
defence,  therefore,  which  is  competent  to  the  principal  debtor,  is 
available  also  to  the  cautioner. 

It  is  another  inherent  quality  of  the  cautionary  obligation,  that 
the  cautioner  is  not  liable  beyond  the  terms  of  his  obligation.  So 
▼hen  one  was  bound,  that  a  party  should  account  for  goods  to  be 
shipped,  he  could  not  be  subjected  for  the  price  of  goods  shipped 
hefore  the  date  of  the  obligation;  Napier  and  Co.  v.  Bruce,  11th  2D. 556. 
February  1840. 

If  the  cautioner  is  not  freed  by  the  creditor's  conduct,  then  his  Cadtiokbr's 
remedy  consists  in  his  right  of  relief  from  the  principal  debtor  in  rklief. 
full,  and  from  the  other  sureties,  if  there  be  any,  to  the  extent  of 
their  shares  of  the  loss.  Against  the  principal  debtor  he  has  the 
^io  mandaJti,  (as  having  become  bound  at  his  desire,)  either  (1.) 
upon  being  distressed — that  is,  upon  any  legal  step  being  taken 
Against  him  by  the  creditor — when  he  may  require  him  to  get  the 
'obligation  discharged  ;  or,  (2.)  upon  payment,  which  entitles  him  to 
Jemand  payment  from  the  principal  debtor.  Before  distress  or  pay- 
Tnent  the  cautioner  may  sue  the  principal  for  relief,  if  the  debt 
remains  anpaid  after  the  term  of  payment,  and  even  before  the  term 
"f  payment  he  may  use  precautionary  diligence,  if  the  principal 
Jebtor  be  vergens  ad  inopiam.     In  Burnett  v.  Veitch,  20th  Novem-  M.  2121. 
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Part  II.  ber  1685,  decree  of  adjudication  was  allowed  to  go  out  in  favour  of  a 

Chaktbb  I.  cautioner,  although  not  distressed,  but  with  the  qualification  that 

Cautxokek's  i^  should  not  take  effect  till  distress.    Whei*e  the  cautioner  has 

HioHT  OF  obtained  an  onerous  assignation  of  the  debt  and  security,  he  can  use 

KPT  ISP    A/MB#<f 

J *    the  creditor's  rights  of  recovery  by  sale  or  otherwise,  and  it  is  not 

Ju»  eedenda-     relevant  to  allege  in  bar  of  these  rights,  that  he  was  a  cautioner,  and 

*  has  not  been  distressed ;  Gray  v.  Thomson,  24th  November  1847. 

10  D.  145.        The  principal  debtor  is  bound  to  relieve  the  cautioner,  not  only  of 
the  debt  and  interest,  but  also  of  the  expenses  of  maintaining  a 
reasonable  defence.    But  as  the  obligation  of  relief  is  intended  to 
subject  the  principal  in  payment  of  money  advanced  on  his  account, 
no  relief  is  granted  to  a  cautioner,  for  whose  benefit  the  principal 
debt  was  incurred ;  and  so,  when  the  di'afts  upon  a  cash-account 
were  employed  in  liquidating  a  previous  debt  for  which  the  cautioner 
was  bound,  he  was  found  not  entitled  upon  paying  up  the  account  to 
be  relieved  by  a  principal  obligant  not  liable  for  the  previous  debt ; 
4  D.  1478.        Erskitie  v.  Cormack,  5th  July  1842.     The  cautioner  has  no  relief,  if 
/  he  pay  a  debt  not  due  by  the  principal,  for,  upon  being  distressed,  ho 
'   should  notify  it  to  the  principal,  in  order  that  his  defences  may  be 
M.  2115.       i   stated  ;  Maxwell  v.  N'ithadale,  19th  December  1632.     Nor  has  he  a 
12  S.  130.         claim  of  immediate  relief,  if  he  pay  the  debt  before  it  is  due ;  Owen 
V.  Bryson,  26th  December  1833.    We  have  seen,  that  it  is  a  test  of  the 
creditor's  hold  upon  the  cautioner,  whether  or  not  he  remains  capable 
of  assigning  his  claim  against  the  principal  debtor,  and  the  securities 
for  it.     As  by  our  law  the  cautioner  has  the  benefit  of  recourse  de 
jure  upon  payment,  although  he  may  not  receive  an  assignation,  and, 
although  there  be  no  clause  of  relief,  it  was  formerly  held,  as  stated 
Inst.  iii.  3,  68.  by  Mr.  Efskine  upon  the  authorities  cited  by  him,  that  the  creditor 
might  not  be  compelled  to  assign  to  the  cautioner  who  paid.     It   is 
now  well  settled,  however,  and  a  point  of  the  most  familiar  practice, 
that  the  creditor  is  bound  to  assign  the  debt,  the  grounds  and  securi- 
ties of  it,  and  also  the  diligence,  to  an  obligant  who  makes  pay- 
M.  1386.  ment;  Erskine  v.  Manderson,  14tli  January  1780;  Lowe  v.  Oreig, 

6S.  543.  17th  February  1825.     A  cautioner  in  a  tack  is  entitled  upon  pay- 

ment of  the  rent  to  receive  an  assignation  of  the  landlord's  right  of 
F.  C.  hypothec ;  Stewart  v.  Bell,  31st  May  1814 ;  and  the  importance  of  liis 

M.  3390.  obtaining  it  is  shown  by  Garden  v.  Gregory,  February  1 735,  where 

an  arrester  was  preferred  to  a  cautioner,  who  had  paid  the  rei\t 
without  getting  an  assignation  of  the  hypothec,  which  was  held  to  Lk^ 
extinguished  by  the  payment  An  exception  to  the  obligation  to 
assign  is  admitted  in  the  case  of  a  security  held  by  the  creditor  for 
another  debt,  as  well  as  for  the  debt  paid  by  the  cautioner.  HLere, 
Ersk.  Inst.  iii.  equity  will  not  compel  him  to  transfer  the  security.  But  this  doe- 
"''  ^  '  trine  is  again  subject  to  the  qualification,  that  if  the  ci'editor  m^ke  a. 

J  second  loan,  posterior  to  that  for  payment  of  which  a  cautioner    is 
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bound,  lie  cannot  prejudice  the  cautioner's  relief  by  applying  a      PartII. 
security  held  for  both  debts  in  payment  of  the  second  debt  first,  so    chapter  i. 
as  to  cut  off  the  cautioner's  relief  from  the  security ;  Sligo  v.  Menzies,  2  d.  i478. 
18th  July  1840.    Here  a  cautioner  was  bound  in  an  heritable  secu- 
rity for  a  certain  sum.    The  creditor  made  a  subsequent  loan  to  the 
debtor  upon  the  same  security,  and  the  subjects  having  been  sold,  he 
proposed  to  apply  the  price  in  the  first  place  in  payment  of  the 
second  obligation,  so  as  to  throw  the  burden  of  the  prior  debt  upon 
the  cautioner.    But  he  was  held  bound  to  rank  the  debts  in  their 
natural  order,  and  so  give  the  cautioner  the  benefit  of  the  security. 
The  opinions  of  the  whole  Court  were  taken  on  this  case,  and  the 
report  is  full  of  instruction,  containing  the  elaborate  opinions,  dis- 
tinguished by  learning  and  legal  subtlety,  of  Lord  Mackenzie  in 
support  of  the  judgment,  and  Lord  Mokcrbiff  for  the  opposite  view. 

We  have  seen  that  co-cautioners  have  mutual  claims  of  relief  against  Relief  or 
each  other.    One  cautioner,  however,  cannot  sue  another  before  he  Pt^l^*''^"* 

t  I  inter  si. 

has  made  a  payment  himself,  although  he  may  sue  the  principal 
without  having  made  any  payment ;  Akton  v.  Denniston  Jk  Co.^  2d  7  S.  112. 
December  1828.    One  of  two  solvent  cautioners  having  paid  and 
obtained  an  assignation  is  entitled  to  charge  the  other  for  his  share, 
and  for  one-half  of  the  shares  of  the  insolvent  cautioners,  upon  as- 
signing to  that  extent  the  bond  and  securities  ;  Finlayson  v.  Smith,  6  S.  264. 
20th  December  1827.    A  cautioner  is  liable  to  the  same  objections 
as  the  original  creditor,  and  so  loses  his  recourse  against  a  co-cautioner 
by  giving  time  and  relinquishing  securities ;  Hume  v.   Youngson,  s  s.  295. 
12th  January  1830.    When  a  new  cautioner  becomes  bound  for  a 
debt,  it  was  formerly  held  that  all  the  original  obligants,  whether  p^^sk^  ingt.  lii. 
principal  or  cautioners,  were  principals  quoad  him,  and,  therefore,  ^*  69. 
bound  to  him  in  total  relief ;  but  it  is  now  settled  that  a  new  cau- 
tioner can  only  claim  total  relief  from  the  original  cautioners,  pro- 
vided he  became  bound  at  their  request  and  on  their  account ;  Lw- 
noxy.  CampbeU,  1 8th  May  1815.    Co-cautioners  are  subject  to  theF.  c. 
same  rule  aa  the  creditor,  viz.,  that  they  must  communicate  to  the 
other  cautioners  a  proportional  share  of  any  security  or  relief  which 
they  may  have  obtained  from  the  debtor.    This  rule  originates  in  the 
principle,  that  the  cautioners  are  all  equally  interested  and  entitled 
to  have  the  obligation  paid  out  of  the  debtor's  means,  and  that  no 
one  cautioner,  therefore,  can  weaken  the  common  security  by  appro- 
priating the  debtor's  property  to  his  own  separate  relief.    A  cautioner 
who  gets  a  security  from  the  debtor,  therefore,  although  it  be  expressly 
for  his  own  relief  only,  is  held  to  act  as  n^otiorum  gestor  for  the  whole 
obligants,  and  is  bound  to  communicate  to  his  co-obligants  a  rateable 
sliare  of  the  relief  thus  obtained.    Where  a  debt  was  compounded,  a 
<*autianer  was  found  entitled  to  recover  from  the  other  cautioners  their 
proportions  only  of  the  compounded  sum,  thus  giving  them  the  benefit 
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Part  II,      of  the  abatement ;  Brodie  v.  Keith,  27th  July  1672  ;  and  in  Milligan 
Chaptrr  I.    V.  Glen,  20th  May  1802,  one  of  two  cautioners,  having  obtained  an 
Cautioners'     heritable  security  in  relief  of  the  obligation,  was  held  bound  to  com- 
HEunr  inter  se,  niunicate  the  benefit  of  it  to  the  other  cautioner.     An  exception  to 
M.  3393.  this  doctrine  was  made  in  the  case  of  Lawrie  v.  Stewart,  6th  June 

M.  2140.  1823.     Cautioners  bound  in  the  same  deed,  but  for  separate  and  dif- 

2  S.  368.  ferent  sums,  were  here  held  not  to  be  correi — that  is,  bound  in  the 

same  obligation ;  and  such  of  them  as  had  obtained  securities  and 
relief  were  found  not  liable  to  communicate  these  to  a  cautioner  for 
a  different  amount,  who  had  been  forced  to  pay.  This  decision  was 
pronounced  by  a  bare  majority  of  Judges,  and  it  has  been  regarded  as 
at  variance  with  the  principle  of  cautionary  obligations.  But  the 
careful  Conveyancer  will  be  warned  by  it  not  to  leave  room  for  doubt, 
when  it  is  intended  that  there  should  be  a  proportionate  relief  amongst 
all  the  cautioners,  by  binding  them  expressly  to  communicate  to  each 
other  whatever  security  or  relief  any  one  of  them  may  obtain.  The 
obligation  to  communicate  securities  does  not  extend  to  the  case  of  a 
security  or  relief  obtained  from  a  stranger,  for  the  principal  debtor's 
estate,  which  is  the  common  source  of  relief,  is  not  thereby  dimin- 
ished. The  cautioner,  therefore,  to  whom  a  security  is  given  by  a 
8  s.  924.  third  party,  may  retain  it  entirely  to  himself;  Coventry  v.  Hutchison, 

16tb  June  1830.  It  is  of  importance  in  practice  to  attend  to  the 
rules  by  which  claims  are  regulated  upon  the  bankruptcy  of  a  co- 
obligant.  Although  liable  to  the  creditor  in  solidum,  correi  are  obli- 
gants  pro  ratd  only  in  relation  to  each  other.  When  one  of  two  joint 
obligants,  therefore,  pays  the  whole  debt,  he  is  entitled  to  be  ranked 
on  the  estate  of  a  bankrupt  co-obligant  for  half  the  amount  only ; 
M.  2136.  Maxwell's  Creditors  v.  Herons  Trustees,  8th  February  1792 ;  and  see 

M.  14668.  also  M'Ohie's  Creditors  v.  Tait,  18th  November  1785;  Craigie  v. 
M.  14649.  Graham,  21st  December  1710;  and  Bell's  Commentaries,  i,  354. 
Again,  the  claim  of  relief  arises  only  upon  such  part  of  the  debt  paid 
by  one  obligant  as  exceeds  his  share^  Although,  therefore,  the  estate 
of  an  insolvent  cautioner  has  the  whole  debt  ranked  upon  it,  that 
estate  has  no  further  relief  against  the  solvent  cautioners  than  in  so 
far  as  the  dividend  paid  has  exceeded  the  share  which  the  bankrupt 
M.  2552.  would  have  paid  if  solvent ;  Cranstoun  v.  M^Dowal,  22d  May  1798. 

Prrscription        The  facility  with  which  parties  interpose  their  credit  for  the  accom- 
OBUOATIOH8  "^  modation  of  friends,  not  realizing  the  ulterior  consequences  to  tlieni- 

selves,  and  the  miseries  thus  resulting  from  cautionary  obligationss 
did  not  fail  to  attract  the  attention  of  the  Legislature.  We  have 
seen  the  efforts  made  in  the  Roman  Law  to  alleviate  the  hardships  of 
sureties  by  introducing  first  the  benefit  of  division,  and  afterwards 
that  of  discussion,  and  that  the  Law  of  Scotland  has  adopted  l>otli 
of  these  principles.*    An  additional  protection  to  sureties  was  Intro- 

*  See  as  to  the  benefit  of  discuBHion,  mtpra,  p.  208,  note. 
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dticed  by  the  Act  1695,  cap.  5,  in  order  to  limit  the  duration  of  their      Part  II. 
liability.    This  statute  provides,  that  no  man  binding  and  engaging    chaptkr  I. 
for  and  with  another,  conjunctly  and  severally,  in  any  bond  or  con-  iggs^  c.  5. 
traet  for  sums  of  money,  shall  be  bound  for  the  said  sums  for  longer  Prescription 
than  seven  years  after  the  date  of  the  bond ;  but  that  from  and  after  obug]^o»^"'^ 
the  said  seven  years  the  said  cautioner  shall  be  eo  ipso  free  of  his  cmu*. 
caution.   The  Act  then  defines  who  are  the  cautioners  entitled  to  the 
benefit  of  the  enactment ;  and  these  are  parties  bound  for  another, 
either  as  express  cautioners,  or  as  principal  or  co-principal,  provided 
there  be  either  a  clause  of  relief  in  the  bond,  or  a  bond  of  relief  apart, 
intimated  personally  to  the  creditor  at  his  receiving  the  bond.     But 
it  is  declared,  that  all  legal  diligence  done  within  the  seven  years 
shall  be  effectual  afterwards.    This  prescription  of  cautionary  obliga- 
tions b  not,  it  will  be  observed,  like  other  short  prescriptions,  restricted 
in  its  effect  so  as  to  preserve  the  debt,  provided  it  can  be  established 
by  a  certain  limited  kind  of  evidence.     On  the  contrary,  it  operates 
as  an  immediate  and  total  extinction  of  the  obligation.     But  it  is 
available  only  to  one  who  is  bound  conjunctly  and  severally  with  the 
principal  debtor,  and  who  is  either  described  as  a  cautioner  in  the 
hood,  or  has  right  to  relief  by  a  clause  in  the  bond,  or  by  a  separate 
bond  of  relief  intimated  to  the  creditor  when  the  principal  bond  is 
delivered  to  him.     When  the  cautioner  is  bound  expressly  as  cau- 
tioner, he  receives  the  benefit  of  the  Act,  although  there  be  no  clause 
<>f  relief,  or  any  separate  bond  of  relief  intimated ;  Yuille  v.  8cotty  6  S.  137. 
27th  November  1827.     In  this  case,  the  party  was  bound  as  "  cau- 
*  tioner,  surety,  and  full  debtor ;"  and  being  thus  expressly  bound  as 
cautioner,  although  liable  also  as  principal,  he  was  found  to  have  the 
benefit  of  the  prescription  without  a  clause  or  bond  of  relief.     See 
aJso  MonUiih  v.  PaUison,  3d  December  1841.     This  being  a  statu-  ^  l>  ici. 
^rj  remedy,  and  the  nullity  being  created  by  statute,  it  cannot  be 
^*nounced  ;  and,  even  if  a  cautioner  pays  interest,  or  otherwise  recog- 
liises  his  obligation  after  the  lapse  of  seven  years,  he  is  presumed  to 
^  in  error,  there  being  no  room  to  apply  homologation  to  an  obliga- 
tion extinguished  by  statute.     A  cautioner,  therefore,  having  paid, 
^d  next  day  having  discovered  that  by  the  expiration  of  seven  years 
he  had  been  freed,  was  found  entitled  to  repetition  ;  Carrick  v.  Garse,  ^*-  293K 
'th  August  1778.     The  same  was  decided  in  the  second  stage  of  the 
•ase  of  Y utile  v.  ScoU,  9th  February  1830 ;  affirmed  on  appeal,  15th  ®  ^^^^  ^j^ 
Vp^ember  1831.     When  the  co-obligant  is  not  bound  expressly  as  a  App.  436. 
"autioner,  but  has  a  separate  bond  of  relief,  that  bond  will  not  be  Intimatiok  of 
i^aiJable  to  him  unless  it  be  intimated,  as  required  by  the  Act,  to  ^^^^^  nRUKF. 
:he  creditor  at  the  time  he  receives  the  principal  obligation.     And 
"f  Mirieilj  is  this  enforced  that,  although  the  creditor  has  a  private 
Knowledge  of  the  bond  of  relief,  that  circumstance  will  not  avail,  if 
'here  he  not  actual  intimation  in  compliance  with  the  statute;  BeU^^  ii039. 
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Part  11. 

Chaptbb  I. 
M.  11034. 

1  D.  409. 


ExoEPnoKs 

FROM  THE  ACT, 

lt)95,  c.  6. 


M.  1 1020. 


1,3  S.  221. 
1  R()b.  App. 
137. 


M.  11005. 
4  S.  702. 
14  S.  647. 
1  D.  618. 


M.  11010. 


6  D.  322. 


M.  11014. 


V.  Herdman,  14th  February  1727.  It  was  admitted  as  an  equipol- 
lent to  intimation,  that  the  creditor  himself  wrote  both  the  principal 
bond  and  the  bond  of  relief,  in  M^Ranlcen  v.  Schaw,  iUh  Februaiy 
1714.  But  the  authority  of  this  decision  was  stron{;ly  impugned  by 
the  Judges  in  DryadalB  y.  JolmsUme^  25th  January  1839,  in  which  it 
was  decided,  that  a  bond  of  relief  could  not  be  held  to  be  intimated, 
though  written  by  the  same  person  who  acted  as  agent  for  the  credi- 
tor in  writing  the  principal  bond. 

It  was  decided  in  various  old  cases,  that  the  Act  has  no  reference 
to  the  bonds  of  parties  who  are  all  equally  liable.    Nor  does  it  apply 
in  the  case  of  a  bond  of  corroboration,  in  which  the  cautioner  is  not 
bound  conjunctly  and  severally  with  and  for  the  principal  debtor; 
Caves  V.  Spence,  4th  December  1 742.    The  report  of  this  cascr  by 
Lord  Kames  contains  an  exposition  by  his  Lordship  of  the  deaign 
and  import  of  the  Act    A  collateral  obligation,  guaranteeing  pay- 
ment of  money  lent  upon  a  bond  and  disposition  in  security,  is  not  a 
cautionary  obligation,  and  the  granter  of  it  has  not  the  benefit  of  the 
Act;  Taitv.  Wilson,  8th  December  1836;  affirmed  on  appeal,  Slat 
July  1840.    Judicial  cautioners,  and  cautioners  for  the  faithful  dis- 
charge of  an  office,  are  not  entitled  to  the  benefit  of  this  Act,  which 
relates  to  obligations  for  liquid  sums ;  Strang  v.  Fleet,  5th  January 
1707 ;  Hogg  v.  Low,  10th  June  1826 ;  Oallie  v.  Moss,  4th  March  1836  ; 
Kerry,  Bremner,  5th  March  1839.     And,  as  it  relates  only  to  money 
obligations,  it  affords  no  benefit  to  the  cautioner  in  an  obligation  a^ 
factum  proBstanduni;  Stewart  v.  Campbell,  July  1726,     Nor  is  it  avail- 
able to  the  cautioner  in  a  bond  executed  in  a  foreign  country,  though 
sued  upon  in  this,  the  Act  being  held  to  affect  the  quality  of  the 
contract  ab  initio,  in  the  same  way  as  if  the  bond  bore  a  consent  to 
be  bound  only  for  seven  years.    For  such  a  presumption  there  is  no 
room  in  a  foreign  deed ;  and,  therefore,  the  statute  is  not  applicable 
to  a  contract  made  out  of  Scotland ;  Alexander  v.  Badenach^  23d 
December  1843.    And  the  septennial  limitation  does  not  cut  off  the 
claim  of  relief  at  the  instance  of  one  cautioner  against  another,  but 
that  claim  endures  for  forty  years ;  Forbes  v.  Dunbar,  February  1 776. 
The  Act  1695,  cap.  5,  attained  its  benevolent  object  in  only  a  very 
limited  degree ;  for,  while  it  pointed  out  in  what  way  the  benefit  of 
the  septennial  limitation  might  be  secured,  it  necessarily  indicated 
at  the  same  time  how  it  might  be  excluded ;  and  practitioners,  in 
order  to  avoid  the  operation  of  the  Act,  required  all  the  obligants  io 
be  bound  as  principals,  without  any  distinction  implying  that  one 
was  more  liable  than  another.     Our  bonds  for  borrowed  mone^  arc 
still,  accordingly,  so  conceived  as  to  make  all  the  parties  principals, 
and  bound  conjunctly  and  severally,  even  the  words   **  full  debtor," 
though  they  import  a  full  obligation,  being  avoided,  because  they  con- 
vey a  distinction  at  the  same  time.    Nor  will  the  creditor  take  a  \>ond 
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bearing  a  clause  of  relief,  because  that  implies  that  the  cautioner's  Part  11. 
liability  is  limited  to  seven  yeara  The  separate  bond  of  relief  was  thus  chapter  I. 
the  only  resource  available  to  a  co-obligant ;  who,  though  in  reality 
and  in  relation  to  the  debtor  benefited  he  is  a  cautioner  merely,  yet 
becomes  bound  as  principal  But  the  object  of  his  interposing  on 
behalf  of  the  party  who  wants  the  money  would  be  defeated  by  inti- 
mating the  bond  of  relief  at  the  time  the  principal  bond  is  delivered, 
for  the  creditor  would  thus  be  apprised  that  he  is  eventually  to  lose 
the  security  of  the  intimating  obligant,  and  this,  therefore,  would  be 
the  signal  for  calling  up  the  loan.  Although,  therefore,  a  bond  of 
Telief  be  taken,  it  is  not  generally  intimated  ;  and  thus,  in  the  great 
majority  of  ca^es,  the  intention  of  the  statute  is  defeated,  the  co- 
obligants  being,  as  Mr.  Boss  has  observed,  in  a  worse  position  than 
before;  because  before  the  statute  they  appeared  expressly  as  cau- 
tioners, which  gave  them  a  claim  to  the  privilege  of  discussion,  while 
now  they  are  deprived  of  this,  because  the  creditor  will  not  allow 
them  to  be  described  as  cautioners  in  the  bond. 

From  all  that  has  been  said,  the  following  rules  in  Conveyancing  Rulbs  for 
are  deducible,  viz. :—  ''"^"'™^  "'''''' 

(1.)  When  two  or  more  parties  are  bound  simply  without  any  addi- 
tion qualifying  the  obligation — ^as,  for  instance,  "  We,  A.  B.  &  C.,  hind 
*' awi Mige  oursdvea  and  our  heirs"  &c. — they  have  the  benefit  of 
division,  and  each  is  liable  only  for  his  own  share. 

-')  The  effect  of  the  obligation  is  the  same,  when  they  are  bound 
'  conjunctly/' 

I'x)  If  the  obligation  be,  "  We,  A.  B.  &  C,  bind  and  oblige  ourselves 
*  'conjunctly  and  severaUy**  the  obligation  is  in  solidum,  and  each 
"bli^nt  is  liable  for  the  full  amount 

i)  Tho  same  result  follows  when  a  party  is  bound  as  "  co-princi- 
pal,'*  or  as  "/aW  dtbtoTy*  with  another. 

••'».)  When  a  party  is  bound  as  cautioner  for  another,  he  is  entitled 
^^f  the  beneficium  ordinis,  and  may  require  the  creditor  to  discuss  the 
|*rincipal  debtor,  before  making  any  demand  upon  him.'^ 

'6.)  When  one  is  bound  as  cautioner  for  another,  he  has  a  claim  of 
'eii^f  against  the  principal  debtor  and  his  property  ;  and,  if  any  part 
'  that  property  be  impledged  as  a  security  for  this  debt,  such  security, 
•liother  granted  to  the  creditor  or  to  a  co-cautioner,  is  a  security  and 
"'■Vef  to  every  cautioner  as  well  as  to  the  holder  of  it,  and  neither  tho 
^nncipal  debtor's  obligation,  nor  a  security  granted  by  him,  can  be 
'  iclur^^ed  or  relinquished  without  thereby  relieving  the  cautioner. 
f  *'*  is  the  cautioner's  jus  cedendarum.  actionum,  by  which  he  is 

F*TTa  nmi  after  th«»  passing  of  the  Mrrcantile  Law  Aroemlmont  Act  (Sootlaml),  185C. 
'•"^w^B  be<('4fin)nfr  bound  an  cautioner  is  not  entitled  to  the  Itenefinum  ortJinh,  without 
•»  -rl-Ti ;  tupra,  p.  208,  note. 
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Part  II.     entitled  also  upon  payment  to  receive  an  assignation  of  the  principal 

.  ^  i  -     debtor's  obligation  and  of  every  security  affecting  his  property. 

Kui  158  FOB  (^0  ^^®  ^^^  ^^  bound  conjunctly  and  severally  with  another  for  a 

FRAMING  BOKD8  suui  of  monoy  is  discharged  by  the  expiration  of  seven  years  from  the 

OT^cAUTioN,      ^^^^  ^£  ^j^^  obligation,  provided  that  he  is  either  bound  expressly  as 

cautioner,  or  that  the  bond  contains  a  clause  of  relief  in  his  favour, 

or  that  he  has  a  separate  bond  of  relief,  intimated  to  the  creditor  at 

the  time  of  delivering  the  principal  bond. 

(8.)  The  beneficium  dtvisionis,  and  benefidum  ordinisf^  may  be 
.  renounced.  The  benefit  of  the  septennial  limitation  cannot  be 
j  renounced. 

These  are  the  rules  for  the  Conveyancer's  guidance  in  preparing 
bonds  and  obligations  by  more  than  one  obligant    They  are  fully 
illustrated  in  the  reports  of  decisions  which  have  been  referred  to, 
and  copious  examples  of  the  forms  in  which  they  receive  effect  will 
be^found  in  the  Juridical  Society's  Styles.    It  is  unnecessary  to  exa- 
mine these  in  detail,  but  one  or  two  remarks  may  be  useful  in  testing 
the  principles. 
Observations       At  page  65  of  the  Styles,  (vol.  ii.,  3d  edition,)  there  is  the  form  of 
OP  BONDS  OF     ^  bond  with  a  cautioner,  who  is  bound  simply  as  such,  and  the  respec- 
cAijTiox.  tive  liabilities  of  the  parties  are  thus  ascertained : — "  /,  the  said  A. 

"  da  prtndpdl,  and  /,  C.  <w  cautioner  for  Hie  said  A.,  but  that  sub- 
"  sidiarie,  and  after  discussion  of  the  said  A.,  and  as  proper  caiUioner 
"  only,  bind  and  oblige  ourselves,  our  hsirs"  &c     This  style  is  anxi- 
ously minute,  and  there  is  no  portion  of  it  after  the  word  "  cau^Mmer" 
necessary  for  the  cautioner's  security.    His  being  described  as  cau- 
tioner fixes  with  certainty,  that  he  is  liable  only  subsidiaries  and  that 
he  is  entitled  to  require  discussion,  although  these  effects^  resulting 
from  the  nature  of  the  obligation,  were  not  expressed.     The  same 
remark  may  be  made  in  regard  to  the  introduction  of  a  clause  of 
relief,  which  is  here  directed,  the  word  "  cautioner"  fixing  hia  claiin 
of  relief  as  certainly  without  the  clause  as  with  it     Here,  therefore, 
these  three  things,  viz.,  the  subsidiary  liability,  the  beneficium  ordinis, 
and  the  right  of  relief,  are  all  contained  in  the  word  "  cautioner"  and 
would  result  as  inevitably  by  the  force  of  that  word  alone,  as  they 
can  do  by  the  most  anxious  description  of  these  rights.*     We  have 
seen,  too,  that  the  description  of  "  cautioner"  secures  the  benefit  o( 
prescription,  so  that  the  clause  of  relief  is  unnecessary  as  reganls 
that  point  also.    But  this  form  is  open  to  the  remark,  that  the  par- 
ties are  not  per  expressum  bound  conjunctly  and  severally.     Their 
liability,  no  doubt,  is  the  same  without  these  words,  for  the  tentv 
"  cautioner"  implies  an  obligation  to  pay  all  that  the  principal  fails 

*  The  observations  do  not  now  apply  to  the  beneficium  ordmUy  inassmucli  aB,  in  order  u 
obtain  that  privilege,  it  is  necessar}'  that  the  cautioner  should  make  it  a  stipuWv^^^ 
ivpra^  p.  208,  note. 
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to  pay ;  but  it  would  be  prudent,  in  order  to  exclude  all  possibility  of      Part  II. 
qaestion,  to  make  the  cautioner  s  obligation  accord  in  temiinis  with    chaptbb  I. 
the  statute,  by  binding  him  conjunctly  and  severally  with  the  prin-  Fobms  of  bonds 
cipal  debtor.  o'^  cautiojt, 

I  do  not  advise,  that  those  portions  of  this  form  which  are  unne- 
cessary should  in  every  case  be  discarded.  That  is  a  matter  iu  the 
practitioner's  discretion;  and  it  may  often  be  advisable  to  make  deeds 
explain  their  own  effects  both  for  the  satisfaction  of  the  parties,  and 
also  that  they  may  be  made  clearly  aware — the  grantor,  of  the  liabi- 
litie^  which  he  is  undertaking — the  receiver,  of  the  security  which  he 
obtains.  It  is  a  good  general  rule,  however,  to  be  satisfied  with 
formS)  which  certainly  produce  the  desired  effect.  The  adage  ''  super- 
/ua  non  nocenC*  is  dangerous,  when  admitted  to  swell  the  language 
ofJocuments  so  liable  to  be  thoroughly  sifted  as  legal  instruments. 
If  one  could  be  absolutely  certain  that  what  he  says  is  indeed  super- 
tfaous,  then  there  were  no  harm ;  but  Avhat  is  superfluous  is  unnepes- 
sary,  and  what  one  Conveyancer  regards  as  superfluous,  another  may 
</igcoyer  to  be  restrictive ;  and  so  what  was  added  for  the  sake  of 
strength  may  in  reality  weaken  or  prevent,  in  a  greater  or  less 
<'^ree,  the  effect  which  the  proper  legal  term,  by  its  own  unaided 
force,  would  have  produced. 

At  page  56  of  the  Styles  there  is  a  form,  entitled  "  Bond  of  caution 
"  for  the  regxdar  payment  of  interest."    This  is  not,  strictly  speak- 
ing, however,  a  bond  of  caution.     It  narrates  the  principal  bond,  no 
doubt,  but  the  grantor  is  bound  absolutely  for  the  payment  of  the 
interest,  and  has  none  of  the  privileges  of  a  cautioner  in  relation  to 
the  creditor.     He  cannot  claim  the  benefits  of  division  or  of  discus- 
sion, or  the  septennial  prescription,  and  his  only  security  is  his  relief 
against  the  principal  debtor,  which  is  provided  for  by  stipulating 
a^gnations  upon  payment.     This  bond,  therefore,  is  to  be  regarded 
Qot  as  an  undertaking  that  another  shall  pay,  (which  is  the  proper 
Qifianing  of  caution,)  but  as  a  direct  contract  to  pay,  and  so  falls 
»ithin  the  distinction  drawn  by  Lord  Chancellor  Cottknham  in  the  j  ^^^  ^ 
appeal,  Wilson  v.  Tatty  already  referred  to.  150. 

The  form  of  **  Bond  with  cautioner  by  a  factor"  at  page  62  of  the 
%les  gives  an  example  of  an  obligation  framed  so  as  distinctly  to 
<Iefine  the  cautioner's  liabilities  and  rights : — "  /,  A.  cls  principcUy  and 
*  lyC  as  cautioner  and  surety  for  and  with  the  said  A.,  bind  and 
''  obUffe  ourselves  conjunctly  and  severally,  our  heirs,  executors,  and 
"  9icce8eors,  thfU  I  the  said  A.  shall  hold  just  compt  and  reckoning,'' 
^  Here,  in  terms  of  the  Act,  the  cautioner  is  bound  "  conjunctly 
**  dad  severally^  **for  and  with''  the  principal ;  his  obligation  is,  that 
^i.c  principal  shaU  perform,  and  the  privilege  of  discussion  is  properly 
'^ft  dependent  upon  the  character  of  cautioner.* 

*  111  reganl  to  tiic  benefidum  ordinUf  rofca-nce  w  mado  to  p.  208,  suj^f,  note. 
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CAUTIONARY 
OBLIGATIONS. 

M.  17056. 
p.  912. 


CASH-CRiiDlT 
BONJ>. 


Part  II.  Strict  observance  of  the  solemnities  is  indispensable  in  cautionary 

Chaptbr  I.    obligations.    Writing  is  essential  to  their  constitution ;  and  wherever 

SoLKUNiTiBs  OF  wHting  is  essential,  it  must  be  executed  in  legal  form ;  Wallace  v. 

Wallace,  25th  November  1782.  In  Hailes'  Decisions  will  be  found 
the  remarks  of  the  Judges.  It  was  the  case  of  an  improbative  obli- 
gation, of  which  the  granter  admitted  the  subscription ;  but  Lord 
Bbaxfibld  observed^  that,  wherever  writing  is  necessary,  no  acknow- 
ledgment of  subscription  will  serve  to  supply  legal  imperfections  in 
the  deed. 

Bond  for  cash  credit. — The  mode  of  business  conducted  under  the 
security  of  this  important  instrument,  Lord  Bbougham  remarks,  may 
almost  be  said  to  have  become  classical,  from  the  description  and 
commendation  of  it  given  by  Mr.  Hume.    The  passage  referred  to 
occurs  in  the  Essay  on  the  Balance  of  Trade.     After  characterizing; 
the  invention  as  "  one  of  the  most  ingenious  ideas  that  has  been 
"  executed  in  commerce,"  Mr.   Hume  describes  the  bank  credit 
thus : — '^  A  man  goes  to  the  bank,  and  finds  surety  to  the  amount, 
we  shall  suppose,  of  a  thousand  pounds.     This  money,  or  any  part 
of  it,  he  has  the  liberty  of  drawing  out  whenever  he  pleases,  and 
he  pays  only  the  ordinary  interest  for  it  while  it  is  in  his  hands. 
He  may,  when  he  pleases,  repay  any  sum  so  small  as  twenty  pounds, 
"  and  the  interest  is  discounted  from  the  very  day  of  the  repay- 
**  ment   The  advantages  resulting  from  this  contrivance  are  manifold. 
**  As  a  man  may  find  surety  nearly  to  the  amount  of  his  substance, 
and  his  bank  credit  is  equivalent  to  relldy  money,  a  merchant 
does  here  in  a  manner  coin  his  houses,  his  household  furniture, 
^*  the  goods  in  his  warehouse,  the  foreign  debts  due  to  him,  liis  ships 
**  at  sea ;  and  can,  upon  occasion,  employ  them  in  all  payments,  as  if 
they  were  the  current  money  of  the  country.    If  a  man  borrow  a 
thousand  pounds  from  a  private  hand,  besides  that  it  is  not  always 
to  be  found  when  required,  he  pays  interest  for  it  whether  he  be 
using  it  or  not.     His  bank  credit  cost  him  nothing,  except  during 
the  very  moment  when  it  is  of  service  to  him.     And  this  circum- 
stance is  of  equal  advantage  as  if  he  had  borrowed  money  at  much 
"  lower  interest.'' 

The  bond  for  the  cash  credit  proceeds  upon  the  narrative  that  the 
particular  bank  contracted  with  has  agreed  to  allow  the  obligants 
credit  upon  a  current  account,  to  be  kept  in  the  bank  books  in  name 
of  the  particular  obligant  who  is  to  operate  upon  the  acconnt,  to  the 
amount  of  a  sum  specified.    And  the  whole  obligants  bind  and  oblige 
themselves  conjunctly  and  severally,  and  their  heirs,  &c.,  to  pay  to  the 
bank  the  sum  so  specified,  or  such  part  or  parts  thereof  as  the  obli- 
gant in  whose  name  the  account  is  to  stand  shall  obtain  value  for,  or 
draw  out  by  orders  on  the  bank  or  their  cashier,  and  such  sums  as 
the  bank  shall  stand  engaged  for  on  his  account  by  accepted  or  d\b- 
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counted  bills,  letters  of  credit,  guarantees,  &c.,  not  exceeding  in  all  Fart  II. 
the  sum  specified,  over  and  above  the  money  lodged  by  the  obligant.  chapter  I 
The  term  of  payment  is  upon  demand  after  six  months,  or  other  time 
agreed  upon,  from  the  date,  with  interest  and  penalty.  And  then 
there  is  inserted  a  clause  peculiar  to  obligations  in  which  the  amount 
depends  upon  after-transactions,  and  will  vaiy  from  time  to  time. 
This  is  a  declaration,  that  a  stated  account  made  out  from  the  party's 
drafts  and  from  the  bank  books,  and  signed  by  the  bank's  accountant 
with  reference  to  the  bond,  shall  be  sufficient  to  constitute  and  ascer- 
tain a  charge  against  all  the  obligants,  who  engage  not  to  suspend  the 
charge  so  ascertained,  but  upon  consignation  only. 

By  the  terms  of  this  deed,  it  will  be  observed  that  the  whole  Equitable 
obligants  are  bound  as  principals,  the  expression  of  the  real  character  s^j^^i^\f, 
of  any  of  them  as  sureties  being  avoided,  by  stipulating  for  a  credit  cabu-creuit 
to  the  whole  upon  an  account  in  the  name  of  one  They  are  thus  ^^^' 
excluded  from  the  benefits  of  division  and  discussion.  Still,  the 
real  nature  of  the  transaction  is  unavoidably  disclosed  by  the  narra- 
tive, which  shows  that  the  credit  is  for  behoof  of  one  only ;  and, 
although  the  co^bligants  who  do  not  operate  upon  the  account  are 
debarred  by  the  terms  of  the  bond  from  the  benefits  proper  to  cau- 
tioners expressed,  yet  they  are  entitled  to  the  equitable  rights  belong- 
ing to  their  position  as  being  in  reality  sureties,  although  waiving 
certain  privileges  by  the  terms  of  the  obligation.  Thus  they  have 
the  benefit  of  the  presumption  that  the  money  has  not  been  advanced 
to  themselves  or  on  their  account ;  and  as,  when  a  certain  number  of 
sureties  contract  with  a  creditor,  it  is  an  implied  condition  of  the 
obligation  of  each,  that  the  rest  shall  be  bound  along  with  him,  so 
it  results,  that,  if  any  of  the  co-obligants  in  the  bond  for  a  bank 
credit  do  not  subscribe,  the  rest  are  not  bound.  This  point  was  care- 
fully investigated  and  decided,  according  to  the  principle  now  stated, 
in  the  case  of  Paterson  v.  Bonar,  9th  March  1844.  The  authority  e  D.  987. 
relied  upon  in  that  case  to  fix  a  liability  upon  the  subscribing  obli- 
gants, although  one  party,  stated  in  the  body  of  the  deed  as  an  obli- 
gant, had  not  subscribed,  was  the  case  of  Macdonald  v.  Steivart,  6th  F.  C. 
July  1810,  in  which  it  was  decided  that  a  bond  for  borrowed  money, 
bearing  to  be  granted  by  five  parties,  bound  conjunctly  and  severally, 
bat  subscribed  only  by  four,  was  effectual  against  the  subscribers,  be- 
cause it  was  their  interest  and  duty  to  take  care  that  the  deed  should 
not  be  delivered  until  subscribed  by  the  fifth  party  named.  If  this 
had  been  the  case  of  an  advance  to  the  four  co-obligants  themselves 
or  for  their  behoof,  the  justice  of  this  decision  would  have  been  un- 
doubted, as  the  four  subscribers  would  have  been  principal  parties 
not  only  in  form  but  in  reality.  It  cannot  be  doubted,  that  the  obli- 
gant who  receives  the  money  is  bound,  although  the  deed  be  not  sub- 
scribed by  others.     But,  in  the  case  of  Macdonald  the  co-obligants, 
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though  bound  as  principals,  had  been  in  reality  proposed  to  and  ac- 
cepted bj  the  creditor  as  securities,  and  the  effect  of  the  decision, 
therefore,  was  to  make  three  parties  liable  for  an  obligation  which 
they  had  only  undertaken  to  grant  in  conjunction  with  a  fourth. 
Upon  these  grounds  the  authority  of  this  decision  is  now  to  be  regarded 
as  very  doubtful ;  and  it  was  expressly  stated,  by  several  of  the  Judges 
in  the  case  of  Paterson,  that  they  could  not  have  concurred  in  it    It 
has  been  stated  to  be  a  rule  with  banks,  not  to  take  a  bond  of  cau- 
tion signed  by  a  company  firm  as  sureties,  because  such  an  obligation 
is  not  in  the  line  of  a  mercantile  company's  business,  and  the  sub- 
scription, therefore,  would  not  bind  the  company  or  the  partners  who 
did  not  adhibit  or  authorize  it    And  therefore,  in  the  case  of  Christie 
v.  Beidf  19th  January  1826,  a  bond  having  been  subscribed  by  a 
mercantile  company  and  the  two  partners  of  it,  along  with  another 
party  and  the  principal  obligant,  it  was  held  that  the  subscriptions 
of  the  partners,  although  not  described  as  partners  in  the  bond,  had 
been  added  merely  to  make  the  subscription  of  the  company  effectual, 
and  that  the  company's  signature  and  the  signatures  of  the  partners 
were  to  be  reckoned  as  the  obligation  of  one  cautioner  only.    In  such 
circumstances,  therefore,  if  the  partners  of  a  company  are  to  be  bound 
individually  as  separate  cautioners,  that  should  be  explicitly  stated. 
The  case  of  Christie  it  is  instructive  to  compare  with  Melliss  v.  The 
Royal  Bank,  22d  Jime  1815,  where  the  cash  credit  being  in  favour  of 
a  company,  who  were  the  principal  obligants,  the  subscription  of  each 
partner  subjoined  to  that  of  the  company  was  held  to  bind  him  not 
only  as  a  partner  but  as  an  individual,  without  express  words  to  that 
effect    But  the  terms  of  the  bond  should  be  explicit,  so  as  to  exclude 
doubt  in  either  case. 
ErpEcroFCASH-     With  regard  to  the  effect  of  the  cash-credit  bond,  an  opinion  was 
c'RBDiT  BOHD.     gtated  from  the  Bench  in  the  case  of  Alexander  v.  Badenach^  23d 

December  1843,  already  referred  to,  that  parties  bound  expressly  as 
cautioners  in  such  an  instrument  would  not  have  the  benefit  of  ihe 
.septennial  prescription.    This  is  probably  on  the  principle  that  the 
jAct  refers  to  sums  of  liquid  amount,  and  not  to  an  instrumeut  con> 
/templating  a  long  series  of  transactions  with  a  fluctuating  balance. 
The  bond  remains  effectual  after  the  co-obligant's  death,   and   it 
continues  a  current  engagement  against  his  heirs,  who  are  liable  for 
drafts  after  his  death ;  UniversUyyf  Glasgow  v.  Miller ,  18th  Novem^ 
ber  1790;  Pa;terson  v.  CaMer,  5th  July  1808;  Dudgeon  v.   Laing, 
1st  December  1813.    The  propriety  of  the  decisions  in  the  University 
Hume,  p.  102.  ^  Glosgow  and  Paterson  has  recently  been  ^seriously  impugned,  by 
16  D.  180.        the  Second  Division  of  the  Court  in  WyUie  v.  Fiddes,  13th  December 
1853.     In  that  case  the  eldest  son,  wlio  had  taken  up  the  heritable 
estate,  and  also  confirmed  executor  to  his  father,  was  held  to  be  his 
father's  representative,  and  a  younger  son,  wlio  had  received  bis  share 
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PabtII.      balance  thus  ascertained ;  CruickshanlcY.  The  British  Linen  Company^ 
Chaftbb  I.    26th  November  1834. 
13  S.  91.  Bond  for  the  due  discharge  of  an  office. — We  have  already  ad- 

BoHDs  roB       verted  to  the  bond  of  caution  for  a  factor,  and  precedents  ^  be 
AM  oFFicB.       found  in  the  Juridical  Styles  for  the  bond  by  a  bank's  agent,  by  the 
cashier  or  teller  of  a  bank,  by  a  judicial  factor,  a  curaJtxxr  6oma,  a 
fcustor  loco  tutoriSy  the  interim  factor  and  trustee  on  a  sequestrated 
estate,  tutors  and  others,  along  with  cautioners,  and  also  of  bonds  o( 
caution  in  the  confirmation  of  executors  and  in  suspensiona    The 
observations  already  made  with  regard  to  the  charge  founded  upon  a 
stated  account,  apply  also  to  the  bond  for  bank  agents,  and  to  all  other 
bonds,  in  which  a  consent  to  that  effect  is  inserted. 
LiBBBATioB  OF      Thcrc  Is  a  series  of  very  important  decisions  regarding  cautionary 
cAUTioKBB  BY    obUgatious  for  the  due  discharge  of  such  oflSces  as  fall  to  be  exercised 
ooBTBOL  oFFz*   uudor  luspection,  or  according  to  specified  regulations    In  such  cases, 
^^^^^'  as  the  cautioner  in  granting  his  obligation  relies  upon  the  checks  and 

control  provided  by  the  constitution  of  the  office,  it  has  been  repeatedly 
held,  that  he  is  liberated  by  gross  negligence  on  the  part  of  the  prin- 
8  S.  721.  cipal  in  exercising  control,  and  applying  the  checks ;  Leith  Banking 

6  Wfl.  &  Sh.     Company  v.  BeU,  1 2th  May  1830,  affirmed  1st  October  1831.   Here  the 
App.  708.        cautioners  for  a  bank  agent  were  liberated,  the  bank  having  permitted 

the  agent  to  carry  on  an  illegal  trade,  violate  his  instructions,  incur 
finusual  hazard  and  loss,  and  to  become  deeply  involved,  without  ap- 

12  S.  746.  prising  the  cautioners.  In  Thistle  Friendly  Society  v.  Gardeifij  l7th 
June  1834,  the  treasurer  of  the  society  having  been  allowed  to  deposit 
the  funds  in  his  own  name,  contrary  to  the  society ^s  rules,  and  the 
society  having  neglected  to  audit  his  accounts,  the  cautioners  were 
assoilzied,  on  the  ground  that  the  society  had  not  taken  ordinary  or 
reasonable  care  to  overlook  or  check  his  proceedings.     In  Duncan  v. 

5  8.  111.  Porterfieldy  13th  December  1826,  the  cautioners  for  tlie  trustee  on  a 
bankrupt  sequestrated  estate  were  held  to  be  relieved  by  the 
negligence  of  the  commissioners  and  creditors,  who  allowed  him  to 
embezzle  the  trust  funds,  and  took  no  account  of  his  proceedings  for 

7  S.  732.         a  period  of  years.    In  Forbes  v.  Welsh,  10th  June  1829,  the  defender 

became  bound  for  a  factor  under  this  stipulation: — **  I  make  a  point 
''  of  it,  that  mutual  discharges  for  bygones  shall  take  place  at  least 
^'  once  eveiy  year."    No  such  annual  settlement  having  ever  4Aken 
11  8. 47.         place,  the  cautioner  was  held  to  be  free.    In  Pringle  v.  Tate,  1 7th 
November  1832,  there  will  be  found  the  case  of  a  cautioner  being 
allowed  to  suspend  a  charge  without  caution,  in  consequence  of  the 
accounts  of  the  judicial  factor  for  whom  he  was  bound  having  been 
allowed  to  remain  for  several  years  unexamined,  and  at  last  audited 
without  notice  to  the  cautioner.    The  effect  here  was  merely  to  allo\i 
the  cautioner  to  txy  his  objections  to  the  chai^^e  without  finding  secu' 
rity,  but  the  case  shows  the  importance  of  exactness  and  attexiUoi 
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where  cautioners  are  concerned.    And,  in  Bonar  v.  MacdoncUd,  17th     ^^^  ^^ 
July  1847,  affirmed  9th  August  1850,  the  cautioners  for  a  bank  agent    Chaftsb  I. 
were  freed  by  an  alteration  of  arrangements,  whereby  his  responsibility  Rbleabb  op 
was  increased,  without  notice  having  been  made  to  them.    It  has  been  ^Y'™*^  '* 

'         .  1  .        1  ?.  .  «  OONDDCT  OP 

attempted  to  obviate  this  class  of  objections  by  a  consent  or  renuncia-  cbeditob, oanr' 
tion  on  the  part  of  the  cautioners,  and  at  page  68  of  the  Juridical  ^  ^-  ^^^* 
Styles,  vol  il  (3d  edition,)  there  is  the  form  of  a  bond  by  a  bank  37?®^'"  ^^^* 
agent,  in  which  a  declaration  is  inserted,  that  it  shall  not  be  compe- 
tent for  the  cautioners  to  plead  that  the  bank  or  its  officers  have  not 
6een  sufficiently  vigilant  in  superintending  the  agent,  and  that  the 
bank  shall  not  be  bound  to  superintend  him  on  account  of  the  cau- 
tioners, or  to  give  them  any  notice  of  his  proceedings,  or  of  any 
circumstance  likely  to  render  necessary  the  enforcement  of  their 
cantionaiy  obligation.     By  the  same  form,  the  agent  and  cautioners 
are  made  responsible  for  all  loss,  not  only  by  clerks  and  servants,  but 
by  fire,  robbery,  theft,  embezzlement,  or  any  other  accident  or  mis- 
fortune.   It  is  doubtful,  however,  how  far  the  Courts  would  recognise 
stipulations  so  adverse  to  the  principles  of  equity. 

The  obligation  for  the  cautioner  of  a  bank  agent  is  terminable  at 
the  discretion  of  the  cautioner,  who  may  at  any  time  insist  against 
the  agent  to  have  his  bond  given  up  or  cancelled,  or  the  amount  of 
It  impressed  in  his  hands  to  be  applied  towards  extinction  of  any 
balance;  Taylor  &  Wright  v.  Adiey  3d  July  1818.  The  same  was  Hume,  lu. 
found  in  the  case  of  a  collector  of  taxes,  in  Kinloch  v.  Mackintosh,  1  S.  491. 
13th  June  1822. 

tipon  the  principle  which  has  been  noticed,  viz,  that  a  cautioner  is  SuBSTirirrioK 
fi'eed,  if  any  alteration  be  made  upon  the  substance  or  tenor  of  the 
obligation  without  his  consent,  it  follows,  that  the  obligation  of  a 
cautioner  cannot  be  cancelled  or  discharged,  or  a  new  cautioner  sub- 
^ituted  in  his  place,  without  the  express  concurrence  of  all  the  other 
obliganta*  This  is  a  point  of  frequent  occurrence  in  practice,  and  it 
^uirea  very  careful  attention.  Take  the  familiar  instance  of  the 
^utioner  in  a  bond  for  a  bank  agent  desiring  to  be  liberated,  and  an 
arrangement  being  made  to  have  another  party  substituted  in  his 
'wm.  What  is  necessary  here?  First,  The  new  surety  must  be 
bound  to  the  same  effect  as  the  one  released  ;  secondly,  the  retiring 
^tUidner  must  be  discharged ;  and  thirdly,  all  the  other  cautioners 
niust  consent  both  to  the  discharge  of  the  retiring  cautioner,  and  also 
to  be  bound  along  with  the  new  cautioner,  to  the  same  effect,  and  with 
(*ne  tame  mntual  liabilities,  as  with  his  predecessor.  This  is  a  com- 
plicated operation,  but  no  part  of  it  can  be  omitted.  In  practice,  it 
^  aosi  conveniently  accomplished  by  a  deed,  in  which  is  narrated  the 
^^4  And  that  it  has  been  agreed  by  the  bank  or  other  creditor  to 
£L  and  to  accept  the  obligation  of  F.,  a«  coming  in  his  place — 

18  mai^e  to  #  9  of  19  and  20  Vict.  c.  60,  noticed  suprot  p.  211,  note. 
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that  the  other  obligants  have  assented  to  the  substitution,  and  agreed 
to  be  bound  along  with  F.  in  the  same  terms  and  to  the  same  effect 
as  they  were  originally  bound  along  with  E. — that  by  the  execution 
and  acceptance  of  this  new  deed  £.  is  discharged  of  all  claim  by  the 
creditor,  as  well  as  by  his  co-obligants.    The  Conveyancer  will  then 
bind  and  oblige  the  whole  parties,  substituting  F.  for  K,  in  the  same 
terms  as  in  the  original  bond.     In  this  way  there  is  concentrated  in 
one  writing  the  acts  of  the  different  parties  requisite  to  make  effectiial 
the  new  arrangement,  and  there  is  avoided  the  necessity  of  multiplied 
explanations  and  narrations,  and  the  risk  of  imperfect  reference  or  of 
omission  incident  to  the  embodying  of  one  arrangement  in  various 
writings.    This  new  deed  will,  of  course,  contain  a  clause  of  regisiiar 
tion  for  summary  execution  against  the  whole  obligants,  including 
the  new  cautioner. 

Guarantee  Associations. — The  intelligence  and  enterprise  of  this 
age  have  devised  a  scheme,  whereby  not  only  are  the  evils  avoided, 
which  result  from  a  large  class  of  cautionary  obligations,  but  such 
obligations  on  the  contrary  are  rendered  a  source  of  profit.    This 
has  been  accomplished  by  the  principle,  now  so  widely  developed 
in  life  assurance,  banking,  and  other  departments  of  business,  viz., 
the  combination  of  the  resources  of  many  persons,  who  undertake 
a  common  responsibility,  so  that,  when  loss  occurs,  it  is  not  felt, 
being  diffused  over  a  wide  surface ;    and  the  premium  charged 
for  the  responsibility  being  estimated  at  a  rate  somewhat  exceeding 
the  average  probability  of  loss,  the  surplus  of  premiums,  remaining 
after  deduction  of  the  loss,  constitutes  profit    As  the  duration  of 
human  life,  though  uncertain  in  the  individual  case,  is  ascertained 
with  singular  accuracy  in  the  aggregate,  so  the  average  expecta- 
tion of  life  at  every  period  of  it  forms  a  secure  basis,  upon  which 
may  be  calculated  with  certainty  the  price,  by  a   present  single 
payment,  or  by  annual  payments  during  life,  of  a  sum  of  money, 
payable  at  death  when  it  shall  occur ;  and  the  losses  occasioned  by 
the  deaths  which  happen  before  the  period  of  expectation  are  com- 
pensated by  those  which  survive  it.    Fire  insurance  in  the  same  way 
distributes  among  a  large  body  of  insurers  the    loss  which,  may 
happen  to  one,  and  which  is  paid  by  anticipation   in   the   annual 
premium.     Upon  a  similar  principle,  the  guarantee  associations  have 
been  formed    Their  business  is  to  grant  bonds  for  the  due  perform- 
ance of  ofScea    They  do  not  yet  possess  the  same  accurate  inCorma- 
tion  in  relation  to  the  risks  of  this  business,  which  enables  the  life 
assurance  companies  to  adjust  their  charges  with  such  remarkable 
accuracy  and  security,  nor  is  it  likely  that  a  hazard  dependent  upon 
moral  contingencies  can  ever  be  brought  within    a   calculation  so 
nearly  approaching  to  certainty.    But  with  an  advancing^  experience 
they  are  studying  to  accomplish  this  object,  viz.»   to  make  all  the 
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parties  insured  vrith  them  bear  in  common  tho  loss  resulting  from      Pabt  ir. 
the  failure  or  misconduct  of  any  one  of  them.     This  is  accomplished    «  j 

by  a  bond  of  guarantee,  granted  by  the  association  to  the  employer  qoakaiiteb 
of  the  party,  after  they  have  satisfied  themselves  by  inquiry  in  AssociATioirB, 
regard  to  the  character  and  qualifications  of  that  party.  For  this  *^^'^^*^^' 
guarantee  the  party,  on  whose  behalf  it  is  given,  pays  an  annual 
premium,  and  the' safety  of  his  employer  is  secured  by  a  paid  capital 
stocky  contributed  by  the  partners  of  the  association.  The  advan- 
tages of  these  institutions  are  obvious.  They  are  a  complete  antidote 
to  the  miseries  entailed  upon  individuals  and  families  by  the  forfeiture 
of  bonds  of  caution.  A  young  man  of  good  character  and  attain- 
ments is  enabled,  by  a  small  annual  payment,  to  hold  an  office  of 
trust,  from  which  he  might  otherwise  be  excluded  by  the  want  of 
wealthy  friends.  The  discomfort  and  hazard  of  subjecting  friends  to 
heavy  liabilities  are  avoided,  and  any  one,  who  wishes  to  serve  a 
youth  entering  upon  life,  may  still  do  so  at  the  small  expense  of  the 
annual  guarantee,  instead  of  the  risk  of  large  eventual  loss.  Upon 
these  grounds  the  guarantee  assomations  are  worthy  the  attention  of 
professional  men. 

Bond  of  Relief, — A  cautioner,  as  we  have  seen,  has  a  right  ofBoKDOF 
recourse  against  the  principal  debtor,  which  arises  de  jure  upon  pay-  ""■*■• 
ment  ordistresa  That  right  will  arise  at  common  law,  wherever  it 
is  made  to  appear  that  he  is  truly  a  cautioner,  although  bound  as  a 
principaL  It  arises  also  from  the  terms  of  the  bond,  when  he  is 
bound  as  cautioner,  or  when  it  contains  a  clause  of  relief  In  these 
cases,  however,  although  the  right  exists,  it  can  only  be  made  avail- 
able by  ordinary  action,  there  being  no  warrant  for  summary  dili- 
gence at  the  instance  of  the  cautioner  for  making  efiectual  his  right 
of  relief.  A  clause  to  that  effect  might,  no  doubt,  be  introduced  into 
the  bond  ;  only  the  bond  passes  into  the  hands  of  the  creditor,  and 
the  cautioner  may  be  unable  to  obtain  possession  of  it,  when  needed. 
The  way  to  secure  direct  access  for  enforcing  relief  of  a  cautionary 
obligation  by  summary  diligence  is  for  the  cautioner  to  take  from  the 
debtor  a  bond  of  relief.  In  the  Juridical  Styles  there  are  examples 
of  the  bond  of  relief,  in  the  various  cases  of  the  cautioner  being 
bound  as  a  co-principal,  or  expressly  as  a  cautioner,  or  in  a  bond  of 
credit,  or  in  a  confirmation,  or  for  a  bond  of  annuity.  When  the 
party  is  bound  as  co-principal,  the  bond  of  relief,  which  is,  of  course, 
in  the  name  of  the  true  debtor,  narrates,  first,  the  original  bond — then, 
that  the  sum  contained  in  it  was  entirely  received  and  used  by  the 
tme  debtor — and  that  A.  and  B.  (the  grantees  of  the  bopd  of  relief,) 
had  become  bound  at  his  desire,  and  on  his  agreement  to  relieve 
them.  Then  comes  the  obligatory  clause : — "  There/ore  I  bind  and 
"  oblige  myedf^  my  heirs,  executors,  and  successors,  to  warrant,  free. 
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'^  relieve,  harmless  and  skaithless  keep,  the  said  A.  and  £,  their  heirs^ 
Jtc,  of  and  from  payment  of  the  sums  ofmx)ney,  principal^  intereHj 
and  penalty,  contained  in  the  bond  above  recited,  and  of  the  said 
"  bond  itself,  whole  dauses  tenor  and  contents  thereof,  and  of  aU  cost^ 
damage^  and  expenses  tiiat  they  shall  siLstain  therein,  or  be  fut  to 
thereby,  in  any  manner  of  way"    Hitherto,  it  will  be  observed  that 
the  obligation  is  no  more  than  the  clause  of  relief.     But  now  comes 
the  operative  part,  viz. : — "  And,  for  that  effect,  either  to  make  fay- 
'*  ment  of  the  debt  to  the  creditor^  and  to  produce  and  deliver  to  the 
cautioners  the  bond  with  a  sufficient  discharge,  that  they  may  caned 
tlieir  subscriptions;  or  otherwise  to  wjoJce  payment  to  the  said  A, aid 
B,,  at  the  said  term,"  (that  is,  at  the  term  of  payment  of  the  original 
bond,)  "  of  the  foresaid  principal  sum  with  interest  and  penolti/,  to- 
**  gether  with  such  other  expenses  as  the  said  A.  and  B.  may  have  sus- 
'^  tained  in  consequence  of  being  bound,  so  that  they  mjay  t/iemselves 
*'  make  payment  to  the  creditor,  arhd  thereby  operate  their  relief" 
Then  there  is  an  obligation  to  implement  the  bond  of  relief  under  a 
penalty,  which  will  secure  indemnification  of  expenses  incurred  in 
enforcing  it ;  and,  lastly,  there  is  the  consent  to  registration  for 
summary  execution  at  the  instance  of  the  cautioners  against  the 
debtor — in  which  consists  the  chief  importance  and  value  ot  thv& 
deed.     It  is  unnecessary  to  examine  the  other  forms,  which  differ 
only  in  so  far  as  accommodated  to  their  respective  purposes.    ^^ 
have  already  observed,  that  the  bond  of  relief  does  not  confer  upon 
the  holder  of  it  the  character  and  privileges  of  cautioner  as  agsdnst 
the  creditor,  unless  it  be  intimated  to  him  at  the  time  of  delivenng 
the  bond. 

The  bond  of  relief  is  favourably  construed,  and  has  been  sustained 
notwithstanding  errors  in  reciting  the  primary  debt    Thus,  in  Hamil- 
ton and  Baird  v.  Hunter,  5th  July  1743,  the  ground  of  debt  was 
narrated  as  granted  in  1 738  instead  of  in  1 728,  but  the  debt  being 
otherwise  identified  the  bond  was  sustained ;  and  in  Drummond's 
Daughters  v.  His  Creditors,  1 7th  February  1 795,  the  bond  bore  to  be 
in  relief  of  one  bond  for  ^400,  whereas  the  debt  truly  consisted  of 
two  bonds  for  ^200  each.    Greater  difficulty  was  felt  here  on  account 
of  the  relief  being  heritably  secured,  but  the  Court  adopted  the  view, 
that,  as  the  object  of  the  security  was  not  the  debt  itself  but  the 
relief  to  the  cautioner,  and,  as  the  debt  was  verified,  and  the  true 
amount  and  name  of  the  creditor  appeared  on  the  record,  want  of 
precision  in  describing  the  ground  of  debt  was  not  a  fettal  defect. 

Bond  of  Corroboration, — This  deed  is  employed,  Mrlien  it  becomes 
necessary  tQ  enlarge  or  vary  the  original  security,   or  to  extend  the 
effect  of  the  original  obligation,  after  the  death  of  the  creditor  or 
debtor,  to  their  respective  representatives. 
When  the  interest  of  a  debt  has  remained  unpaid,   it  may  by  i 
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bond  of  corroboration  be  accumulated  with  the  principal,  so  that  the      Paot  II. 
accumulated  amount  shall  thenceforth  bear  interest.    When  a  new    qhaptbr  I. 
loan  is  to  be  added,  as  well  as  the  arrears  of  interest,  this  is  also  g^^  ^p  Qf>Br 
effected  by  a  bond  of  corroboration,  the  narrative  of  which,  by  a  clear  bobobation, 
detail,  will  preserve  a  record  of  the  origin  of  the  whole  debt.     When 
a  new  obligant  joins^  or  is  substituted  for  a  previous  obligant  now 
discharged,  this  is  effected  by  a  bond  of  corroboration,  of  which  an 
example  has  already  been  exhibited  in  the  renewal  of  a  bond  for  a 
i^ank  agent    Here,  for  reasons  formerly  stated,  it  must  be  made 
clear,  whether  or  not  the  new  obligant  comes  forward  at  the  request 
of  tiie  other  cautioners,  as,  in  that  case,  he  will  be  entitled  to  total 
relief  against  them.     Upon  the  death  of  the  creditor  in  a  bond,  a 
bond  of  corroboration  by  the  debtor  to  his  executor  or  other  repre- 
sentative may  be  convenient  in  supplying  the  place  of  a  title.     And, 
if  tbe  debtor  dies,  the  expense  and  delay  of  a  suit  to  constitute  the 
debt  against  his  representative  will  be  saved  by  the  representative 
granting  a  bond  of  corroboration.    Forms  applicable  to  these  various 
circumstances,  and  to  some  others,  will  be  found  in  the  Juridical 
Society's  Styles.     The  deed  narrates  the  original  ground  of  debt,  and 
tbe  circumstances  which  render  the  bond  of  corroboration  necessary, 
or  the  object  which  it  is  designed  to  effect ;  and  the  obligatory  clause 
commences  thus : — "  Therefore,  and  in  corroboration  of  the  original 
**  ionrf  above  narrated,  and  without  prejudice  thereto,  or  to  any  dili- 
"^gence  that  has  followed  or  may  he  competent  to  follow  thereon,  sbd 
**  AOcuxTjLAHDo  JURA  JUBiBUS,"  &c.    Thcso  torms  prevent  the  objec- 
tion being  taken,  that  proceedings  which  may  have  been  had  upon 
tbe  original  bond  are  superseded  by  the  corroboration.     It  then  goes 
^n  to  bind  the  grantor  or  granters,  and  their  heirs,  &c.,  for  the  sum, 
Of  accumulated  sums,  as  it  may  be,  in  the  same  terms  as  in  the 
original  bond,  and  with  the  same  provision  by  a  clause  of  registration 
for  summary  execution. 

I^e  necessity  of  preparing  bonds  of  corroboration  with  the  same 
«re  and  accuracy  as  other  formal  deeds  is  strongly  exemplified  by 
the  case  of  CouU  v.  Angus,  12th  July  1749,  of  which  there  are  three  m.  17040. 
^ports  in  the  Dictionary,  the  second  of  which  is  a  very  elaborate  one 
^7  Lord  E[ahe&  Here  the  principal  sum  was  omitted  in  the  obliga- 
tion to  pay  in  a  bond  of  corroboration,  and  the  representative  of  one 
'^f  the  obliganta,  who  had  not  been  bound  in  the  original  bond,  was  in 
'.x^nsequence  held  not  to  be  boimd.  On  the  other  hand,  the  maxim — 
*  fto»  creditor  referenti,  nisi  constet  de  relalo" — is  not  admitted  with 
f^spect  to  bonds  of  corroboration.  For  here  the  obligation  referred 
to  IS  not  left  to  stand  only  upon  its  own  strength,  but  a  new  and  in- 
'•^pesidait  obligation  is  granted.  A  bond  of  corroboration,  therefore, 
^^J  be  sued  on  without  producing  the  original  bond ;  Beg  v.  Brown,  m.  16091. 
J^r  1663;  Johnston  v.  Orchardtoun,  24th  February  1676.  M.  16798. 
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Bonds  of  corroboration  are  struck  at  by  the  Act  1696,  cap.  5,  which 
renders  void  all  voluntary  deeds  granted  by  a  debtor  to  his  creditors 
within  sixty  days  before  bankruptcy ;  MackelUvr's  Creditors  v.  M^Mathj 
1st  March  1791  ;*  and  they  are  also  reducible  under  the  Act  1621, 
cap.  18,  which  nullifies  voluntary  deeds  granted  during  bankruptcy 
to  the  prejudice  of  prior  creditors ;  Dunbar's  Creditors  v.  Grants 
18th  June  1793.  Bonds  of  corroboration  received  in  such  circum- 
stances, therefore,  must  be  regarded  as  of  no  value,  and  the  party 
must  betake  himself  to  such  diligence  as  in  the  circumstances  may 
be  available.  In  the  case  last  cited,  the  creditor,  had  he  not  trusted 
to  the  inoperative  deed,  might  have  made  his  debt  effectual  by 
adjudication. 


"We  have  now  reviewed  the  principal  deeds  by  which  personal  obli- 
gations are  constituted.  There  are  others,  of  which  precedents  will 
be  found  in  the  collections  of  Styles ;  and  among  them  there  is  the 
bond  of  presentation,  to  which  we  shall  advert  when  treating  of  Dili- 
gence ;  but  we  have  now  examined  those  which  develop  the  essential 
principles  of  conveyancing  in  this  department,  and  we  shall,  tlierefore, 
proceed  to  consider  the  writings  by  which  moveable  obligations  may 
be  transmitted. 


19  &  20  Vict, 
c.  79,  §  6. 


*  In  regard  to  the  dates  of  deeds  under  the  Act  referred  to  in  the  text,  reference  may  be 
made  to  the  Bankruptcy  (Scotland)  Act,  §  6. 
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THE  mSTRUMENTS  BT  WHICH  OBUOATIONS  ABE  TRANSFERRED — THE 
ASSiaNATIONy  TRANSLATION,  AND  RETROCESSION. 

Ws  hare  now  examined  the  constitution  of  obligations  by  deed  in 
ihe  simple  fonn  of  the  bond.  We  shall  still  have  occasion  to  look  at 
obligations  in  other  deeds  more  or  less  complex,  particularly  in  con- 
tracts. But  it  will  tend  to  simplicity,  and  perhaps  to  a  more  distinct 
perception  than  might  otherwise  be  obtained,  of  the  nature  and  effect 
of  the  succession  of  legal  instruments  employed  in  the  constitution, 
transmission,  extinction,  and  enforcement  of  moveable  rights,  if, 
immediately  after  considering  the  obligation  by  bond,  we  proceed  to 
trace  it  directly  through  these  stages.  We  shall  now  proceed,  there- 
fore, to  treat  of  the  transmission  of  moveable  rights,  and  particularly 
of  the  assignation. 

Koveable  rights  are  distinguishable  into  two  classes ;  1.  Those,  by  I^i^woh  of 
^De  of  which  we  possess  the  ipsum  corpus  of  the  thing,  and  which  biobtb. 
are  called  moveable  corporeal  or  moveable  real  rights  ;  and  2.  Those 
which  relatB  not  to  things  actually  possessed,  but  to  claims  at  the 
i&stance  of  the  possessor  against  other  parties,  and  which  he  may 
recover  from  them  by  action  at  law.    The  furniture,  books,  and  plate 
in  a  person's  house,  are  corporeal  moveables,  held  by  possession.     The 
sam  owing  to  me  by  another  upon  his  bond  is  an  incorporeal  move- 
^le,  held  not  by  possession  of  the  thing,  but  by  right  of  demand 
sod  recovery  from  another  party.     By  the  law  of  England  these  are 
distinguished  into  rights  in  possession,  and  rights,  or  choses,  in  action 
— tba,t  is,  things  which  may  be  recovered  by  legal  suit. 

In  the  class  of  moveable  real  rights,  property  is,  for  the  most  part,  ^^^^'^Jj^* 
transferred  simply  by  a  removal  of  the  possession  to  the  new  owner,  real  biohtb. 
vithout  any  ivritten  transfer,  possession  being  in  this  class  of  things 
tie  evidence  of  title.     In  certain  circumstances  it  is  usual  and  expe- 
dient, and,  in   some  instances,  it  is  necessary,  that  the  transfer,  even 
"f  corporeal  moveables,  should  be  made  in  writing ;  but  this  class  of 
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Pabt  II.      instruments  is  limited  and  peculiar,  and  we  shall  afterwards  examine 

OhaI^II.   it  separately. 

Both  of  the  classes  of  rights  referred  to  may  be  transferred  by 
Inst  iii.  6, 1.  what  Mr.  Erskine  calls  legal  assignation,  in  two  ways — either  by  the 
mere  act  of  the  law,  as  in  the  transference  of  moveables  by  marriage 
—or  by  judicial  sentence,  as  a  decree  of  forthcoming,  or  the  confir- 
mation of  the  commissaries.  It  is  not  our  present  purpose  to  treat  of 
these.  Nor  do  we  design  to  examine,  at  this  time,  one  most  important 
medium  of  transmission  of  moveable  property,  viz.,  the  transference 
of  bills  by  indorsation — the  simplest  form  of  written  transmission 
i  which  the  law  knows — but  it  will  conduce  to  perspicuity,  that  the 

whole  subject  of  bills  of  exchange,  which  form  in  all  their  details  an 
exception  from  the  ordinary  rules  of  conveyancing,  should  be  presented 
in  a  separate  and  united  view ;  and  the  consideration  of  transference 
by  indorsation  will,  therefore,  be  embraced  in  the  discussion  of  bills 
and  promissory  notes. 
Tkanbfbrercb      What  is  to  occupy  us  at  present  is  the  transference  of  moveable 
OP  MOYiABLB     obligatious,  which  is  effected  by  an  instrument  called  the  Assignation. 
BT  ABsioNA-  Tho  origiual  form  of  this  deed — ^a  form  which  still,  with  some  modi- 

'^^^'  fications,  prevails  to  a  great  extent  in  practice — is  very  singular,  and 

not  in  accordance  with  the  directness  and  simplicity  which  charac- 
Jur.  Styles,  ii.   terize  our  legal  instruments  in  general.     Upon  referring  to  the  style, 
^^'  it  will  be  found  that  the  transferring  clause  of  the  assignation  is  not 

couched  in  words  of  direct  conveyance.  It  is  not  "  /  transfer^*  or 
"  I  convey"  or  "  I  assign"  the  subject  to  A.  B. ;  but,  after  narrating 
the  subject,  and  stating  the  cause  of  granting,  the  transference  is 
effected  in  these  words : — "  I  make,  constitute,  and  appoint  A.  B.,  and 
"  his  heirs,  Ac,  my  lawful  cessioners  and  assignees  in  and  to"  the 
subject-matter  assigned.  Thus,  instead  of  transferring  the  thing  to 
the  assignee,  the  deed  designates  the  assignee  as  its  recipient  and 
future  owner. 
History  of  The  origin  and  history  of  this  peculiarity  of  style  have  been  clearly 

THE  AS8IQKA-     ^raccd  by  Mr.  Ross  in  his  discourse  upon  the  assignation.     Our  limits 
i.  176.  ^iU  prevent  our  doing  more  than  shortly  indicating  the  chief  causes 

to  whicli  the  singularity  of  form  is  to  be  ascribed.     By  the  ancient 
law  of  England,  as  well  as  Scotland,  rights  created  by  obligations 
were  not  transmissible.    This  is  stated  expressly  by  Blackstone  and  by 
Stair,  iii.  1, 2.   Stair,  when  he  says,  that  *'  generally  all  obligations  are  intransmis- 

^^  sible  upon  either  part  directly  without  the  consent  of  the  other 
'*  party,  which  is  clear  upon  the  part  of  the  debtor,  who  cannot,  vritli- 
"  out  consent  of  the  creditor,  liberate  himself,  and  transmit  his  obli- 
^' gation  upon  another;"  and  he  adds  afterwards — '^neither  c&n  & 
"  creditor  force  his  debtor  to  become  debtor  to  another,  withoa^  his 
^'  own  consent,  as  when  he  takes  him  obliged  to  pay  to  him  ot  his 
Inst.  iii.  5, 2.     "  assignees."    The  same  doctrine  is  also  referred  to  by  Erskiae, 
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fonuerly  subsisting ;  and  Mr.  Boss  ascribes  its  source  to  the  manner     Pabt  II. 
in  which  property  was  viewed,  as  consisting  either  in  possession  or  in   Chapter  II. 
right  of  action,  and  to  the  notion,  that,  when  a  right  was  recoverable  Histobt  of 
only  by  action,  it  was  necessary  that  the  creditor  should  himself  per-  AssioHATioir, 
sonally  exercise  the  right,  assignments  being  forbidden  by  the  com- 
mon idea»  that,  as  expressed  by  Blackstone,  it  would  be  "  a  great 
"  encouragement  to  litigiousness  if  a  man  were  allowed  to  make  over 
''  to  a  stranger  his  right  of  going  to  law."    It  is  obvious,  that  a  rule^ 
which  prevented  the  transmission  of  debts,  could  not  long  survive  the 
introduction  of  commercial  habits  and  necessities.    Among  the  chief 
alterations  in  the  administration  of  private  justice  subsequent  to  the 
Revolution  of  1688,  Blackstone  specifies  '^  the  introduction  and 
''  establishment  of  paper  credit  by  indorsements  upon  bills  and  notes, 
''  which  have  shown  the  possibility  (so  long  doubted)  of  assigning  a 
"  chose  in  action.''    But  the  formal  assignment,  when  first  introduced, 
had  not  the  direct  character  and  complete  effect  of  transmission  by 
indorsation.      Being  prevented  by  the  prevalence  of  the  ancient 
opinion  from  granting  a  transfer  of  his  right  of  action,  the  party 
affected  his  object  by  conferring  on  him,  upon  whom  he  desired  to 
devolve  the  right,  the  character,  not  of  absolute  proprietor,  but  of  a 
delate  to  sue  in  name  of  the  real  owner.     Accordingly,  even  before 
the  period  of  1688,  the  inconvenience  appears  to  have  been  felt  and 
obviated  in  certain  social  relations  in  England  ;  for  we  are  told  that 
there  the  assignment  was  first  introduced  in  favour  of  bastards,  who 
eoidd  not  be  termed  heirs,  and  so  were  provided  for  under  the  de- 
scription of  assignees — ^that  is,  persons  appointed  or  delegated  by 
otbera ;  and  this  was  the  expedient  by  which  the  operation  of  the 
rule  of  law  was  avoided     The  party  in  right  of  an  obligation  or  chose 
in  action  could  not  transfer  the  right,  but  he  could  always  grant  a 
mandate  or  power  to  another,  as  his  attorney,  to  receive  it  in  his 
place,  and  to  sue  for  it  if  necessary.     Thus,  when  one  purchased  a 
debt  constituted  by  obligation,  he  received  as  his  title  a  deed  corre- 
^nding  to  a  power  of  attorney,  whereby  he  was  appointed  attorney 
for  the  granter,  and  so  entitled  to  sue  in  the  grantor's  name.     Thus 
the  strict  rule  of  law  was  not  encroached  upon,  and  the  purchaser  or 
assignee  was  held  to  be  attorney,  not  for  the  grantor's  behoof,  but  for 
his  own.     He  was  procurator  in  rem  mam.     It  was  evidently  neces- 
sary, however,  to  the  efficacy  of  this  mode  of  transference,  that  the 
mandate  or  power  given  should,  contrary  to  the  ordinary  nature  of 
dandatea,  be  irrevocable ;  and  this  element  in  the  assignation  Mr. 
Ross  has  traced  to  the  practice  of  the  French  law — a  source  from 
vhich  the  lawyers  of  Scotland  were  not  indisposed  to  borrow  during 
the  reigns  of  James  the  Fourth  and  Fifth.     A  direct  conveyance  of 
a  debt  in  France  was  termed  un  transport — the  granter,  cedant ;  and 
the  grantee,  cessumaire ;  and  these  name  of  the  parties,  derived 
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from  Latin  origin,  have  been  introduced  into  our  law,  the  granter  of 
an  assignation  being  termed  the  cedent,  and  the  receiver  the  cessioner. 
The  effect  of  the  French  transport  was  also  adopted,  our  assignation 
being  made  to  operate  as  a  complete  transfer,  although  it  still  re- 
tained the  form  which  indicates  its  primary  terms  and  import  as  a 
power  of  attorney.    The  English  assignment,  as  it  now  exists  in  prac- 
tice, contains  evidence  of  its  origin  in  the  condition  of  the  law,  which 
has  been  described.    Thus,  in  the  assignment  of  an  annuity,  although 
words  of  direct  conveyance  have  been  introduced,  and  the  annuitant 
now  '^  doth  bargain,  sell,  and  assign  unto  the  purchaser,  his  executors." 
&a,  the  mode  of  making  the  transfer  effectual  is  the  same,  the  annui- 
tant nominating  and  appointing  the  purchaser,  his  executors,  &c.,  his 
true  and  lawful  attorney  and  attorneys,  irrevocable,  in  the  name  of 
him  (the  annuitant)  to  demand  the  amount,  upon  failure  to  proBCCute 
suits,  and  upon  payment  to  discharge.     Since  the  time  of  Craig  and 
Balfour,  the  assignation  has  operated  as  a  direct  conveyance  of  all 
those  rights  capable  of  transference,  which  consist  of  debts  and  claims 
demandable  from  others. 

We  are  thus  taught  the  original  distinction  between  deeds  which 
are  designed  to  transfer  a  right  of  claim,  or  chose  in  action^  and  those 
by  which  property  itself  is  actually  transferred.    When  the  ipsum 
corpus  is  handed  over,  as  is  done  actually  in  a  transfer  of  moveables, 
and  symbolically  in  a  transfer  of  land,  the  word  is  that  which  indi- 
cates a  change  in  the  position  of  the  thing  sold — ^viz.,  "  Dispone"  I 
change  the  position  of,  I  hand  over,  the  thing  sold.     When  the  right 
sold  cannot  be  delivered,  being  due  by  another's  obligation,  the  term 
is  that  which  expresses  delegation — vj^,  "  Assigno/'  I  mark  out  or 
appoint  a  receiver.     Thus,  the  disposition  receives  its  name  from  the 
effect  of  the  transfer  upon  the  property,  the  assignation  from  the 
right  which  it  confers  upon  the  assignee.    The  term  "  disposition"  is, 
accordingly,  applicable  to  a  transfer  of  moveable  goods  capable  of 
delivery,  as  well  as  to  a  conveyance  of  lands ;  and  Mr.  Erskine  is 
wrong  in  censuring  the  application  of  the  term  to  transmissions  of 
moveable  goods,  while  the  criticism  of  Mr.  Ross  upon  this  ground  is 
just.    The  distinction  is  correctly  marked  in  Spottiswoode's  Introduc- 
tion to  the  Style  of  Writs,  where  he  says : — "  An  assignation  is  a  writ 
"  of  conveyance,  and  applied  only  to  such  as  relate  to  moveable  sums, 
"  rents,  or  duties*;  for,  when  other  moveable  goods,  as  plenishing*, 
''  merchandise,  or  the  like,  are  conveyed,  the  writ  is  called  a  dispo-- 
"  sition." 

In  considering  the  assignation,  it  is  to  be  noticed  as  a  first  and 
necessary  condition,  that  the  debt  has  not  been  paid  to  the  orig^inal 
creditor.  If  it  has  been  paid,  then  there  is  no  longer  any  debt  to 
assign.  If  it  has  not  been  paid,  still  the  assignee  must  have  &  per- 
sonal knowledge  of  that  fact ;  for,  in  the  event  of  the  debtor's  l>a.Tkk- 
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niptcy  and  sequestration,  the  claim  npon  his  estate  will  consist  of  an      Pakt  IL 
affidavit  by  the  assignee,  bearing  that  the  debt  has  not  been  paid    chapter  II. 
either  to  the  cedent  or  to  himself;  Glen  v.  Borthwick,  19th  January  ii  D.  387. 
1849. 

We  shall  now  shortly  examine  the  form  of  the  assignation.     It 
oraally  embraces  these  parts : — 

1.  A  narrative  of  the  ground  of  debt  conveyed. 

2.  The  cause  of  granting,  or  consideration,  called  in  the  Juridical 
Styles  the  subsumption. 

3.  The  clause  of  assignation. 

4.  The  clause  of  warrandice. 

6,  The  clause  of  delivery  of  the  ground  or  grounds  of  debt. 
6.  The  clause  of  registration ;  and 
r.  The  testing  clause. 

L  The  narrative. — The  purpose  of  this  clause  is  distinctly  to  spe-  Nabiutivb  ok 
«fj  the  debt  assigned,  and  the  ground  upon  which  it  stands.     When  ™'  abmoka- 
the  assignation  is  simply  of  a  bond,  the  narrative  may  be  dispensed 
tn'tii,  the  debt  being  described  in  the  assigning  clause  as  contained  in 
a  hond,  specifying  the  date.    On  this  form  there  is  an  example  in  the 
Jaridical  Styles.     But,  when  there  is  more  than  one  ground  of  debt,  H.  318. 
or  when  diligence  has  been  done,  or  the  transmission  is  in  conse- 
qoence  of  transactions  more  or  less  complicated,  it  is  necessary,  for 
the  sake  of  perspicuity,  that  a  basis  be  laid  for  the  assigning  clause 
i)T  a  distinct  and  comprehensive  narrative.     It  is,  of  course,  essential 
that  the  ground  of  debt  be  described  in  such  terms  as  to  identify  it ; 
and  the  practitioner  should  study  to  exclude  every  chance  of  dispute 
V  rigid  accuracy.     It  is  true  that  assignations  have  been  sustained, 
notwithstanding  errors  in  the  Narrative — as,  for  example,  where  the 
bond  was  described  as  granted  in  the  year  1606  instead  of  1696; 
Dickson  V.  Logan,  19th  February  1716.     In  such  cases  there  is  less  M.  4163. 
danger  to  be  apprehended  in  a  question  with  the  granter  of  the  deed 
containing  the  blunder,  than  in  questions  with  his  creditors,  who  have 
i^ot  his  means  of  knowledge,  and  can  plead  such  errors  with  better 
efect      The  practical  lesson  is  to  exclude  the  risk  of  question  by 
stadioua  accuracy. 

1  The  cause  of  granting, — In  the  assignation  of  a  bond,  the  consi*  Consioeratioh 
deration  is  the  receipt  of  the  amount  from  the  assignee ;  and,  what- 
^^er  may  be  the  nature  of  the  consideration,  it  should  be  clearly  set 
forth,  so  that,  if  it  be  gratuifous,  that  may  appear,  this  being  of  im^ 
porunce  with  a  view  to  the  question  of  warrandice.  It  is  yet  more 
important  to  state  the  consideration  distinctly,  when  it  is  equivalent 
'•>  the  right  acquired.  If  the  value  of  the  consideration  do  not  appear 
<>cm  the  mere  statement,  then  the  narrative  of  it  may  bear,  that  the 
parties  hold  the  consideration  arising  out  of  the  circumstances  set 
^onh  to  be  equivalent,  or  a  due  price  or  satisfaction,  for  the  thing 
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Past  IL   .  assigned.    It  may  be  noticed,  that  a  factor  cannot  acquire  for  his  own 
Chaptbr  II./  '^^^cfit  by  assignation  or  otherwise,  a  right  connected  with  his  con- 
/  stituent's  estate,  even  although  his  appointment  may  contain  power 
M.  9214.  to  that  effect ;  Murray  v.  Murray^  16th  June  1710.     This  arises  from 

-the  jealousy  with  which  the  law  regards  a  factor's  actings  in  relation 
to  his  constituent's  estate.     The  same  principle  also  applies  in  the 
case  of  tutors  and  other  guardians,  whose  acquisitions  in  connexion 
with  their  pupil's  property  are  held  to  be  made  for  the  benefit  of  their 
ward. 
The  CLAUSE  OP      3.  The  assigning  clause, — This  is  in  the  terms  we  have  already 
ASSIGNATION,     noticod  as  showing  the  assignation  to  have  been,  in  its  original  nature 
and  effect,  a  power  of  attorney  authorizing  the  assignee  to  recover 
the  claim: — ^^ I  have  made  and  constituted,  as  I  h^^  make,  con- 
"  stitute,  and  appoint,  the  said  2).,  his  heirs  and  donaiors,  my  UmfvH 
"  cessioners  and  assignees,  not  only  in  and  to  the  foresaid  principal 
"  sum  of  £lOO,"  &c.    The  words  in  the  past  tense,  *'  I  have  made 
"  and  constituted,"  express  the  antecedent  purpose  and  resolution 
to  grant  the  deed ;  and  the  same  terms  repeated  in  the  present 
tense  are  the  efficient  words  by  which  the  transfer  is  actually  made. 
I.  p.  208.  The  meaning  of  the  term  "  donators"  is  explained  by  Mr.  Ross,  as 

arising  out  of  the  practice  of  the  Crown  to  make  gratuitous  grants  of 
the  estates  of  attainted  persons  in  favour  of  their  connexions  or  of 
trustees  for  them.    The  recipients  of  these  grants  were  termed  dona- 
tories, and  the  word  was  adopted  by  subject-superiors  in  disposing 
of  lands  belonging  to  forfeited  persons,  which  fell  into  their  hands  by 
the  operation  of  the  feudal  law ;  and,  as  it  was  only  in  the  style  thai 
they  imitated  the  Royal  practice  (for  subject-superiors  generally 
exacted  a  price),  so  the  word  "  donatof's"  came  to  be  adopted  in  legal 
instruments  as  synonymous  with  grantee  or  assignea      The  word 
''  heirs'*  in  the  destination  of  an  assignation  is  subject  to  the  samo 
rules  of  interpretation  to  which  we  have  adverted  on  the  subject  of 
the  personal  bond,  and  it  will,  therefore,  be  construed  according  to  the 
nature  of  the  right.     If  the  right  be  moveable,  as  in  a  personal  bond 
to  heirs  and  executors,  then  the  word  '^  heirs"  in  the  assignation  wii\ 
mean  the  executor,  who  is  hcsres  in  mobilibus.     If  the  right  be  herit- 
able, then  the  term  ^'  heirs'*  will  carry  it  to  the  heir-at-law,  who  is 
AsBiGNATioH  OF  the  propcr  heir  in  such  a  right.    This  point  demands  particular  at- 
BOHDs  BECLOD-  fjeution  iu  tho  assignment  of  bonds  secluding  executors.    We  have 
F.  c.  already  seen  that  by  the  case  of  Ross  v.  Ross,  4th  July  1809,  it  was 

settled,  that  bonds  secluding  executors  are  heritable  sua  ntttura* 
They  cannot  be  transmitted  by  testament,  the  heir^s  title  to  them  is 
made  up  by  general  service,  and  they  can  be  attaclied  by  a^iudica- 
tion — all  forms  of  law  applicable  to  heritable  property.  If,  therefore, 
a  bond  secluding  executors  were  assigned  to  a  party  and  hia  Ixeira, 
or,  in  terms  of  the  Style  now  under  consideration,  to  his  heirs   and 
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donaton,  such  a  destination  would  appear  to  carry  it  to  the  heir-at^      Pabt  II. 
law ;  and  it  was  so  decided  in  the  case  of  Kennedy  v.  Kennedy,  l7th    Chapteb  II. 
November  1747,  the  destination  being  to  the  assignee  and  his  heirs*  Clause  op  as- 
It  had  been  found,  however,  in  the  previous  case  of  Sandilanda  v.  "^'"^'*' 
Sandilanda,  17th  Jime  1680,  that,  where  a  bond  secluding  executors  ^    ' 
was  conveyed  to  a  party  and  his  heirs  and  executors,  it  belonged  to  m!  5498. 
the  executor,  and  not  to  the  heir-at-law  of  the  assignee.     The  assig- 
nation was  thus  held  to  create  a  new  destination,  which  took  off  the 
effect  of  the  exclusion  in  the  bond,  so  as  to  make  it  descendible  to  the 
assignee's  executors.     From  the  heritable  nature  of  bonds  secluding  i 
executors,  they  cannot  be  assigned  upon  deathbed ;  Mackay  v.  Roberti^.  3224. 
«on,  12th  January  1725.     The  word  "  ceasioner"  may  be  qualified  by 
the  term  "  irrevocable/'  as  is  done,  we  have  seen,  in  the  English 
style.     This  word  marks  the  transition  of  the  assignation  from  the 
character  of  a  mere  power  of  attorney  to  an  absolute  conveyance ; 
and  the  same  remark  is  applicable  to  the  words  "  in  and  to"  the  sum 
conveyed,  which  have  been  introduced  at  the  period  when  the  assig- 
nation was  converted  into  a  real  as  well  as  a  virtual  transfer. 

By  this  clause  the  ground  of  debt — that  is,  the  bond  or  other  docu*  Assigkatioh  or 
ment,  is  assigned,  as  well  as  the  debt  itself,  a  practice  which  Mr.  debt. 
Boss  traces  to  the  principles  of  the  Roman  Law,  according  to  which 
the  vouchers  (nomina  debitorum)  were  in  some  respects  regarded  as 
separate  from  the  debt.  Along  with  the  bond  is  assigned  ''  aU  that 
**  hfu/oUowed"  which  means  diligence  already  done,  or  " is  competent 
"  to  follow" — that  is,  the  power  of  doing  diligence.  These  rights 
transmit,  although  not  expressed.  Next  come  the  terms  "  eurrogcU- 
**  ing  and  substituting"  the  assignee  in  the  cedent's  full  right  and 
place.  These  words  also  form  a  part  of  the  process,  by  which  the 
assignation  grew  out  of  a  power  of  attorney  into  a  real  conveyance. 
The  word  **  surrogate"  is  derived  from  tl^  Roman  Law.  It  is  of 
frequent  use  in  the  ecclesiastical  law  of  England,  and  expresses,  in 
the  same  way  as  **  substituting/'  the  placing  of  one  person  in  the 
loom  of  another.  The  assigning  clause  concludes  with  giving  power 
to  the  assignee  and  his  heirs,  &a,  to  demand,  receive,  and  discharge, 
or  convey,  the  debt,  and  generally  to  do  everything  concerning  the 
premises,  which  the  cedent  could  have  done  before  granting  the 
assignation.  We  shall  presently  have  occasion,  after  examining  the 
whole  Style,  to  inquire  into  the  nature  and  extent  of  the  assignee  s 
powers.  At  present,  we  need  only  remark,  that,  although  it  is 
proper  to  insert  this  part  of  the  Style,  the  assignation  would  be 
equally  effectual  if  it  were  omitted,  all  the  powers  which  it  bestows 
being  inherent  in  the  character  of  assignee,  and  transmitted  by 
necessary  implication  along  with  the  debt.  This  was  expressly  found 
in  a  case  reported  by  Haddington,  and  noted  by  Stair,  but  not  appa-  iii-  ii  ^' 
rently  transferred  to  Morison's  Dictionary ;  Johnston  v.  Jack  and 
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Others,  12th  December  1622,  where  cautioners,  whose  obligation  was 
assigned,  objected  that  power  to  sue  and  recover  was  not  giyen  br 
this  clause,  which  mentioned  only  the  principal  debtor ;  but  the  plea 
was  rejected,  the  clause  being  considered  not  necessary.     In  conclu- 
sion, as  regards  the  assigning  clause,  it  is  to  be  carefully  observed, 
that,  although  the  appointment  of  cessioners  and  assignees  is  the 
original  method  of  transferring  rights  to  obligations,  yet  such  rights 
may  be  as  effectually  assigned  by  words  of  direct  conveyance— by 
any  words,  in  short,  which  clearly  import  a  transmission  of  the  right 
In  the  words  of  Lord  Stair,  "  any  terms  that  may  express  the  trans- 
''  mission  of  the  right  from  the  cedent  to  the  assignee  will  be  suffi- 
''  cient ;  as  if  the  cedent  assign,  transfer,  and  dispone,  make  over, 
*^  set  over,  gift,  or  grant  the  thing  assigned  to  the  assignee,  or  nomi« 
*^  natc,  or  constitute  him  his  cessioner,  assignee,  donator,  or  procuni- 
"  tor  to  his  own  behoof."    Mr.  Ross,  in  his  zealous  adherence  to  the 
forms,  of  which  his  own  research  has  developed  the  origin  and  signi- 
ficance, has  censured  this  passage ;  but  there  is  no  doubt  that  it  con- 
tains an  accurate  statement  of  the  law.    But  in  order  to  transfer  the 
right  to  a  bond,  words  legally  implying  transmission  must  be  em- 
ployed.   A  bond  cannot  be  transferred  by  indorsation  like  a  bill ; 
and  a  bond  was  found  not  to  be  assigned  by  a  holograph  order  in 
these  terms : — ^'  I  desire  you  may  transact  the  enclosed  bond  to  the 
"  bearer,  Mr.  James  Hunter,  in  his  own  name;"  Farquhar  v.  Hunters, 
11th  June  1715. 

4.  The  Clause  of  Warrandice. — By  the  ordinary  style,  this  clause 
is  in  these  terms: — ^^  Which  assignation  above  written  I  bind  and 

oblige  myself,  and  my  foresaids,  to  warrant  to  the  said  D.  and  his 
foresaids  from  all  facts  and  deeds  done  or  to  be  done  by  me  in 
**  prejudice  thereof"    The  waiTandice  of  assignations  has  already 
been  fully  examined  in  t^^eating  of  the  clause  of  warrandice  as  one  of 
the  common  clauses  of  deeds ;  and  it  is  unnecessary  again  to  enter 
into  a  minute  detail  of  what  was  then  stated.    We  found  that  the 
implied  warrandice  of  assignations  is  delbitum  subesse — that  a  debt 
truly  exists ;  but  that  this  does  not  import  the  solvency  of  the  debtor. 
Previous  to  the  year  1671,  absolute  warrandice  expressed  in  an  assig- 
nation— that  is,  warrandice  at  all  hands  and  against  all  mortals, 
was  held  to  import  an  obligation  upon  the  cedent  to  make  good  the 
debt     But,  by  two  decisions  in  that  year,  this  doctrine  was   cor- 
rected, and  absolute  warrandice  of  an  assignation  was  restricted^  in 
conformity  with  the  general  principles  of  warrandice  in  conveyances^ 
to  a  guarantee  of  the  title,  and  not  of  the  subject-matter  of  the 
conveyance ;   so  that,   in  assignations,  absolute  warrandice  xneana 
only  a  guarantee  that  a  debt  exists,  and  that  the  assignation  g^ivc^s 
a  good  title  to  it.     We  found  the  same  principle  applied,  where  iKe 
cedent  warranted  the  sums  transferred  to  be  *'  good,  valid,  and  effec- 
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'*  tuali"  these  words  implying  merely  that  there  is  a  good  legal  title.      Part  II. 
It  is  very  important  also  to  remember  the  case  of  Ferrier  v.  Oraham's   chafteb  II. 
Trusiaes,  in  1828,  in  which  an  assignation  contained  warrandice  in  Warrandice 
the  usual  terms,  which  we  have  quoted,  and  it  was  held  by  the  ®^  ^*!^!ii 
Judges,  that  the  warrandice  expressed  left  the  warrandice  implied  g  g  gig 
from  the  nature  of  the  transaction  untouched — the  general  rule 
being,  that,  when  a  debt  is  assigned,  there  is  implied  the  warrandice 
dtbUum  subesse.    It  is  not  easy  apparently  to  reconcile  this  doctrine 
with  the  general  rule,  by  which  implied  warrandice  is  controlled  by 
that  which  is  expressed.     But  the  rule  is  settled  by  the  decision 
referred  to,  and  we  may  hold  it  therefore,  as  fixed,  that  when  an 
a^ignation  contains  warrandice  according  to  the  style  which  lias 
been  quoted,  the  cedent  is  bound  not  only  in  personal  warrandice, 
that  he  has  done  and  shall  do  nothing  inimical  to  the  assignee's 
righl,  but  also  in  the  implied  warrandice,  that  there  is  a  debt     The 
following  then  are  the  practical  rules  for  the   conveyancer's  guid- 
ance:— 

(1.)  If  no  warrandice  is  expressed,  the  assignee  will  have  the  benefit 
of  the  implied  warrandice  debitum  svhesse,  as  well  as  warrandice  from 
fact  and  deed  in  the  degree  corresponding  to  the  nature  of  the  trans- 
action as  gratuitous  or  onerous. 

(1)  If  the  warrandice  be  from  fact  and  deed,  as  in  the  style  quoted 
above,  the  assignee  will,  in  addition  to  the  warrandice  expressed,  have 
also  the  benefit  of  the  implied  warrandice  debitum  svhesse, 

m  If  the  warrandice  of  an  assignation  be  absolute  "  at  all  hands 
"  and  against  all  mortals,"  this  imports  that  a  debt  exists,  and  tliat 
the  title  is  unexceptionabla 

In  these  rules  it  is  of  course  taken  for  granted,  that  the  assigna- 
tion is  made  for  an  onerous  consideration.  In  a  gratuitous  assigna- 
tion the  cedent  is  liable  in  simple  warrandice  merely — that  is,  that 
he  shall  do  no  voluntary  act  inconsistent  with  the  assignee's  right, 
unless  he  shall  choose  to  give  warrandice  of  a  higher  order  in  express 
tensa 

It  is  proper  to  notice,  also,  that  warrandice  of  debts  extend  to  their 
aozoimt,  although  less  be  paid  for  them.     In  Houston  v.  Corbet,  22d  M.  I6619. 
Fehruaiy  1717,  an  assignee  became  bound  to  warrant  his  assignation 
of  a  debt  from  the  fact  and  deed  of  himself  and  of  his  cedent.   It  was 
afterwards  found,  that  the  cedent  had  got  payment  of  a  part  of  the 
debi    The  assignee  pleaded  that  he  was  liable  only  for  the  amount 
(aid  to  him  for  the  conveyance  of  the  debt.    But  he  was  subjected  in 
the  foil  amount  thereof. 
$•  (Manue  0/ Delivery  of  the  Orounds  of  D^t — This  clause  is  very  Dblivert  or 
and  should  never  be  omitted.     Its  benefit  is  chiefly  to  the  ^bbt."*^*  ^* 
whom  it  relieves  of  after  trouble  and  responsibility  by  fur- 
siAitt  evidence,  that  the  grounds  of  debt  were  delivered  along  with 
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Part  II.      the  assignatiou.     If  the  whole  writs  are  narrated  in  the  assignation, 
Chaptsb  n.   *^®  clause  will  simply  bear  delivery  of  them ;  otherwise,  it  will  refer 
to  an  inventory  subjoined  and  signed,  or  to  a  separate  inventorj 
docqueted  and  subscribed  as  relative  to  the  assignation.    If  any  of 
the  writings  cannot  be  delivered  along  with  the  assignation,  written 
evidence  of  the  fact  should  be  preserved,  and  an  obligation  obtained 
either  separately,  or  in  the  deed,  (which  is  preferable,)  either  to  deliver 
them  within  a  specified  time,  or  if  they  cannot  be  entirely  traQfiferred, 
to  make  them  forthcoming  when  required.  If  the  grounds  of  debt  be  not 
delivered,  the  cedent  is  bound  without  any  express  obligation  to  that 
M.  6544.  effect  to  deliver  them ;  Finlaw  v.  Earl  of  Northesk,  25th  June  1670. 

6.  Then  we  have  the  clause  of  registration,  and  the  testing  clause, 
of  which  the  objects,  requisites,  and  effects,  have  already  been  fully 
explained. 

Delxveby  a»d      Intimation  of  the  Assignation, — We  are  next  to  consider  wbat  is 

necessary  to  complete  the  assignee's  right,  after  the  assignation  has 
been  properly  framed  and  executed.     We  have  already  aacertamed, 
upon  the  principles  developed  in  treating  generally  of  the  delivery  of 
deeds,  that  the  first  essential  is,  that  the  assignation  be  delivered  to 
the  assignee,  with  the  intention  of  putting  him  in  possession  of  it  as 
the  title  of  the  right  assigned.    The  will  of  the  proprietor  transfer- 
ring the  thing  sold,  accompanied  with  actual  delivery  thereof,  is  a 
sufficient  title  to  the  purchaser ;  but,  when  a  written  conveyance  \s 
requisite,  as  in  the  assignment  of  an  obligation,  a  deed  retained  in 
the  granter's  possession  may  be  cancelled  or  destroyed,  and,  therefore, 
there  is  no  right  transferred  to  the  assignee  until  the  deed  is  delivered. 
Having  already  fully  discussed  this  subject,  I  shall  only  refer  here  to 
an  illustration  of  its  application  to  a  deed  of  assignment  in  the  case 

M.  11496.        of  Hisleside  v.  BaUliey  January  1685  ;  and  also  in  that  of  Didc  v. 

M.  6548.  Oliphantf  24th  January  1677,  which  affords  an  example  of  an  assign- 

ment held  effectual,  although  remaining  in  the  cedent's  hands,  because 
he  had  raised  horning  upon  it.    The  first  requisite,  therefore,  is,  that 
the  assignee  receive  delivery  of  the  assignation,  and  that  forms  a 
complete  title  as  regards  the  cedent,  who  is  thenceforth  bound  to 
regard  the  assignee  as  vested  in  the  thing  assigned.      But  how  is  tbe 
same  obligation  to  be  imposed  upon  others?    How  is  the  assignee's 
right  to  be  fixed  upon  the  thing  itself  which  is  assig^ned  ?     In  sales 
of  corporeal  moveables  the  thing  sold  must  be  delivered,  otherwise  no 
legal  title  is  acquired  by  the  purchaser,  upon  the  maxim — qui  cedU 
et  retinet,  nihil  agit  ;*  and  in  a  sale  of  lands,  because  there  cannot  be 
actual  tradition,  the  delivery  is  made  symbolically.      Is  then  any- 
thing, equivalent  or  analogous  to  the  delivery  of  the  thing,  requisite 
when  the  right  transferred  is  not  corporeal,  but  consists  of  a  claim 

*  See  iupra^  p.  336. 
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against  a  third  partj,  as  in  the  case  of  a  bond  ?    Let  us  examine      Past  II. 
the  position  of  matters.    Where  is  the  actual  possession  ?    Where  is    chapter  ll. 
the  money  contained  in  the  bond  ?    It  is  in  the  hands  of  the  debtor. 
The  actual  possession,  therefore,  if  it  can  be  so  called,  is  in  the  debtor, 
subject  to  the  cedent's  right  of  demand.     The  thing  required,  there- 
fore, is,  that  the  debtor  shall  cease  to  hold  for  tlie  cedent,  and  that 
his  possession  shall  now  be  subject  to  the  right  acquired  by  the 
assignee.    How,  then,  shall  the  debtor  be  made  to  hold  on  behalf  of 
the  assignee  instead  of  the  cedent  ?    This  is  accomplished  by  simply 
making  known  to  the  debtor  the  transference  of  the  right  from  the 
cedent  to  the  assignee — that  is,  by  intimation  of  the  assignation. 
The  principle  of  intimation  was  thus  clearly  stated  by  the  Judges 
in  the  English  case  of  RyaU  v.  Rowles — "  In  the  case  of  a  chose  Jarman's 
'in  action,  you  must  do  everything  towards   having   possession  "^^^Hei, 
''  that  the  subject  admits.     You  must  do  that  which  is  tantamount  3d  edit. 
"  to  obtaining  possession,  by  placing  every  person,  who  has  an  equi-  ^  ^®'-  ••"'• 
''  table  or  legal  interest  in  the  matter,  under  an  obligation  to  treat  it 
**  as  your  property ;  for  this  purpose  you  must  give  notice  to  the  legal 
''  holder  of  the  fund.     In  the  case  of  debt,  for  instance,  notice  to  the 
*'  debtor  is  tantamount  to  possession.     If  you  omit  to  give  that  notice, 
"yoQ  are  guilty  of  the  same  degree  and  species  of  neglect  as  he  who 
''  leaves  a  personal  chattel,  to  which  he  has  acquired  a  title,  in  the 
'*  actual  possession  and  under  the  absolute  control  of  another  person." 
In  Scotland,  the  doctrine  of  intimation  is  founded  upon  precisely  the 
^me  principle,  viz.  the  attainment  of  as  complete  possession  as  the 
fight  admits  of.     This  is  stated  in  precise  terms  by  Sir  Thomas  Craig, 
^'CivUis  qwBdam  possessio  per  intimationem  concurrit**    Intimation  Intimatiow  ke- 
*as  recognised  as  necessary  to  complete  the  effect  of  the  assignation  in  ^■**^**  '^ 


COMPLETION  OF 


RIGHT, 
p.  169. 


^*othnd  so  early  as  in  the  fifteenth  century,  as  is  shown  in  Balfour's  asbiokee  s 

Practicks,  where  he  reports  a  case  in  1492  to  the  efiect  that,  if  any 

creditor  constitutes  any  person  his  assignee  to  the  debt,  the  assignee 

^liould  intimate  the  assignation  to  the  debtor;  otherwise,  if  the  debtor 

pay  to  the  creditor,  or  others  authorized  by  him,  before  intimation,  he 

^uiQot  be  compelled  to  pay  to  the  assignee.     It  is  the  opinion  of 

St^ir  and  of  Erskine,  that  intimation  was  originally  designed  merely  iii.  i,  (^ 

^  put  the  debtor  in  mcMJide  to  pay  to  the  cedent  or  any  assignee.  ^°***  "*•  ^'  *"■ 

Botithas  been  long  settled,  that  it  is  indispensable  to  the  completion 

^*f  the  assignee's  right     By  Stair  it  is  termed  '*  a  solemnity  requisite 

"  to  assignations,"  and  by  Erskine  '^  an  essential  requisite,"  not  only 

^'•r  interpelling  the  debtor,  but  for  completing  the  conveyance.    This 

i"  thown  by  the  following  case  ; — I  owe  you  jPlOOO  by  a  bond.    I 

-btain  from  another  party  an  assignation  of  a  bond  granted  by  you 

'0  him  for  ^1000.     By  the  doctrine  of  compensation,  the  moment  my 

""cht  to  your  bond  for  .£^1000  is  completed  there  is  a  coricurstis  dMti 

'^crediU^  and,  therefore,  the  debt  of  i£^  1000  owing  by  me  would  be 
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extinguished  by  my  right  to  the  same  sum  owing  by  you.     In  order, 
therefore,  to  complete  my  right  to  your  debt,  I  must  intimate  my 
assignation  to  you.     But  before  doing  so,  I  receive  intimation  of  au 
assignation  of  my  bond  granted  by  you  to  another  party.     The  result 
is,  that  as  you  are  divested  of  the  right  to  my  bond  before  I  have 
completed  my  right  to  yours,  compensation  does  not  take  place.    I 
remain  debtor  in  my  own  bond  to  your  assignee,  and  must  take  my 
chance  of  recovering  the  sum  in  your  bond  from  you.     Thus,  it  is 
clear  that  you,  the  debtor  in  your  own  bond,  are  effectually  interpelled 
from  paying  to  your  original  creditor,  although  the  intimation  of  my 
right  to  your  bond  has  been  too  late  to  complete  my  title  so  as  to 
produce  compensation,  and,  therefore,  the  effect  of  intimation  is  not 
limited  to  interpelling  the  debtor  from  paying  to  the  original  creditor, 
but  it  also  completes  the  assignee's  right.    This  case  will  be  found 
exactly  illustrated  in  Wallace  v.  Edgar,  22d  January  1663 ;  Ferguson 
V.  More,  12th  December  1665;  Barham  v.  Lord  Mordaunt,  29th 
November  1733.     The  same  principle  is  also  illustrated,  and  in  a 
simple  manner,  in  the  competition  of  assignations,  in  which,  as  we 
shall  afterwards  find,  intimation,  besides  interpelling  the  debtor,  con- 
fers a  preference  upon  the  party  whose  assignation,  though  posterior 
to  the  others  in  date,  is  first  intimated.    The  effect  of  intimation  is, 
as  we  have  seen,  to  give  a  right  in  rem.     As  regards  the  cedent's 
personal  obligation,  that  is  completed  by  delivery  of  the  assignation, 
and,  if  the  assignee  choose  to  rely  exclusively  upon  the  cedent's  obli- 
gation and  credit,  intimation  is  unnecessary.   But  if,  after  the  cedent 
has  assigned  to  you,  he  shall  take  payment  from  the  debtor,  the  as- 
signee's remedy  is  limited  to  a  personal  claim  against  the  cedent,  and 
he  has  no  claim  against  the  debtor,  because  he  did  not  make  him 
aware  that  he  had  become  his  creditor ;  M^DowaU  v.  FuUerix>uny  8th 
June  1714.    If,  again,  the  assignee  do  not  choose  to  rely  upon  tbe 
cedent's  personal  obligation,  and  intimates  his  assignation  to   the 
debtor,  then  the  debtor  is  bound  to  regard  him  as  the  creditor,  and, 
if  after  intimation  he  shall  pay  to  the  cedent,  then  he  will,  notwith- 
standing, be  still  liable  in  payment  to  the  assignee.    This  case  oc- 
curred in  Hope  &  M'Cad  v.  Wauch,  12th  June  1816.    The  effect  of 
intimation,  then,  as  regards  the  cedent,  is,  that  it  does  not  increase 
his  obligation  under  the  assignation,  but  it  removes  the  fund  from  his 
control ;  as  against  the  debtor,  the  effect  of  intimation  is  that  it  lays 
him  under  an  obligation  to  recognise  the  assignee  as  the  creditor,  and 
as  possessing  all  the  rights  to  demand  payment  and  otherwise,  i^liic^ 
previously  belonged  to  the  assignor. 

What  is  the  effect  of  intimation  as  regards  the  creditors  and  oilier 
assignees  of  the  cedent  ?  The  rule  is  clearly  fixed,  that,  when  two 
assignations  are  granted  of  the  same  debt,  the  one  which  is  first  iixt\- 
mated  is  preferable,  although  it  may  have  been  executed  and  delivered 
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of  a  later  date  than  the  other.     This  doctrine  is  held  by  all  the  insti-      Pakt  II. 
tutional  authorities,  beginning  with  Craig,  who  says,  that,  if  a  right    ^         ^^  jj 
of  reversion  have  been  assigned  to  two  different  persons,  that  one, 
qui  prius  jus  sutrni  insinuaverit,  preferetur.     Tlie  word  insinuaveritl 
he  afterwards  explains  to  mean  intimation.   With  regard  to  creditors, 
intimation  is  necessary  before  any  attachment  by  them,  in  order  to 
give  the  assignee  a  preferable  claim  ;  and,  if  a  creditor  of  the  cedent 
obtain  right  to  the  debtor's  property  before  intimation,  the  assignee  ^ 
isexcluded«    It  was  so  found,  where  one  of  the  creditors  of  a  deceased 
party  had  granted  an  assignation  to  a  debt,  and  one  of  his  creditors  . 
had  aft«r  his  death  made  up  a  title  to  the  debt  as  executor-creditor  / 
before  intimation  of  the  assignation.  The  creditor  was  held  preferable ;' 
Sinclair  v.  Sinclair,  5th  July  1 726.     It  was  formerly  held  that,  after  M.  2793. 
the  sequestration  of  the  cedent,  an  assignation  previously  granted  by 
him  might  be  completed  by  intimation,  notwithstanding  the  seques^ 
tration,  provided  the  intimation  were  made  before  the  vesting  of  the 
estate  in  the  trustee's  person  by  the  act  of  confirmation ;  Buchan  v.  M.  2905. 
Farquharson,  24th  May  1797.     The  later  sequestration  statute,  2  &  3 
Vict  cap.  41,  §  78,  is,  however,  very  express  in  vesting  the  moveable  ^ 
estate  in  the  trustee  "  to  the  same  effect  as  if  actual  delivery  or  pos- 
^  session  had  been  obtained  at  the  date  of  sequestration  ;''*  and  Mr. 
Bell  in  his  commentary  upon  that  statute  is  of  opinion,  that  this  pp- ^^i  1^7. 
clause  has  the  effect  of  barring  the  completion  of  an  uncompleted 
conveyance.     In  the  case  oi  Eadie  v.  Mackinlay,  7th  February  1815,  F.  c. 
it  was  held,  that  a  transfer  of  goods  lying  in  the  hands  of  an  artificer 
required  to  be  intimated  to  him  in  order  to  complete  the  right  of  the 
assignee,  and  that  a  creditor  who  had  attached  them  by  poinding 
before  intimation  of  the  transfer  was  preferable.     The  effect  of  inti- 
mation as  a  completion  of  the  assignee's  right  is  thus  of  vital  import- 
ance, as  it  debars  the  debtor  from  paying  to  the  cedent,  and  secures 
the  fiind  from  attachment  by  intimation  of  another  conveyance,  or  by 
the  dilig'ence  of  the  cedent's  creditors.     It  is,  therefore,  the  duty  of 
the  Convejancer  to  use  the  utmost  promptitude  in  making  the  inti- 
mation^ and  he  will  incur  serious  responsibility  by  any  delay  or  neglect 
in  this,  which  is  a  known  point  of  duty.     In  the  case  of  LiUie  v.  F.  C. 
ifacdonald^  13th  December  1816,  the  heir  of  a  law-agent  was  found 
liable  for  the  loss  upon  a  loan  of  ^1000,  negotiated  twenty-five  years 
before  on  the  ground  that  he  could  adduce  no  evidence  of  intimation 
having  been  made. 

What  is  the  form  of  intimation  ?    Now  that  despatch  is  so  much  Fokm  op  nm- 
i^tadied,  the   formal  process  of  intimation  is  rarely  resorted  to,  when  ''^''^^^• 

*  The  Act  referred  to  in  the  text  having  been  repealed  (mipra,  p.  51),  a  similar  enact- 
>"n  ia  contained   iii  the  Bankruptcy  (Scotland)  Act,  19  &  20  Vict.  c.  79,  §  102,  clause  1. 
T  .0  tenas  of  thin  clause  are,  that  the  Act  and  Warrant  of  Confirmation  vesta  the  moveable  { 
'•"ate  in  the  tmntce  as  at  the  date  of  the  sequestration,  "to  the  same  eifect  as  if  actual  / 
"  WTiTerT  or  pofiM*jWi]on  had  been  obtained,  or  intimation  made  at  that  datf*/*  • 
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FOBM  or  IHTI- 

MATioH,  cont*. 


Pabt  II.  the  object  can  be  effected,  as  it  generally  can  be,  in  a  more  succinct 
and  convenient  way.  Yet  the  formal  proce4ure,  which  is  by  notarial 
instrument,  is  sometimes  the  only  method  by  which  the  object  can 
be  secured,  as  in  the  case  of  parties  absent  from  the  country,  or  of 
parties  who  refuse  to  hold  communication,  or  of  pupils  and  minors. 
We  shall  therefore  shortly  describe 

Notarial  Intimation, — The  purpose  is  to  fix  a  knowledge  of  the 
assignation  upon  the  debtor,  and  to  obtain  evidence,  recognised  by 
the  law  as  authentic,  that  the  intimation  was  given.  This  is  done  by 
the  intervention  of  a  notary-public,  whose  office  it  is  to  attest  the 
facts  which  he  is  called  upon  to  authenticate.  The  procedure  is  as 
follows : — A  person,  acting  as  procurator  or  attorney  for  the  assignee, 
goes  along  with  a  notary  and  two  witnesses  to  the  debtor,  the  procu- 
rator having  in  his  hands  the  bond  or  other  ground  of  debt,  and  the 
assignation.  Formerly  it  was  considered  necessaiy  that  the  assignation 
should  be  read  over ;  according  to  modem  practice,  a  copy  attested 
by  the  notary  is  delivered  to  the  debtor,  and  the  procurator  protests 
that  he  (the  debtor)  shall  hold  it  as  intimated,  and  shall  not  make 
payment  to  any  other  person  than  the  assignee  or  his  representatives, 
otherwise  he  shall  be  liable  to  the  assignee  for  the  sums  contained  in 
the  bond  and  assignation,  and  also  for  damages  and  expenses.  The 
procurator  takes  instruments  in  the  hands  of  the  notary-public,  which 
is  done  by  presenting  a  piece  of  money  to  him  in  the  presence  of 
witnesses.  The  intimation  is  generally  made  by  putting  into  the 
debtor's  hands  a  paper  called  a  schedule  of  intimation,  which  is  a 
written  statement  by  the  procurator,  representing 'to  the  debtor  the 
terms  of  the  bond  and  assignation,  intimating  the  latter,  and  pcotest- 
ing  to  the  effect  already  mentioned.     Of  this  schedule  a  form  is  giyexi 

ii.  351,  3d  Ed",  in  the  Juridical  Styles.    It  is  signed  by  the  procurator,  and  may  also 
be  subscribed  by  the  notary.     The  subscription  of  the  latter  is  not 
necessary,  but  it  is  necessary  that  the  notary  satisfy  himself  of  the 
statement  in  the  schedule  being  conformable  to  the  facts.    The  fore- 
going procedure  completes  the  intimation.   The  evidence  of  it  oonsiats 
in  a  formal  instrument,  prepared  and  authenticated  by  the  notarjr. 
This  instrument  contains  a  recital  of  the  procedure,  with  an  attests.^ 
tion  that  these  things  were  so  done.    The  instrument  is  subscribed 
by  the  witnesses  along  with  the  notary ;  and,  as  in  this  case  they 
attest  not  the  mere  subscription,  but  the  facts,  the  witnesses  ougHt 
to  sign  every  page.    A  form  of  the  instrument  of  intimation  is  also 
given  in  the  Juridical  Styles,  along  with  the  schedule.    This  fomnctl 
instrument  constitutes  authentic  evidence  that  the  debtor  has 
legally  certiorated  of  the  assignation. 

There  are  some  points  here  requiring  attention.  Lord  Eam BS,  a 
ing  too  strictly  upon  the  original  character  of  the  assignation  as  a 

p.  ai9.  procuratory,  says,  in  his  Elucidations,  *^  that  the  intimation  must 
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'^  In  the  cedent's  name,  as  the  assignee  has  nothing  to  say  to  the     Past  II. 
"  debtor  but  qud  procurator."    But,  since  the  nature  of  the  assigna-   Chaptm  II 
tion  as  an  absolute  conveyance  is  undoubted,  it  is  certain  that,  in 
analogy  with  all  similar  procedure,  the  proper  party  to  make  the  in-  ^twh'cS^" 
timation  is  the  assignee,  for  whose  interest  it  is  made.     It  is  carefully 
to  be  noted,  that  the  same  person  cannot  act  as  procurator  for  the 
assignee,  and  as  notary  in  making  the  intimation ;  for  a  notary  is 
called  to  attest  the  acts  of  others,  and  not  his  own ;  Scott  v.  Drum-  M.  846. 
lanrig,  3d  July  1628.     In  this  case  an  intimation  so  made  was  found 
null    It  is  advisable,  although  not  indispensable,  that  the  procurator 
hye  in  his  hands  the  bond  or  other  original  ground  of  debt,  as  an 
additional  evidence  of  the  assignee's  right,  and  of  the  implied  autho- 
rity to  the  procurator,  which  results  from  his  possession  of  the  assig- 
nation.   But,  although  the  bond  may  be  dispensed  with,  it  is  certain 
that  he  cannot  effectually  intimate  without  producing  the  assignation, 
and  that  the  execution  of  the  intimation  will  be  ineffectual,  if  it  do  \ 
not  bear  that  the  assignation  was  produced  ;  Watson  v.  Munro,  9  th  M.  3687. 
December  1714.    The  statement  in  the  schedule  and  instrument  must 
be  80  explicit,  as  to  exclude  all  doubt  with  regard  to  the  identity  of 
the  debt  assigned.     In  Lowrie  v.  Hay,  17th  June  1696,  the  instru-  M.  849. 
inent  did  not  name  the  cedent,  or  the  date  of  the  assignation,  or  the 
cavia  dAendi^  and  not  being  written  on  the  back  of  the  assignation, 
it  might  have  referred  to  another  debt.     A  competing  intimation 
with  a  correct  narrative  was  in  consequence  preferred,  although  sub- 
sequent in  date.     It  is  of  course  essential  that  the  date  be  accurately 
stated ;  and  in  cases  of  importance  and  anxiety,  it  is  advisable  to  in- 
sert the  hour  as  well  as  the  date.    The  effect  of  this  is  shown  in 
two  eases  reported  in  Spottiswoode's  Practicks — the  first,  Inglis  v.  p.  76,  voce 
M'Cubie,  28th  January  1630.    Here  one  creditor  had  used  arrestment,  «'  ^^J^"  *"'* 
and  the  other  had  intimated  an  assignation,  upon  the  same  day,  and 
they  Btriving  for  preference,  the  Lords,  in  respect  of  both  their  dili- 
^ces  concurring,  would  not  prefer  the  one  to  the  other,  but  divided 
the  sum  betwixt  them.    In  the  other  case,  that  of  Balcanqval,  30th  p.  20,  voce 
Janoaiy  1 629,  there  was  also  an  arrestment  and  an  intimation  upon  "  Assignation; 
the  same  dny,   and  the  Lords  preferred  the  arrester,  partly  upon  this 
^ound,  that  the  officer's  execution  bore  the  hour  as  well  as  the  day 
'-(  ^Treatment,   vhich  hour  was  before  the  hour  of  intimation.     In  M.  2795. 
Vastr.  Oarbet  ^  Co.,  8th  March  1775,  the  instrument  of  intimation 
-^re  that  it  was  made  between  the  hours  of  eight  and  nine  in  the 
njDmin^,  and  the  assignation  wa.s,  therefore,  preferred  to  a  confirma- 
...n  granted  the  same  day,  the  hour  of  cause  in  the  Commissary  Court 
'v.x  being*  antil  eleven  o'clock.     If  the  debtor  is  not  found  personally, 
^irn  the  intimation  is  made  at  his  dwelling-house  in  presence  of  a 
>  't«rT  and    witnesses.     The  competency  of  an   intimation  at  the 
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Part  II.      dwelling-house,  when  the  debtor  was  not  found,  was  doubted  in  the 
Cha^k  II;  ^*^®  ^f  Hume,  immediately  to  be  referred  to  ;  but  the  sufficiency  of 
M.  848.  su^^  intimations  is  now  established  by  long  usage.   In  Hume  v.  Humey 

FuRM  OF  inn-    26th  July  1632,  intimation  at  the  market-cross  of  the  head  burgh  of 
MATiow,  eont*.    ^j^g  sheriffdom,  where  the  party  dwelt,  was  found  to  be  inept    When 
the  debtor  is  abroad,  it  is  the  practitioner's  duty  to  follow  strictly  the 
mode  of  intimation  prescribed  by  law.     Formerly  the  proper  mode  of 
intimation  to  a  party  furth  of  the  kingdom  was  by  execution  at  the 
market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith ;  but  this  was 
afterwards  regulated  by  the  Act  6  Geo.  IV.  cap.  120,  §  51,  which 
enacts,  that  such  citations  and  intimations  shall  be  made  by  delivery 
of  a  copy  thereof  at  the  record  office  of  the  keeper  of  the  records  of 
the  Court  of  Session.     They  are  now,  by  A.  S.,  24th  December  1838, 
§  7,  made  at  the  office  of  the  keeper  of  edictal  citations,  since  the 
disjunction  of  the  offices  of  keeper  of  the  records  of  the  Court,  and  of 
keeper  of  edictal  citations,  by  the  Act  1  &  2  Yict  cap.  1 18.    But  as, 
in  the  words  of  Mr.  Ross,  it  is  only  the  voice  of  their  Sovereign  that 
absentees  are  obliged  to  hear,  such  intimations  must  be  made  judi- 
cially, and  this  is  effected  by  letters  of  supplement  under  the  Signet. 
The  writ  narrates  the  ground  of  debt  and  the  assignation,  and  that 
the  debtor  is  furth  of  Scotland,  and  it  contains  a  charge  to  messengers- 
at-arms  to  pass  with  a  notary  and  witnesses  to  the  office,  and  there 
to  make  intimation.    Of  this  writ  there  is  a  form  in  the  Juridical 
ill.  280;  2<iEd>.  Styles.     As  this  is  the  mode  of  intimation  to  an  absent  person  pre- 
scribed by  Statute,  it  ought  to  be  strictly  observed,  but  that  need 
not  prevent  notification  by  letter  also.     On  the  contrary,  the  Court 
will  always  regard  favourably  whatever  exertion  may  be  made  to 
bring  the  matter  to  the  actual^  knowledge  of  the  party  concerned. 
When  there  is  more  than  one  debtor,  it  is  agreed  by  the  auihorities 
that  intimation  to  one  of  them  is  sufficient  to  complete  the  convey- 
ance ;  but  it  is  carefully  to  be  observed  that,  notwithstandiiig  such 
intimation  to  a  single  obligant,  if  the  debt  shall  be  paid  to  the  cedent 
by  another  obligant,  who  has  received  no  intimation,  then  the  assignee 
M.  1786.  will  have  no  redresa     Accordingly,  in  Lyon  v.  Law,  23d  February 

1610,  intimation  having  been  made  only  to  a  cautioner,  the  Lords 

found  that  the  principal  debtor  was  in  bona  fide  to  paj  to  the  cedent, 

Irtimatioii       and  that  he  and  all  the  cautioners  were  thereby  liberated.    It  is 

WREBK  DBBTOB  somctimes  difficult  to  determine  to  whom  an  assignation  oufirht  to  be 

A  CX>lfPANT  OR       ••■i«i  /•!•  • 

iifcoRPOKATioN.  mtimatod,  as  in  the  case  of  a  tradmg  company  or  other  coWectwe 

bodies.  The  object  should  be  to  attain  as  nearly  as  possible  to  the 
same  certainty  of  certioration  as  is  effected  by  personal  notice  to  an 
individual  debtor.     Intimation  to  an  hospital  was  held  to  be  suffi* 

M.  738.  ciently  made  by  service  upon  the  treasurer  of  the  incorporation  ;  Ketr 

V.  Menzies's  Creditors,  10th  January  1739.     It  is  evidently  most  do- 
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sirable,  however,  in  such  a  case,  that  the  intimation  should  be  entered  Part  II. 
upon  the  books  of  the  incorporation.  Acknowledgment  in  the  books  chapter  II. 
of  a  collective  body  appears  to  form  the  nearest  parallel  to  the  cer- 
tioration  of  an  individual ;  and  when  thus  recorded  in  a  permanent 
form,  it  is  beyond  the  reach  of  the  objection,  that  by  individual  neglect 
the  information  has  not  reached  the  acting  organ  of  the  body.  Entries 
of  this  description  are  now  made  as  a  matter  of  ordinary  routine  by 
insurance  companies,  acknowledging  intimation  of  transfers  of  their 
policies ;  and  certificates  of  such  entries  are  given  out  to  the  parties, 
which  form  undoubted  evidence  of  intimation.  Such  acknowledgment, 
however,  can  only  be  obtained  by  the  voluntary  consent  of  the  incor- 
poration or  other  body,  and,  where  that  is  not  attainable,  the  prudent 
course  will  be  to  intimate  to  all  the  officers.  In  the  case  of  Watson  m.  850. 
V.  Murdoch^  19th  November  1755,  an  intimation  made  to  two  clerks, 
who  were  also  managers  of  a  trading  company,  was  held  to  divest  the 
cedent ;  but  in  this  case  a  minute  of  the  intimation  was  entered  in 
the  company's  books.  The  necessity  of  the  greatest  caution  in  dealing 
with  such  cases  is  shown  by  the  decision  in  Hill  v.  Lindsay^  7th  Feb-  8  D.  472. 
ruary  1846,  where  an  assignation  by  a  partner  of  his  share  in  a  com- 
pany's stock  was  held  not  to  be  duly  intimated  by  the  circumstance, 
that  the  assignee  was  de  facto  manager  of  the  company,  but  witliout 
a  regular  appointment  as  manager.  This  judgment  was  given  with 
considerable  difference  of  opinion  upon  the  Bench. 

EquipoUents  to  formal  intiTnation. — Formerly  intimation  by  a  Equipollbitw 
notary  was  held  to  be  an  indispensable  formality,  which  could  not  be  ™  "^"^""^^ 
otherwise  supplied,  however  strong  might  be  the  evidence  of  the 
debtor's  knowledge,  and,  in  the  old  case  of  Stevinson  v.  CraigmiUary  m.  858. 
27th  January  1624,  effect  was  denied  to  an  assignation,  although 
ratified  by  the  debtor,  because  intimation  had  not  been  given  by  a 
notary.     This  notion,  however,  has  now  been  long  exploded,  and 
intimation  may  be  made  by  various  other  means,  as  effectually  as  in 
the  notarial  form,  the  law  being  satisfied,  if  it  is  made  to  appear  that 
the  debtor  is  truly  certiorated.    These  other  methods  are  termed  equi- 
poUenis — that  is,  steps  equivalent  to  the  formal  notarial  act.     The 
first  question  which  occurs,  regards  the  legal  effect  of  the  debtor's  Effect  of 
private  knowledge  of  the  assignation,  when  no  intimation  has  been  ^^^'^^^^^!' 
made ;  and  it  is  certain,  in  the  first  place,  that  the  debtor's  private  ledge. 
knowledge  cannot  be  pleaded  by  the  assignee  in  a  case  where  there 
is  a  competition  of  creditors,  such  private  knowledge  not  being  a 
completion  of  the  assignment,  which  will,  therefore,  be  postponed 
to  debts  secured  by  arrestment,  or  by  assignations  duly  intimated. 
This  is  settled  by  the  old  decision  of  Adamson  v.  MacmitcheU,  15th  M.  859. 
June  1624,  and  by  other  cases  to  a  similar  effect     It  is  a  more  diffi- 
cult question,  however,  whether  the  debtor  possessing  private  know- 
ledge of  an  assignation  is  in  maid  fide,  when  there  is  no  competition 
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Part  II.      of  creditors  to  pay  to  the  cedent.    Such  payment  was  found  unwar- 
Chapter  II.   rentable  in  the  case  of  Lei^  v.  Garden,  1 6th  February  J  703 ;  but,  in 
M.  865.  the  later  case  of  Dicksana  v.  Trotter,  18th  January  1776,  it  appears 

M.  873.  to  have  been  held  not  relevant  to  aver  private  knowledge  of  the 

assignation,  as  equivalent  to  intimation.     A  verbal  promise  by  the 
InHt.  ill.  5, 4.     debtor  to  pay  is  stated  by  Mr.  Erskine  to  be  equivalent  to  inti- 
mation, but  there  appears  no  sufficient  authority  for  this ;  and  by 
M.  866.  the  case  of  the  Faculty  of  Advocates  v.  Dickson,  25th  July  1718, 

it  was  decided  that  a  communing  does  not  supply  the  want  of  inti- 
mation. 
Equipoli^stb  The  first  class  of  acts,  which  are  reckoned  equivalent  to  notarial 
wj^"**^"^^'  intimation,  are  those  of  a  judicial  character — as,  for  instance,  the 
(1.)  Judicial  institution  of  an  action,  in  which  the  assignation  is  founded  upon  ; 
^^'"*  or  the  production  of  it  in  a  process  to  which  the  debtor  is  a  party. 

It  was  so  found,  where  the  deed  was  produced  in  a  multiplepoinding ; 
M.  851.  DougaUy.  Gordon,  I7th  November  1795.     A  charge  of  homing,  in 

which  the  assignation  is  founded  on,  is  an  equipollent  of  a  similar 
U,  869.  character.     But,  in  the  case  of  Westraw  v.  Williamson,  14th  March 

1626,  an  execution  of  inhibition  was  held  not  to  amount  to  intima- 
(2.)  Debtor's  tion,  *'  the  said  inhibition  not  being  apecifice  execute"  The  debtor's 
r*oEiiKNT  TO  ^^^*^®^  engagement  to  pay  to  the  assignee  is  equivalent  to  intima- 
PAT.  tion  ;  M*OiU  v.  Hutchison,  22d  January  1630.     In  the  case  of  the 

M.  860.  Earl  of  Selkirk  v.  Oray,  22d  July  1 708,  it  was  held  in  the  Court  of 

M.  4453.  Session,  that  a  holograph  letter  from  the  debtor  promising  payment 

Robertson^s  ^^^  ^^^  equivalent  to  intimation ;  but  this  was  reversed  upon  appeal. 
App.  p.  1.  The  debtor's  holograph  acknowledgment  of  intimation  is  sufficient, 
M.  850.  and  it  does  not  require  to  be  attested  by  witnesses ;  Newton  and  Co, 

V.  CoUogan,  23d  November  1 785.    This  is  the  practical  mode  of  inti- 
mation, which  is  most  generally  observed.     It  is  opposed,  as  we  had 
already  occasion  to  notice,  to  the  general  doctrine,  that  holograph 
writings  do  not  prove  their  own  date,  and  the  decision  in  the  case  of 
Newton  and  Co,  was  pronounced  on  the  ground  of  universal  usage. 
15  D.  688.       In  Wallace  v.  Davies,  27th  May  1853,  intimation  by  letter  from  the 
assignee's  agent  to  the  debtor,  with  an  answer  returned  by  tKe 
debtor's  agent,  was  held  sufficient ;  and  an  opinion  was  indicated  on 
the  Bench,  that  without  the  answer  the  letter  of  intimation,  if  found 
in  the  debtor's  hands,  would  have  been  sufficient,  and  that  it  is  not 
necessary  that  the  debtor  should  expressly  acknowledge  himself  to 
(s.)  PATMF.WT    be  debtor.    Payment  of  interest  of  the  debt  to  the  assignee  is  also 
M.  8<^.''  equivalent  to  intimation.     This  was  one  of  the  points  in  the  case  of 

The  Earl  of  Aberdeen  v.  Merchistons  Creditors,  30th  July  1729,    in 
which  the  Lords  held  the  circumstances  not  equivalent  to  intimation, 
Craig.  &  Stew,  but  the  judgment  was  reversed  on  appeal.   Earl  of  Aberde^t^    v. 
App.  44.  jg^j^i  ^y  March,  9th  April  1 730.    This  case  also  settles,  that  notice 

to  a  factor  and  a  memorandum,  made  by  him  in  the  books  oF   ]iis 


TRAKSUI8SI0N  OF  MOYSABIE  RIGHTS.  2;)1 

principal,  that  the  debt  is  conveyed  to  the  assignee,  is  sufficient     Part  II. 
intimation.  ChaT^II. 

Intimation  may  be  proved  rebus  ipsis  et  factiSy  as  by  the  attend-  (4.)  Intimation 
ance  of  the  assignee  at  a  meeting  of  proprietors,  and  acting  and  ^w>7«i>  »*^« 
voting  as  in  right  of  the  cedent  by  virtue  of  the  assignation.     In 
such  a  case,  the  terms  of  the  minutes  of  meeting  not  being  suffi- 
ciently explicit,  the  party  was  allowed  a  proof  by  parole,  that  his 
assignation  was  produced  and  read  at  the  meeting ;  Hili  v.  Lindsay,  10  D.  78. 
I2th  November  1847. 

There  are  various  assignations,  which,  from  their  legal  character  Legal  and 
or  the  circumstances  of  the  parties,  or  from  both  of  these  elements  •'"'*^^*^'-  ^«*^o- 

....  .  .  .  NATIOX8  HE- 

combmed,  do  not  require  intimation — assignations,  for  instance,  which  quire  no  u\ti. 
the  law  makes  by  its  own  strength,  as  an  adjudication,  which  operates  ''^'^'*^*'' 
as  a  transfer  of  rents  even  without  infeftment.     An  adjudication  was, 
therefore,  preferred   to  an  arrestment ;  Lord  Justice-Clerk  Home  M.  27C6. 
V.  Fairhdm^  23d  February  1671.     Marriage  also,  which  implies  an 
assignation  of  the  wife's  moveables,  requires  no  intimation.     But 
these  assignations,  although  they  complete  the  right  of  the  adjudger 
arxj  husband,  do  not  necessarily  interpel  the  debtor,  and,  if  he  shall 
pay  in  ignorance,  he  will  not  be  liable  in  second  payment.     An 
asaignation  by  a  woman  before  marriage  is  preferable,  although  not 
md'inated,  to  the  husband's  right  created  by  the  marriage,  because 
the  previous  assignation  is  an  obligation  or  debt  of  the  wife,  which 
the  husband  is  liable  to  make  good ;  Robertson  v.  Lord  Halker-  m.  5770. 
toun,  6th  December  1673;  Till  y.  Jamesons,  27th  July  1763.    The  M.  2858. 
^*<st  frequent  and  familiar  example  of  judicial  assignation  is  that 
ejected  by  sequestration  under  the  bankrupt  statutes,  which,  by  the 
^orce  of  the  enactment  already  cited,  effects  an  immediate  transfer  of 
-le  bankrupt's  property.*    No  personal  intimation  of  this  assignment 
the  debtors  of  the  bankrupt  is  required.     Of  this  there  is  a  strik- 
ezample  in  Adam  v.  Macrobbie,  17th  January  1845,  where  a  sum  7  D.  276. 
of  money  lying  in  bank  in  the  bankrupt's  name,  and  which  never 
^me  into  the  trustee's  hands,  was  held  nevertheless  to  have  been 
'rmafeired  to  him  by  the  sequestration,  and  not  to  be  liable  to  arrest- 
u^-Qt  by  the  bankrupt's  subsequent  creditors.     The  same  is  the  rule 
'<*th  respect   to   an  English  commission  of  bankrupt,  which,  like 
Mrriage,  passes  personal  property  all  the  world  over  without  intima- 
•'-n;  Sdkriff  ▼.  JDavies,  23d  March  1814.     But  an  English  deed  of2Dow*8App. 
'-«>i^ment  pleaded  upon  in  Scotland  requires  intimation  ;  Carrick  v. 
^•''Kf  #  Aagigneea,  30th  May  1822.  f  1  s.  485. 

'  v«  wmpra^  p.  245,  and  note. 

*  ^  porsaer  obtained  imtsrvm  decree  of  pajment  in  an  action,  upon  the  dependence  of 

'  -  '•  tjc  y^  used  arrestmenta.    She  then  raised  a  furthcoming,  which  was  defended  by 

^  ^^  pcrtiea.  who  bad  ^iefended  the  previoas  action.    They  maintained  that  the  funds 

>«'aQ  l&ad  be<»a  i»p«^*^7  assigned  to  them  in  trust  for  creditors  hy  an  English  cn^di- 


. ) 
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Part  II.  Personal  intimation  is  unnecessaiy  in  deeds  perfected  by  registra- 

Chaftbb  II.  ^^^^  ^^^  publication — as,  for  instance,  the  assignation  of  a  right  of 

iNTncATioif  reversion ;  Begg  v.  Begg,  5th  December  1665.*    It  is  scarcely  neces- 

uNNBcsasABT  ggyy  howevor,  to  remark,  that  the  recording:  of  an  assiirnation,  or  other 

WHERE  DBBD  ,         ,         ,       .  i        •     ,  •  .  t  i 

PERFECTED  BT    doed  relating  to  a  personal  right,  cannot  m  any  respect  supply  the 

place  of  intimation,  because  the  registers,  appropriated  to  such  deeds, 

are  for  the  purposes  of  preservation  and  diligence,  and  even  if  they 

were  recorded  in  a  register  devoted  to  the  purpose  of  publication,  that 

could  have  no  effect,  since  the  lieges  arc  bound  to  look  there  only  for 

Or  where        the  deeds  proper  to  that  register  in  terms  of  the  statute.     Intima- 

TO  TM  DEE^  *^^^  ^®  unnecessaiy,  when  the  debtor  is  himself  a  party  to  the  deed 

M.  2876.  containing  the  assignation  ;  Ckarteris  v.  Sindair,  27th  November 

mIsgs.'  1707;  TumbuU  v.  StewaH  and  Inglis,  12th  June  1751;  Paid  v. 

Boyd's  Trustee^  22d  May  1835.     The  doctrine  is  contained  in  the  note 

of  Lord  CoREHOUSE,  Ordinary,  in  the  last  case. 

Effect  of  completed  A  ssignation, — When  an  assignation   is  duly 

intimated,  the  immediate  effect  is  to  divest  the  cedent  and  transfer 

his  rights  to  the  assignee.     In  order  to  this  result,  it  is  of  course 

Right AflsioNED  necessary  that  the  cedent  have  truly  a  right  to  transfer,  and  that  the 

M178T  EXIST,       yight  }^q  jj^g  \yQ  Qf  g|,ch  a  uaturo,  that  it  may  be  transmitted  by 

AND  BE  CAPABLE       &.  .  .  ^  ^    >  i  i-i.*. 

OF  TRAXBMis-     assiguatiou,  smce  no  legal  instruments,  however  regular  m  their  form 

"'^^'  and  completion,  will  transfer  a  right  which  either  does  not  exist,  or 

which  is  incapable  of  transmission  by  the  particular .  instrument 

employed.     Therefore  an  assignation  of  a  legacy,  executed  and  inti* 

tor-deed,  before  the  date  of  the  pursner's  arrestments ;  and  that  such  creditor-deed  operated, 
by  the  Law  of  England,  a  complete  transference  of  the  debtor^s  funds  to  the  excloaion  of 
subsequent  proceedings  bj  individual  creditors.  The  Court  held,  that  the  defences  were 
incompetent — ^that,  even  if  thej  had  been  competent,  the  question,  whether  the  English 
creditor-deed  excluded  the  arrestments,  related  to  a  competition  of  diligence  for  attaching  a 
fund  in  Scotland,  and  fell  to  be  determined  hj  the  Law  of  Scotland,  which  requires  intimation 
of  the  assignation — and  that  no  intimation,  or  equipollent  to  intimation,  of  the  creditor-deed 

17  D.  1053.       had  been  proved;  Dcnald9on  v.  Ord^  5th  July  1855.    In  the  previous  case  of  WaUace  v. 
15  D.  688.  Daviei,  27th  May  1853,  the  same  question  had  arisen.     There,  a  deed  of  assignment  was 

executed  by  a  party  residing  in  England,  in  favour  of  English  creditors,  of  sams  due  to  him 
in  Scotland.  The  Lord  Ordinary  (Ruthbrfurd)  expressed  a  strong  opinion,  that  the  de<Hl 
did  not  require  to  be  followed  by  intimation,  to  enable  it  to  compete  with  arrestments  osed 
subsequently  in  Scotland.    But  the  Court  found  it  unnecessaiy  to  decide  the  point. 

*  Under  articles  of  roup,  A.  feued  lands  from  the  exposer,  who  granted  a  charter  in  his 
favour.  B.,  having  subsequently  acquired  the  lands,  executed  over  them  a  bond  and  dispoei- 
tion  in  security,  which  was  recorded  in  the  register  of  sasines,  in  terms  of  10  &  11  Vict,  c 
50,  {  1.  B.  having  become  bankrupt,  his  trustee  discovered  that  no  valid  feudal  title  to  the 
lands  had  ever  been  constituted,  and  he,  accordingly,  sued  the  superior  to  grant  a  charter  in 
his  favour  as  trustee.  The  holder  of  the  bond  and  disposition  in  security  appeared,  and 
claimed  a  preferable  right.  It  was  held,  that  under  the  articles  of  roup  and  charter  the 
bankrupt  had  a  personal  right  to  obtain  a  charter  of  the  lands — that  the  personal  right  was 
carried  by  the  assignation  to  writs  in  the  bond  and  disposition  in  secnrity — that  the  regis- 
tration of  this  bond  was  equivalent  to  intimation  of  that  conveyance  of  the  personal  right— 
and,  therefore,  that  the  trustee  could  only  obtain  a  charter  nnder  burden  of  the  bondholder's 

18  D.  47.  preferable  right;  Edmtmd  v.  Moffirtraies  of  Aberdeen,  IQ^  November  1855. 
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mated  to  the  intended  executor  before  the  death  of  the  testator,  was      Part  II. 
held  to  be  inept,  for  there  was  no  debt,  the  legacy  being  revocable  at   chapter  II. 
the  testator's  pleasure,  and  there  was  no  debtor  to  whom  intimation 
could  be  made,  the  testator  not  being  a  debtor,  nor  could  the  execu- 
tor hold  that  character  until  his  appointment  became  effectual  by  the 
death  of  the  testator ;  Bedwella  v.  Tod,  2d  December  1819.     Again,  F.  c. 
if  the  cedent's  right  be  undoubted,  that  will  not  avail,  unless  it  be  of 
a  kind  transmissible  by  assignation.     Thus  alimentary  rights  cannot 
be  assigned,  for  the  transference  of  them  is  inconsistent  with  the 
fundamental  condition  of  the  grant,  viz.,  the  application  of  the  fund 
to  the  grantee's  personal  support.     This  principle  was  applied  in 
Madenzte  v.  Morrison,  19th  May  1791,  where  an  assignment  of  the  M.  10413. 
annuitj,  payable  to  the  widow  of  a  minister  under  the  Act  17  Geo.  11. 
^^  11,  was  found  invalid.    There  are  numerous  cases  to  the  same 
effect  under  the  head  Psbsonal  and  Tbansmissiblb,  in  the  Dictionary. 
The  eiception  to  the  rule  is  in  consonance  with  its  principle,  viz., 
that  alimentary  funds  may  be  assigned  for  alimentary  debts.    This 
is  illustrated  by  Waddell  v.  Waddell,  !26th  November  1836.    Rights,  16  S.  I5i. 
enjoyed  by  virtue  of  a  delectus  personm,  are  intransmissible — as  an  office,  Rights  enjoy. 
or  an  agricultural  lease  ;  and  other  rights  falling  under  this  head  will^^"*^,^^ 
he  found  specified  in  Erskine's  Institutes.   Assignation  is  not  a  kahilis  not  tbanhmih- 
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♦nodw  of  transferring  heritable  property,  or  debts  heritably  secured ; 

a»d  so  a  posterior  adjudger  of  an  heritable  debt  was  preferred  to  Absionation  i» 

an  aasignee ;  Anstruther  v.  Black,  27th  July  1626.     But,  although  a  t^k^m^^ 

Proper  heritable  right  is  not  transmissible  by  assignation,  the  pro-  ^^  hbritaoe. 

pnetor  8  right  to  exact  the  rents  of  tenants  in  possession  may  be  ^-  ^^^' 

a^«i^edy  and  an  intimated  assignation  of  rents  to  become  due  at 

faiure  terms  was  held  effectual  in  Flowerdew  v,  Buchan,  5th  March  13  S.  6i5. 

^Sdo.    A  distinction  was  pointed  out  in  Lord  Jeffrey's  interlocutor 

^^tween  arrestment,  which  attaches  only  what  is  past  due,  and  assig- 

ut'ton,  by  which  both  debts  already  due,  and  future  and  contingent 

^Ats,  may  be  conveyed. 

^en  the  right  of  the  cedent  is  undoubted,  and  is  transmissible  by  Effect  of 
.Indignation,  then  an  assignation  of  it,  duly  intimated,  not  only  divests  '""*'^"'* 
•ie  cedent^  and  clothes  the  assignee  with  the  right,  and  the  grounds 
Hi,  as  specified  in  the  conveyance,  but  it  vests  him  also  with  dili- 
^vnoe  done  bj  the  cedent,  and  with  every  right  corroborative  of  that 
'  ^pressed,  although  such  corroborative  rights  be  not  mentioned  in  the 
'-'^  Thus,  where  a  party,  having  right  by  assignation  to  two  bonds, 
*^1  the  8oa  of  the  debtor,  who  was  liable  not  as  representing  his 
*-^ther,  bot  as  having  granted  a  bond  of  corroboration  to  the  pursuer  s 
^-"ient,  which  bond  of  corroboration,  however,  was  not  mentioned  in 
'^'  tssignmentj  the  son  pleaded  that  the  assignee  had  no  title  to  sue 
(•^*u,  because  he  had  obtained  no  right  to  the  bond  of  corroboration, 
v*r  a^gnation  not  containing  even  the  ordinary  words  of  style,  "  with 
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Pabt  II.     "  all  that  hath  followed,  or  may  follow  thereupon."    But  the  corro- 
Chapter  II.   borative  right  was  held  to  pass  by  implication,  through  the  force  o( 
2  Br.  Supp.  197.  the  assignation  of  the  debt  itself;  CuUie  v.  Earl  of  Airly,  3d  Febroaiy       ' 

1676.    Upon  the  same  principle  the  assignation  of  a  bond  under  8u&-       j 
pension  was  held  to  carry  right  to  the  bond  of  caution  in  the  siispen-       I 
2S.288.  sion;  LyeU  v.  Chrystie,  11th  March  1823. 

EpTBcr  OP  An  assignation  gives  the  assignee  right  to  do  diligence,  and  to 

iffTiMATED        pursue  action,  in  his  own  name.    Formerly  this  right  was  held  to  \)e 

ASSIGNATION  •»  ^ 

eont*  '  precluded,  if  the  cedent  died  before  intimation,  because,  the  convey- 
ance being  incomplete,  the  fund  was  held  to  be  in  bonis  of  the  cedent, 
and  it  was  necessary  for  the  assignee,  therefore,  to  get  confirmation 
of  the  debt  from  the  Ecclesiastical  Court.    This  difficulty  was  re- 

1690,  c.  26.  moved  by  the  Act  of  William  and  Mary,  1 690,  cap.  26,  which  declared, 
that  assignations  made  by  a  deceased  person,  though  not  intimated 
in  his  lifetime,  should  be  good  titles  to  possess  and  pursue  or  defend, 
"  albeit  the  sums  of  money  or  goods  therein  contained  be  not  con- 
''  firmed."    The  effect  of  this  enactment  is  distinctly  exhibited  in  the 

1693,  c.  15.  case  of  LyeU,  last  quoted.  The  subsequent  Act,  1693,  cap.  15,  as  we 
have  already  seen  in  examining  the  registration  clause,  enabled  the 
holder  of  an  assignation,  though  not  intimated,  to  register  it  for  exe- 
cution after  the  death  of  the  grantor.  By  this  Act  also,  the  assignee  of 
a  right  in  a  depending  process  is  entitled,  on  production  of  his  assig- 
nation after  the  cedent's  death,  to  insist  in  the  cause  without  requiriDg 

DiLioKifCB  MAY  au  actiou  and  decree  of  transference  as  formerly.    A  completed  assig- 

UTHBR  OF*       nation  empowers  the  assignee  to  proceed  with  diligence  either  in  the 

cBDBNT  OR       codont's  uamo,  if  the  cedent  be  alive,  or  in  his  own  ;  Orier  v.  Max- 

AssioNBE.         ^^^^  20th  November  1621.     But,  if  diligence  is  once  begun  in  the 
cedent's  name,  the  subsequent  steps  cannot  proceed  in  name  of  the 
assignee  without  judicial  authority,  for  a  mcssenger-at-arms  is  no 
judge  of  the  validity  or  effect  of  a  deed — his  powers  are  limited  to  the 
terms  of  the  warrant  put  into  his  hand,  and  he  cannot,  therefore, 

M.  834.  change  the  instance  without  a  new  warrant    In  Stewart  v.  Hay,  1  Ith 

June  1745,  the  Court  remitted  to  the  Keeper  and  Writers  to  the  Sig- 
net, who  reported  that,  in  all  cases  of  executors  and  assignees,  it  was 
the  practice  to  raise  new  diligence,  and  the  Court  decided  accordingly, 
that  an  arrestment  used  by  an  assignee  in  his  own  name  without 
obtaining  new  diligence,  was  inept    Upon  the  same  ground,  a  poind- 

F. C.  ing  was  suspended;  Kyle  v.  Thxynieony  12th  June   1813.      But  the 

competency  of  diligence  by  caption  in  the  assignee's  name,  w\iGte 

M.  8137.  the  charge  has  been  at  the  instance  of  the  cedent,  is  shown  by  Young 

V.  Buchanan,  24th  January  1799.  In  practice,  it  is  prudent  for  the 
cedent  not  to  allow  diligence  or  action  to  be  sued  in  his  name,  as  he 
will  be  responsible  for  damages  and  expenses  that  may  result.  Thv^ 
is  the  rule  followed  by  banks.  If  the  debt  be  sued  on  at  the  cedent') 
instance,  the  debtor  is  entitled  to  refer  to  the  cedent's  oath,  \vV\cl 
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will  affect  the  assignee ;  and  generally  the  debt  may  be  disproved  by     Part  li. 
the  cedent's  oath  before  intimation,  but  not  afterwards ;  Pitfoddda  chaftbr  II 
T,  Laird  ofOlenkindy,  15th  February  1662 ;  Fraser  v.  Fraser,  12th  m.  12464. 
Pebroary  1678.    Even  after  intimation,  however,  the  debtor  can  have  ^-  ^^* 
access  to  the  oath  of  the  cedent,  if  he  can  prove  by  reference  to  the  Rsfkbekce  to 
asa^ee's  oath  or  otherwise,  that  the  assignation  has  not  been  granted  ^^^°  ^^ 
for  an  onerous  cause.    Generally,  whenever  the  debtor  can  show  that 
the  assignee  holds  the  debt  not  on  his  own  account,  but  in  trust  for 
another  party,  the  debtor  will  have  the  benefit  of  whatever  objections 
he  can  state  to  diligence  at  the  instance  of  the  party  who  has  the 
true  interest  in  the  assignment.    In  Knox  v.  Martin^  12th  February  12  D.  719. 
^^bO^  the  consideration  for  the  assignation  having  been  truly  paid  by 
one  not  entitled  to  charge  the  debtor,  the  nominal  assignee  was  held 
not  entitled  to  charge  him.    This  judgment  bears  also,  that,  where  an 
aasignation  is  ex  facie  absolute,  it  can  be  proved  to  be  in  trust  only 
hjikewrii  or  oath  of  the  grantee.     The  proof  here  consisted  of  books 
lept  under  the  eye  of  the  assignee,  which  were  held  to  be  his  writ. 

In  considering  the  eifect  of  a  completed  assignation,  it  is  necessary  Effsct  ov  com- 
to  attend  to  the  cases  in  which  the  cedent,  althousch  vested  in  the  ^^^'^^  ^^^^- 
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p/uperty  conveyed,  and  ex  facie  absolute  owner,  is  in  reality  a  holder  assiohbe  m  a 

merely  for  the  benefit  of  others,  whose  right  does  not  appear  upon 

ihe  face  of  the  titla  The  ordinary  rule,  a^ssignaJtus  utiturjure  aiLctorie, 

was  long  held  to  settle,  that  the  assignee  could  have  no  right  or  in-  ^^^T^jj^ 

terest  of  any  description  in  the  thing  assigned,  which  the  cedent  auctans. 

Kimaelf  did  not  possess.     A  very  important  distinction,  however,  was 

uien  by  the  House  of  Lords  in  the  ruling  case  of  Redfeaim  v.  Fer-  i  l>oyf'»  App. 

"cr,  26th  May  1813.    Here  a  share  in  a  company  was  held  by  an  ^ 

mdi'Tidual,  whoj  although  he  appeared  to  be  the  sole  owner,  was  in 

i^ty  a  trustee  merely  for  others,  with  whose  funds  the  share  had 

heen  purchased.    The  right  of  these  others,  however,  did  not  appear 

m  the  company's  books.    The  ostensible  owner  granted  an  assignation 

^'f  the  share  in  security  of  money  lent  to  him  individually,  substituting 

ihe  assignee  in  security  in  his  full  right  and  place,  with  power  to  selL 

^is  assignation  was  intimated,  and  a  competition  having  arisen 

Utween  the  assignee  and  those  who  were  the  true  owners  under  the 

!<^teut  arraogement,  tho  Court  of  Session  gave  effect  to  the  rule 

^^'iyiuUue  utiturjure  auctoris,  and  preferred  the  latent  owners.    The 

House  of  Lords,  however,  took  a  different  view,  and  the  opinions  of 

I^rd  Rkdssbai^  and  Lord  Eldon  are  very  instructive.    The  former 

*-iK>v8,  by  an  examination  of  the  dicta  of  the  Institutional  Writers, 

^t  the  maxim  applies  only  to  questions  between  the  debtor  and  the 

^"igt^ee,  and  is  not  applicable  to  questions  arising  between  two  parties, 

^  daiming  under  the  right  of  the  cedent— that  the  party  claiming 

^9^1  the  latent  right  was  entitled  only  to  compel  an  assignment, 

*^  tlie  assignee  had  actually  obtained  and  intimated  such  a  con- 
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Part  IT.  veyance.  His  Lordship,  therefore,  held  it  absurd  to  saj,  that  the 
Chaptbb  II.  ^^g^^  <>f  ^  latent  trust  should  be  preferred  to  an  intimated  assign- 
ment. The  Lord  Chancellor  took  the  same  view,  and  remarked  :— 
'*  If  latent  equities  were  suffered  to  prevail  against  assignations,  the 
'^  effect  would  be  that  nothing  could  ever  be  assigned  ;  for,  as  long  as 
*'  their  Scotch  neighbours  retained  any  part  of  their  characteristic 
"  shrewdness,  they  would  never  take  an  assignment,  if  they  were 
"  aware  that,  by  means  of  latent  equities,  such  assignments  might 
"  give  them  nothing."      This  important  doctrine  received  effect  in 

10  S.  817.        the  subsequent  cases  of  Attwood  v.  Kinnear  <k  Sons,  11th  July  183^; 

2  D.  1348.        and  Burns  v.  Laurie's  Trustees,  7th  July  1840  ;  and  it  will  be  well 
for  the  young  Conveyancer  to  fix  in  his  mind  the  principle  ^hicK 
they  establish,  there  being  frequent  occasion  in  practical  business  to 
refer  to  it.     On  the  other  hand,  parties  dealing  with  the  latent  owner, 
who  has  the  beneficial  interest,  are  subject  to  his  obligations  to  the 
ostensible  owner,  in  whom  the  title  stands.    So,  where  a  bank  took 
in  pledge  from  A.,  the  real  owner,  shares  registered  in  the  name  of 
B.,  and  B.  was  afterwards  called  on  to  pay  instalments,  the  bank  was 
held  bound  either  to  relieve  B.  or  to  give  up  the  shares,  that  he  might 

1  ID. 565.        sell  and  relieve  himself;  Barron  v.  National  Banky  28tli  Februarj 
1 852.     The  rule,  however,  that  a  latent  trust  cannot  compete  with 
an  intimated  assignation,  is  limited  to  the  case  of  special  assignees, 
and  is  not  available  to  creditors  claiming  under  the  general  assig- 
nation effected  by  a  sequestration.     They  take  the  pro]>eriy  as  it 
stood  in  their  debtor,  and,  as  they  have  no  special  assignment  of  the 
fund,  the  latent  trust  prevails  over  the  general  assignnaent,  because 
the  party  entitled  to  plead  it  has  in  a  manner  a  jus  in  rem.     This  is 

1  S.  501.  settled  by  the  cases  of  DingwaU  v.  M'Combie,  6th  Juae  lb22;  Gordon 

2  S.  675.  v.  Cheyne,  5th  February  1824. 

Variety  in  the  form  of  the  assignation. — ^We  have  thus  fully  re- 
viewed the  terms  and  effect  of  the  completed  assignation.  The  prin- 
ciples which  have  been  evolved  in  the  course  of  the  inquiry  apply 
generally  to  all  assignations,  whatever  may  be  the  subject-matter  con* 
veyed.  There  are  cases,  however,  in  which  the  peculiar  nature  of  the 
thing  assigned  occasions  a  variety  in  form  and  even  in  principle,  and 
to  these  we  shall  now  shortly  advert. 

Trarsferbhcb  (1.)  It  was  formerly  held,  that  an  open  account  might  be  trans- 
ferred by  an  order  to  pay  endorsed  upon  it,  and  that  such  order  did 
not  require  a  stamp,  not  being  included  in  the  descriptions  contained 

F.  C.  in  the  acts ;  Laurie  v.  OffUvy,  6th  February  1810.     The  authority  of 

this  case,  however,  in  so  far  as  it  was  supposed  to  give  to  such  an 
order  the  effect  of  a  transference  or  assignation,  is  affected  by  a  recent 
judgment,  which  narrows  the  exemption  from  stamp-duty  to  the  case 
of  a  mandate  upon  the  account  to  recover  for  the  mandaut ;   an<I 
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settles  that  an  order  upon  an  account  in  these  terms : — *^  Pay  the      Pabt  II. 
**«&«  sum  of  £  to  A.  B"  is  a  bill,  and  requires  a  stamp ;   chapter II. 

Sttftwfand  V.  Jftmro,  13th  November  1847 ;  and  see  cases  there  re-  lo  d.  87. 
ftrred  to.* 

(2.)  Policies  of  insurance  are  frequent  subjects  of  assignment,  and  Transperbnce 
fflay  be  conveyed  either  by  direct  words  of  assignment,  describing  wburahceT  ^^ 
them  by  date,  number,  and  amount,  or,  in  addition  to  these  particu- 
'uB,  the  assignment  may  proceed  upon  a  narrative  of  the  terms  of  the 
policy.    In  the  case  of  The  United  Kingdom  Life  Assurance  CoTnr  16  S.  1277. 
/Kiny,  7th  July  1838,  it  was  decided,  that  the  right  to  a  policy  is  not 
iranrferred  by  mere  delivery.     In  the  words  of  one  of  the  Judges : — 
^So  important  a  right  as  that  of  a  policy  of  life  assurance  is  not 
**  effectually  transmitted  from  one  party  to  another  by  merely  pass- 
*'  mg  the  corpus  of  the  policy  from  one  hand  to  another  without  any 
"*  assignation  or  intimation  being  executed/'  If  bonus  additions  have 
already  accrued,  or  may  be  expected  to  accrue,  the  assignment  should 
hear  explicitly,  whether  such  additions  are  conveyed  along  with  the 
smn  in  the  policy  or  are  not.     An  assignment  may  be  made  of  the 
hoiiiu  additions  alone,  or  of  part  of  them,  and  such  conveyances  are 
met  with  in  the  valuable  policies  of  the  old  companies.    The  assigna- 
tion is  completed  by  intimation  at  the  office  of  the  insurance  com- 
pany, and  practically,  as  has  already  been  stated,  there  is  no  difficulty 
in  effecting  the  intimation,  which  is  voluntarily  received  and  acknow- 
ledged by  the  Scotch  offices.     The  English  offices  decline  to  grant 
acknowledgments  of  intimation,  but  the  purpose  of  it  is  effected  by 
leating  a  notice  of  the  transference  at  the  office,  and  preserving  a 
certi£cate  of  the  fact.     The  necessity  of  intimation  is  shown  by 
Strotkan  v.  M^Lougai^  19th  June  1835,  where  an  assignation  along  i*  S.  954. 
^*th  which  the  policy  was  delivered,  was  defeated,  because  not  inti- 
mated, by  the  diligence  of  a  creditor  of  the  cedent.     In  the  assign- 
loefii  of  policies  the  great  point  of  caution  is  to  ascertain,  that  the 
^csnmnce  has  been  well  effected,  since  it  is  voidable,  if  the  represen- 
^rions  as  to  the  party's  health  shall  prove  to  be  false.    Another  point 
^t  anxiety  in  dealing  with  such  instruments  is  not  so  much  felt  now 
i»  fo/merij,  yLb.  the  fact,  whether  the  insurance  was  made  by  a  party 
naring  an  insiurable  interest    This  is  no  doubt  required  in  express 
'^nas  hj  the  first  section  of  the  Act  14  Geo.  III.  cap.  48,  and  in  strict    | 
*v  the  policy  becomes  ineffectual  in  the  event  of  the  interest  ceasing. 
^^  a  creditor  of  William  Pitt  having  effected  an  insurance  on  his 
''e  for  ^500,  and  having  after  Mr.  Pitt's  death  received  payment 
^'in  his  executors,  it  was  held  that  he  could  not  recover  against  the 
•See    The  insurance  companies,  however,  have  not  found  it  for  their 

^*We  a  «iuD  is  intrusted  to  a  party  for  a  special  purpose,  a  letter,  directing  him  to.  pay 
•  **  ^  VMmej  in  furtherance  of  that  purpose,  and  held  as  intimated  by  the  trustee,  does  not 
•■^  My  stamp ;  JSrierly  v.  MackirUosh,  Ist  June  1843.  5  D.  1 100. 
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Part  II.      interest  rigidly  to  apply  this  rule,  and  they  generally  pay  without 
Gbafter  II.   iii^iu'ry-    With  a  view  to  these  points,  and  to  confidence  in  tho  trans- 
action generally,  it  is  obviously  of  the  highest  importance,  that  the 
assignee  should  have  confidence  in  the  trustworthy  character  of  the 
parties  with  whom  he  deals ;  otherwise,  he  may  be  exposed  to  great 
embarrassment  and  difiiculty  in  making  good  the  claim.    Thus,  he 
must  have  reasonable  certainty  that  the  necessary  certificate  of  death 
will  be  attainable  when  that  event  shall  occur ;  otherwise,  he  may    . 
not  be  able  to  recover  payment,  but,  on  the  contrary,  be  forced  to 
continue  disbursements  for  premiums  as  a  measure  of  precaution  to 
prevent  the  lapse  of  the  policy. 
AasioNMENTs        (3.)  From  the  observations  formerly  made  in  treating  generally  of 
objections  to  deeds  arising  from  their  subject-matter,  it  is  evident 
that  the  assignation  of  the  salaiy  of  an  office  is,  in  some  instances, 
absolutely  incompetent,  and  it  must  be  regarded,  under  any  circum- 
stances, as  an  undesirable  species  of  security. 
Assignment  of      (4.)  A  patent  right  may  be  assigned,  but  this  must  be  done  with 
PATENT  RIGHTS.  ^  ^y^  rogard  to  the  conditions  of  the  right,  which  always  pro^de 
that  the  patent  shall  be  void,  if  transferred  to  more  than  five  persona 
There  does  not  appear  to  be  any  mode  of  intimating  the  assignment 
of  a  patent,  and  the  assignee  must,  therefore,  confide  in  a  large  mea- 
sure in  the  trustworthiness  and  credit  of  the  patentee.     It  is  now 
10  D.  969.        settled  by  The  Advocate-Oeneral  v.  Oswald,  20th  May  1848,  that  the 

right  of  a  patent  invention  is  personal  property. 
Assignment  of      (5-)  Literary  property  or  copyright  may  also  be  assigned,  and  the 
uopYKiGHT.       assignment  made  efiectual  by  observing  the  provisions  of  5  &  6  Vict 

cap.  45 — an  Act  to  amend  the  law  of  copyright. 
Assignment  op      (6.)  The  stock  of  banks  and  of  other  mercantile  companies  is  gene- 
BANK-sTocK.      y^jjy  jj^^q  assiguablo  only  according  to  certain  forms  and  regulations, 
prescribed  by  the  act  or  deed  of  incorporation  or  constitution.    These 
forms  must  of  course  be  observed.    But,  although  compliance  with 
them  is  indispensable  to  an  absolute  transfer,  so  as  to  constitute  the 
assignee  validly  and  effectually  a  partner  of  the  coinpany  in  place  of 
the  cedent,  such  compliance  is  not  indispensable  in  order  to  create 
an  available  interest.    Thus  a  partner  of  a  railway  company,  having 
assigned  his  shares  in  security  of  a  debt,  and  the  assignation  having 
been  intimated  in  ordinary  form,  this  was  held  to  complete  the  seen- 
rity,  and  a  subsequent  arrester  was  held  not  entitled  to  plead  that 
the  forms  of  transfer  prescribed  by  the  statute  incorporating  the 
5  D.  379.         company  had  not  been  observed ;  Thomson  v.  FuUarton,  23d  December 

1842.    Peculiar  forms  of  transfer  can  be  pleaded  only  by  the  bank^j 

and  where  the  essentials  of  a  transfer  and  intimation  have  been  obi 

served,  it  is  irrelevant  for  a  third  party  to  found   on  such  pilval^ 

3S. 92.  rules;  Weatherlyv.  TumbuU,  3d  June  1824;  East  JLothian  Bank  ^j 

3S.  95.  TumbtUl,  3d  June  1824.     When  the  partner  of  a  private  oompan] 
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assigns  his  share  of  the  stock,  the  proper  intimation  is,  of  course,  to      Part  II. 

the  other  partners,  or,  it  may  be,  to  a  manager  regularly  constituted ;    ohapteh  II. 

and,  where  there  are  only  two  partners,  it  has  been  held  unnecessary 

to  intimate  an  assignation  by  the  one  partner  to  the  other  of  his 

share  of  the  stock ;  Bmadl  v.  Breadcdbane,  3d  July  1827 — a  case  in  5  S.  89i. 

which  the  opinion  of  the  Consulted  Judges  bears,  ''  that  the  legal 

^fonn  of  intimation  is  not  necessary  to  complete  an  assignation, 

^  whereby  one  of  two  partners  assigns  his  share  of  the  company  stock 

"  to  the  other."    The  decision  was  affirmed  on  appeal ;  4th  April  5  WiL  &  Sh. 

1831.     Here  intimation  was  made  to  the  acting  manager  and  cashier    ^^' 

of  the  company,  in  consequence  of  the  assignment  having  for  a  long 

period  of  time  been  latent  and  not  acted  upon.     In  practice  the 

prodent  Conveyancer  will  see  that  proper  entries  are  made  in  the 

books  of  the  company  in  such  a  case,  clearly  expressing  the  transfer, 

with  the  names  of  the  parties,  and  its  extent  and  data 


The  Translation. — ^In  what  has  hitherto  been  said  of  the  transmis- 
sion of  obligations,  we  have  considered  only  the  case  of  transference 
by  the  original  holder.  When  a  debt  is  conveyed  not  by  the  first 
creditor,  but  by  his  assignee,  to  a  third  party,  the  deed  by  which 
this  is  effected  is  called  a  translation.  The  settled  form  of  the  trans- 
lation is  not  founded  upon  the  original  nature  of  the  transmission 
of  obligations  as  a  procuratory  in  rem  suam;  and  this  is  to  a  cer- 
tain extent  explained  by  the  nature  of  the  case.  It  was  quite  com- 
petent for  the  creditor  in  an  obligation  to  appoint  an  attorney  to 
recover  and  receive  it,  but  it  was  inconsistent  with  the  nature  of 
mandate  that  the  attorney  should  delegate  his  office  to  another. 
Therefore,  the  assignee  being,  according  to  the  original  theory  of  his 
ri^ty  a  procurator  merely  in  the  eye  of  the  law,  had  no  power  to 
nominate  an  attorney.  Hence  the  translation  assumed  the  form  of  a 
direct  conveyance ;  and,  while  the  assignation  contains  in  its  terms, 
as  we  hare  seen,  unequivocal  evidence  of  its  primary  purpose  to  effect 
a  transference  of  an  intmnsmissible  right  under  the  colour  of  a  mere 
power  of  attorney,  the  translation  marks  an  epoch  when  such  a  covert 
mode  of  transference  was  found  to  be  inapplicable,  and  exhibits  a 
direct  conveyance  resorted  to  under  the  pressure  of  a  legal  necessity — 
thus  doing  in  express  terms  what  the  assignation  also  does  in  effect, 
although  it  only  expresses  it  by  circumlocutions  and  implications 
soperindnced  upon  its  original  phraseology  of  delegation.  These 
lemarks  are  illustrated  by  the  style  of  the  translation  of  a  bond  con- 
tained in  the  Collection  of  the  Juridical  Society.  It  narrates  the  ii.  354, 3d  edit. 
boikd  and  assignation,  the  terms  of  the  bond  being  articulately  and 
disliiicUy  set  forth.  This  is  necessary  to  perspicuity,  because  this 
ttaimtive  is  the  index  and  measure  of  what  is  afterwards  transmitted 
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in  the  conveying  clause.    After  the  cause  of  granting,  the  deed  pro- 
ceeds : — *'  Therefore  I  have  transferred  and  made  over,  ae  I  do  her  Ay 
*^  transfer,  convey,  and  make  over  to  and  in  favour  of  the  said  A.,  isc, 
"  (he  foresaid  sums,"  &c.    This  clause  forms  the  chief  or  only  dis- 
tinction between  the  translation  and  the  assignation  in  its  primary 
form ;  and  it  is  unnecessary  to  recapitulate  the  other  clauses,  which 
with  the  remarks  relating  to  them  are  all  equally  applicable  here. 
The  grounds  of  debt  must  be  delivered  according  to  enumeration  in 
the  body  of  the  deed  or  in  an  inventory.    The  translation  is  completed, 
like  the  assignation,  by  intimation.     If  the  assignation  has  not  been 
intimated,  the  grantee  of  the  translation  must,  for  his  own  security, 
intimate  it  also,  for  which  purpose  it  is,  of  course,  essential  that  be 
produce  both  deeds,  so  as  to  certiorate  the  debtor  that  his  title  is 
derived  from  the  original  creditor.    The  transference  of  a  debt  by  the 
holder  of  a  translation  to  another  party,  and  all  subsequent  transfer- 
ences, are  called  conveyances  or  transmissions.     In  every  essential 
particular  their  form  and  mode  of  completion  are  the  same  as  those 
of  the  translation.     The  whole  previous  transmissions  ought  always 
to  be  set  forth  in  the  narrative,  so  as  to  deduce  the  right  of  the  new 
holder  by  an  unbroken  chain  of  connexion  from  that  of  the  original 
creditor.     When  a  debt  is  conveyed  by  an  assignee,  or  by  any  subse- 
quent transferee,  not  to  a  stranger,  but  to  a  previous  creditor  or 
cedent,  the  deed  is  called 

The  Retrocession — a  word,  which  means  a  yielding  or  giving  back. 
The  peculiar  words  of  style  in  this  case  are,  after  narrating  the  bond 
and  previous  transmissions  with  the  cause  of  granting — ''  Therefore  I 
'*  have  reponed,  restored,  and  retrocessed,  as  I  do  by  these  presents 
*^  repone,  restore,  and  retrocess  the  said  A,,  Ac,  in  and  to  his  ottm 
''  right  and  place  of  the  foresaid  principal  sum,  Jkc,  as  fully  and 
^*  freely  in  all  respects  as  if  the  said  assignation,  dtc,  had  never  been 
**  granted"    This  writ  is,  therefore,  analogous  to  the  assignation  in 
form,  in  so  far  as  it  effects  its  object,  not  by  conveying  back    the 
subject  of  the  transmission,  but  by  re-instituting  the  cedent  in  ihc 
place  of  creditor.    The  retrocession  must,  of  course,  be  intimated. 
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CHAPTER  III. 

THE  nrSTBUMBNTS  BT  WHICH  OBLIGATIONS  ABE  BXTINGUISHBD — THB 

DISCHABGB. 

Vb  have  now  examined  the  deeds  by  which  obligations  in  their 
more  simple  forms  are  constituted,  and  those  also  by  which  they  are 
transmitted.  We  next  proceed  to  inquire  into  the  nature  of  the 
matmments  by  which  obligations  are  extinguished. 

But  it  is  first  to  be  observed,  that  obligations  may  fail  of  effect,  or  Conditiokb 
€«*8e  to  operate,  by  the  non-existence  or  the  expiration  of  conditions  Oblioatioks. 
requisite  to  give  them  force.    Thus,  obligations  granted  in  contem- 
plation of  a  marriage  cease,  if  the  marriage  does  not  take  place.     The 
obligation  under  a  bond  of  relief  is  not  incurred,  if  the  debt  is  paid, 
^d  the  principal  debtor  discharged.    A  delivered  deed  also,  although 
'*  imports  an  immediate  obligation,  may  be  controlled  by  circum- 
stances suspending  the  force  of  the  obligation,  as  when  the  whole 
amount  of  a  loan  is  not  paid  at  delivering  the  bond,  but  the  creditor 
g^ves  to  the  debtor  an  acknowledgment,  that  although  the  bond  bears 
the  amount  specified,  yet  only  a  smaller  sum  has  been  paid.    Such  a 
declaration  effectually  suspends  the  force  of  the  obligation  as  regards 
^e  amount  not  paid,  until  payment  is  made,  and,  when  that  takes 
pldce,  clear  evidence  of  the  payment  should  be  preserved,  both  to 
<^uiiteract  the  effect  of  the  previous  declaration,  and  to  prevent  dis- 
pute in  settling  interest.     These  are  examples  of  deeds  failing  to 
attain  the  character  of  obligations  capable  of  immediate  enforcement, 
^e  are  now  to  treat  of  the  extinction  of  obligations  which   have 
heeome  completely  effectual 

Hr.  Erskine  has  explained  various  modes  by  which  obligations  may  Inat.  B.  iii. 
te  extinguished.     These  are,  (1.)  Specific  performance,  as  payment  ^**  '** 
of  the  debt,  or  execution  of  the  act,  for  which  a  party  is  bound.     (2.)  Extikctioh  of 
The  creditor's  bare  consent,  or  voluntary  act,  as,  when  he  is  satisfied  Obuoatioot. 
lo  dischai^g^e  the  obligation  without  receiving  performance — which  is  i  Pbrpobm- 
c»Iled  AcceptUaHoTk     (3.)  CompenscUiork    This  takes  place  when  two  ^kct, 
pwtie*  become  mutually  debtor  and  creditor  to  each  other,  which  tiom. 
"Tcates  a  concursus  debiti  et  crediti,  and  the  debts  on  both  sides  cease  ^-  Compkhba- 
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Past  II.      to  exist.     (4.)  Novation  and  Delegation.    Novation  is  the  discharge 

Chaftbb  III.  ®^  ^^  obligant  by  the  acceptance  of  a  new  obligation  from  him,  in 

4.  Novation     ^^^^  terms  or  circumstances  as  to  liberate  him  and  his  co-obligants 

andDeleoa-     from  the  former   obligation.     Delegation  is   the  changing  of  one 

debtor  for  another,  by  which  the  obligation  by  the  original  debtor  is 

6.  CoHPUHON.  discharged.     (5.)  Confusion — which  is  the  concursus  debiti  et  crediti 

in  the  same  person,  as,  when  the  grantor  of  a  bond  obtains  right  to 

it  by  inheritance,  upon  which  it  is  extinguished,  the  same  person 

Implied  Dib-     being  both  debtor  and  creditor.    There  is  another  species  of  discharge, 

'_         effected  by  the  mere  operation  of  the  law,  viz.,  that  founded  upon  a 

Presumed  presumption  of  payment  derived  from  the  conduct  of  the  parties.  Of 
payment  of  ^j^jg  Qj^Q  example  is  afforded  in  the  case  of  yearly  or  termly  payments, 
factor's  such  as  rents,  feu-duties,  interest,  &c.     Here,  if  the  debtor  has  sepa- 

ACCOUNTS.         j^|.g  discharges  granted  at  three  consecutive  terras,  a  presumption 
arises  that  all  payments  due  at  previous  terms  have  been  made.    This 
Inst.  iii.  4, 10.  ™^®  ^^  Stated  by  Erskine,  and  it  was  applied  in  Hunter  v.  Lord  Kin- 
7  S.  548.  naird'a  Trustees,  5th  March  1829.     This  presumption  is  founded  upon 

the  reiterated  discharges,  and  not  upon  the  lapse  of  successive  terms ; 
and,  therefore,  two  receipts  including  three  or  more  termly  payments 
do  not  raise  the  presumption.  This  implied  discharge  can  only  be 
elided  by  the  debtor's  writ  or  oath.  Another  case,  in  which  the  doc- 
trine of  presumed  payment  is  admitted,  is  in  a  factor  s  accounts.  If 
these  are  regularly  rendered  and  acquiesced  in,  they  cannot  be  opened 
up  for  the  purpose  of  challenging  the  propriety  of  the  disbursements 

1  S.  39.  after  a  lapse  of  years  ;  M'Arthwr  v.  M'Arthur,  30th  May  1821.     No 

lapse  of  time  short  of  forty  years  establishes  presumption  of  payment 

2  S.  594.  of  bonds.     In  Oraham  v.  Veitch,   18th  December  182S,  action  was 

raised  upon  a  bond  on  the  last  day  of  the  thirty-ninth  year  from  its 
date  of  payment ;  and,  although  there  was  evidence  of  the  debt  having 
been  considered  by  all  parties  to  have  been  paid,  the  Court  would 
not  admit  parole  evidence  to  control  the  deed,  and  subjected  the 
grantor's  representative  in  payment. 
ExTiHCTioH  OF      Whilo  it  Is  propor  thus  briefly  to  notice  these  different  modes  of 
BY  WRITTE5      oxtinction,  the  part  of  the  subject  which  properly  belongs  to  this  Ch&ir 
1MSTRUMENT8.     is  tho  dissolutiou  of  obligations  by  written  instrument,  in  the  two  first 
cases  put  by  Mr.  Erskine,  viz.,  specific  performance,  and  the  consent 
of  the  creditor.     At  a  former  period  it  was  the  practice,  upon  per* 
formance  of  an  obligation,  to  rest  satisfied  with  the  cancellation  of  i^Ke 
instrument  instructing  it.    This  is  not  to  be  relied  upon,  however, 
as  an  effectual  discharge    In  a  bond  for  money,  the  fact  of  paynaent 
cannot  be  proved  by  parole  evidence,  and  there  is,  therefore,  no  avctil^ 
able  proof  of  the  payment,  while,  although  the  bond  be  destroyed^  tike 
tenor  of  it  may  be  proved ;  and,  however  improbable  such  a  thing  m«kv 
appear  at  the  time,  a  change  of  circumstances  may  arise,  producing 
effects  not  now  anticipated. 
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The  proper  evidence  of  the  payment  and  extinction  of  a  bond  is  a      Part  II. 
ftrmal  writing  or  deed,  which  is  called  a  Discharge,  the  intention  Chapter  ill 
of  which  instrument  is  to  dissolve  the  tie  or  bond  created  by  the  The  Dis- 
oUigation.    It  is  a  general  rule,  that  rights  constituted  by  writing  charqb. 
fiiould  be  extinguished  by  writing ;  and  Mr.  Erskine  says, — "  The  Inst.  iii.  4, 9. 
''  same  solemnities  that  are  requisite  to  a  deed  which  creates  an  obli- 
*^gation  are  necessary  in  a  written  discharge  of  if    This  principle 
was  applied  in  the  case  of  Grierson  v.  King,  4th  July  1781,  where  M.  17064. 
the  discharge  of  a  legacy  of  ^20  was  held  invalid,  not  being  holo- 
graph, the  writer  not  being  designed,  and  no  witnesses  being  named  or 
subscribing.     The  case  of  Campbell  v.  Montgomery,  30th  May  1822,  is  1  S.  446. 
given  in  Shaw's  Digest,  as  settling  that  a  discharge  does  not  require  Vol.  i.  p.  389. 
to  be  tested  in  terms  of  the  Statute  1681 ;  but  the  report  of  the  case 
is  too  meagre  to  show  the  grounds  of  the  decision,  and  no  practitioner 
could  safely  admit  any  laxity  of  practice  upon  such  an  authority. 

The  discharge  is  one  of  the  simplest  of  our  deeds,  and  any  words  Clauses  of 
which  clearly  express  the  payment  and  extinction  of  an  obligation,  chargIT 
which  is  distinctly  referred  to,  will  make  an  effectual  discharge.     In 
ordinary  practice  it  contains  seven  clauses,  viz. : — 
(1.)  The  narrative,  which  recites  the  obligation  to  be  discharged. 
(i)  The  cause  of  granting. 
(3.)  The  discharging  clause. 
(4.)  The  clause  of  warrandice. 
(5.)  The  clause  of  delivery  of  writs. 
(6.)  The  consent  to  registration ;  and 
(7.)  The  testing  clause, 
^eae  clauses  shall  be  commented  upon  in  their  order. 

1.  The  Narratiw. — The  deed  commences  with  the  name  and  desig-  Nakrative 
uation  of  the  granter — that  is,  the  creditor.     If  he  is  the  original    ^"^f;_ 
J^itor,  it  is  unusual  to  have  a  discharge  separate  from  the  bond,  as  Discharge 
«  may  be  quite  short     Receipts  or  discharges  indorsed  upon  bonds  ^^^^ 
^d  other  instruments,  have  been  supposed  to  fall  under  one  of  the 
t^iemptions  from  stamp-duty.     The  exemption,  however,  appears  by 
its  teima  to  refer  only  to  such  receipts  by  the  obligant  in  the  deed 
^or  the  consideration,  as  are  often  indorsed  upon  English  deeds  ;  and 
Qoir  that  the  penny  stamp  serves  for  the  largest  sum,  it  ought  to  be 
^^  in  all  discharges,  even  when  indorsed  upon  the  instrument  of 
debt    In  the  Juridical  Society's  Styles,  there  will  be  found  the  form  Vol.  ii.  p.  365. 
'if  a  discharge  to  be  written  on  the  back  of  the  bond.     A  simple 
^^owledgment  of  payment,  and  discharge  of  the  bond  and  sums  it 
^^taint,  will  suffice.    Upon  the  same  page  there  is  also  given  the 
•*«'n  of  a  separate  receipt,  to  be  used,  when,  from  any  particular  cir- 
^'""wttnce,  a  separate  receipt  is  thought  necessary.     This  receipt, 
^  thai  on  the  back  of  the  bond,  refer  to  each  other,  in  order  to 
^x«hide  the  presumption  of  double  payment.    And,  whenever  a  bond 
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Past  II.     is  discharged  by  a  separate  deed,  it  is  useful  and  prudent  to  take 
Chapter  III.  ^^^  *^  acknowledgment  on  the  back  of  the  bond,  or  to  make  an 
indorsement  of  the  fact,  with  the  date  of  such  separate  deed.    But  if 
DiflCHAROKiN    the  bond  has  been  recorded,  there  must  be  a  separate  dischai^, 
separat/        because  the  bond  is  retained  in  the  register.    In  this  case  the  dia- 
i>RED.  charge  should  be  recorded  also,  and  a  reference  to  the  record  of  the 

discharge  marked  on  the  margin  of  the  record  of  the  bond.     In  dis- 
charges of  inhibitions,  there  is  generally  an  express  provision  for  such 
Title  op         a  marking  inserted.     When  the  discharge  is  separate,  if  it  is  granted 
DwcimioE''      ^y  *^®  original  creditor,  it  narrates  the  bond,  and,  if  the  granter  be  a 
different  person  from  the  original  creditor,  it  sets  forth  his  title. 
Thus,  if  he  is  an  assignee,  after  narrating  the  bond,  the  deed  bears, 
that  the  granter  acquired  right  to  it  by  assignation  from  the  original 
creditor,  and  specifies  the  dates  of  the  assignation  and  intimation.  In 
like  manner,  if  there  has  been  more  than  one  transmission,  they 
should  all  be  specified,  so  as  to  connect  the  right  of  the  granter  by  an 
unbroken  chain  with  that  of  the  original  creditor.     If  the  discharge 
is  granted  by  the  executor  of  the  creditor,  he  is  described  as  executor 
nominate  or  decerned  conform  to  the  confirmed  testament,  specifying 
where  it  was  expede  and  its  date.     If  the  deed  to  be  discharged  be  a 
bond  secluding  executors,  then  the  title  of  the  heir  must  be  set  forth, 
which  will  be  his  general  service  as  heir  of  provision  to  the  creditor. 
And  so  in  other  cases — as  in  the  case  of  tutors  and  curators,  trus- 
tees, or  factors — the  particular  character,  and  the  deed  or  judicial 
DiflCHARGEBY  act  couferring  such  character,  must  be  set  forth.    With  regard  to 
MiHOR.  minors,  it  is  to  be  observed,  that  a  gratuitous  discharge  by  a  minor  is 

M.  8958.  invalid ;  Lockhart  v.  LoMart,  25th  July  1626.    And  when  a  minor 

has  no  curators,  his  debtor  cannot  be  required  to  pay  to  him,  because 
M.  8973.  he  cannot  give  an  effectual  discharge ;  Hay  v.  Orant,  22d  February 

1749.     In  this  case  the  Court  appointed  a  curator  bonis,  with  power 
to  receive  and  discharge.     Upon  the  same  principle,  the  Court  again 
refused  to  ordain  the  debtor  of  a  minor  without  curators  to  make 
M.  8977.         payment,  in  the  case  of  Kirkman  v.  Pym,  1st  August  1 782  ;  and  in 
the  report  of  this  case,  there  will  be  found  stated  from  the  Bench 
the  distinction  between  payment  of  capital  sums  and  payment  of 
interest  and  rents,  the  latter  falling  under  the  hend  of  ordinary  acts 
of  administration  necessary  for  the  minor's  support.    If  a  debt   is 
DucHAROK       paid,  and  the  discharge  consequently  granted  by  one  who  is  after- 
CTtEDiTOB^        wards  ascertained  not  to  be  the  party  truly  entitled  to  it,  the  dis- 
charge is  not  on  that  account  necessarily  void.    The  question  of  its 
validity  will  depend  upon  the  bona  fides  of  the  debtor  in  making  the 
payment,  and  whether  he  had  sufficient  probable  grounds  for  believing* 
that  the  party  receiving  the  money  was  the  true  creditor.    This  doc- 
Iiist.  iii.  4,  3.    trine  is  stated,  and  authorities  cited  in  support  of  it,  by  Hr.  Erskine. 
But  there  must  be  probable  grounds  for  the  belief,  and  any  appear- 
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ance  of  collusion  will  aid  in  reducing  the  discharge.     So,  in  Howes  v.      Part  II. 
Qoodlet  Campbdl,  2d  December  1758,  payment  having  been  made  Chapter  ill. 
to  a  party,  notwithstanding  the  reported  existence  in  America  of  an  |^.  1799, 
heir*portioner  entitled  to  half  of  the  debt,  the  debtor  was  found  liable 
in  second  payment  of  that  heir's  share,  upon  his  appearance  ten  years 
afterwards.    In  making  payment  to  any  party  on  behalf  of  the  credi-  Title  to 
tor,  care  must  be  taken,  either  that  a  discharge  by  the  creditor  him-  cSl^a'*'*^ 
self  be  obtained,  or  that  it  be  granted  by  a  party  clearly  entitled  to 
receive  the  money  and  discharge  it    Possession  by  a  factor  of  his 
constituent's  ground  of  debt  does  not  imply  power  in  the  factor  to 
discharge  the  principal  sum,  even  though  he  has  drawn  the  interest 
with  the  approval  of  his  constituent ;  and,  in  the  absence  of  written 
authority,  nothing  but  repeated  receipt  of  principal  sums  by  a  factor, 
homologated  by  the  creditor,  will  invest  him  with  implied  authority 
to  receive  and  discharge  principal  sums ;  Dimcan  v.  Ths  River  Clyde  13  D.  518. 
Trustees^  24th  January  1851,  affirmed  on  appeal.     In  this  case,  the 
trustees  having  paid  jP200,  due  upon  a  promissory  note,  to  a  factor 
who  failed  to  account  therefor,  were  subjected  in  second  payment  to 
his  constituent.     It  is,  of  course,  essential,  that  the  narrative  be  dis- 
tinct, and  the  part  of  it  which  recites  the  obligation,  ought  to  be  as 
nearly  as  possible  in  the  words  of  the  bond  or  other  deed.     If  dili- 
gence has  been  done  upon  the  deed,  ,that  should  be  mentioned,  and 
the  particular  steps  of  it  specified  in  the  narrative,  or  in  a  subjoined 
inventory,  as  the  diligence  must  be  discharged  as  well  as  the  debt 
and  obligation,  and  the  writs  of  diligence  delivered. 

2.  The  cause  of  granting. — This  clause  states  the  manner  in  which  Caube'of 
the  obligation  has  been  extinguished.  It  is  not  essential  to  the  valid-  d^^^kgr. 
iiy  of  the  deed,  but  it  is  highly  expedient  that  the  mode  of  extinction 
should^be  set  forth,  in  order  not  only  to  preserve  a  clear  record,  but 
to  determine  the  extent  of  the  grantor's  liability  in. warrandice,  which, 
as  we  shall  afterwards  see,  depends  upon  whether  the  consideration, 
in  respect  of  which  the  discharge  is  granted,  be  onerous  or  gratuitous. 
The  clause  begins  with  the  words,  ^^And  now  seeing^"  which  are  im- 
portant as  being  the  voces  signatce  for  introducing  the  immediate 
eause  or  consideration,  for  which  discharges  and  various  other  deeds 
are  gianted.  The  narrative  clause  begins  with  the  word  "  Consider- 
** ing"  and  its  various  stages  are  indicated  by  the  word  ^* That,'  or 
by  the  words  ^^  And  whereas"  or,  it  may  be,  ^^  And  further  consider- 
*'  if^"  But,  when  a  party  desires  to  ascertain  the  grounds  or  consi- 
deration for  which  a  deed  has  been  granted,  he  searches  for  the 
words,  ^  And  now  seeing^  If  it  is  a  bond  that  is  discharged  upon 
payment,  the  clause  proceeds  to  state  that  the  debtor  has  made  pay- 
ment of  the  principal  sum,  and  if  any  interest  is  paid  at  the  same 
time,  the  amount  of  that  is  specified,  with  the  term  from  which  it 
hhA  accrued  ;  and,  if  the  interest  due  at  prior  terms  has  been  formerly 
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Pabt  II.     paid,  that  is  also  stated ;  or,  instead  of  acknowledging  any  portion  of 

Chaptbs  IIL  ^^^  interest  in  the  discharge,  it  is  not  unusual  to  grant  a  separate 

Cause  op         receipt  for  the  interest,  and  to  insert  in  the  discharge  a  general  ac* 

oRANTiNo,        knowledgment,  that  all  interest  due  upon  the  debt  has  been  paid  and 

separately  discharged.  The  clause  concludes  with  the  usual  acknow- 
ledgment of  receipt,  renouncing  all  objections  to  the  contrary.  If  the 
discharge  is  granted,  not  upon  payment,  but  for  love  and  affection,  or 
other  gratuitous  consideration,  that  will  be  set  forth.  If  there  is 
partly  payment,  and  partly  a  voluntary  surrender  of  the  remainder 
of  the  debt,  or,  if  there  is  entire  or  partial  compensation,  or,  if  the 
discharge  arises  out  of  a  transaction  involving  various  considerations 
granted,  or  concessions  made,  by  one  party  or  by  both — in  any  of 
these  cases  the  more  distinctly  and  explicitly  tlie  actual  res  gestce  are 
Payment  B7  A  set  forth,  the  better  will  the  deed  answer  its  purpose.  When  the 
THIRD  PARTY     jg|j|.  jg  pj^jj  jjq|.  jjy  ^j^g  proper  debtor,  but  by  another  on  his  account, 

ON  ACCOUNT  OP  r  f  J  r      r  f  J  ^  9 

THE  DEBTOR,  thcu,  if  tho  party  who  actually  makes  the  payment  intends  to  take 
credit  for  it  in  accounting  with  the  debtor,  he  must  take  care  that 
the  fact  of  the  payment  having  been  made  by  him  is  set  forth  in  the 
acknowledgment ;  for,  in  the  absence  of  such  a  statement,  the  pre- 
sumption of  law  is,  that  payment  has  been  made  by  the  debtor  him- 
self, who  is  named  in  the  discharge.    Effect  was  given  to  this  pre- 

M.  11528.        sumption  in  Halyburton  v.  Cook^  and  N%^)et  v.  Johnston^  both  decided 
on  the  26th  July  1711 ;  in  which  cases  credit  was  disallowed  to  a 
party  for  payments  alleged  to  have  been  made  by  him  on  bebaiif 
of  the  true  debtor,  because  the  discharges  which  he  produced  bore 
the  payment  to  have  been  made  by  the  debtor  himself.   Where  agents 
for  the  creditors  in  a  heritable  bond  granted  receipts  to  themselves 
as  agents  for  the  debtor,  for  payments  of  interest  thereon  debited  to 
him  in  their  books,  and  which  receipts  declared  all  concerned  to  be 
discharged,  they  were  held  to  be  precluded  from  afterwards  obtaining 
an  assignation  of  the  security,  so  as  to  compete  for  the  interest  ^tb 

1 D.  231.         other  creditors  of  the  debtor;  Tod  v.  Dunlop,  13th  December  1838. 
But,  where  payment  was  made  by  another  than  the  debtor,  receipts 
granted  by  the  creditor  to  his  own  agent,  who  had  advanced  tbe 
money,  although  expressing  a  discharge  of  the  debtor,  still,  not  being 
delivered  to  him,  were  held  not  to  discharge  him,  the  payment  not 
having  been  made  out  of  his  funds ;  and  so  the  creditor's  agent,  who 

11  D.  254.  had  made  the  advance,  was  entitled  to  receive  an  assignation ;  TFbod 
V.  The  Northern  Reversion  Co.,  20th  December  1848.  The  principlo 
of  the  latter  decision  is,  that  the  existence  of  a  receipt  bearing  thai 
the  debtor  is  discharged,  does  not  discharge  him,  if  not  delivered. 

Falsehood  in       The  narrative  must  be  true.    The  effect  of  a  statement   in    an 

THE  NARRATIVE.  degygQ  incorroct  wiU  depend  upon  the  circumstances;  but,  ^when 

discharge  is  manifestly  to  the  prejudice  of  the  grantor,  falaehooc^ 
especially  if  accompanied  with  undue  compulsion,  such  as  nuty 
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from  poverty,  will  be  fatal  to  the  deed     Of  this  we  have  a  striking     Part  II. 
example  in  the  case  of  Ewen  or  Oraham  v.  Magistrates  of  Montrose,  chapter  ill. 
Kth  November  1830,  decided  by  the  House  of  Lords  reversing  the  4  wii.  &  Sh. 
decision  of  the  Court  of  Session,  5th  February  1828.     Here  an  only  App.  346. 
daughter  had  valuable  ris:hts  under  her  father's  contract  of  marriacfa  Falsehood  w 

NARRATIVE  OP 

Sbe  married  against  her  father's  consent ;  and,  when  in  necessitous  dibcharoe, 

circumstances,  and  just  about  to  embark  with  her  husband  for  India,  ^'^'^■ 

site  executed  along  with  him  a  post-nuptial  contract  of  marriage,  to 

vluch  her  father  was  a  party,  and  by  which,  for  a  consideration 

totally  inadequate,  (viz.,  an  alleged  payment  of  £S15,)  she  discharged 

her  rights  under  her  father's  contract  of  mairiage,  the  value  of  which 

proved  to  be  about  ^14,000.    After  the  father's  death  she  instituted 

a  process  of  reduction  of  her  post-nuptial  contract,  and  also  of  a 

settlement  executed  by  her  father  to  her  prejudice.    The  case  was 

first  tried  upon  the  question,  whether  the  terms  used  in  the  post- 

auptial  contract  did  or  did  not  truly  import  a  discharge  of  her  rights  * 

onder  her  father's  contract  of  marriage.     The  Court  of  Session  de-  2  S.  612. 

nded,  that  the  contract  did  not  import  such  a  discharge,  but  this 

decision  was  reversed  by  the  House  of  Lords,  28th  June  1825.     The  1  Wfl.  &  Sh. 

case  was  then  tried  on  the  ground  of  fraud,  and  the  Court  of  Session    ^^' 

found,  that  there  was  nothing  in  the  case  relevant  to  infer  fraud ;  e  S.  479. 

Ut  this  decision,  also,  was  reversed  by  the  House  of  Lords,  and  it  is 

mstnictive  to  observe  the  grounds  of  the  reversal,  which  are  shortly 

tLeie — ^the  youth  and  pecuniary  distress  of  the  daughter  and  her 

husband  at  the  time  of  the  discharge,  which  was  executed  by  them 

without  the  assistance  of  an  agent — the  inadequacy  of  the  considera- 

tion-HUid  the  falsity  of  the  narrative,  which  bore  that  the  £S15  was 

giTen  by  the  father  from  regard  to  his  daughter,  whereas  he  strongly 

^iisiiked  her,    and  that  one-half  of  the  consideration  money  was 

Instantly  paid,  the  fact  being  that  he  had  retained  a  large  part  of  it 

't  extinction  of  an  alleged  debt,  and  had  only  given  his  promissory- 

'wtt;  for  the  balance  of  that  half,  while  the  remaining  moiety  was 

i'vie  p^yahle  only  at  his  death.     Upon  these  grounds  the  House  of 

^^rds  reduced  the  deed  containing  the  discharge    The  consideration  Corsidebation 

-J^^  not  only  be  stated,  but  it  is  essential  to  the  validity  of  the  dis-  ^^^'b^^^mple- 

brge,  that  it  be  actually  implemented ;  and,  when  the  thing  under-  mented. 

*^ejk  to  be  done  as  the  price  of  obtaining  the  discharge  has  con- 

'*4iedlj  not  been  implemented,  the  discharge  is  ineffectual ;  thus,  in 

*'*an  V.  M^Iniosh,  12th  May  1825,  a  discharge,  granted  in  considera-  4  S.  1. 

^  of  a  oom  posit  ion  for  which  bills  were  stated  to  have  been  given, 

*u  foond  not  to  bar  the  claim  of  a  creditor  who  had  subscribed,  it 

'-^^  admitted  that  he  had  received  no  such  bills.    And  to  the  same 

^fcei  is  the  case  of  Thomson  v.  Thomson,  1st  December  1829,  where  8  s.  i5g. 

tUi  was  found  still  to  be  subsisting,  notwithstanding  a  discharge 

I?  the  craditor,  that  discharge  having  been  executed  upon  the  narra- 
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Part  II.  tive  that  a  bill  had  been  granted,  which  it  was  admitted  by  the 
debtor  had  not  been  done.  But  when  a  discharge  has  been  g^ranted 
and  possessed  by  the  debtor  during  a  period  of  years,  those  entitled 
to  rely  upon  such  discharge  will  not  be  rendered  liable  by  alleging 
that  the  consideration  for  which  the  discharge  was  granted  has  never 
been  realized.  Thus,  a  term's  rent  having  been  dischaiged,  it  was 
attempted,  eleven  years  after  the  date  of  the  discharge,  to  subject  a 
cautioner,  upon  the  ground  that  payment  had  been  made  by  a  bank  draft, 
which  had  been  dishonoured.  But  the  Court  found  that  he  was  libe- 
7  D.  927.  rated  by  the  discharge;  Dvke  ofBucdeuch  v.  M'Turk,  25th  June  1845. 
DiscHAROB  Essential  error  is  a  ground  for  reducing  a  discharge — that  is,  a 

™i!J''''*""^'"  fundamental  mistake  with  respect  to  the  substance  of  the  right  dis- 
charged ;  and,  therefore,  where  an  only  child  granted  a  discharge  of 
her  claim  of  legitim  out  of  her  father's  estate  under  the  impression 
that  she  had  right  only  to  one-half  of  the  amount  of  legitim,  whereas 
she  was,  in  reality,  entitled  to  the  whole,  the  discharge  was  held  in- 
sufficient to  bar  her  claim  to  the  full  amount     This  will  be  found  in 
6  D.  161.         the  first  interlocutor  of  the  Lord  Ordinary  in  the  case  of  Moss  v. 
Mackenzie,  18th  November  1842.     A  question  of  great  difficulty  ha& 
sometimes  been  agitated,  viz.,  whether,  by  the  Law  of  Scotland,  a 
claim  of  restitution  arises,  where  an  over-payment  has  been  made 
4  Wil.  &  Sh.     from  error  in  law.     Observations  were  made  in  the  House  of  Lords 
App.  898.         jn  ^i^Q  ^jg^gg  ^f  -ffia^^^  Q^j^  M'LeUan  v.  Sinclair,  7th  December  1830, 

6  Wil.  &  Sh.     and  Dixon  v.  MorMand  Canal  Company^  17th  September  1831,  tend- 

App.  446.  ing  to  hold  it  to  be  law  in  Scotland,  that  no  action  of  condictio  itideWti 
lies  for  payments  made  in  pure  error  in  point  of  law,  each  party 
being  fully  aware  of  the  facts.  This,  however,  has  been  held  not  to 
extend  to  the  case  of  a  party,  who,  having  granted  a  general  dischai^ 
upon  payment  of  what  turns  out  not  to  have  been  the  full  debt,  after- 
wards  sues  for  payment  of  the  balance.  The  case  of  Ross,  alreadj 
cited,  is  an  example  of  such  an  action  being  sustained,  and  the  cUim 

16  D.  586.        has  again  been  sustained  in  Dickson  v.  HaJbert,  17th  February  1854, 
such  being  considered  not  to  be  a  proper  case  of  condictio  indebiti. 

DncHARonro         3.  The  Discharging  Clause, — The  usual  form  is  in  these  terms  :— 

^^  Therefore,"  (that  is,  because  of  the  consideration  just  atated,)  "  i 
have  exonered  and  discharged,  and  do  herthy  e^voner,  acquit,  ami 
simpliciter  discharge"  the  debtor,  "  his  heirs,  eaoecutora,  and  sue 
"  cessors,  of  the  said  principal  sum,"  (specifying  the  amount,)  "  ynt\ 
^*  the  whole  interest  due  thereon,  liquidale  penalty,  and  termfdyfaHurti 
*^  all  contained  in  the  bond  above  narrated ;  and  of  the  said  bon 
**  itself,  and  the  whole  clauses,  obligations,  tenor,  and  contents  of  H 
**  same,  with  all  action,  diligence,  and  execution,  which  havefoUow€\ 
^*  or  are  competent  tofoUow  thereupon." 

i.  p.  217.  Mr.  Ross  holds,  that  the  proper  order  of  this  clause  is  to  dischar 

— ^first,  the  bond — then,  the  money,  and,  lastly,  the  diligence.    In  t 
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style  commonly  used,  the  money  is  discharged  first,  and  then  the     Part  ll. 
Jwnd   Mr.  Ross  prefers  the  former  arrangement,  because,  while  the  q  ju 

a«ignation  is,  as  he  says,  venditio  nominis — that  is,  a  conveyance  of  mbahwo  of 
(lie  writ  or  title  of  the  debt,  the  discharge  ought  in  like  manner  to  teriis  in 
be  Vheratio  nominisy  and,  therefore,  the  instrument  should  be  the  cLAosiT*"'^ 
lesding  subject  of  the  discharge — ^the  fact  of  there  being  an  instru- 
ment being  the  cause  of  a  discharge  being  required,  for  no  written 
disehrge  would  be  necessary,  if  there  were  no  written  evidence  of 
the  debt     This  is  ingenious,  but  not  very  important,  and  the  ordin- 
a/7  atjie  recommends  itself  by  this  consideration,  that  it  discharges 
£nt  the  money,  which  is  the  essential  thing,  and  then  the  bond, 
rifci  is  the  only  evidence  of  the  real  transaction.     The  word  "  dis- 
"diarge'*  is  used  in  England  injudicial  proceedings,  to  express  the 
re/ease  of  a  party  from  confinement,  upon  his  doing  what  is  legally 
required.     In  our  practice,  it  expresses  the  act  of  setting  free  or 
/oostQg  from  the  tie  of  an  obligation.    *' Acquit"  is  derived  in  Jacob's 
Law  Dictionary,  through  the  medium  of  the  French  acquitter,  from 
tie  Latin  cicquietare ;  and  in  England  one  of  its  primary  significations 
accords  well  with  the  derivation,  since  it  implies  freedom  from  en- 
cries  and  molestation  of  a  superior  lord  for  services  out  of  lands 
—that  is,  according  to  an  expression  commonly  used  in  England, 
quiet  possession/'    By  a  natural  transition  the  word  came  to  im- 
p^^rt  freedom  from  trouble  on  other  grounds ;  and  one  discharged 
upon  a  trial  for  felony  was  said  to  be  acquietoitua  defelonia.     The 
^ord  ''acquittance"  is  used  in  England  to  signify  a  discharge  in 
^tfng  of  a  sum  of  money.    The  instrument,  by  which  rights  relat- 
•n^  to  lands,  and  some  others,  are  discharged,  is  called  by  them  a 
rcieaae."    The  word  "(icqutt**  in  our  discharge  expresses,  what 
^itunUy  flows  from  its  etymology,  to  free  from  further  trouble  or 
demand.     ^^Exoner"  as  its  origin  plainly  denotes,  means  to  disbur- 
■-•^Q  of  the  claim. 

When  the  debt  discharged  is  separate  and  distinct,  and  rests  upon  Effect  or 
■-  Und,  the  extent  of  the  discharge  is  clearly  defined  by  the  reference  ^^^^^['1,^''"' 
*  the  discharging  clause  to  the  narrative.    When  the  document  ofoLAosEsoF 
•tU  is  not  thus  simple,  the  rule  ought  carefully  to  be  observed,  to  ^'^"-**°^- 
^ke  the  words  of  the  discharge  exactly  commensurate  with  those 
■'*  the  narrative,  and  such  as  distinctly  to  define  the  extent  of  the 
'*'«<  hargCL     Where  there  have  been  various  transactions  between  the 
'^sue  parties,  if  the  discharge  is  intended  to  effect  an  entire  clear- 
•>  yt  between  them,  so  that  neither  shall  any  longer  be  debtor  or 
'*4itor  of  the  other,  this  will  be  easily  accomplished  by  the  use  of 
vaprdienBive  words ;  and,  in  order  to  exclude  all  room  for  after 
'•'A.U  or  challenge,  the  intention  to  make  a  total  discharge  of  all 
was  hine  inde  should  be  set  forth  in  the  narrative,  as  a  foundation 
•^r  the  absolute  terms  used  in  this  clause.    Again,  when  it  is  not 
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Part  II.  intended  that  the  discharge  shall  operate  as  an  entire  extinction  of 

Chapter  in.  ©laims  between  the  granter  and  receiver,  but  that,  while  one  or  more 

Effect  of  debts  are  extinguished,  others  shall  be  kept  in  force,  then  the  greatest 

GENERAL  cautiou  uiust  be  used  to  make  the  extent  of  the  discharge  clearlv 

AND  BPErilAT  ** 

DiacuAROEs,      appear,  either  by  defining  distinctly  the  debts  to  which  the  discharge 
«>»<*•  applies,  and  making  a  general  reservation  of  all  other  claims,  or  by 

an  express  reservation  of  the  debts  which  are  not  discharged.  The 
necessity  of  a  careful  observance  of  these  rules  is  made  evident  by 
referring  to  the  legal  principles  applied  in  the  construction  of  dis- 
charges containing  general  and  special  clauses.  When  a  particular 
debt  is  discharged,  and  a  general  discharging  clause  is  added,  the 
Ersk.  Inst  iii.  general  discharge  is  held  to  include  all  debts  ejttsdem  speciei — ^that 
^'  ^'  is,  of  the  same  kind  with  the  particular  debt  discharged.    Thus^  in 

M.  5028.  TaXbot  V.  Ouydet,  29th  June  1705,  a  discharge  of  a  bond  for  £5Q  had 

subjoined  to  it  a  general  clause  discharging  all  claims  and  demands, 
and  it  was,  therefore,  held  to  discharge  also  a  ticket  for  ^400,  that 
being  a  debt  of  the  same  kind.     But  the  effect  of  the  general  clause 
M.  5030.  is  limited  to  debts  of  the  same  kind ;  and  so,  in  Daiffamo  v.  Laird 

ofTolquhoun,  19th  November  1680^  a  general  discharge,  which,  upon 
a  narrative  of  intromission  with  gimels  and  farms,  discharged  all 
debts,  sums  of  money,  bonds,  obligations,  &a,   "for  whatsomever 
"  cause,^'  was  found  not  to  include  an  obligation  by  the  debtor  to 
dispone  lands,  or  procure  dispositions  thereof     On  the  same  prin- 
ciple, a  receipt  in  general  terms  for  all  the  claims  of  a  party  as  out* 
going  tenant,  annexed  to  a  detailed  account  of  items,  is  held  to  be  a 
discharge  of  these  items  only,  unless  it  contain  express  terms  giving 
10  D.  1053.      it  a  wider  application  ;  Marquis  of  Tweeddale  v.  HufMy  26ih  May! 
1848.     Again,  when  the  deed  is  a  discharge  generally  of  all  claims^ 
it  is  not  held  to  include  such  obligations  as  the  granter  cannot  b« 
presumed  to  have  had  in  view,  when  the  discharge  was  granted.     Soj 
an  agreement  to  grant  a  discharge  in  full  upon  payment  of  e&210 
when  an  additional  claim  of  £2,Q0  was  not  in  view,  was  held  not  1^ 
be  taxative,  and  the  creditor,  therefore,  entitled  to  recover  tlie  £20\ 
14  s.  1026.       also ;  Moore's  Trustees  v.  Carmichaely  28th  June  1836.     Upon  l\> 
same  principle,  a  general  discharge  of  all  claims  does  not  include  tli 
grantor's  claim  to  be  relieved  from  a  cautionary  obligation  current  ^ 
M.  5035.  the  time ;  Oliphant  v.  Newton,  March  1682.     The  same  was  dccid^ 

4  Wii.  and  Sh.  by  the  House  of  Lords  in  M^Taggari  v.  Jeffrey ,  24th  November  1^;^ 
t^  R^^  reversing  the  decision  in  the  Court  of  Session.     Nor  will  a  genei 

discharge  by  a  creditor  import  the  discharge  of  a  debt,  which  lie  \> 
previously  assigned,  although  the  assignation  is  not  completed    I 
M.  5041.  intimation  at  the  date  of  the  discharge  ;  Logan  v.  Affleck^  14tK  F^ 

ruary  1736.  These  cases  make  it  sufficiently  evident,  how  ixnp 
tant  it  is  to  exclude  all  risk  of  doubt  by  making  the  discharge  exLpxj 
clearly  and  without  ambiguity,  what  debts  it  does  extinguish,    cuicl 


EXTINCTION  OF  OBLIOATION&  271 

necessaiy,  what  debts  it  leaves  undischarged.    There  is  no  room,  how-      Part  II. 
ever,  to  restrict  the  import  of  a  general  discharge,  when  such  restric-  Chapter  III. 
tion  is  inconsistent  with  the  design  necessarily  entertained  in  granting 
it    So,  the  discharge  of  an  insolvent  debtor  upon  payment  of  a  com- 
position, though  referring  tn  termtnis  to  debts  due  at  a  specified  date, 
was  held  to  include  a  bill  held  by  an  acceding  creditor,  although  not 
falling  due  till  a  later  date,  the  intention  being  to  grant  a  universal 
discharge  with  a  view  to  the  debtor's  reinstatement  in  business ;  The 
British  Linen  Company  v.  Eapin,  6th  June  1849.     Upon  the  same  u  d.  iio4. 
principle,  the  discharge  of  a  company  implies  the  discharge  of  the 
individual  partners,  where  the  object  of  discharging  the  company 
would  have  been  defeated  by  retaining  the  claim  against  the  individual 
partner ;  Sceales  v.  Wighton,  5th  March  1852.  u  d.  628. 

When  a  party  is  liable  for  the  debt  in  more  than  one  character,  he  Discharge  to 
should  require  to  be  discharged  expressly  in  every  capacity  import-  ^artv  liable 
ing  his  liability.    In  the  case  of  Mdlisa  v.  The  Royal  Bank,  22d  June  in  several 
1815,  the  partners  of  a  dischai^ed  company  were  held  to  be  still  ^"^'^^""*' 
bound  individually,  not  having  been  discharged  as  individuala     And    '  ^' 
in  Lindsay  v.  CleUand,  20th  January  1844,  the  discharge  under  a  6  D.  4i2. 
sequestration  of  John  Lindsay,  as  sole  partner  of  John  Lindsay  and  Co., 
and  as  an  individual,  was  found  not  to  protect  him  from  imprisonment 
for  a  debt  contracted  under  the  firm  of  John  Lindsay  and  Son.     In 
construing  the  terms  of  a  discharge,  the  Court  will  not  extend  it  beyond 
its  obvious  design.    The  interest  of  a  sum  being  destined  to  a  mother, 
and  the  capital  to  her  children  at  her  death,  the  principal  sum  was, 
with  the  consent  of  all  parties,  paid  to  the  mother,  and  a  discharge 
granted  by  her  and  the  children  to  the  trustees.     It  was  argued,  that 
the  capital  was  thus  made  to  belong  to  the  mother ;  but  the  Court 
held,  that,  while  the  discharge  was  good  to  the  trustees,  in  whose 
favour  it  was  granted,  it  did  not  imply  a  relinquishment  by  the 
children  of  their  claim  in  favour  of  their  mother  to  the  capital ;  Hal- 13  D.  667. 
bert  V.  Dickson,  13th  February  1851.     Upon  the  same  principle  of 
restricting  the  effect  of  a  discharge  to  its  obvious  design,  the  accept- 
ance of  J&2000  of  tocher  as  in  full  of  a  child's  legal  claims  was  held 
not  to  import  the  discharge  of  .£^1350,  due  by  the  father  at  the  time 
upon  bonds  of  provision  granted  by  the  mother,  and  made  a  burden 
upon  lands  conveyed  by  her  to  the  father ;  Oordon  v.  Glendonwyn,  13  a  882. 
9th  June  1835. 

4.  Warrandice. — The  warrandice  of  a  discharge  is  absolute,  unless  Warrandice 
it  be  granted  gratuitously,  in  which  event  it  is  from  fact  and  deed  ;  ^'  ^^^^^^^ 
and,  according  to  the  general  rule,  warrandice  of  these  degrees  will 
be  implied,  when  not  expressed.  It  is  advantageous  to  have  express 
wanrandice,  to  exclude  dispute,  and  to  give  immediate  recourse,  in 
the  event  of  it  being  necessary  to  call  upon  the  granter  to  make  good 
the  obligation. 
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^^irr^l.  5.  Clause  of  delivery  of  writs. — This  clause  is  inserted  for  the  secu- 

Chapteb  III.  ritj  of  the  creditor,  in  the  event  of  any  subsequent  demand,  on  the 
allegation  of  the  writs  not  having  been  delivered.   It  is  also  advanta- 
geous for  the  debtor,  to  get  possession,  not  only  of  the  bond  or  other 
obligation,  but  of  all  steps  of  diligence,  and  other  relative  writings 
also,  which  might  lead  to  trouble  afterwards,  if  found  in  the  creditors 
repositories.    Should  the  obligation  or  other  important  document  have 
been  lost,  the  fact  should  be  stated,  and  an  obligation  taken  to  deliver 
it,  and  to  indemnify  against  all  loss  and  damage  which  may  result 
from  the  want  or  subsequent  appearance  of  it. 
Reoictratiox        g^  Clause  of  Registration. — According  to  the  ordinary  style,  this 
is  both  for  preservation  and  for  execution.    It  is  appropriate  to  the 
nature  of  the  deed,  that  it  should  be  recorded  for  preservation.    The 
object  of  providing  registration  for  execution,  is  to  give  summaiy 
recourse  against  the  granter  for  implement  of  his  obligation  of  war- 
randice, in  the  event  of  the  debtor  being  molested  for  payment    It 
is  properly  remarked  in  the  Juridical  Styles,  however,  that  an  action 
will  generally  be  requisite  to  ascertain  the  fact,  whether  the  warran- 
dice has  been  iticurrcd. 
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Paot  II. 
Chapter  IV 


CHAPTER  IV. 

THE  WRITS  BT  WHICH  THE  PERFORMANCE  OF  OBLIGATIONS  IS  ENFORCED — 

HORNING,  CAPTION,  POINDING,  ARRESTMENT. 

In  pursuing  the  general  plan  announced  at  the  beginning,  after 
disposing  of  the  preliminary  points  and  considerations  applicable  to 
all  deeds, — ^which  formed  the  subject  of  the  first  part, — we  have  under 
the  second  part  examined  (1.)  the  instruments  by  which  personal 
rights  are  constituted, — (2.)  those  by  which  they  are  transmitted, — 
and  (S,)  those  by  which  they  are  extinguished  upon  voluntary  per- 
formance, or  by  the  spontaneous  act  of  the  creditor.  We  now  enter  upon 
the  fourth  head  of  the  second  part,  in  which  we  are  to  ascertain,  by 
what  writs  performance  of  obligation,  when  it  cannot  be  obtained 
Toluntarily,  may  be  enforced  We  are,  therefore,  about  to  consider  the 
redress  accorded  by  the  law  to  the  holder  of  an  obligation,  when  the 
granter  refuses  or  fails  to  fulfil  it  We  have  not  time  to  examine  the 
history  of  execution  to  enforce  payment  or  performance  against  the 
property  and  person  of  a  debtor.  It  will  be  found  treated  by  Lord 
Kamss  in  his  tenth,  eleventh,  and  twelfth  Historical  Law  Tracts ; 
and  Mr.  Ross  has  amassed,  though  in  a  form  not  perfectly  lucid,  much 
information  from  recondite  sources  in  his  treatise  upon  the  history  of 
personal  diligence,  as  well  as  in  the  subsequent  treatises  upon  the 
several  steps  of  diligence,  in  the  latter  half  of  the  first  volume  of  his 
Lectures.  I  shall  attempt  nothing  more  than  to  gather  up  the  points 
of  leading  importance,  and  which,  though  belonging  to  forms  of  pro- 
cedure no  longer  observed,  require  to  be  known,  in  order  to  obtain  a 
complete  understanding  of  the  modes  of  execution  which  now  subsist. 

The  earliest  accessible  records  exhibit  the  operation  of  the  prin-  Hibtort  of 
ciple,  that,  when  a  debtor  or  the  granter  of  an  obligation  fails  in  the 
specific  performance,  (t.e.,  fails  to  pay  the  sum  due,  or  to  do  the  thing 
he  has  become  bound  to  do,)  he  is  liable,  both  in  his  person  and  his 
means,  to  satisfy  the  creditor.  His  property  is  attachable,  that  pay- 
ment may  be  made  or  secured  out  of  it ;  and  his  person  also  lias 
generally  been  held  subject  to  the  disposal  of  the  creditor,  either  as  & 

18 
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Pakt  II.     means  of  obtaining  performance,  whether  directly  or  indirectly,  or  as 
Chaftek  IV.  *  penal  consequence  of  the  failure.    The  tenderness  to  debtora  en- 
H18TORY  OF      joined  in  the  Mosaic  Law,  and  the  provisions  which  it  contained  for 
KXEcrnoN  FOK  their  periodical  release,  were  peculiar  to  the  Jewish  economy ;  and  the 
earnestness  with  which  these  points  were  enforced,  while  it  forms, 
from  the  marvellous  benevolence  of  the  institution,  one  of  the  internal 
evidences  of  the  Divine  origin  of ^  that  dispensation,  is  an  indication 
also  of  the  severity  of  the  practices  from  which  these  rules  were  de- 
signed to  wean  and  separate  those  upon  whom  they  were  enjoined. 
Hist.  Law        Among  the  ancient  Egyptians,  again,  we  are  informed,  that  payment 
Tracts,  332.      ^^  taken  out  of  the  debtor's  goods ;  but  upon  grounds  of  public 
policy,  they  did  not  permit  the  body  of  the  debtor  to  be  attached  for 
a  private  debt,  because  the  service  he  owed  to  the  public  in  peace  and 
war  would  thus  have  been  withdrawn.    For  the  same  reason,  the  laws 
of  Solon  did  not  permit  imprisonment  for  debt ;  while  other  Grecian 
legislators  were  blamed,  because,  although  they  did  not  allow  imple- 
ments of  husbandry  to  be  attached,  (a  practice  followed  to  a  certain 
extent  in  our  own  law,)  they  held  the  bodies  of  those  who  used  suck 
implements  liable  to  incarceration  for  debt.     In  these  instances  of  the 
exemption  of  the  debtor's  body  from  restraint  by  his  creditor,  the 
right  of  recourse  against  the  person  is  regarded,  not  as  without  a  foun- 
dation, but  as  yielding  to  public  claims  of  greater  cogency.    Among 
the  Romans,  whatever  doubts  may  exist  with  regard  to  the  laws  of 
the  Twelve  Tables,  whether  it  was  the  body  of  the  debtor  or  his  cor- 
poreal moveables  that  creditors  were  entitled  to  sever  and  divide, 
there  is  no  doubt  that  the  creditor  could  enslave  and  sell  bis  debtor, 
whose  work  or  sufferings  had  no  effect  in  diminishing  his  debt,  while 
the  law  also  condemned  children  to  slavery  for  payment  of  their 
father's  debts;  and  that  this  continued  until  the  lamerUabile  reniedium 
of  the  cessio  bonorum  was  introduced — an  indulgence  liberating  the 
person  of  the  debtor  upon  the  entire  surrender  of  his  property.    We 
read,  that,  among  the  Gauls  and  Germans,  the  consequence  to  a  debtor 
of  his  inability  to  pay  was  the  slavery  of  his  person ;  and,  from  what 
remains  of  the  laws  of  the  Anglo-Saxons,  it  is  ascertained  that  they 
gave  to  a  creditor  power  to  seize  his  debtor's  property,  and  also  to 
imprison  his  person,  and  hold  him  in  captivity  until   satisfaction 
should  be  received. 
HiHTOKYOF  The  most  striking  feature  in  the  early  history  of  execution  for 

debt"ih  Scot*  ^®^^  ^^  Scotland,  is  the  power  exercised  in  that  matter  by  the  ecde- 
LAND.  siastical  tribunals.    As  the  highest  condition  of  human  society  which 

can  be  conceived,  is  that  in  which  truth  is  universally  known  and 
viewed  by  all  in  the  same  light,  and  men's  conduct  regulated  by  tbe 
highest  of  all  laws — those  of  Inspiration, — ^so  it  cannot  be  wondered 
at,  that,  while  the  Visible  Church  held  an  undivided  influence,  she 
should  have  aimed  at  the  direction  of  men  in  all  their  relations  and 
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pursuits,  founding  this  claim  to  a  pervading  control  upon  the  Divine      I'akt  ll. 
injunction,  in  case  of  a  brother  disregarding  the  complaint  of  a  tres-  ohaptek  IV 
pass,  to  *'  tell  it  to  the  Church/'  although  the  context  contemplates  history  op 
no  power  in  the  Church  but  that  which  is  of  a  spiritual  nature.    Ac-  exkcution  for 
cordingly,  the  Church  not  only  claimed,  but  obtained,  and  before  the  LANo/con^f!'' 
fieformation  exercised,  a  wide  and  powerful  jurisdiction  in  civil  mat- 
ters; nor  did  the  elements  of  resistance  to  such  an  aggression  exist. 
She  was  the  depositary  of  learning,  and  of  the  learned  arts.     The 
Lawyers  and  Notaries  were  Churchmen,  and,  amongst  other  practices, 
thej  introduced  into  the  contracts  which  they  prepared  an  oath  of 
perfonnance,  so  that,  an  oath  being  a  matter  of  spiritual  censure,  the 
way  was  paved  for  carrying  disputes  touching  the  performance  of  the 
contract  into  the  Ecclesiastical  Court.     The  judgment  of  the  bishop, 
it  is  true,  could  not  be  directly  enforced  by  every  species  of  civil  pains 
or  forfeiture,  but  the  ecclesiastical  decree  was  in  itself  sufficiently 
awful,  since,  by  the  sentence  of  excommunication,  pronounced  after 
disregard  of  three  orders  issuing  from  the  Bishop's  Court,  the  debtor 
was  excluded  from  the  sacraments,  and  cut  ofi*  from  Christian  society, 
every  one  being  discharged  from  holding  intercourse  with  him,  or 
selling  to  him  the  necessaries  of  life.     And,  although  in  the  earlier 
periods  the  Church  could  not  herself  punish  offenders  in  their  person, 
yet  she  could  so  direct  her  spiritual  authority  as  to  constrain  the 
secular  Judges  to  lUflicf  cTvH  penalties  upon  those  offenders,  as  Ion|f 
w  rtrey  continued  under  excommunication.    But  the  Church  was  not 
Jwi^  Content  with  indirect  modes  of  compulsion.     By  the  Anglo- 
&xon  institutions,  the  jurisdictions  of  the  Bishop  and  Sheriff  appear 
to  have  been  co-ordinate,  and  their  sentences  enforced  by  mutual 
r^pect  and  aid.     William  of  Normandy  altered  this,  and  assigned 
distinct  jurisdictions  to  the  spiritual  and  secular  powers.     But  the 
churchmen  still  struggled  to  direct  the  current  of  business  into  the 
£<%le8jaatical  Court ;  and  in  Scotland  they  succeeded  to  a  large  exr 
tent,  chiefly  by  inducing  parties  to  confer  a  prorogated  jurisdiction — 
^;  to  consent  that  their  cases  should  be  judged  in  the  Church  Court. 
It  appears  also,  from  our  most  ancient  records,  that  the  Church  had 
from  JO  early  period  the  power  of  imprisonment    See  statute  of  Thomson's 
Bobert  III.,  anno  UIK).    I'he  unfitting^elation  which  the  Church  of  ^^^''' ''  P*  '-^^• 
tiome  tbu3  assumed  towards  the  people — the  unsuitableness  of  her 
Kigh  censures  to  the  nature  of  civil  offences — and  the  inconsiderate 
frequency  and  facility  with  which  her  anathemas  were  issued — arc 
f^easonably  reckoned  among  the  causes  of  her  falL    The  sanctity  of 
^  iiath  and  the  dread  of  excommunication  evaporated,  when  the  one 
'as  lightly  undertaken,  and  the  other,  being  issued  for  an  inadequate 
^ose,  necessarily  proved  impotent  in  its  effects.     Accordingly,  in 
titt  dawn  of  the  Reformation,  and  with  its  growing  light,  the  autho- 
nryof  tlie  Church,  and  its  judgments  in  civil  matters,  exhibited  a 


276  LECTURES  ON  COKVBYANCINa. 

Part  II.  progressive  and  accelerating  increase  of  that  decay,  to  which  a  want 
Chapter  IV.  ^^  respect  had  already  given  birth  ;  and  the  tenacity  with  which  her 
powers  were  grasped  was  at  once  an  evidence  that  the  ecclesiastical 
power  was  enfeebled,  and  a  presage  of  its  approaching  dissolutioiL 
Until  this  period,  Mr.  Ross  observes,  that  there  was  no  apparent  pro- 
vision for  imprisoning  debtors  for  non-payment,  unless  the  debts  had 
been  constitetedly  the  Ecclesiastical  Judges,  by  whom,  accordingly, 
it  seems  that  nearly  the  whole  civil  business  had  been  engrossed, 
leaving  the  criminal  business  alone  to  the  Civil  Judges. 

While  the  authority  of  the  Church  in  civil  matters  disappeared  with 
the  Reformation,  it  appears  to  have  been  felt  as  too  sudden  a  change, 
when,  at  the  same  time,  the  aid  of  the  magistrate  was  withdrawn  in 
the  enforcement  of  ecclesiastical  censures ;  for,  by  the  Statute  1572, 
1572,  c,  63.      cap.  63,  the  civil  penalties  of  rebellion,  which  inferred  forfeiture  of 
both  personal  property  and  the  liferent  of  heritable  property,  as  well 
as  imprisonment  of  the  person,  were  denounced  against  those  who  re- 
mained forty  days  under  excommunication  of  the  Reformed  Church. 
But  the  last  vestiges  of  reciprocal  interference  or  aid  between  the 
10  Anfle,  c.  7.    Ecclesiastical  and  Civil  Judicatories  were  removed  by  the  10  Anne, 
cap.  7,  (1711,)  of  which  the  tenth  section  declares,  that  no  civil  pain, 
forf6irtrt*@,"6r  disability,  shall  be  incurred  by  excommunication,  and 
discharges  civil  magistrates  from  compelling  excommunicated  persons 
to  appear  or  obey.     A  subject  so  interesting  in  the  ancient  history  of 
the  enforcement  of  obligations  could  scarcely  have  been  passed  with- 
out notice ;  but  it  is  unnecessary  to  dwell  longer  upon  it,  since  the 
ecclesiastical  authority  in  civil  matters  has  now  been  so  long  oblite- 
rated  We  proceed,  therefore,  to  trace  briefly  the  origin  and  progress 
of  civil  execution  for  debt. 
HiBTORT  OF  Although,  after  the  Norman  invasion,  imprisonment  for  debt  was 

DEBT,"^9^.      ^o^  practically  abolished,  the  principles  of  the  feudal  ajstem  led  to  a 
—        very  singular  modification  of  the  process,  by  which  the  incarceTatiou 
iNTRODDCED  BT  of  a  dobtor  was  accomplished.    The  great  object  and  pervading  fea- 
FBDOAi.  BT0TEX.  jj^.^  ^f  ^jjg  fgudal  customs  consisted  in  the  personal  duty  and  service 
of  the  vassal  to  his  superior.    The  relation  of  duty  by  the  vassal  and 
protection  by  the  superior  constituted  the  bond  by  which  the  ele- 
ments of  society  were  held  together,  and  upon  which  its  coherence 
and  security  rested.    The  feudal  obligation,  being  thus  an  essential 
condition  of  the  general  welfare,  was  regarded,  theoretically  at  least, 
as  a  higher  consideration  than  the  claims  of  private  justice,  and  cre- 
ditors, therefore,  were  not  permitted  to  impose  restraints  upon  the 
person  of  their  debtors,  since  they  could  not  do  so  without  interfering 
with  the  superior's  right  to  the  vassal's  service ;  and  thus  it  became 
a  rule  in  the  ancient  laws  both  of  Scotland  and  England,  that  no 
<rreditor  could  attach  the  person  of  his  debtor.    But,  whatever  degree 
of  truth  may  have  belonged  to  that  maxim  in  the  earliest  period  of 
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the  feudal  system,  it  came  eventually  to  be  accurate  only  in  a  modiflod      PA»t  11. 
jcnse ;  for,  although  the  subsistence  of  a  debt  did  not  form  the  avowed  (tnkrmi  IV. 
jfound  upon  which  alone  incarceration  could  follow,  it  afforded  the  Hmont  or 
jtsis  upon  which  reasons  relevant  in  law  to  infer  imprisonment  could  s««^'(^''(^^<^<><« 
je  /eared.    The  circuitous  process  which  conducted  to  this  result       '     ^  ' 
nB  also  founded  upon  feudal  principlea    The  right  of  the  feudal  ^'*^*''  ^*^* 
jflfperior  prevailed,  as  we  have  seen,  over  that  of  the  private  creditor ; 
iut,  on  the  other  hand,  the  superior's  claim  was  forced  to  yield,  wlien 
iRNighc  into  eompetition  with  a  higher  feudal  power    That  power 
-ended  in  the  Sovetdgn,  the  Lord  Paramount    The  Crown  is  the 
flanlain  of  justice ;  and  when,  upon  eompUint  bj  the  creditor,  brieves 
diieeced  to  the  Kng^s  Judges  to  try  tiie  claim,  and  it  was 
to  be  just,  then  the  datj  of  submission  to  the  Sovereign, 
xagh  the  voice  of  his  Court  his  award,  and  //rdaining 
pneiaiied  over  the  rights  of  the  lesser,  though  mc^e  im^ 
;  and  thus  the  debtor's  obligation  of  obedience  to  tlie 
•ecmed  to  the  creditor  that  lecoune  against  his 
tLe  ckios  of  the  immediale  superior  wwA  have  d^tUfd. 
^'jo^  Mve  jean  fimn  Bhuktume,  **uj^^  feudal  pri/«dj/ke 
i£  a  tsaiauorj  was  m4.  liai^  to  be  altaehed  P^  ifijuriea 
zLstAj  his  lofd  should  be  iejfnrtd  of  his  yt^^ 
iZii  li^sTt  the  ciSssItj  was  ci/rl^uA  }jr  ii^  m^ 
LI  »f  v2airgr:.g  a  trgij*tai  by  e;:;i.^  tl^  ^^UctAkoX  t/> 

tsie  poii^l'f'i  <(^>«e  i»4^ 

jiiirnrTf'  i^r  saaafrssee  W  u«e  C»n.  h'j^ji  ip*  ua^U0  y"A0iPiTA0^ 
IHhoKif  -«Ba  -aacJLiac  m»  a  -vt^i  aea^i^a  Uie  if^«§/'ja,<%  ywM^  ^jA 

a  pmse 


•wnriT 
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Part  II.      modified  appellation  of  civil  rebellion.    The  knowledge  of  this  source 
Cmaptbr  IV.  ^^  ^^^  ^^^  ^^  imprisonment  for  debt  is  necessary  in  order  to  under- 
stand clearly  the  import  of  certain  rules  and  forms  which  still  subsist 
in  the  enforcement  of  obligations. 

Our  limits  forbid  us  from  pursuing  further  the  early  history  of  exe- 
cution for  civil  debt  Those  who  wish  to  study  it  in  detail  will  find 
full  information  in  Mr.  Boss's  Lectures.  It  is  the  more  difficult  to 
devote  adequate  space  to  such  inquiries,  since,  in  addition  to  the 
long  array  of  obsolete  forms  exhibited  by  Mr.  Ross,  we  have  now  to 
class  the  writs  of  execution  which  prevailed  when  he  wrote,  as  prac- 
tically exploded.  Although  they  are  in  disuse,  still  they  must  be 
explained,  because  not  only  are  they  still  legally  competent,  but  the 
new  forms  which  now  prevail  cannot  be  thoroughly  understood  with- 
out an  acquaintance  with  those  for  which  they  have  been  substi- 
tuted. 

Objecjt  op  EXE-     In  proceeding,  then,  to  explain  the  forms  of  execution  for  debt,  we 

have  first  to  remark  generally  that  such  execution  has  two  objects, 
viz.  (1.)  to  compel  the  debtor  to  perform  his  obligation ;  and  (2,) 
in  default  of  payment  by  him,  to  recover  it  from  his  property.  When 
a  party  has  granted  and  incurred  various  obligations  and  liabilities, 
the  creditors,  if  they  use  no  steps  of  execution  or,  as  it  is  called, 

Banking  op      diliobnoe,  are  ranked  pari  passu  upon  the  debtor's  funds — i.e,,  thej 

cmnoBspan  g^^  equal  shares  in  proportion  to  their  claims,  if  there  be  not  enough 
to  pay  alL  Formerly  the  widow,  upon  grounds  of  compassion,  was 
preferred  for  the  provisions  in  her  contract  of  marriage,  but  that  rule 
has  now  been  long  altered,  and  the  relict  cannot  claim  in  preference 

M.  3204.  to  onerous  creditors ;  Lindsay's  Creditors  competing^  24th  June  1714. 

Prepbrxnce  by  No  preference  in  moveable  obligations  attaches  to  priority  of  date  in 

muoBNc^'  the  contraction  of  the  debt,  or  in  the  deed  containing  it.  Tl\e  pre- 
ference (modified  within  certain  limits  in  cases  of  bankruptcy)  is 
granted  according  to  priority  in  the  use  of  diligence.     The  compul- 

iy.  41, 1.  sitors  of  the  law  are  called  diligences,  because,  according  to  Stair, 

they  excuse  the  users  from  negligence,  "  vigilantilnis  non  <2ontiienti- 
"  bus  jura  subveniunt,  which  is  founded  on  that  great  interest  to 
''  hasten  pleas  to  an  end.''    Mr.  Ross  derives  it  from  the  French  Law, 
in  which  "  diligence^'  means  pursuit     Decrees  before  execution  are 
called  BXEOUTORIALS — ^after  execution,  diugbncb,  which  term  includes 
both  the  warrant  and  service.    Diligence,  then,  is  the  leg^al  procedure 
by  which  a  creditor  strives  to  obtain  performance  of  his  debtor's  obli- 
gation ;  and  it  is  directed  either  against  his  debtor's  person  bj  appre- 
hension and  imprisonment,  or  against  his  debtor  s  property.     In  the 
latter  case,  the  diligence  is  either  preventive,  in  securing^  the  property 
from  use  or  transference,  or  it  is  in  direct  execution,  in  order  to  trans- 
fer the  property  to  the  creditor  himself  in  satisfaction  of  his  claim. 
Again,  diligence  is  divided  into  real,  by  which  the  debtor's  heritabAe 
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property  is  attached,  and  personcd — ^that  is^  diligence  directed  against     Pa&t  II. 
his  body  or  his  moveable  estate.  Chaptek  IV 

A  creditor  cannot  do  diligence  of  his  own  authority.    Attachment  Diligenc  e 
of  the  person  or  property  is  too  serious  an  interference  with  the  »*u8t  proceid 
liberty  of  the  lieges  to  be  permitted  upon  any  authority  not  sane-  authority!^ 
tioned  by  the  social  compact,  which  in  this  country  has  conferred 
that  power  upon  the  Crown  acting  through  the  Courts  of  Justice. 
The  sentence  of  a  Judge  is,  therefore,  a  preliminary  to  diligence./ 
Upon  the  obligation  contained  in  deeds,  we  have  seen  that  the  decree 
of  a  Court  can  be  procured  at  once  by  means  of  the  consent  to  regis- 
tration,* which,  by  providing  the  appearance  of  a  procurator  for  the 
obligant,  gives  to  the  sentence  the  same  force  as  if  it  were  a  judg- 
ment pronounced  inforo.    The  decree  either  contains  warrant  for  exe- 
cntion,  or  it  forms  the  ground  upon  which  a  warrant  can  be  obtained. 

The  first  thing  to  be  looked  to,  then,  in  recording  a  deed  for  execul  Decree  op 
tion  is,  that  it  be  done  in  the  books  of  a  Court  possessing  jurisdiction  Reo^tration. 
orer  the  debtor.     The  nature  of  an  extracted  deed  as  a  sentence  in 
foro  is  distinctly  shown  by  this,  that,  if  the  registration  be  made  in 
the  books  of  a  Court  to  whose  jurisdiction  the  obligant  is  not  subject, 
the  extract  has  no  authority  as  a  ground  of  diligence  against  liim. 
^^gistration  in  the  Books  of  Council  and  Session  affords,  of  course, 
effectual  execution  against  a  party  in  any  part  of  Scotland,  all  being 
subject  to  the  authority  of  the  Supreme  Court.     But,  when  it  is  in- 
tended to  proceed  by  registration  in  the  books  of  an  Inferior  Court, 
^t  is  indispensable,  that  it  be  a  Court  having  jurisdiction  over  the 
debtor.    This  is  clearly  shown  by  the  case  of  GampbeU  v.  MacdoneU,  5  S.  412. 
iid  February  1827.     Here  a  bill  was  drawn  by  a  party  living  at 
Fort-William,  but  who  afterwards  removed  to  Ayrshire,  where  he  was 
mdent  at  the  term  of  payment.    The  protest  of  the  bill  having  been 
registered  in  the  Sheriff-court  books  of  Inverness,  where  it  was  pay- 
aWe,  that  was  found  not  to  afford  a  warrant  for  charging  the  drawer  in 
-iyrahire  ;  and  the  charge  was  suspended  upon  the  same  principle  in 
ifVAie  T.  Henderson,  14th  December  1827,  in  which  case  the  Sheriff-  6  S.  248. 
tlerk  of  one  ward  of  Lanarkshire  having  signed  a  precept  in  another 
""arf,  of  which  he  was  not  clerk,  it  was  held  to  be  inept.     By  the 
provisions  of  the  recent  Personal  Diligence  Act,  as  we  shall  presently 
^,  the  extracts  of  registered  deeds  now  contain  not  only  a  decree 

*  AB  boods  or  obHgationB  granted  to  Her  Majesty,  in  the  form  heretofore  in  use  in  the 
'  "7t  of  Exchequer,  shall  he  deemed  prohative  documents,  and  have  the  like  privileges, 
"^rttign,  aad  effect,  as  if  duly  executed  and  attested  according  to  the  Law  of  Scotland ;  and, 
♦^■*«^  tk^  eoniainno  dause  of  registration,  they  shall  be  capable  of  registration  in  the 
^■^  of  Coancil  ud  Session,  or  other  Judges*  books  competent,  and  to  have  a  decree  inter- 
l'^  ibenio,  and  to  be  extracted  with  a  view  to  execution,  as  if  they  contained  a  formal 
-•mt  of  registntion.    When  they  stipulate  for  a  penal  sum  to  be  paid  in  the  event  of  failure 

P«J  a  BBuner  snm  conditioned  to  be  paid,  diligence  and  execution  shall  proceed  only  for 
•A'tteaiof  sQcb  smaQerBum,  with  interest  and  expenses  due  thereon :  19  &  20  Vict.  cap.  66, 

*t  rf  Kxcb«»<^!wr  Act,)  %  ^H. 
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for  perfonnance  of  their  obligations,  but  a  warrant  likewifie  for  eie^ 
cution.  That  statute,  however,  still  leaves  it  competent  for  a  party 
to  proceed  according  to  the  previous  method,  and  although  that  will  , 
Old;  be  done  under  rare  and  peculiar  circumstances,  yet  it  is  neces- 
sary  for  the  practitioner  to  understand  these  forms,  both  in  case  lie 
may  be  called  upon  to  use  them,  and  also  in  order  that  he  may  have 
a  more  perfect  acquaintance  with  those  now  practised. 

1.  Homing. — ^The  first  step  is  to  demand  implement  in  legal  form. 
This  is  done  under  the  authority  of  the  Sovereign  by  the  legal  officers, 
viz.,  messengers-at-arms,  who,  having  in  this  respect  succeeded  to 
duties  formerly  discharged  by  the  sheriiBb,  are  called  sheriffs  in  that 
part,  which  implies  merely  that  they  have,  in  the  matter  of  the  dili- 
gence, the  same  power  of  execution  which  the  sheriff  formerly  exer- 
cised.   It  appears  that  at  one  time  our  summonses,  like  the  English 
subpoena,  could  be  served  by  any  one,  but  that  never  was  the  case  with 
respect  to  homings,  because  none  but  an  officer  of  the  Sovereign  could 
denounce  rebellion.    The  legal  demand  is  called  a  charge,  which  was 
formerly  given  upon  the  warrant  contained  in  a  writ  called  Letters 
of  Four  Forms.     Examples  of  this  writ  are  given  in  the  appendix  to 
Lord  Eahes"  Historical  Law  Tracts.    It  directed  four  charges  at  suc- 
cessive intervals  of  three  days  each.    It  is  needless  to  examine  this 
writ    Its  inconvenience  was  obviated  by  the  Act  of  Sederunt,  23d 
November  1613,  which  substituted  Letters  of  Homing  upon  a  single 
charge.    The  origin  of  the  name  of  the  latter  writ  will  appear  pre- 
sently.   The  instrument  thus  substituted  for  the  letters  of  four  forms 
is  of  the  nature  of  a  letter,  addressed  by  the  Sovereign  to  messengers- 
at-arms  as  sheriffs  in  that  part^   No  names  of  messengers  are  inserted, 
but  a  blank  is  left,  and  they  are  addressed  jointly  and  severally,  which 
implies  authority  to  any  one  messenger-at-arms.     Originally  the 
authority  was  granted  to  one  officer  by  name,  and,  when  resistance  was 
apprehended,  as  was  not  uncommon  in  a  barbarous  age,  several  were 
named  with  power  to  act  together  or  singly.    The  address  concludes 
with  the  word  *^  greeting*'  which  corresponds  precisely  to  the  salutem 
of  the  Latin  epistle.    The  ground  of  debt  is  particularly  narrated, 
the  creditor  being  styled  "  Our  Lovite" — that  is,  our  beloved  subject, 
as  expressive  of  the  Sovereign's  regard  and  protection.      Where  a 
nobleman  is  the  party,  he  is  ^'  Our  trusty  and  weU-beloved  cousin-'* 
When  the  ground  of  debt  is  a  bond,  of  course  the  obligation  to  pay, 
with  the  sums,  principal,  interest,  and  penalty,  must  be  accurately 
recited,  and,  to  show  the  warrant  for  diligence,  it  is  mentioned  that 
the  bond  has  been  recorded,  and  a  decree  interponed.     Wbeu  there 
have  been  partial  payments,  these  must  be  specified,  because  an  autho- 
rity to  charge  for  a  larger  amount  than  is  actually  due  would  &Sect 
the  validity  of  the  writ ;  M*Martin  v.  Forbes,  12th  November  1824. 
The  necessity  of  accuracy  in  reciting  the  ground  of  debt  is  sYiov^u  by 

*  Pee  Note,  p.  2«4,  infra. 
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Brown  v.  Blaikiey  1st  February  1849,  where  the  date  of  payment  of     PabtII. 
the  debt  being  partly  written  upon  an  erasure,  that  circumstance  was  chaptee  IV. 
held  to  be  fatal  to  the  validity  of  the  diligence.    Then  follows  the  n  d.  447. 
part  of  the  letters  cohtaining  what  is  technically  called  the  Will —  Letters  op 
formerly,  the  Command.    It  runs  thus :  "  Our  will  is  hereforej  and  ho»»™®i  <»"**• 
**  We  dharge  you,  that  on  sight  hereof  ye  pass,  and  in  Our  name  and 
"  authority  command  and  dharge  the  said,*  Jkc.    Here  the  debtor  is 
named.     If  there  be  a  principal  debtor  and  a  cautioner,  it  must 
"  Charge  the  said  A.  as  principal,  and  the  said  B.  as  cautioner  for 
"  him,  but  that  subsidiaeie,  and  after  discussion  of  the  said  principal, 
**  and  as  proper  cautioner  only."  *    If  there  are  various  obligants 
bound  jointly  and  severally,  then  the  authority  is  to  charge  the  said 
*^  A.  B.  Jk  C,  jointly  and  severally"    The  charge  is  to  be  given  to 
the  debtors  *^  personally  or  at  their  respective  dwelling-places,"  in  con- 
formity with  the  rules  by  which  the  execution  is  regulated,  and  which 
still  subsist,  "  to  make  payment  to  our  said  lovite  of  the  said  principal 
**  sum."    The  sum  is  specified  with  the  penalty  and  interest,  and  the 
writ  is  made  prospective,  so  as  to  warrant  charges  for  the  interest, 
tofaU  due  at  future  terms,  siLch  terms  being  always  first  come  and 
bygone."    The  charge  for  the  penalty  may  be  made  specifically  for 
the  actual  expenses  incurred.    If  these  are  disputed,  the  amount  will 
be  settled  by  the  Court  upon  a  report  of  the  auditor  in  a  suspension 
of  the  charge ;  Hynd  and  Louden  v.  Soot,  30th  May  1826.    The  rate  4  S.  G28. 
and  amount  of  interest  must  be  accurately  stated ;  and  payments  to 
account  must  be  deducted  here  also. 

The  period  of  the  chaige  is — ''  within  six  days  next  after  he  is  IndueuB  or 
"  charged  by  you  thereto,"  if  there  be  a  consent  to  the  short  charge,  ^^^^  q" 
or  if  the  law  authorize  it,  as  in  the  case  of  bills  and  promissory  notes,  hobhiso. 
If  there  be  no  such  consent,  then  the  duration  of  the  charge  was,  by 
immemorial  and  established  practice,  fifteen  days.    This  is  specified 
in  the  Act  of  Sederunt,  23d  November  1613,  with  a  provision  for  gpottiswoode's 
twenty-one  days  where  the  debtor  lived  north  of  the  river  Dee  ;  but  ^*"^-  P-  ^^^* 
the  latter  regulation  has  long  been  in  desuetude.    Now,  by  the  Court 
of  Session  Act,  13  &  14  Vict.  cap.  36,  it  is  provided  in  sect.  21,  that  all 
summonses  before  the  Court  of  Session  may  proceed  on  fourteen  days' 
warning,  where  the  defender  is  within  Scotland,  unless  in  Orkney  or 
Shetland ;  and  twenty-one  days'  warning  where  he  is  in  Orkney  or 
Shetland,  or  furth  of  Scotland  ;  and  that  such  shorter  inducioi  shall 
also  be  competent  and  sufiicient  in  respect  to  all  other  letters  passing 
the  Signet  bearing  a  citation,  charge,  publication,  or  service  against 
peraons  within  or  furth  of  Scotland  respectively ;  and  in  respect  to  all 
edictal  chaiiges  upon  decrees  and  registered  protests.    Where  shorter 

*  This  does  not  apply  to  a  cautioner  who  haa  become  bound  after  the  passing  of  The 
JfeicaDtile  Iaw  (Scotland)  Amendment  Act  (19  &  20  Vict.  c.  60)»  and  who  has  not  stipu- 
Jaled  for  the  benefit  of  discussion.    See  9upra,  p.  208,  note. 
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Part  IT.      inducicB  were  sufficient  at  the  passing  of  this  Act,  (1850,)  it  provides. 
Chapter  IV.  ^^^^  ^^^7  ^^^^^  continue  to  be  sufficient.     By  the  Act  1685,  cap.  4>3, 
the  inhabitants  of  Orkney  and  Zetland  were  entitled  to  inducia  of 
forty  days,  unless  they  had  consented  to  a  shorter  time ;  by  the  Court 
of  Session  Act,  the  period  is,  as  we  have  just  seen,  limited  to  twenty- 
one  days.    When  the  party  is  out  of  Scotland,  he  was  formerly  chained 
upon  inducice  of  sixty  days,  and  that,  whether  he  had  consented  to  a 
shorter  charge  or  not.    The  Court  of  Session  Act  has  also  limited  this 
period  to  twenty-one  days.    These  are  the  inducicB  common  in  prac- 
tice.   There  are  others  in  particular  classes  of  writs,  vi2.,  on  decrees  of 
Tur.  Styles,  iii.  the  Toind  Court,  ten  days;  upon  Exchequer  warrants,  twenty  days;* 
and  upon  homings  at  the  instance  of  an  adjudger  against  the  superior 
nominatim^  formerly  twenty-one,  now  fourteen  days,  the  inducia 
against  superiors  generally  being  now  twenty-one  days  in  place  of 
sixty.    No  case  seems  to  have  occurred  of  a  charge  consented  to  upon 
shorter  indudfB  than  six  days ;  and  Lord  Meadowbank,  in  the  case 
of  Forrester  v.  Walker^  27th  June  1815,  indicates  an  opinion,  that 
the  Court  would  have  difficulty  in  sustaining  such  an  innovation. 

We  have  next  the  penalty  of  disobedience  to  the  charge : — "  Under 
"  the  pain  of  rebellion  and  putting  him  to  the  horn,  wherein,  ifhefaU^ 
''  the  said  space  being  elapsed,  that  immediately  thereafter  ye  denounce 
**  him  Our  rebel,  put  him  to  the  horn,  and  use  the  whole  order  against 
"  him  prescribed  by  law,'*  The  origin  of  the  denunciation  of  rebellion 
in  civil  matters  has  already  been  pointed  out.     The  direction  to  ''put 
*'  him  to  the  horn,"  refers  to  the  manner  of  executing  the  denuncia- 
tion, which  will  be  explained  presently.    It  is  to  this  ceremony  that 
the  letters  owe  their  name.     The  words,  *'the  whole  order  against 
^'  him  prescribed  by  law,"  refer  to  the  steps  subsequent  to  denun- 
ciation, viz.,  registration  of  the  homing  and  execution,  which  is  still 
practised  when  this  mode  of  diligence  is  used,  and  other  steps  which 
are  now  obsolete,  viz.,  publishing  the  rebel's  name  at  the  market  cross 
of  the  sheriffdom,  and  giving  notice  to  the  Treasury  to  inventory  and 
seize  his  moveable  goods  fallen  to  the  Crown  by  reason  of  rebellion, 
for  which .  the  old  form  contained  an  express  direction,  viz.,  *'  to 
"  escheat  and  bring  in  aJl  their  moveable  goods  and  gear  to  Our  use, 
**for  their  contempt" 

The  portion  of  the  writ  which  we  have  examined,  constitutes  the 
homing,  which  is  the  diligence  against  the  person,  and  the  foundation 
for  letters  of  caption,  which  form  the  warrant  of  impriaonment.  When 
it  is  intended  to  use  the  writ  for  attaching  the  debtor's  property  hy 
arrestment  or  poinding,  a  warrant  to  that  effect  is  inserted,  wUch  we 
shall  afterwards  examine,  and  then  the  writ  is  called  letters  of  hom- 

*  Under  Schedule  G  of  the  Court  of  Exchequer  Act,  19  &  20  Vict.  c.  56,  which  came  into 
operation  agon -12th  November  18.56,  the  warrant  to  he  Bulgoined  to  extracts  of  Exchequer 
decrees  in  favour  of  the  Crown  authorizes  a  charge  of  six  days. 
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ing  aDd  poinding.    At  present,  we  confine  our  examination  to  tlie      Past  II. 
horning  as  affecting  the  person.  Chaptkr  IV. 

Next  we  have  the  words  of  style,  commencing  with  an  appeal  to 
tbe  highest  warrant  for  such  measures : — ^'  According  to  justice,  as  ye 
'^  win  answer  to  Us  thereupon,  which  to  do  We  commit  to  you  and 
^  ead  of  you  fuU  power  by  these  Our  letters,  ddivering  them  by  you 
"*  duly  executed  and  indorsed  again  to  the  bearer/'  The  latter  part  of 
this  clause  refers  to  the  re-delivery  of  the  writ  by  the  messenger  to 
the  bearer — ^that  is,  the  creditor,  after  being  executed  and  indorsed — 
that  is,  having  the  execution  written  on  the  back.  "  Given  under 
''  Our  Signet  at  Edinburgh,  the  day  of  , 

"  in  the  year  of  Our  reign,''    The  date  of  Signet  letters  is  ^ 

the  date  of  their  warrant    When,  therefore,  that  warrant  is  a  regis- 
tered deed  or  protest,  the  date  of  the  letters  is  the  date  of  the  extract, 
which  is  the  date  of  the  decree  of  registration ;  and,  in  this  case, 
as  descriptive  of  the  warrant,  the  homing  concludes  with  the  Latin 
Fords— "  Per  decretum  Dominorum  Concilii."    Ijetters  may  be  issued  Date  op  Sio- 
from  the  Signet,  however,  to  authorize  diligence  upon  the  decrees  of  ^^"^  letteiw. 
Inferior  Courts — a  proceeding  which  became  necessary,  whenever  the 
?Mty  to  be  charged  was  extra  territorium  of  the  Inferior  Jurisdiction. 
h2  order  to  this,  it  was  formerly  necessaiy  to  institute  an  action,  and 
to  obtain  a  decree  of  the  Supreme  Court,  which,  because  it  was  to  the 
^me  effect  as  that  of  the  subordinate  Judge,  was  called  a  decree  con-  Decree  con- 
/ortik    This  was  afterwards  dispensed  with,  and  warrant  given,  as  a  '^"**" 
Bisiter  of  course,  upon  production  of  the  Inferior  Judge's  decree  with 
a  petition  called  a  bill,  praying  for  letters  of  horning,  &c.,  the  clerk 
to  rie  bills  writing  upon  the  back  of  it  "  Fiat  ut  petitub,"  (an  ex- 
pression traced  by  Mr.  Ross  to  the  Roman  Chancery,)  ^^  because  the 
^  Lords  have  seen  the  precept," — i,e.  the  decree  of  the  sheriff  or 
^i^^trates.     The  JUit  bore  the  date  upon  which  it  was  granted,  and 
^  It  formed  the  warrant  for  issuing  the  letters,  the  date  of  the  fiai 
^s  the  date  of  the  letters.     A  bill  was  necessary  also,  where  the 
iommg  was  to  be  at  the  instance  of  an  assignee,  and  then  the  fiat 
^^  granted,  '^  because  the  Lords  have  seen  the  registered  bond  and 
"  assignation  above  mentioned  ;'  and,  in  such  cases,  the  warrant  being 
^he  deliverance  of  the  biU,  the  letters  bore  not  "  Per  decretum,"  but 
"  Ex  deiibercAione  Dominorum  Gondlii."    The  third  volume  of  the 
Juridical  Styles  exhibits  numerous  instances  in  which  it  was  neces- 
^J  to  proceed  by  bill,  and  it  is  proper  to  advert  particularly  to  the 
^ase  of  the  party  charged  being  furth  of  Scotland. 

^^hoogh  a  person  may  have  consented  to  a  charge  of  six  days,  Edictal 
t-evmheless,  if  he  be  absent  from  the  kingdom,  when  charged,  the  citation, 
^^ucim  roust  be  twenty-one,  formerly  sixty,  days ;  and  he  is,  in  that  ^^^^  debtok 
•'ise,  dted  edictally  at  the  oflSce  of  the  Keeper  of  Edictal  Citations ;  pau^*  g^  j^^ 
-^  *R,  24th  December  1838,  sect.  7.     By  section  53d  of  the  Statute,  vol.  ii.  p.  12.  ' 
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Part  II.     6  Geo.  IV.  cap.  120,  the  mode  of  citation  edictally  is  extended  to 
Chaftes  IV.  porsons  not  having  a  dwelling-house  in  Scotland,  and  forty  days 
absent  from  their  usual  place  of  residence,  such  persons  being  ap- 
pointed  to  be  charged  according  to  the  forms  prescribed  in  the  Act.      \ 
This  is  a  point  which  it  is  very  important  for  the  practitioner  to  attend 
to.     In  diligence  generally,  authority  to  charge  or  cite  edictally  must 
proceed  upon  a  special  warrant  obtained  from  the  Lord  Ordinary  in 
the  Bill-Chamber ;  Monteith  v.  Murray,  18th  July  1677.    It  vas  for- 
merly held  necessary  in  diligence  at  the  instance  of  a  foreigner,  that 
i  (in  the  same  manner  as  in  actions)  he  should  appoint  a  mandatory,  at 
j  whose  instance,  as  well  as  his  own,  the  charge  or  other  step  of  dili- 
gence should  proceed.    But  this  has  been  overruled  by  the  case  of 
Ro88  y.  Shaw,  8th  March  1849.    It  may  still  be  necessary,  however, 
to  observe  a  distinction  where  the  diligence  proceeds  upon  a  bill, 
which  partakes  of  the  nature  of  a  suit,  the  bill  being  a  petition  to 
'  the  Court    See  observation  of  Lord  Wood  in  the  case  of  Cooke  v. 
Falconer's  Representatives,  26th  November  1850. 
Letteks  of  v^    The  form  which  we  have  examined  has  now  been  practically  super- 
seded by  the  1  &  2  Victoria,  cap.  114,  which  directs  the  insertion  in 
decrees  of  a  warrant  to  charge,  arrest,  poind,  and  imprison.'^    When 
the  decree  is  transferred,  the  assignee  may,  by  sect  7,  obtain  a  war- 
rant for  diligence  at  his  own  instance  in  the  Bill-Chamber.    The 
terms  of  the  minute,  craving  diligence  at  the  instance  of  an  assignee, 
prescribed  by  schedule  No.  5,  must  be  implicitly  observed.     The  place 
and  date  of  the  application  by  the  assignee  for  warrant  to  charge, 
required  by  the  schedule,  having  been  omitted,  a  note  of  suspension 
was  passed  in  Jamison  v.  Ndson^  19th  February  1853.     By  the  8th 
section,  it  is  declared  competent  to  obtain  extracts,  and  letters  of 
homing,  poinding,  arrestment,  and  caption,  according  to  the  former 
law  and  practices ;  but,  if  that  course  be  taken,  no  part  of  the  expense 
except  the  expense  of  the  extract  is  exigible  from  the  debtor,  unless 
it  be  shown,  that,  in  the  particular  case,  it  was  incompetent  to  proceed 
by  the  forms  instituted  by  this  statute.    The  same  section  provides 
for  issuing  new  extracts  with  warrants  in  lieu  of  old  extracts,  or 
subjoining  a  warrant  to  the  former  extract    Sections  9  to  15  inclusive 
contain  regulations  of  a  similar  nature  for  execution  upon  the  decrees 
of  sheriffs,  and  upon  deeds  registered  in  Sheriff  Court  books,  which 
are  to  contain  warrants  and  to  be  followed  by  execution.     Parties 
acquiring  right  have  the  same  facilities  in  the  Sheriff  Court  as  in  the 

*  Provision  is  made  by  the  Court  of  Exchequer  Act  for  insertion  of  a  BimiUr  warrant  in 
the  extracts  of  decrees  for  debts  due  to  the  Grown,  the  warrant  being,  howeyer,  addiessed  to 
Shorifb.  Such  extract  is  dechired  to  be  a  sufficient  warrant  to  any  mesaenger-at-arms  or 
sheriif-officer  to  execute  charge,  arrestment,  and  poinding;  19  &  20  Vict.  c^p.  56,  §  ^^ 
The  extract  also  contains,  after  the  warrant  to  arrest,  a  warrant  to  seize  and  detain  the 
books  of  accounts  and  other  books  and  papers  of  the  Crown-debtor.  An  execution  of  «M<-h 
seisure  must  be  returned;  §  35. 


HOBNINO  ON 
DBCHEES  NOW 
PKACriCALLT 
BUPEB8BDED  BT 

1  &  2  Vict. 

C.  114. 

Warbant  to 
chabgb  in- 
8bbted  in  ex- 
TRACT. 

15  D.  414. 


ENFORCEMENT  OF  OBLIGATIONS.  285 

Court  of  Session  ;  and  provision  is  made  for  obtaining  warrants  of      Past  II. 

concuirenee  from  other  sheriffs,  rendering  execution  competent  within  Chaptbb  IV. 

their  jurisdiction,  and  from  the  Bill-Chamber,  so  as  to  give  recourse 

over  the  whole  kingdom.   Examples  of  critical  objections  to  a  sheriff's 

varrant  to  charge,  and  to  the  execution  of  the  charge,  being  repelled 

will  be  found  in  the  case  of  Hanna  v.  NeUaon,  2d  March  1849.    As  n  D.  94 1. 

diligence  now  proceeds  in  almost  every  case  upon  an  extract  of  Court, 

tbe  practitioner  should  satisfy  himself  of  the  accuracy  and  integrity 

of  the  extract    In  Criditon  v.  Watt,  25th  November  1 830,  an  objec-  9  S.  68. 

ti'on  to  a  charge,  that  the  day  of  registration  was  written  upon  an 

erasure  in  the  extract  was  overruled,  the  month  and  year  being  entire, 

and  registration  on  any  day  of  that  month  being  sufficient,  and  the 

protest  and  the  record  being  also  correct.    But  the  Judges'  opinions 

lead  to  the  inference,  that,  if  the  month,  or  other  essential  part,  had 

been  vitiated,  the  charge  could  not  have  been  sustained,  and,  although 

the  charge  was  sustained,  expenses  were  not  allowed  to  the  charger, 

because  he  had  a  claim  of  relief  against  the  clerk  of  Court,  who  had 

inade  the  blunder  in  the  extract. 

Execution  of  Charge. — The  3d  section  of  the  Act  prescribes  the  form  FoBMAurrra 
of  execution,  -which  remains  the  same  as  formerly,  with  this  modifi-  ovkxswtiotx 
cation,  that,  by  the  32d  section,  one  witness  is  sufficient  for  service  or 
execution ;  and  extracts,  citations,  deliverances,  schedules,  and  exe- 
cutions, may  be  either  printed  or  in  writing,  or  partly  both.  What 
then  are  the  formalities  of  execution  formerly  established,  and  still 
requiring  to  be  observed  1 

The  chaise  must  be  given  to  the  party  named  and  designed  in  Against  whom 
tbe  diligenca     But  can  an  extract  or  letters  never  be  a  warrant 
^S^tiitst  a  ]>er8on,  unless  he  is  named  in  them  ?    In  certain  cases 
^^J  may.     It  is  well  established,  that  diligence  against  a  com- 
p&ny-firm  is  a  sufficient  warrant  to  charge  the  individual  members 
of  the  firm,  though  not  named,  and  that  it  lies  with  the  messenger 
to  discover  who  the  partners  are ;  Thomson  v.  LiddeU  and  Co.,  2d  F.  C. 
Jdj  1812  ;  and  the  same  was  held  in  WaUace  v.  Plock  and  Logan,  3  D.  1047. 
19th  June  1841 ;  and  in  Knoav.  Martin,  12th  November  1847,  a  10  D.  50. 
viarrant  against  a  company,  and  against  one  partner  nominatim,  was 
held  to  authorize  a  charge  against  another  partner,  though  not 
^^med.     (This  case  contains  a  practical  exhibition  of  diligence  in 
^008  shapes  under  the  Personal  Diligence  Act : — (1.)  The  Sheriff's 
iecree  with  warrant ;  (2.)  The  warrant  of  concurrence  by  the  Court 
of  Session,  and  execution  following ;  (3.)  The  assignation  of  the  de* 
^Tec,  and  warrant  from  the  Sheriff  in  favour  of  the  assignee.)   A  bond 
for  a  cash  credit  to  a  company,  binding  the  partners  at  the  time 
Vid  the  company,  and  those  who  may  afterwards  become  partners,  is 
&  foundation   for    diligence  against  future  partners,  although  not 
^med  in  the  warrant ;  McLean  v.  Rose,  9th  December  1836.    It  is  15  S.  236. 


OHABOE  MUST 
BE  EXECUTED. 


286 


LECTURES  ON  CONVEYANCINa 


Paut  II. 


Chapter  IV. 


16  D.  339. 


Diligence  at 
instanx'e  of  a 

OOMPAXr. 


13  S.  42. 


4D.  54. 


2  Br.  Supp. 
627. 


M.  3096. 


Place  where 
chakqe  to  be 

GIVEN. 


1540,  c.  75. 


Execution 
against  debtor 

PERHONALLY. 


competent  to  register  the  protest  of  a  bill,  granted  for  a  company 
debt,  against  the  company,  and  one  partner,  within  the  junsdictioniii 
which  that  partner  is  domiciled,  although  another  partner,  against 
whom  no  diligence  is  used,  resides  in  another  jurisdiction.    It  was  so 
found  in  Sutherland  v.  GunUy  1 7th  January  1854.     In  that  case  the 
company,  which  was  dissolved,  and  carried  on  business  in  the  same 
place,  in  which  the  individual  partner  charged  resided.    Diligence 
may  also  be  used  at  the  instance  of  a  company  named  by  a  proper 
firm,  although  none  of  the  partners  be  named  in  the  warrant.    But 
this  rule  does  not  extend  to  companies  using  a  descriptive  firm,  which 
can  only  sue  or  charge  at  the  instance  of  their  partners,  or,  under 
special  powers,  at  the  instance  of  an  office-bearer.     The  law  upon  this 
subject  was  carefully  examined  and  settled,  upon  the  footing  now 
stated,  by  the  whole  Court,  in  Forsytii  v.  Hare  and  Company,  18th 
November  1834.  The  strictness  required  in  the  execution  of  diligence 
is  shown  by  Craig  v.  Brock  and  Ferguson^  23d  November  1841,  where 
there  was  a  warrant  authorizing  execution  at  the  instance  of  a  com- 
pany with  a  proper  firm,  and  of  the  partners  nominatim.    The  mes- 
senger's charge  was  given  as  at  the  instance  of  the  partners  without 
naming  the  firm,  which  was  held  an  unwarrantable  deviation  from  the 
warrant,  rendering  the  charge  invalid.    A  charge  against  a  minor  is 
null,  unless  the  tutors  and  curators  are  also  charged  ;  Ramaay  v.  Ren- 
tony  18th  January  1672. 

The  messenger-at-arms  or  other  officer  must  have  the  warrant  in 
his  possession.  But  he  is  not  bound  to  exhibit  it  to  any  one,  except 
the  party  charged;  Lermont  v.  Lermont'a  HevrSy  11th  July  1699; 
and  it  will  be  presumed  that  the  warrant  was  in  his  possession,  unless 
the  contrary  be  proved. 

Where  is  the  charge  to  be  given  ?  This  is  regulated  by  the  Act  1540, 
cap.  75,  which  applies  to  diligence,  as  well  as  summonses,  and  directs 
the  officer,  if  he  cannot  apprehend  the  party  personally,  to  pass  to  his 
principal  dwelling-place,  exhibit  the  warrant,  execute  the  charge, 
and  offer  a  copy  of  the  letters  or  precept  to  the  servaut,  which,  \i 
refused,  he  is  to  affix  to  the  door  or  gate  of  the  house.     If  entrance 
is  not  obtained,   the  officer  is  to  give  six  knocks,  and  make  the 
execution  in  presence  of  witnesses,  affixing  the  copy  upon  the  door 
or  gata    It  is  clear,  that  personal  execution,  when  practicable,  is  to 
be  preferred,  as  the  least  open  to  doubt  or  question.     The  Act  of 
Sederunt,  1613,  in  substituting  letters  of  homing  for  the  letters  of 
four  forms,  directed  the  chaise  to  be  given  not  only  at  the  party's 
dwelling,  but  at  his  parish  kirk  also ;  but  the  latter  part  of  thi& 
enactment  does  not  appear  ever  to  have  received  general  observance. 
The  debtor  is  charged  personally  by  delivering 'to    him  a  charge 
called  a  copy  in  the  older  practice.   This  copy  of  charge  is  in  name  of 
the  messenger,  acting  by  virtue  of  the  warrant,  (described  by  its  date, 


ENFOBOBMENT  OF  OBLiaATIONS.  287 

and  (he  names  and  designations  of  the  parties,)  and  by  the  Sovereign's      Part  II. 
aaiiority  charging  the  debtor  to  pay  the  principal  sum  with  interest  Chapter  IV. 
and  penalty,  as  contained  in  the  ground  of  debt,  (which  is  described 
if  its  dates  and  other  particulars,)  within  the  days  of  charge,  under 
pun  of  poinding  and  imprisonment ;  and  it  bears  the  date  of  execu- 
tion.  When  the  debtor  cannot  be  found  personally,  the  messenger  Exkcution  at 
must,  in  compliance  with  the  statute,  make  the  execution  at  his  ^"^  debtor's 
principal  dwelling-place.     In  order  to  the  validity  of  execution  in  place. 
this  manner,  it  is  indispensable,  that  the  place,  where  the  copy  is  so 
deHyeted,  be  truly  the  dwelling-place  of  the  party  charged.    A  hom- 
ing was  found  null,  because  denounced  at  Cupar,  the  head  burgh  of 
Fife,  where  the  party  was  residing  with  his  family  at  an  inn,  whereas 
the  execution  should  have  been  made  in  Edinburgh,  where  he  had  a 
hoim;  Patersony.  Fermour,  20th  November  1672.     In  Bruce  v.  M.  3724. 
ffoB,  13th  July  1708,  a  citation  left  with  a  party's  servant  at  a  m.  369o. 
lodging-house  in  Edinburgh,  the  master  being  within  and  asleep  at 
the  time,  was  found  null,  because  not  being  served  personally  it 
ought  to  have  been  served  at  his  dwelling-place  in   the  country. 
According  to  the  same  strict  rule,  arrestment  executed  against  a 
mercliant,  by  leaving  a  copy  at  his  counting-house,  where  he  does  not 
teside,  has  repeatedly  been  held  inept.     See  the  cases  of  Fraser^  M.  3706. 
^d,  and  Sons  v.  Lancaster  and  Jamieson,  14th  January  1795  ;  and 
Sharp^  Fairlie,  and  Co.  v.  Garden,  21st  February  1822.     But,  if  the  1  s.  337. 
execution  or  chaise  be  served  at  what  is  truly  the  party's  dwelling- 
place,  it  is  sustained,  although  he  may  at  the  time  be  resident  else- 
viere,  as  in  Dcuglas  and  Heron  v.  Armstrong,  23d  November  1779,  M.  3700. 
where  a  summons  against  an  advocate  having  been  executed  during 
vacation  at  his  house  in  Edinburgh,  the  execution  was  sustained, 
although  he  was  at  the  time  living  at  his  estate  in  Dumfries-shire, 
attending  to  his  duties  as  sheriff  of  that  county ;  and  in  Home  v.  M.  3704. 
Pedes'  Creditors,  30th  July  1725,  execution  of  arrestment  at  a  house 
^en  by  the  arrestee  for  his  children  in  Edinburgh,  and  where  he 
was  at  the  time  of  serving  the  diligence,  was  sustained,  although  his 
ordinary  dwelling-place  was  in  the  country.     If  adnMssion  to  the 
dweUing.house  is  obtained,  the  messenger  delivers  a  copy  to  tho 
>lebtor,  should  he  appear,  and  if  he  does  not  appear,  it  is  delivered  to 
^i  servants.    Should  they  refuse  it,  he  must,  in  terms  of  the  statute, 
"^x  it  to  the  principal  gate  or  door  of  the  house.    If  admission  is 
^C't  procured,  then,  in  pursuance  of  the  statute,  the  messenger  must 
-'ve  six  knocks  loud  enough  to  be  audible  to  those  within,  and  after- 
wards affix  the   copy  to  the  door  or  gate.    When  the  knocks  are 
*'  't  given,  or  are  g^iven  so  as  not  to  be  audible,  the  execution  will  be 
^QoJIed 
The  evidence  of  the  service  or  charge  is,  what  was  formerly  called  o  "thYL^ec^ 


••  I*- 


measenfirer's    indorsation,  because  written  on  the  back  of  the  tio»  ok 
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letters,  and  is  now  termed  the  eosecution.  It  is  an  attestation  by  the 
messenger  of  his  having  executed  the  writ  or  diligence  in  due  form. 
By  the  Statute  1640,  every  ofBcer  is  required  in  his  indorsation  to 
describe  the  mode  of  execution,  so  as  to  show  that  it  was  made  in 
one  or  other  of  the  ways  prescribed  by  the  statuta  Accordingly,  the 
execution,  after  giving  full  particulars,  as  in  the  chaige,  bears,  that 
it  was  done  either,  (1.)  by  delivering  a  just  copy  of  chaige  to  the 
debtor  personally  apprehended ;  or,  (2.)  by  leaving  the  copy  charge 
for  the  debtor  within  his  dwelling-place  in  ,  with  a  servant, 

because  he  could  not  be  found  personally ;  or,  (3.)  by  affixing  and 
leaving  the  copy  for  the  debtor  within  the  lockhole  of  the  most  patent 
gate  or  door  of  his  dwelling-house  in  street  , 

after  giving  six  audible  knocks  upon  the  gate  or  door,  as  use  i8» 
because  the  messenger  could  neither  get  access  into  the  said  dwelling- 
place;  nor  find  the  debtor  personally.    The  omission  in  the  execution 
of  the  solemnities  appointed  in  the  Act  is  fatal  to  its  validity ;  and 
in  Hay  v.  Lady  BaUegemo,  19th  November  1680,  an  inhibition  was 
found  null,  the  execution  bearing,  that  *^  several  knocks"  were  given, 
and  not,  in  terms  of  the  Act,  the  precise  number  of  six.     In  another 
case,  an  execution,  bearing  delivery  of  a  copy  to  servants  for  their 
master,  was  held  null,  because  not  bearing,  that  it  was  so  delivered 
at  their  master's  dwelling-house ;  NiAet  v.  His  Factor,  30 th  July 
1736.    It  has  been  held,  however,  not  indispensable  to  specify  the 
dwelling-house  by  name,  when  the  party  is  described  by  bis  Imown 
style — e,g,j  Sir  John  Heron  Maxwell  of  Springkell — wbieb  includes 
the  name  of  his  dwelling-place,  and  so  satisfies  the  requirements  of 
the  law ;  8coU  v.  Fisher,  2d  December  1825. 

By  the  Act  1681,  cap.  5,  it  is  declared,  that  none  but  subscribing 
witnesses  shall  be  probative  in  messengers'  executions  of  inbibitions, 
of  interdictions,  homings,  or  arrestments,  and  it  is  required  under 
the  pain  of  nullity,  that  the  witnesses  be  designed  in  the  body  of  the 
execution.     Although,  by  the  recent  Personal  Diligence  Act  only 
one  witness  is  required,  these  provisions  remain  in  force  as  r^ards 
his  signature  and  designation.    The  name  and  designation  of  the 
witness  must  also  appear  in  the  copy  or  schedule  served  upon  the 
party ;  and  for  want  of  this  arrestments  were  found  inept  in  Stewart 
V.  Brown,  22d  May  1824. 

It  is  a  vital  point  in  the  validity  of  the  execution,  that  it  set  forth 
with  minute  accuracy  the  particulars  of  the  warrant.  If  the  autho- 
rity for  the  charge  be  misrecited,  the  charge  is  without  a  foundation, 
and  cannot  stand.  So,  in  Watts  v.  Bathaur,  1st  July  1828,  a  charge 
upon  a  Sheriff's  precept  of  poinding  was  suspended,  the  precept  being 
described  in  the  copy  charge  as  dated  7th  November,  while  the  true 
date  was  7th  December.  And,  in  Hog  v.  M^LeUan,  2d  June  1 797,  a 
poinding  was  defeated,  because  the  execution  of  homing,  upon  which 
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it  proceeded,  was  of  a  date  obviously  erroneous,  being  prior  to  the      Part  II. 
date  of  the  letters.    In  an  execution  under  the  new  forms,  it  was  CHArreBlV 
objected  to  a  charge,  that  it  described  the  warrant  as  an  "  extract 
"  registered  protested  note  or  bill  of  exchange/'  while  the  true  war- 
rant was  the  extract  registered  protest  only.    It  was  not  necessary 
to  pronounce  judgment  on  this  point,  but  the  Judges  considered  that 
the  validity  of  the  execution  was  too  doubtful  to  have  justified  an 
a^tin  resorting  to  imprisonment;  Oleny.  Black,  19th  November 4 D. se. 
1841.    Aji  erroneous  execution  of  arrestment  may  be  corrected  by  an 
azDesded  execution,  when  there  is  no  competition ;  May  v.  Maicomy  4  S.  76. 
7th  Jane  1825 ;  and  two  of  the  Judges  were  of  opinion,  that  the 
AZDeoded  execution  would  have  availed  even  in  a  competition.    At 
first,  the  execution  was  not  signed  by  the  witnesses,  and  it  had  no 
aotbentication  except  the  messenger's  signet  or  stamp,  required  by 
1540,  cap.  74.    By  1686,  cap.  4,  stamping  was  dispensed  with,  and  lese,  c.  4. 
the  aobacription  of  the  messenger  and  witnesses  required  under  the 
sanction  of  nullity;  and  1693,  cap.  12,  directs  that  all  copies  served  1693,  c.  12. 
shall  bear  at  length,  and  not  in  figures,  the  day  and  date  of  delivery, 
and  also  the  names  and  designations  of  the  witnesses,  in  the  same 
^V  ^  the  execution.    These  enactments  are  to  be  regarded  as  still 
in  force,  excepting  in  so  far  as  superseded  by  the  recent  statute,  which 
mkea  one  witness  sufficient 


DEHOUMCIMG 
REBEU 


-Denunciation. — If  the  charge  was  not  obeyed  within  the  days  of  Mannkbof 
indMcias,  the  penalty  of  disobedience  was  incurred,  and  the  party 
^ight  immediately  be  denounced  rebel.     This  was  done  by  the  mes- 
>^ger  repairing  with  two  witnesses  to  the  market-cross  of  Edinburgh, 
or  of  the  head  burgh  of  the  shire  of  the  debtor's  residence,  where 
aiter  three  several  oyesses,  (i,e.,  calling  upon  the  lieges  to  listen,)  he 
f^  the  letters  aloud,  and  blew  three  blasts  of  a  horn.    In  this  last 
<^er^eniony  consisted  the  proclamation  of  the  debtor  as  a  rebel  to  the 
Sovereign,  and  the  forfeiture  of  his  moveables  to  the  Crown.    A  copy 
uf  the  letten  and  execution  was  affixed  to  the  market-cross.     Long 
before  the  date  of  the  Personal  Diligence  Act,  the  actual  observance 
^  these  ceremonies  had  ceased,  but  the  messenger  returned  an 
execution  in  the  same  terms  as  if  they  had  been  literally  fulfilled. 
l^enunciation  could  be  made  only  within  a  year  and  day  of  the  date  Peuod  wituik 
of  the  charge,  a  new  chaige  being  requisite,  if  a  longer  time  had  ^^"^^'^ 
elapsed ;  and,  after  being  made,  it  was  null,  if  the  homing  and  exe-  bs  made. 
cQtions  were  not  registered  within  fifteen  days  in  the  books  of  the 
ahire,  or  in  the  general  register  of  homings. 
Before  1746  the  efifects  of  denunciation  were  these: —  Effects  op 

(h)  The  denounced  debtor's  moveable  estate  fell  as  escheat  to  the  ?"sJh^e^"'"" 
Crown,  the  creditor,  upon  whose  diligence  he  watf  denounced,  being  escheat. 
Qtitled  in  the  first  place  to  payment  of  his  debt    This  eflfect  in 
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favour  of  the  Crown,  which  is  called  the  single  escheat,  is  still 
incurred  by  denunciation  for  a  crime. 

(2.)  The  debtor's  heritable  estate  fell  under  the  liferent  escheat— 
that  is,  the  rents  and  produce  of  his  land  were  forfeited  to  the 
superior  during  his  life.  This  is  the  reason  why  Mr.  Erskine,  in  his 
Institutes,  treats  of  diligence  by  homing  under  the  title  of  "  Rights 
"  of  Superiority  and  its  Casualtiea"  This  casualty  still  arises  in  the 
case  of  crimes,  but,  by  the  Heritable  Jurisdiction  Act,  20  Geo.  II 
cap.  50,  passed  after  the  rebellion  of  1745,  the  casualties  both  of 
single  and  of  liferent  escheat,  incurred  by  horning  and  denunciation 
for  civil  debts,  were  abolished  from  1748. 

(3.)  By  the  Act  1621,  cap.  20,  denunciation  received  the  effect  of 
converting  every  sum,  for  which  the  debtor  was  charged,  into  prin- 
cipal, so  as  to  bear  interest ;  and  this  effect  still  follows,  interest 
being  accumulated  with  principal  after  denunciation.  In  order  to 
produce  this  effect,  it  was  necessary  that  the  denunciation  should 
take  place  at  the  head  burgh  of  the  debtor's  domicile.  But,  by  the 
Personal  Diligence  Act,  §  5,  the  registration  of  the  execution,  which 
is  substituted  for  denunciation,  is  declared  to  have  the  effect  of 
accumulating  the  debt  and  interest  into  a  capital  sum,  whereon  in- 
terest shall  thereafter  become  due ;  and  the  same  effect  is,  by  §  10, 
extended  to  registration  in  the  Sherifi's  books. 

(4.)  Another  important  effect  of  denunciation  was,  that  the  de- 
nounced rebel  became  subject  to  imprisonment  at  the  suit  of  his 
creditor,  which  brings  us  to  the  subject  of 


Form  of  let- 
ters OF  CAP-   V 

TIOH. 


2.  Caption. — The  debtor  being  denounced,  and  the  homing  and 
execution  registered,  the  creditor  is  entitled  to  apprehend  and  incar- 
cerate him.    By  the  previous  practice,  this  was  effected  by  letters  of 
caption,  which  were  procured  by  presenting  a  bill,  to  the  same  effect 
in  substance  as  the  letters  themselves,  which  we  are  about  to  ex- 
amina     Along  with  the  bill  was  produced  the  registered  homing 
and  executions,  and  the  Bill-Chamber  clerk's  fiat  upon  this  bill, 
granted,  '^  because  the  Lords  have  seen  the  registered  homing,"  was 
the  warrant  for  the  writ,  which  accordingly  passed  Ex  ddibenUione 
Dominorum  GoncUii.    After  the  address,  in  the  same  terms  as  in 
the  horning,  the  letters  of  caption  bear : — "  ITiat  upon  the"  (date 
of  denunciation,)  *'  the  debtor  was  orderly  detiounced  r^jbd  and  put 
^'  to  the  horn  by  virtue  of  letters  of  homing,  4kc^  for  not  mahing 
''  payment  of  the  swm  of"  d^c,  the  sum  being  speciJSed,  as  well  as 
the  ground  of  debt,  and  the  warrant  as  mentioned  in  the  homing: ; 
^^  as  the  same,  with  the  executions  thereof  duly  registered,  showrt  to 
"  the  Lords  of  Our  Council  and  Session  have  testified," — (that    is« 
when  exhibited  in  the  Bill-Chamber,  in  order  to  obtain  the  warrant 
for  caption.)    Then  comes  the  will,  which  is  not  merely  an  injunc- 
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iionto  apprehend,  but  a  command  to  direct  others  also  to  do  so : —     Part  II. 
"  Our  wiU  is  hereforey  and  We  charge  you,  ikat  on  sight  hereof  ye  CHj^raii  IV. 
"poM,  and  in  Our  mime  and  authority  command  and  charge  ^Fobmoflet- 
^'Aerifs  of  Our  sheriffdoms^  Stewarts  of  Our  stewartries,  and  their  ™™  ^Z^^ 
"  depyies^  the  provosts  and  magistrates  of  Our  burghs,  as  also  messen-       ' 
^' gers-al-^rmSy  to  pass,  search  for,  seek,  take,  and  apprehend  the  per- 
"  wn  of"  (the  debtor),  "  wherever  he  can  he  found,  within  the  bounds 
^  of  their  respective  jurisdictions  ;  and  being  so  apprehended,  to  put 
^  him  in  sure  wa/rd,  firmance,  and  captivity,  within  tiieir  respective 
^tolboGAs,  or  other  warding  places  ;  keep  hold  and  detain  him  therein 
**  upon  his  own  charges  and  easpenses,  aye  and  until  he  fulfil  and  obey 
^ike  command  and  charge  of  Our  said  letters  of  homing,"    Then 
came  a  warrant  to  intrude,  if  necessary,  into  private  dwellings  and 
apartments  in  searching  for  the  party  : — "  And  if  needful  thai  ye 
**  moie  all  shut  and  lockfast  houses,  gates,  and  doors,  and  other  lock- 
"*  fast  places,  open  and  patent,  and  use  Our  keys  thereto,"    The  King's 
leys  are  the  hammers,  or  other  implements  which  may  be  required  to 
obtain  entranca    Then  came  the  indudce  of  the  charge  to  the  magis- 
trates:— "  Within  three  days  next  after  they  are  charged  under  the 
*^pain  ofrd>ellion,  and  putting  them  to  the  horn,"    And  the  penalty 
of  their  disobedience  follows  : — "  With  certification  if  they  fail,  the 
^iaid^pace  being  dapsed,  Our  other  letters  will  be  directed,  charging 
"  them  thereto  simpliciter."    Formerly,  by  virtue  of  this  certification, 
upon  neglect  by  the  magistrates  letters  of  second  caption  against  the 
inagistrates  themselves  could  be  procured,  but  these  have  now  been 
/oog  obsolete.     The  letters  of  caption  conclude  with  the  same  words 
of  fonn  as  the  homing. 

The  new  forms,  by  which  the  caption,  though  still  competent,  has  Modkkn  fokxs 
heen  practically  superseded,  are  contained  in  sections  5  and  6  of  the  "g^J^J^"^ 
Personal  Diligence  Act,  1  and  2  Vict.  cap.  114,  which  makes  it  com-  caption. 
petent,  within  year  and  day  after  a  charge  has  expired,  to  record  the 
execution  in  the  register  of  homings,*  which  registration  is  declared 
to  have  the  same  effect,  as  denunciation  and  registration  of  the 
iioming  and  executions  previously  had.    It  is  to  be  observed,  that, 
as  it  is  onlj  the  execution  which  is  registered  under  the  new  forms, 
the  messenger,   although  he  writes  it  on  the  back  of  the  extract, 
niQst  insert  the  names  and  designations  fully,  in  order  that  these  may 

*  Bj  S  33  of  the  Court  of  Exchequer  Act,  it  is  competent  for  the  Sheriff  to  cause  extracts 
^^^cneB  tor  debts  due  to  the  Crown,  and  execution  of  charge  thereon  to.he  presented  to  the 
•'^^'TiffClerk  of  the  county  where  the  charge  was  given,  and  the  Sheriff-Clerk  must  record 
*^  *  rxpcirtioa  in  the  register  of  {lomings  kept  hy  him,  such  registration  being  declared  to 
t-T^  the  same  efSbct  as  the  registration  of  any  expired  charge  given  in  terms  of  1  &  2  Vict. 
'.114.  The  Bheriff-Cierk  then  indorses  a  certificate  of  registration,  and  it  is  thereupon 
^•peient  for  the  Sheriff  to  issue  a  warrant  to  imprison ;  §  34.  The  Act  contains  schedules 
'  >^  a  nmikur  object  with  those  annexed  to  1  &  2  Vict.  c.  114 ;  but  no  minute  is  necessary, 
**  (»ier  the  latter  AcL 
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appear  in  the  register  of  hornings.    By  section  6,  the  Keeper  of  the 
register  of  homings  is  to  give  a  certificate  of  registration,  and  then 
warrant  of  imprisonment  can  be  obtained  by  presenting,  along  with 
the  extract  and  execution  and  certificate  of  registration,  a  minute  in 
tha  Bill-Chamber,  (which  minute  is  indorsed  upon  the  extract,)  in 
terms  of  a  schedule  subjoined  to  the  Act.    The  minute  is  signed  by 
a  Writer  to  the  Signet,  and  craves  warrant  to  apprehend,  imprison, 
and  open  shut  and  lockfast  places,  and  warrant  also  to  magistraieB 
to  receive  and  detain.     The  schedule,  appended  to  the  Act,  which 
gives  the  form  of  this  minute,  requires  the  place  and  date  to  be  pre- 
fixed to  it,  and  the  omission  of  these  is  fatal ;  8%m  v.  Tuile,  15th 
November  1845.     Other  deviations  from  the  appended  forms  in 
points  less  material  were  not  sustained  as  fatal  objections,  in  GMand 
V.  Glaaon  and  Clark,  15th  February  1849.     Upon  this  mmute  the 
clerk  is  to  write  his  fiat,  and  then  the  extract  and  deliverance  can 
be  used  for  the  same  purposes,  and  are  declared  to  impose  the  same 
obligation  upon  magistrates,  as  if  letters  of  caption  had  been  issued. . 
Section  11  empowers  the  Sheriff  to  issue  warrant  of  imprisonment  in 
similar  terms.    In  this  case,  the  minute  must  be  subscribed  by  the 
creditor,  or  by  a  procurator  of  the  Court    It  is  not  necessaiy  that 
the  minute  in  the  Sheriff-Court  be  in  the  handwriting  of  the  creditor 
or  of  a  procurator  of  Court,  if  it  be  subscribed  by  either.     A  minute 
written  by  the  procurator's  clerk  was  sustained  in  Allan  v.  MUler, 
24th  June  1848. 

The  first  important  point  is,  that  the  inducia  must  have  expired, 
before  warrant  of  imprisonment  is  applied  for.    In  Lyle  y^.Greigf 
27th  June  1827,  a  caption,  raised  before  expiration  of  the  inducicB^ 
was  found  inept.    Again,   this  being  a  writ  directed  against  the 
liberty  of  the  subject,  it  is  subjected  to  the  strictest  requirements  of 
regularity  and  integrity.    This  doctrine  was  strongly  stated  and 
illustrated  in  a  case,  where  the  party's  name  in  a  caption  was  written 
on  erasures,  and  the  execution  was  found  in  consequence  to  be 
inoperative,  even  to  produce  the  legal  consequence  of  bankruptcy ; 
Duncan  v.  Houston,,  13th  February  1833,   affirmed    15th   August 
1834.    Nor  are  the  effects  of  vitiation  in  ^fnits  of  imprisonment  con- 
fined to  such  vital  parts  as  the  debtor's  nama    Letters  of  caption 
have  been  suspended  on  account  of  an  error  in  reciting  the  date  of 
the  contract ;  Hassett  v.  Walker,  6th  July  1834.     Under  the  new 
forms,  the  liability  to  error  is  not  so  great,  but  the  same  principles 
will  be  applied.    If  the  debt  has  been  paid  in  part  after  the  date  of 
the  extract,  a  restriction  ought  to  be  indorsed,  as  it  will  be  dangerous 
to  imprison  the  debtor,  without  specifying  the  amount  actually  due 
at  the  time;  Garden  v.  M'CoU,  13th  December  1826.     Here  two  of 
the  Judges  heM  the  omission  to  indorse  a  partial  payment  fatal, 
while  Lord  Glenlee,  following  the  strict  legal  riew  of  tke  diligence 
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said:— "There  is  no  sucli  thing  as  arresting  a  debtor  for  any  par-  PamIL. 
"  ticulftr  sum  more  than  another.  He  is  arrested  for  disobeying  the 
"  charge."  He  adds: — "It  is  certainly  proper,  however,  that  he  should 
**  know  immediately  how  much  he  requires  to  pay  in  order  to  get 
''free;"  and  no  prudent  practitioner  will  omit  to  make  that  informa- 
tion to  appear  upon  the  warrant 

The  qiagistrates  bound  to  attend  to  warrants  of  imprisonment  were  Liabiutt  of 
those  whom  the  law  formerly  obliged  to  have  sufficient  prisons,  and  ^  pRnow™&c* 
if,  when  charged  to  concur  in  making  the  diligence  effectual,  they 
lefufied  or  delayed,  they  were  liable  in  payment  of  the  debt    The 
Court  interfere  to  prevent  the  execution  of  caption,  where  the  appre- 
hension and  imprisonment  of  the  debtor,  or  the  mere  touching  of  his 
^J,  may  endanger  his  life ;  Johnstone  v.  Olen,  9th  March  1850. 12  D.  903. 
The  magistrates  were  also  liable  if  the  debtor  escaped  through  the 
insufficiency  of  the  prison,  or  through  the  neglect  or  connivance  of 
the  jailer.    These  liabilities,  however,  are  removed  by  the  18th  section 
of  the  Ad,  2  and  3  Vict  cap.  4^,  transferring  the  charge  and  main- 
tenance of  prisons  to  a  Public  Board. 

Apprehension,  though  not  followed  by  imprisonment,  is  sufficient  / 
to  make  the  debtor  notour  bankrupt ;  Scott  v.  North  of  Scotland j^'^  !>•  292. 
Banking  Company^  18th  January  1856.     According  to  this  decision 
^so,  it  is  not  essential  that  the  messenger  touch  the  debtor  with  his 
w»nd  of  peace,  in  order  to  imprisonment  in  terms  of  the  Statute.* 

After  a  debtor  has  been  imprisoned,  it  is  competent  for  other 
creditors  than  the  one  at  whose  instance  incarceration  took  place  to 
arrest  him  in  prison,  by  lodging  their  warrants  of  imprisonment  with 
^ie  jailer,  which  will  cause  him  to  be  detained  at  their  instance, 
although  the  claim  of  the  incarcerating  creditor  may  be  discharged. 
The  jailer  must  always  have  in  his  possession  either  the  principal 
^arrant,  or  a  certified  copy,  for  the  debtor  is  entitled  at  any  time  to 
^uire  exhibition  of  the  warrant  upon  which  he  is  detained 

Formerly  an  imprisoned  debtor  could  not  be  discharged,  except  by  P^*«>«»  ^^^ 
the  /brmal  process  of-  expeding  letters  of  suspension  and  liberation. 
The  creditor'a  consent  was  not  sufficient,  because,  although  he  could 
<iijeltaige  his  own  claim,  he  could  not  acquit  from  the  claims  of  the 
Crown.  But  by  the  modern. practice,  the  debtor  is  released  upon  a 
^^haige  of  the  debt,  and  it  was  settled,  that  he  is  entitled  to 
liberation  upon  consigning  the  amount,  of  the  debt  in  the  hands  of 
^'^  of  the  magistrates  of  the  place  where  the  jail  is  situate ;  Forbes  2  S.  169. 
T.  Alison,  Slat  January  1823. 

Cntil  a  recent  period,  the  only  execution  for  debt  in  Scotland  Act  6t  ?rARDi 
"  uich  was  direct,  and  without  a  fiction,  was  the  Act  of  "Warding — a 
pover  of  imprisonment,  granted  in  the  14th  century  to  the  magis- 
'^•itea  of  Royal  burghs  for  the  encouragement  of  merchants.    This 

*  The  cimmwtancet  which  conttitote  Notoar  Btnkniptcy  are  speciallj  set  forth  in  the 
''1  'bnpter  (Scotlaod)  Act,  19  &  20  Vict.  cap.  79,  |  7. 
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Past  II.      still  subsists.    It  can  only  be  exercised,  of  course,  against  parties 
Chaptek  IV.  domiciled  within  the  burgh ;  and  the  debtor  may  be  apprehended  at 
M.  voce  "Burgh  ^^^^  without  the  necessity,  as  was  once  supposed,  of  a  previous  search 
Royal,"  App.    for  goods  belonging  to  him  ;  MarshaU  v.  Lamoni^  8th  March  1803, 
p  *  With  the  exception  of  the  Act  of  Warding,  no  inferior  Judges  for- 

PRI80NMENT  mcrly  possessed  the  power  of  imprisonment  for  civil  debts,  until  it 
DWN"iKrauoR  ^^  conferred  on  Justices  of  the  Peace  by  the  Small  Debt  Act ;  and, 
jDooBB.  by  the  6th  Geo.  IV.  cap.  24,  upon  the  Sherifik    Now,  by  the  5  and  6 

Will  IV.  cap.  70,  imprisonment  is  incompetent,  unless  the  debt 
exceeds  ^8,  6s.  8d.,  exclusive  of  interest  and  expenses.* 
Hanctuary.  The  Abbey  of  Holyrood-house,  and  adjacent  grounds  including 

Arthur  Seat,  form  a  sanctuary,  where  debtors  by  conforming  to  cer- 
tain regulations  obtain  protection  from  the  diligence  of  creditors 
against  their  persons.  They  become  subject,  however,  to  imprison- 
ment in  the  Abbey  Jail  for  debts  contracted  within  the  sanctuary  *, 
F.  c  Berry  v.  Bowes,  24th  Februaiy  1820.     In  the  ancient  law  language 

the  sanctuary  is  called  the  oibth,  as  forming  a  circle  within  which 
the  person  is  safe.    The  Duke  of  Hamilton  is  Master  of  the  Girth, 
%,e,y  Keeper  of  the  Abbey,  within  which  he  exercises  jurisdiction  by  a 
bailie. 
AcTOPORACK.       By  the  Act  1696,  cap.  32,  when  the  debtor  is  unable  to  maintain 
1696T"82.    ^in^self,  the  creditor  is  required  to  provide  aliment,  and,  if  he  refuse 
or  neglect  for  ten  days,  liberation  ensues,  after  which  a  change  oC 
circumstances  must  be  shown  to  authorize  a  new  imprisonment; 
8  S.  306.         Madeenzie  v.  Maclean,  14th  January  1830 ;  unless  the  liberation  shaU 
have  been  occasioned  by  error  imputable  to  the  debtor  himself; 
8  D.  408.         Pender  v.  M' Arthur,  28th  January  1846.  f 


r 


BoHD  OF  PRE-  Bond  of  Presentation, — The  object  of  diligence  against  the  person 
sENTATioir.  .^  frequently  attained,  without  resorting  to  the  extremity  of  impri- 
sonment. When  the  debtor  is  apprehended,  the  messenger  is  gener- 
ally authorized,  instead  of  taking  him  straight  to  priaon,  to  allow 
him,  if  he  desires  it,  to  communicate  with  his  friends.  But  it  must 
be  carefully  observed,  that  the  messenger  cannot  carry  an  appre- 
hended debtor  anywhere  but  to  prison,  unless  the  prisoner  himself 
b  s.  133.  desires  it.     In  the  case  of  Garden,  already  cited,    damages  were 

awarded  against  the  creditor,  because  the  messenger,  instead  of  taking 
the  debtor  straight  to  jail,  took  him  to  the  office  of  the  creditor  s 
agent.  When  the  debtor  desires  it,  however,  he  is  generally  detained 
without  imprisonment,  and  allowed  to  negotiate  with  a  view  either 
immediately  to  procure  funds,  or  to  obtain  time   for    making  an 

*  The  Act,  19  &  20  Vict.  c.  46,  exempts  from  the  operation  of  this  Act  impriwrnment  nnder 
i  the  Statute,  5  Geo.  IV.  c.  96,  passed  to  consolidate  and  amend  the  laws  relative  to  the  arbi- 
.  tration  of  disputes  between  masters  and  workmen. 

f  The  Crown  is  bound,  under  the  Act  of  Grace,  to  aliment  its  debtor*  incaroemtod  for  non- 
18  D.  366.  pajrroent  of  taxes;  The  Advocate- General  ▼.  Magi$traU$  of  Inttmof*,  29t^  Jannarv  ldJ6. 
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arrangement.    The  latter  course  is  accomplished  by  a  friend  becom-      Past  II. 

ing  bound,  that  the  debtor  shall,  within  a  specified  time,  appear  and  chj^tol  IV 

again  subject  himself  to  the  creditor's  diligence,  upon  which  the 

creditor  consents  to  his  liberation.    The  same  arrangement  may  be 

made  for  a  temporary  release,  after  imprisonment  has  taken  place. 

In  order  to  be  effectual,  the  obligation  to  present  a  debtor's  body/ 

must  be  in  writing,  not  being  capable  of  proof  by  parole ;  Chapliri  4  D.  616. 

v.  AUan^  5th  February  1842.     Here  it  was  pleaded,  that  the  verbal 

engagement  had  been  validated  by  rei  interventuSf  the  diligence  having 

been  withdrawn  upon  the  faith  of  it,  but  the  Court  did  not  consider 

tbat  ground  relevant  to  allow  a  proof  by  parola    The  deed,  by  which 

this  obligation  is  undertaken,  is  called  the  bond  of  presentation. 

It  narrates  that  the  debtor  is  in  custody — the  nature  and  date  of  '^'■^118  of  bokd 
the  warrant — the  amount  of  the  debt— and  that  the  creditor  has  TioKr***''^^ 
agreed  to  delay  incarcerating,  or  to  liberate,  upon  the  granter  becom- 
ing bound.    Then,  he  binds  and  obliges  himself  and  his  representa- 
tives to  present  the  debtor  to  the  messenger,  who  is  named,  or  to 
any  other  messenger  holding  the  warrant,  at  a  place  specified ;  or,  if 
it  is  a  case  of  liberation,  to  present  him  to  the  jailer  to  be  entered  as 
a  prisoner  under  the  creditor's  diligence  upon  a  day,  and  .between 
hours,  specified    The  form  in  the  Style-book  adds  a  clause,  which  is  Vol.  H.  p.  no. 
however  implied,  though  not  expressed,  viz.,  that  the  debtor  shall  be 
in  the  same  condition  as  at  present,  without  any  suspension,  sist,  i 
protection,  or  privilege,  which  may  prevent  the  warrant  being  put  in  1 
execution ;  and,  in  case  of  failure  to  present  in  such  condition,  thoi 
obligant  binds  himself  to  pay  the  debt  with  interest  and  expenses. 
In  implementing  this  obligation,  it  is  necessary  to  be  very  punctual  Obuoatiok  to 
in  attendance  at  the  time  and  place  specified :  and  it  is  advisable,  r?*""'' ''°" 
that,  in  case  of  non-attendance  upon  either  part,  both  parties  should  pebformed. 
be  prepared  to  have  it  certified  by  a  notarial  instrument ;  the  obli- 
gant protesting,  if  the  creditor  or  messenger  does  not  attend,  that  he 
lias  performed  his  obligation  by  presenting  the  debtor,  and  is  dis- 
charged of  his  bond  and  penalty — the  creditor,  on  the  other  hand, 
protesting,  if  the  debtor  fails  to  appear,  that  the  obligant  has  become 
liable  in  payment  of  the  debt     But,  although  punctuality  is  to  be 
observed,  the  creditor  will  not  be  allowed  to  take  a  sharp  advantage. 
The  Court  can  only  countenance  a  moderate  relaxation  of  strictness 
in  point  of  time,  but,  where  there  is  bona  fide  performance,  the 
forfeiture  will  not  be  incurred,  though  the  party  be  a  few  minutes 
before  or  after  the  hour ;  M'Gown  v.  NeiUon^  27th  November  1829.  s  S.  142. 
Here  the  obligant  was  bound  to  present  by  one  o'clock  on  a  day  speci- 
fied, and  the  debtor  was  in  attendance  at  half-past  twelve.    The 
creditor  not  having  arrived,  the  debtor  went  out  for  a  few  minutes. 
The  creditor  came  at  one,  and  left  at  a  quarter-past  one.    The  debtor 
returned  before  half-past  one,  and  sent  immediate  notice  to  the  credi- 
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tor,  that  he  was  in  attendance.    The  Court  held,  that  the  obligation 
had  been  duly  performed,  the  Judges  observing,  at  the  same  time, 
that  each  case  must  be  judged  of  by  its  own  circumstances,  and  that 
very  precise  terms  would  be  required  to  produce  the  rigid  effect  con- 
tended for  by  the  creditor  in  this  instance.    If  a  certain  hour  be  not 
fixed,  the  obligation  being  to  produce  before  a  certain  day,  or  being 
otherwise  more  or  less  indefinite,  the  obligant  will  not  be  relieyed  by 
producing  the  debtor,  unless  he  give  notice  to  the  creditor  of  the 
time  when  the  surrender  is  to  take  place,  in  order  that  he  may  be 
prepared  to  put  his  diligence  in  effect ;  Macfarlane  v.  Whittan,  10th 
June  1834.    Here  a  debtor  was  returned  to  jail,  but  without  notice 
to  the  creditor,  and,  as  the  jailer  still  held  the  creditor's  consent  to 
liberate,  he  could  not  be  detained.   The  bond  was,  therefore,  forfeited. 

Will  the  obligant  be  freed  from  his  obligation  upon  any  ground,  if 
he  fails  to  produce  the  debtor  at  the  place  and  time  appointed  1    It 
is  not  doubted,'  that  the  death,  or  the  sickness  of  the  debtor,  duly 
certified  as  disabling  him  from  attendance  without  danger  to  his  life, 
would  exempt  from  forfeiture,  all  such  obligations  being  necessarily 
subject  to  the  hindrances  of  nature  or  calamity.    But  such  obstaclefi 
to  presentation  as  result  from  the  act  of  the  debtor  do  not  liberate  the 
cautioner ;  so  the  debtor's  enlistment,  though  it  liberates  him,  sub- 
jects the  obligant  in  the  bond  of  presentation ;  Henderson  y.  Oralum, 
22d  July  1710;  and  the  obligant  remains  also  liable,  if  the  debtor 
betake  himself  to  the  sanctuary ;  Douglas  v.  Blacky  1 7th  December 
1842;  and,  when  the  detention  of  the  debtor  which  prevents  his  8U^ 
render  results  from  the  debtor's  own  liabilities,  as  when  he  is  arrested 
upon  another  caption,  the  obligant  forfeits  the  debt ;  PolsUad  v.  Soot, 
7th  July  1681.*    After  the  liability  of  the  obligant  has  been  incurred 
by  non-production  of  the  debtor,  the  creditor  must  be  cautious  iu 
dealing  with  the  debtor,  if  he  intends  to  insist  against  the  obligant, 
since  the  obligant  will  be  entitled  to  the  immunities  of  a  cautioner, 
if  the  debtor  receive  indulgence  or  a  discharge.    Any  negotiation 
with  the  debtor,  therefore,  should  be  with  the  concurrence  and  autho- 
rity of  the  obligant,  which  will  be  seen  correctly  exemplified  in 
Dixon  and  Douglas  v.  Thomson,  12  th  February  1847. 

The  obligant  in  a  bond  of  presentation,  who  incurs  the  liability  and 
pays  the  debt,  has  no  claim  of  relief  against  a  cautioner  for  the  debt 
The  cautioner  had  an  interest  for  his  own  relief  in  the  success  of  the 
diligence  against  the  debtor,  and,  consequently,  an  interest  also  in  the 
fulfilment  of  the  obligation  of  presentation,  and  therefore,  the  obli* 


*  *'  It  may  well  be  donlited,  notwithrtanding  ah  old  cue  to  the  contntfy,  whether  the 
**  cautioner  ie  liable,  should  the  debtor  be  taken,  in  the  meanwhile,  on  another  captaon;  for 
"  this,  in  one  sense,  is  an  inevitable  accident,  and  the  creditor  has  all  the  benefit  that  h^ 
"  could  hare  had  by  himself  imprisoning  the  debtor,  there  being  no  preference  by  priority  o( 
"  personal  execution." — BelFs  Commentary,  i.  888 ;  see  also  Bell^  TOuMrttHomM,  i.  206. 
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gant's  faflure  to  present,  by  which  the  cautioner  suffers,  cannot  be      Part  II. 
made  the  ground  of  a  claim  against  him  ;  Oraham  v.  LitUe^  February  CHApnB  IV. 
1731;  Smith  v.  Ogle^  11th  December  1811.  M.  3364. 

F.c. 
Diligence  under  the  warrant  of  imprisonment  is  important,  as  we 
sM  afterwards  see,  not  only  as  a  direct  means  of  compulsion,  but  as 
one  of  the  modes  also  by  which  the  preference  of  particular  creditors 
may  be  defeated,  and  a  rateable  distribution  of  the  debtor's  effects 
secured  amongst  creditors  who  take  certain  steps  to  obtain  an  equal 
ranking  within  a*  certain  limited  period. 

3.  Poinding. — The  extreme  measure  of  attaching  the  debtor's  person 
vill  rarely  be  resorted  to,  if  the  debtor  have  visible  pi-operty,  capable 
of  being  attached  for  payment  of  his  debts.  We  shall  consider,  first, 
the  diligence  against  moveables,  by  which  the  property  can  be  most 
^speedily  and  directly  attached,  and  its  proceeds  applied  at  once  in 
aatid&ction  of  the  creditor's  claim.  It  is  called  "  poinding" — ^a  name 
derived  from  the  practice,  still  observed  in  England,  upon  seizure  of  a 
debtor's  cattle,  of  securing  them  in  an  enclosure  or  "  pound." 

Poinding  is  of  different  kinds.     The  process  by  which  proprietors  Different 
of  land  make  their  right  of  hypothec  available  for  recovering  the  rents  "'*^'  ^^ 
due  to  them  out  of  their  tenants'  effects,  is  of  the  nature  of  poinding, 
altboQgh  not  known  by  that  name.    Superiors  for  their  feu-duties, 
heritable  creditors  for  their  debts,  and  generally  those  not  in  posses- 
ion, who  have  a  real  right  affecting  the  land,  have  recourse  against 
n^oveables  on  the  ground,  restricted  as  regards  the  tenant's  moveables 
to  the  amount  of  the  term's  rent,  by  a  process  called  Poinding  the 
gnnrnd.    In  our  ancient  practice,  the  tenant's  property  might  be 
poinded  for  the  landlord's  debt,  a  violation  of  the  principles  of  justice 
traced  by  Lord  Eambs  to  the  original  condition  of  the  tenants  as  serfs, 
and  incapable  as  such  of  holding  property.    Poinding  was  also  the 
diligence  by  which  land  itself  was  formerly  attached,  or,  as  it  was 
called,  apprised — a  process  for  which»  in  1672,  adjudication  was  sub- 
stitnted.     Poinding  the  ground  is  a  step  of  real  diligence,  and  does 
W,  therefore,  fall  within  the  subject  now  to  be  treated  of,  which  js 
personal  poinding — the  attachment  of  the  debtor's  moveables  in  im- 
Aiediate  satisfaction  of  the  creditor's  claim.^ 

The  decrees  of  the  Supreme  Courts  are  grounds  upon  which  poind-  ^Varramts  for 
ifif  may  proceed,  and  also  the  decrees  of  Inferior  Courts,  to  which  a  ^^^ 
precept  of  poinding  is  subjoined.    But  the  Inferior  Courts  cannot 
•^thoruee  this  mode  of  recovery,  when  acting  under  special  statutes 
viuch  direct  diligence  of  a  different  kind,  and,  therefore,  a  poinding 
^n  a  warrant  by  Justices  of  the  Peace  under  the  Excise  Statutes  F.  c.  App". 
vas  found  to   be  illegal,  because  these  statutes  direct  recovery  by  eiar",)  No.  l' 

»  See  Note  f,  p.  304,  infra. 
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distress;  Hia  Majesty's  Advocate  v.  Forgatti,  20th  February  ISll.        . 
Until  tlie  recent  Personal  Diligence  Act,  warrant  for  poinding  vm,       I 
as  we  have  seen,  inserted  in  the  letters  of  homing  passing  the  Signet,        i 
and  which,  when  this  also  was  inserted,  as  was  generally  the  case,  were        ' 
called  letters  of  homing  and  poinding.     The  authority  to  poind  nu 
contained,  of  course,  in  the  will  or  command,  and  occurred,  in  com- 
bination with  authority  also  to  arrest,  immediately  after  the  order  to 
denounce,  in  these  terms  : — "  Attour"  (i.e.  moreover)  "  that  yelofo- 
"fully  fence"  {i.e.  protect  from  interference,)  "  arreat,  apprise"  (t.ft 
value  with  a  view  to  appropriation  or  sole,)  "  compeU,"  (i.e.  drive  in 
cattle,)   "  poind  atid  distrain  all  and  sundry  the  aaid"  (debtor'B) 
"  readiest  moveable  goods,  gear,  d^ts,  and  sums  of  money,  and  other 
"  moveable  effects  of  whatever  denomination,  make  penny  thereof  to  the 
"  availand  quantity  of  the  foresaid  sums,  and  see  Our  said  Umte  com- 
"  pletely  paid  and  satisfied  of  the  same." 

Letters  of  caption,  as  we  have  seen,  contained  a  warrant  to  opeo 
shut  and  lockfast  places.  When  access  was  not  obtained  for  the  par- 
pose  of  poinding,  the  messenger  returned  an  execution  stating  the 
fact,  and  upon  production  of  the  diligence  and  execution  a  warrant 
was  obtained  in  the  Bill-Chamber  for  letters  of  open  doors,  which 
passed  the  Signet,  of  new  chaining  messengers  to  poind,  and,  if  need- 
ful, to  make  shut  and  lockfast  houses,  gates,  and  doors,  and  other  lock- 
fast places,  open  and  patent.  By  the  Personal  Diligence  Act,  \ki 
YicL  cap.  114,*  we  have  seen  that  the  extract  of  the  decree  now 
contains  a  warrant  to  chai^  for  payment  under  the  pain  of  poinding 
and  imprisonment,  and  also  to  arrest  and  poind  ;  and  by  §  4  it  i« 
enacted,  that,  after  the  days  of  charge,  it  shall  be  lawful,  by  virtue  of 
such  extract,  to  poind  the  moveable  effects  of  the  debtor,  as  if  letten 
of  poinding,  or  letters  of  homing  containing  warrant  to  poind,  hai 
been  issued,  and  for  that  purpose  to  open  shut  and  lockfast  places. 
Under  these  warrants  it  is  competent  to  poind  for  the  principal  sam 
of  the  debt  with  interest,  and  also,  by  universal  practice,  for  as  much 
B8  will  cover  the  expense  of  the  diligence ;  M'Neiil  v.  Jlf'ifurchy, 
Rcdston,  Js  Co.,  13th  Pebruaiy  1841. 

When  may  the  poinding  proceed?  By  1669,  cap.  4,  it  was  de- 
clared not  lawful  to  poind  for  personal  debts,  until  the  party  bad 
been  charged,  and  the  days  of  charge  had  expired  ;  and  this  rule,  we 
liave  seen,  is  continued  by  the  recent  Statute.  This  diligence,  how- 
ever, does  not  require,  like  caption,  to  proceed  within  year  and  day 
of  the  charge,  but  is  competent  even  at  a  distance  of  years  after  a 
charge,  and  without  renewing  it ;  Kerr  v,  Barbour,  30tli  May  1837. 
And,  while  a  caption  may  be  put  in  force  at  any  hour  of  the  day  or 
night,  a  poinding  is  valid  only  if  done  in  daylight.  In  Douglas  v. 
fackson,  11th  February  1675,  the  Lords  found  a  poinding  not  valid. 

*  As  ntso  hy  the  Cnnrt  nf  Eichequor  Act,  19  &  SO  Viot.  c.  56. 
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unless  begun  before  sunset,  and  ended  during  the  daylight.     Stair      PabtTI. 
lajs  it  down,  that  poindings  on  the  Lord's-dat,  or  on  solemn  days  chaptbr  IV. 
appointed  by  the  Church  or  State  for  humiliation  and  thanksgiving,  iv.  47, 27. 
&re  void ;  and  a  poinding  executed  upon  Sunday  was  found  null,  in 
Mofiwier  v.  Scrivueaur,  9th  February  1622.  M.  15001. 

What  goods  of  the  debtor  are  subject  to  the  diligence  of  poinding  ?  Goods  poind- 
It  is  available  against  all  his  corporeal  moveables,*  except  ships,  in  ^*^'' 
^very  part  of  the  kingdom  with  the  single  exception  of  the  Palace  of 
Holyroodhouse,  which  cannot  be  entered  to  execute  diligence,  not 
because  it  is  within  the  sanctuary,  but  because  it  is  a  royal  resi- 
dence; Earl  0/ Straihmore  y.  Lang,  18th  February  1823;  reversed  2  S.  223;  2  Wil. 
2M  February  1826.    Mr.  Ross  considers  that  the  words,  "sums  o/^'^^S^-^PPi- 
"  money/'  in  the  letters  of  poinding,  belong  to  the  warrant  of  arrest- 
^nentw    A  question  was  however  raised  in  Alexander  v.  M^Lay,  10th  4  S.  439. 
February  1826,  whether  bank-notes  had  been  competently  poinded, 
but  it  was  not  decided.     Growing  corns  may  be  poinded ;  Ballantine  M.  10626. 
^  Waism,  15th  June  1709 ;  but  a  poinding  of  wheat  merely  brairded, 
and  of  clover-grass,  was  found  ineffectual  in  Elders  v.  AUen,  6th  July  ii  S.  902. 
^yi    It  is  no  objection  to  a  poinding  that  the  goods  have  been 
^n-eated,  if  there  be  no  decree  of  furthcoming  following  upon  the 
arrestment,  for  without  such  decree  arrestment  is  an  imperfect  dili-   . 
feCnce.    But,  after  decree  of  furthcoming,  or  a  warrant  to  sell  for 
behoof  of  the  arrester,  poinding  is  incompetent ;  Stevenson  v.  Orant,  M.  2702. 
-jlh  July  1767.     Nor  can  the  sale  be  stopped  by  arrestment  used  in 
tie  iands  of  the  debtor,  owner  of  the  poinded  effects,  by  creditors  of 
the  pomding  creditor  after  warrant  of  sale  is  obtained,  because — the 
proceeds  being  consigned  with  the  Clerk  of  Court — the  claims  of  the 
^Treating  creditors  would  be  in  no  degree  affected ;  Anstruther  v.  13  D.  778. 
Zeini,  22d  February  1851.     Of  the  goods  not  poindable  the  most 
ftmarkable  are  plough  goods,  or  implements  of  husbandry,  which, 
ifter  the  authority  of  the  Civil  Law,  are  by  1503,  cap.  98,  exempted 
•rom  this  diligence  during  the  season  of  labouring.     The  goods  spe- 
ciiied  in  the  Act  are  oxen,  horse,  and  other  goods  pertaining  to  the 
!  '^ugh,  and  the  exemption  takes  place  only  where  the  debtor  has 
j'ter  goods  that  may  be  poinded.     The  poinding  of  plough  goods  is  \ 
^wfiil^  unless  a  previous  search  be  made  for  others  ;  Lord  Advocate  f.  c.  App*- 
^f organs,  20th  February  1811.     It  is  not  competent  to  poind  goods  (J"8ticiar>) 
f-t  which  the  debtor  is  only  joint-proprietor  ;  Fleming  v.  Twaddle,  2d  7  s.  92. 
i^ember  1828 ;  or  goods  in  which  he  has  only  a  qualified  and  tem- 
?  >rary  interest,  as  a  liferent ;  Scott  or  McMillan  v.  Price,  13th  May  15  s.  916. 

.'«r. 

form  (>f  Execution  of  Poinding. — The  mode  of  executing  poindings  Former  nuo- 

TICE  IN  EXECU- 

♦  By  the  Court  of  Exchequer  Act,  §  32,  it  In  lawfiil  for  the  Sheriff  to  cause  poind  a  Crown-  ■"<>»  ^^  ^^^^ 
'  '  '^**  "  whole  moyeable  effects  without  exception,  including  bank-notes,  money,  bonds,  ^"  ' 
•>'■,  <7op,  stocking,  and  implements  of  hnsbandry  of  all  kinds." 
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Part  II.     was  materiallj  altered  by  the  recent  Personal  Diligence  Act.    For- 
ChaptmIV    J^^rly,  it  was  requisite  that  the  poinded  goods  should  be  twice 
appraised  or  valued ;  first,  at  the  time  of  poinding,  and  afterwards 
at  the  market,  when  removed  there  for  sale.    It  is  unnecessary  now 
to  dwell  upon  these  and  other  forms  which  have  been  abolished  or 
ill.  6.  §#  23, 24.  modified,  and  will  be  found  particularly  described  in  Erskine's  In- 
stitutes.   The  old  practice  was  first  altered  by  the  old  bankrupt 
Statute,  54  George  IIL  cap.  137,  §  4.*    And  it  is  now  regulated  by 
sections  23  to  32  inclusive  of  1  &  2  Vict.  cap.  114,  under  which, 
combined  with  such  of  the  ancient  forms  as  are  still  retained,  the 
procedure  is  as  follows : — 
Modem  pbao-       The  messenger-at-arms  goes  along  with  two  persons  who  are  to  act 
TioM  OP  poiNiJ  AS  valuators  or  appraisers,  and  who,  by  §  25,  may  also  act  as  witnesses 
i»o8.  to  the  poinding,  to  the  debtor's  dwelling-house,  or  other  place  where 

the  goods  to  be  poinded  are  situated.     He  cries  three  oyesses,  reads 
the  warrant,  and  the  execution  sometimes  bears  that  he  displays  his 
blazon — that  is,  an  impression  of  the  King's  arms,  in  brass  or  silver, 
fixed  upon  his  breast,  and  from  which  his  office  derives  its  name,  but 
ScHBDULiiro      this  formality  is  generally  omitted.    He  then  proceeds  to  make  a 
0^0^^.^™''  schedule  of  the  goods  poinded,  and  of  the  values  as  fixed  by  the 
valuators  under  an  oath  administered  to  them  by  the  messenger. 
The  goods  are  then  three  times  offered  back  to  the  debtor,  or  to  any 
one  in  his  name  who  will  pay  the  debt  or  the  appraised  value.    The 
Tender  op       messenger,  however,  cannot,  without  special  authority,  grant  an  effec- 
debwh7  "^      *^*^  discharge,  and,  as  the  debtor  will  pay  to  him  at  his  own  risk,  the 

money  should  be  consigned  (when  the  messenger  has  no  mandate  or 
receipt)  in  the  hands  of  the  Clerk  of  Court,  or  in  a  bank  of  undoubted 
responsibility.  When  payment  is  thus  tendered,  either  of  the  full 
debt,  or  of  the  value  of  the  goods,  although  less  than  the  amount  of 
the  debt,  the  poinding  must  be  stopped ;  and,  contrary  to  the  opinion 
of  Bankton  and  other  previous  authorities,  the  same  goods  cannot, 
after  such  payment,  be  poinded  a  second  time  for  the  same  debt ; 
BeirgSvoCaMs,  Ftddes  V.  Ffife,  16th  February  1791.  Should  the  debtor  all^e  that 
,    '  the  goods,  although  in  his  possession,  are  not  his  property,  that  will 

CLAIMED  BT  not  stop  tho  poiudiug ;  but  if  a  third  party  appear  and  claim  the 
THIRD  PARTY?  gQods,  tho  mosscngor  may  take  his  oath,  and  interrogate  him  so  as  to 
discover  the  truth,  and  may  proceed  with  the  poinding  if  the  claim 
appear  to  be  collusive.  But,  should  the  party  appearing  produce  a 
written  conveyance,  and  support  it  with  his  oath,  the  messenger  can- 
not judge  of  the  effect  of  such  a  writing,  and  must  desist,  whatever 
M.  10522.  indications  of  connivance  there  may  be ;  Breadalbane  v.  Sindair, 
22d  July  1687.  But  those  who  stop  a  poinding  either  by  collusion 
or  by  violence  are  liable  criminally  in  the  penalties  of  deforcement, 

*  The  Act  64  Geo.  111.  c.  137,  kaa  been  repealed  by  the  Bankraptcy  (Scotland)  Act, 
19  &  20  Vict.  c.  79,  saving  its  effect  prior  to  Ut  Nov.  1856. 


BKFOBGBMElfT  OF  OBLIGATIONS.  301 

and  they  are  also  liable  to  the  party  for  the  value  of  the  goods     Pai^IL 
poinded;  Gordon  v.  Mandergton,  10th  and  23d  June  1724     The  Chapter IV. 
debtor  cannot  stop  the  poinding  by  raising  an  action  of  multiple-  ^- 10529. 
poinding  of  the  poinded  effects ;  Hendry  v.  BrotJ^,  6th  June  1851. 13  D.  1046. 
If  payment  is  not  made,  and  no  third  party  appears,  the  messenger 
adjudges^  decerns,  and  declares  the  poinding  to  be  completed,  and  the 
goods  to  belong  to  the  creditor. 

By  I  and  2  Vict.  cap.  114,  §  23,  the  messenger  must,  if  required,  Cohjuhctioh 
before  the  poinding  is  completed,  conjoin  in  it  any  creditor  who  cm^^L  in 
delivers  to  him  a  warrant  to  poind,  which  he  does  by  mentioning  the  ths  poisonio. 
&ct  in  his  execution.     And  the  same  section  declares  one  valuation 
hj  two  valuators  to  be  sufBcient     By  subsequent  sections,  the 
poinded  effects  are  to  be  left  where  poinded,*^  and  a  schedule  delivered 
to  the  possessor,  specifying  the  articles,  the  name  of  the  poinder, 
and  the  valua     Within  eight  days,  or  upon  cause  shown,  if  later,  the  Bepobt  or 
officer  must  report  the  execution  to  the  sheriff,  specifying  the  dili-  '^™^*««- 
tl^Qce,  the  names  and  designations  of  debtor  and  creditor,  the  effects, 
the  Talue,  the  valuators,  the  possessor,  and  the  delivery  of  the 
schedule  to  him.    The  execution  reported  is  to  be  subscribed  by  the 
ii^easenger  and  the  valuators,  who  are  to  be  witnesses  to  the  poinding 
^thont  the  necessity  of  other  witnesses.     The  sheriff  is  then  to  give  Sale  op  thr 
orders,  if  necessary,  for  the  security,  and,  if  they  are  perishable,  for  «>»»*d  oooue. 
the  immediate  disposal  of  the  poinded  goods.    If  they  are  not  sum- 
D^y  sold,  the  sheriff  grants  warrant  for  a  sale  by  public  roup, 
vhen  and  where  he  shall  appoint,  of  which  sale  he  names  a  judge, 
not  sooner  than  eight,  or  later  than  twenty  days,  after  publication  of 
tbe  notice  of  sale,  and  six  days'  notice  of  the  sale  must  be  given  by 
serving  a  copy  of  the  warrant  upon  the  debtor  or  other  possessor. 
"^e  npset  price  must  not  be  less  than  the  appraised  value,  and,  if  no 
offerer  appear,  the  goods,  or  such  a  portion  as  at  the  appraised  value 
^I  pay  the  debt,  interest,  and  expenses,  is  delivered  by  the  judge  to 
ibe  poinding  creditor  and  any  conjoined  creditor,  subject  to  the 
^!aim  of  other  creditors  to  be  ranked  as  by  law  competent.    Within 
^ight  days  the  judge  of  the  roup  must  report  to  the  sheriff  the  sale  Rbpokt  of 
(r  deliveiy,  and,  if  the  effects  have  been  sold,  he  must  lodge  with  the  *^"^' 
'heriff-derk  the  roup-roUs  or  certified  copies  thereof,  and  an  account 
^f  the  proceeds  and  expensea    The  sheriff  may  order  the  proceeds  to 
^  consigned  with  the  clerk,  and  the  amount  must,  by  order  of  the 
^heriS^  be  paid  to  the  poinding  and  conjoined  creditor  to  the  extent 

*  Potodmg  of  Crown-^ebtora'  effects  is  carried  throagh  in  ordinary  form,  "  except  that  it 
-Ull  be  lawfol  for  the  officer  executing  sach  poinding,  where  it  ia  deemed  expedient,  to 
'^^  poMMAOD  of  the  poinded  efiecta,  and  to  place  them  in  a  place  of  aecurity,  instead  of 
^  '  'nag  them  witb  the  person  in  whose  possession  they  were  poinded ;  and  on  the  execution 
^  pending  being  reported,  the  Sheriff  shall  grant  warrant  to  the  Sheriff-CIcrk  to  sell  them 
a  raxaoafonn;"  19  &  30  Vict.  c.  56,  g  86. 
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of  tbeir  debts,  interest,  and  expenses,  but  subject  to  the  claims  of 
other  creditors  to  be  ranked  as  by  law  competent.  The  report  and 
documents  are  patent  to  all  concerned.  By  §  29,  the  poinder,  or  other 
creditor,  may  purchase  at  the  sale.  Any  one  unlawfully  intromitting 
with,  or  carrying  off,  the  poinded  effects,  may  be  summarily  punished 
by  imprisonment,  or  payment  of  double  the  appraised  value.  And 
the  Act  is  declared  not  to  affect  the  hypothec  of  the  landlord  or 
others. 

There  have  been  various  decisions  upon  the  import  of  these  new 
forms,  and  several  decisions,  which  will  also  apply  to  them,  have  been 
pronounced  upon  similar  regulations  contained  in  the  former  bank- 
rupt Act.  These,  along  with  others,  we  shall  notice  in  the  order  of 
the  procedure. 

The  appraisement  must  be  articulate,  and  the  poinding  was  held  to 
be  invalid  where  a  trunk  and  its  contents  were  appraised  in  one  sum, 
and  the  articles  contained  in  them,  which  were  of  different  kinds  and 
values,  were  not  separately  appraised;  Macknight  v.  Oreeny  27th 
January  1835.     The  appraisement  does  not  require  to  be  stamped, 
unless  licensed  appraisers  be  employed    and    their    appraisement 
taken  in  writing,  which  is  not  necessary ;  Drummond  v.  Kerr,  25t\i 
November  1824.     The  requirement  to  report  within  eight  days  afler 
the  poinding  will  be  strictly  enforced,  unless  good  cause  for  the  delay 
be  shown.     Under  the  old  bankrupt  Act,  54  Geo.  IIL  cap.  137,  the 
enactment  was  to  report  "  foilhwith,"  no  number  of  days  being  speci* 
fied ;  and  in  Miller  v.  Stewart,  I7th  February  1835,  a  poinding  was 
found  to  be  null,  because  not  reported  until  sixteen  days  after  it  was 
made.     The  Sheriff  must  exercise  the  discretion  committed  to  him,  bj 
fixing  the  time  and  place  of  sale ;  and,  where  a  warrant  was  granted 
to  sell  within  a  month  from  the  date  of  the  Sheriff's  interlocutor,  that 
was  held  to  be  illegal,  as  not  in  compliance  with  the  requirements  of 
the  Statute ;  Kewly  v.  A  ndrew,  8th  March  1843.     In  reckoning  the 
eight  days  which  must  elapse  between  the  publication  and  the  sale, 
one  of  the  two  days  upon  which  these  acts  take  place  may  be  in- 
cluded ;  and  so  it  was  held  sufficient  compliance,  when  the  sale  was 
appointed  for  the  1 8th  November,  that  it  was  advertised  upon  the 
10th;  M'NetU  v.  M'Murchy,  Raieton,  Jk  Co.,  13th  February  184K 
The  rule  was  different  under  the  previous  practice,  but  then  the  time 
required  was  eight  free  days,  which  expression  excluded  the  day  both 
of  publication  and  of  sala    The  poinding  is  not  completed^  nor  is  the 
property  transferred  to  the  poinding  creditor,  until  the  sale  is  past, 
and  the  report  lodged  with  the  Sheriff-Clerk ;  TuUis  v.  White's  Trus- 
tees, 18th  June  1817;  Sainsm  v.  M'Cahben,  15th  May  1822.     It  is 
proper,  however,  to  keep  in  view,  that  Mr.  Bell,  in  his  Commentarj 
upon  the  Diligence  Act,  doubts  the  effect  of  these  decisions,  as  post- 
poning the  transference  until  after  the  sale,  and    holds,  on  the 
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decree,  the  fund  is  thus  preserved  during  the  discussion,  and  will  be  ^^^'^  '^* 
available  when  decree  is  obtained.  If,  again,  the  debt  is  already  OhaptkhIV. 
constituted,  then  the  arrestment  is  a  step,  by  which,  and  by  the  mea- 
sures consequent  for  giving  eifect  to  it,  the  arrested  fund  may  be 
applied  in  liquidation.  Arrestment  thus  combines  the  two  charac- 
ters,  first,  of  a  preventive  or  preservative  diligence ;  and  secondly,  of 
a  diligence  in  execution.  It  is  imposed,  like  every  other  fetter  upon 
the  use  of  property,  by  the  authority  of  a  Court.  The  party  in  whose 
hands  the  fund  or  goods  are  arrested,  is  called  the  arrestee ;  the 
creditor  is  called  the  arrester  ;  and  the  creditor's  debtor,  because  he 
is  debtor  also  to  all  those  who  by  use  of  arrestment  or  other  diligence 
may  attach  the  fiind,  is  called  the  common  debtor. 

The  warrants  of  arrestment  correspond  to  its  respective  objects,  as  Wabrants  for 
a  diligence  for  preservation,  or  a  diligence  in  execution.  ahkkotmekt. 

Arrestment  in  Security. — If  the  claim  is  not  liquid — that  is,  consti*  AsRasTMSNT 
tuted  by  bill,  or  bond,  or  decree — the  creditor  institutes  a  summons  ©bm"^  War^ 
against  the  debtor,  founded  upon  the  claim,  and  concluding  that  he  kamt  for. 
should  be  decerned  and  ordained  to  pay  the  amount  with  interest  and 
expensea    A  judicial  demand  being  thus  raised,  arrestment  may  be 
used  on  the  dependence — that  is,  to  stay  the  arrestee  from  paying 
while  the  claim  is  under  discussion.    A  summons  merely  raised  and 
signeted  is  a  ground  for  arrestment  on  the  dependence.    Formerly  it ' 
required,  as  stated  by  Erskine,  to  be  executed,  before  arrestment  Inst.  ill.  6, 3. 
could  be  used,  but  the  bankrupt  Acts,  33  Geo.  III.,  and  54  Geo.  III., 
allowed  arrestment  before  execution  of  the  summons ;  and,  by  the 
Personal  Diligence  Act,  §  17,  it  is  competent  to  arrest  before  exe- 
cuting, until  caution  be  found.    But  the  arrestment  is  null,  unless 
the  summons  be  executed  and  called  in  Court  within  a  limited  period 
specified.     Formerly,  the  warrant  of  arrestment  upon  the  dependence 
consisted  of  separate  letters  of  arrestment ;  but,  by  the  16th  section 
of  the  recent  Diligence  Act,  a  warrant  to  arrest  may  be  inserted  in  the 
summons  itself    Arrestment  on  the  dependence  is  competent  at  any 
period  of  the  litigation,  including  the  appeal  to  the  House  of  Lords ; 
Uadinion  y.  Richardson^  8th  March  1822.    The  diligence  in  this  iS.  387. 
form  has  a  peculiar  use  for  securing  moveables  in  this  country  during 
the  dependence  of  a  litigation  abroad.    Arrestment  is  competent 
upon  the  dependence  of  an  action  brought  avowedly  only  for  the 
purpose  of  obtaining  security  by  the  use  of  this  diligence  during  the 
dependence  of  a  suit  in  Chancery  in  England ;  Fordyce  v.  Bridges,  4  D.  1334. 
2d  June  1 842.     When  the  warrant  is  separate,  and  equally  when  it 
is  contained  in  the  summons,  objections  on  the  score  of  vitiation  must 
be  carefullj  avoided.     '*  Writs  of  diligence,"  in  the  words  of  Lord  Vide  nupra, 
JeSrejy  **  are  edge  tools  which  ought  to  be  handled  with  delicate  P*  ^^' 
""  scnipuloeity ;  and,  if  the  property  or  person  of  another  is  to  be 
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with  thjb 
Cbowk. 


Fabt  IL         The  practitioner  must  also  be  on  his  guard  in  the  event  of  the 

CHAmB  rv.  Crown  having  any  claim  against  the  debtor.    The  Queen's  diligence 

CoMPBTiTioK     by  ^^^  ^^  extent  gives  to  Her  Majesty  first  execution  before  any 

other  person,  if  the  Crown's  suit  be  commenced  before  judgment 
given  for  the  subject.  This  is  the  rule  in  England  by  the  23  Henry 
VIII.  cap.  39,  §  74 ;  and  by  analogy  the  Crown  writ  prevails  in  Soot- 
land  over  the  diligence  of  the  subject,  unless  the  latter  be  completed 
of  a  date  prior  to  the  issuing  of  the  extent.  The  Judges  are  bound 
to  give  the  subject  every  fair  facility  in  competing  with  the  Crown, 
and  a  case  will  be  found  noted  by  Mr.  Bell,  where  a  commission  was 
brought  to  Lord  Chancellor  Eldoh  in  the  middle  of  the  night  to  be 
sealed,  with  the  avowed  object  of  preventing  an  extent,  (which  would 
have  been  preferable,  unless  the  commission  were  of  a  prior  date,) 
and  his  Lordship,  considering  it  to  be  his  duty  to  hold  an  even  hand 
between  the  Crown  and  the  subject,  without  reference  to' the  purpose, 
got  out  of  bed  and  sealed  the  commission.* 


ii.  Com.  54. 


DnriNCTioK 

BBTWEEH  AR- 
RBBTMBHT  AHD| 
POIRDINO. 


\ 


ARKESTMEirr 
BOTH  A  PRE- 
BBRVATIVB 
DIUOENCB  AMD 
A  DnJGBHOE  IN 
EZBCUnOH. 


4.  Arrestment — Poinding  is  a  diligence  in  execution  only,  and  it 
cannot  proceed  without  a  previous  decree  of  registration  either  by 
consent,  or  pronounced  in  a  suit.  It  cannot,  therefore,  be  used  as  a 
security  to  preserve  the  debtor's  moveables  for  the  creditor  during 
the  discussion  of  the  claim.  There  are  also  some  kinds  of  property 
which  cannot  be  attached  by  poinding,  such  as  obligations  to  pay 
money  to  the  debtor.  These  cannot  be  poinded,  because  they  are  not 
corporeal  moveables.  In  both  of  these  respects,  as  well  as  in  some 
others,  the  creditor  has  a  remedy  by  the  diligence  of  arrestment  To 
arrest  is  to  stop,  or  stay.  By  this  proceeding,  there  is  detained  the 
fund  which  is  owing,  or  the  moveables  which  belong,  to  a  debtor  in 
the  hands  of  the  third  partyf  upon  whom  the  arrestment  is  served, 
so  that  he  is  debarred  from  paying  or  delivering  to  the  debtor,  while 
the  arrestment  remains  in  force.     If  the  debt  is  not  constituted  by  a 

*  *'  In  aU  questions  of  preference  or  competition,  tbe  execution  of  any  cliarge  at  the  Ift- 
"  stance  of  or  on  the  behalf^or  for  behoof  of  the  Grown ;  and,  in  the  case  of  deceased  Crown- 
"  debtors  to  whom  no  such  charge  has  been  gi^en  in  their  lifetime,  the  ezecution  of  an/ 
"  arrestment  or  poinding  at  the  instance  of  or  on  the  behalf  or  for  behoof  of  the  Crown,  shall 
"  be  deemed  and  taken  to  be  equivalent  in  all  respects  to  the  teste  of  a  writ  of  extent  accord- 
**  ing  to  the  existing  Uw  and  practice  ;*'  19  &  20  Vict.  c.  56,  §  42. 

f  By  the  Mercantile  Law  Amendment  Act,  it  is  made  competent  for  a  seller  of  goods  to 
poind  or  arrest  them  in  his  own  hands.  That  statate  (19  &  20  Vict  c  60)  providee,  that» 
when  goods  are  sold  but  not  delivered,  they  shall  not  be  attachable  by  the  seller's  creditora, 
and  the  seller  shall  not  be  entitled  to  retention  generally  against  a  purchaser  from  the 
original  purchaser,  but  must,  on  intimation  of  the  subsequent  sale,  hold  for  the  second  pur- 
chaser. But,  by  9  3,  "  any  seller  of  goods  may  attach  the  same,  while  in  his  own  hands  or 
"  possession,  by  arrestment  or  poinding,  at  any  time  prior  to  the  date  when  the  sale  of  Bach 
"  goods  to  a  subsequent  purchaser  shall  have  been  intimated  to  such  seller,  and  such  arrest- 
."  ment  or  poinding  shall  have  the  same  operation  and  effect  in  a  competition  or  otherwise,  as 
"  an  arrestment  or  poinding  by  a  third  party." 
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decree,  the  fund  is  thus  preserved  during  the  discussion,  and  will  be  ^^*'"'  ^^• 
available  when  decree  is  obtained.  If^  ag&iu,  the  debt  is  already  Chai^IV. 
constituted,  then  the  arrestment  is  a  step,  by  which,  and  by  the  mea- 
sures consequent  for  giving  eifect  to  it,  the  arrested  fund  may  be 
applied  in  liquidation.  Arrestment  thus  combines  the  two  charac-* 
ten,  first,  of  a  preventive  or  preservative  diligence ;  and  secondly,  of 
a  diligence  in  execution.  It  is  imposed,  like  every  other  fetter  upon 
the  use  of  property,  by  the  authority  of  a  Court.  The  party  in  whose 
hands  the  fund  or  goods  are  arrested,  is  called  the  arrestee ;  the 
creditor  is  called  the  arrester ;  and  the  creditor's  debtor,  because  he 
is  debtor  also  to  all  those  who  by  use  of  arrestment  or  other  diligence 
may  attach  the  fund,  is  called  the  common  debtor. 

The  warrants  of  arrestment  correspond  to  its  respective  objects,  as  Wabiunts  for 
a  diligence  for  preservation,  or  a  diligence  in  execution.  akmbbtmbnt. 

Arrestment  in  Security, — If  the  claim  is  not  liquid — that  is,  consti'*  Ahreotmeiit 
toted  by  bill,  or  bond,  or  decree — the  creditor  institutes  a  summons  ^^^  War^ 
against  the  debtor,  founded  upon  the  claim,  and  concluding  that  he  bant  for. 
s&oold  be  decerned  and  ordained  to  pay  the  amount  with  interest  and 
expenses.    A  judicial  demand  being  thus  raised,  arrestment  may  be 
used  an  the  dq^end&nce — that  is,  to  stay  the  arrestee  from  paying 
while  the  claim  is  under  discussion.    A  summons  merely  raised  and  ' 
signeted  is  a  ground  for  arrestment  on  the  dependence.    Formerly  it ' 
required,  as  stated  by  Erskine,  to  be  executed,  before  arrestment  Inst.  iii.  6, 3. 
oould  be  used,  but  the  bankrupt  Acts,  33  Geo.  Ill,  and  54  Qeo.  III., 
allowed  arrestment  before  execution  of  the  summons ;  and,  by  the 
Personal  Diligence  Act,  §  17,  it  is  competent  to  arrest  before  exe- 
cuting, until  caution  be  found.     But  the  arrestment  is  null,  unless 
the  summons  be  executed  and  called  in  Court  within  a  limited  period 
^ified.     Formerly,  the  warrant  of  arrestment  upon  the  dependence 
consisted  of  separate  letters  of  arrestment ;  but,  by  the  16th  section 
of  the  recent  Diligence  Act,  a  warrant  to  arrest  may  be  inserted  in  the 
imumons  ]tsel£    Arrestment  on  the  dependence  is  competent  at  any 
period  of  the  litigation,  including  the  appeal  to  the  House  of  Lords  ; 
Hodintoi  y.  Richardson,  8th  March  1822.    The  diligence  in  this  i  S.  387. 
ionn  has  a  peculiar  use  for  securing  moveables  in  this  country  during 
'he  dependence  of  a  litigation  abroad.     Arrestment  is  competent 
span  the  dependence  of  an  action  brought  avowedly  only  for  the 
P^ifpose  of  obtaining  security  by  the  use  of  this  diligence  during  the 
dependence  of  a  suit  in  Chancery  in  England ;  Fordyce  v.  Bridges,  4  D.  1334. 
!d  June  1842.     When  the  warrant  is  separate,  and  equally  when  it 
s  cnutained  in  the  summons,  objections  on  the  score  of  vitiation  must 
^  enefuily  avoided.     "  Writs  of  diligence,'^  in  the  words  of  Lord  Vide  itupra, 
Jeficy,  "are  edge  tools  which  ought  to  be  handled  with  delicate  ^' ^^^• 
^  len^olosity ;   and,  if  the  property  or  person  of  another  is  to  be 
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Part  II.      "  attached  under  them,  they  ought  to  be  of  a  nature  beyond  tl)e 
Chapteb  IV.  "  reach  of  question."    In  Forbes  v.  Oailie,  4th  March  1847,  an  arrcBt- 
9  D,  go6.         ment  was  held  ineiFectual,  because  in  the  letters  the  word  *'  depen- 
"  dence''  in  narrating  the  deliverance  upon  the  bill  was  written  upon 
an  erasure;  and,  as  this  decision  was  given  even  in  a  case  where  the 
terms  of  the  deliverance  itself  might  have  been  held  as  a  guarantee 
for  the  accuracy  of  the  superinduced  word,  it  must  be  expected,  that, 
when  the  warrant  is  granted  de  piano  in  the  summons  itself,  the  moat 
severe  rules  of  interpretation  will  be  applied. 
Akbbotuent         In  pecuniary  claims,  where  the  debtor  is  a  foreigner,  in  order  to 
vfr'i^Sa^  subject  him  to  the  authority  of  the  Court,  the  creditor  must  begin  by 
Warrant  fob.  placing  the  debtor's  property  under  its  control,  which  is  done  by 
separate  letters  of  arrestment  ad/undandam  jurisdictionenu    This  is 
a  necessary  preliminary  to,  and  lays  the  foundation  for,  the  summons 
against  the  debtor,  by  making  him  amenable  to  the  jurisdiction  of 
the  Court  of  Session,  in  which  alone  an  action  against  a  foreigner  is 
F.  C.  competent ;  Bertrams  v.  Barry  and  Bruce^  6th  March  1821 ;  Houston 

2  S.  672.         v.  Stirling,  3d  February  1824.    After  the  summons  is  raised,  the 
creditor  executes  arrestment  on  the  dependence.     This  is  done,  in 
order  to  a  distinct  attachment  of  the  fund  in  security  of  the  debt, 
although  it  has  already  been  attached  in  order  to  create  a  juris- 
8  D.  952.         diction.    In  White  v.  SpoUiswoode^  3th  June  1846^  an  opinion  was 

stated  from  the  Bench,  that  the  arrestment  ad  jurisdictionem  fun- 
dandam  imposes  a  nexus  upon  the  arrested  property  ;  but  the  prudent 
Conveyancer  will,  notwithstanding,  continue  to  obserye  the  estab- 
lished practica 

Arrestment  jurisdictionis  fundandce  causd  is  unnecessary  in  the 
process  of  multiplepoinding,  the  existence  of  a  fund  in  medio  being 
equivalent  to  such  arrestment    Authorities  for  this  will  be  found 
15  D.  202.        cited  in  Crockart  v.  The  Dundee  and  Arbroath  Railway,  9th  Decem- 
ber 1852. 
Abrrstmrkt         There  is  another  case  of  arrestment  in  security,   viz.,  where  a 
™™  !!JIL-  creditor  has  a  liquid  ground  of  debt,  as  a  bill  or  bond,  but  the  term 

WHERE  DEBTOR  .         • 

vergena  ad       of  payment  has  not  arrived.     Upon  such  a  document  he  can  obtain 
ttiopiom.        ^letters  of  arrestment,  when  the  debtor  is  vergens  cul  inopiam.    He 
presents  the  ground  of  debt  in  the  Bill-Chamber,  and  obtains  a  war- 
rant for  letters  of  arrestment,  which  proceed  upon  a  narrative  of  the 
ground  of  debt,  and  that  the  debtor  is  daily  squandering  and  dis- 
posing of  his  means  and  effects,  whereby  he  has  become  vergens  od 
inopiam,  and  the  will  or  warrant  is  to  arrest  the  debtor's  moveable 
goods  and  gear,  debts,  and  sums  of  money,  &c.,   to   remain  under 
arrestment  "  until  sufficient  caution  be  found  acted  "  (that  ia»  made  or 
granted)  "  in  the  books  of  Council  and  Session,  that  the  eame  shaU  he 
"  made  forthcoming  to  the  complainer,"    The  general  rule  is,  that 
arrestment  to  secure  a  debt  payable  at  a  future  time  is  competent 
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only  when  the  debtor  is  vergens  ad  inopiam  ;  Pitmedden  y.  PatersonSy      Pakt  II. 
I7ih  July  1678.    In  the  case  of  Macdoncdd  and  Elder  v.  Madeod,  Chaptbr  VI. 
15th  January  1811,  however,  it  was  held  bj  some  of  the  Judges,  that  m.  sis. 
the  creditor  in  an  annuity  may  secure  the  future  termly  payments  by  F.  C. 
i  present  arrestment,  the  decree  of  furthcoming  operating  as  an 
adjudication  for  a  contingent  debt    But  the  Court  was  much  divided, 
and  as  no  judgment  was  pronounced,  the  doctrine  could  not  be  relied 
on  in  practica 

Arrettmeni  in  Execution. — Lastly,  we  have  arrestment  in  execution 
—that  is,  a  detention  of  the  fund  in  the  arrestee's  hands,  with  a  view 
to  its  immediate  payment  to  the  arrester,  upon  his  showing  that  the 
common  debtor  owes  him  so  much. 
Atrestment  in  execution  may  be  imposed  Wabrarts  FpR 

(1.)  By  special  letters  of  arrestment.  These  are  obtained  upon  war-  arbestmsnt  nr 
RUttt  from  the  Bill-Chamber  upon  a  liquid  ground  of  debt,  registered  "■^'"®'*' 
or  unregistered ;  and  the  warrant  is  to  arrest  the  debtor's  goods,  &c., 
to  remain  under  arrestment,  not  until  caution  be  found,  which  is  proper 
oulj  to  arrestment  in  security,  but  until  the  complainer  be  completely 
^isfied  and  paid  his  debt,  principal  and  interest  Besides  the  ordi- 
i^  warrant,  the  will  may  contain  a  warrant  to  arrest  in  the  hands 
of  persons  furth  of  Scotland 

(2.)  Letters  of  homing  and  poinding  contain,  as  we  have  seen,  a 
^^vrant  of  arrestment 

(3L)  Under  the  1  &  2  Victoria,  cap.  114,*  the  warrant  appended  to 
the  extract  decree  is  (§  1)  a  warrant  to  arrest,  upon  which  (§  2) 
arrestment  may  be  used,  in  like  manner  as  if  letters  of  arrestment,  or 
homing  containing  warrant  to  arrest,  had  been  issued  under  the 
^ignet^  By  the  other  sections  of  the  Act  already  referred  to,  the  same 
provision  is  made  with  regard  to  the  decrees  of  the  Sheriff,  and  for 
arrestment  at  the  instance  of  parties  acquiring  right  to  the  extracts. 
(>pon  letters  of  homing,  and  consequently  upon  the  extract  decree 
^nder  the  new  forms,  arrestment  may  be  used  before  giving  a  charge ; 
»^nV  V.  Falconer^  2d  February  1814.      '  F.  C. 

Arrestment  is  ordinarily  executed  by  the  messenger  or  officer  serving  Mode  of  exe- 
ipon  the  arrestee  a  copy  or  schedule,  by  which,  in  virtue  of  the  war-  ^^^^'.  ^*" 
*^t,  he  fences  and  arrests  in  the  arrestee's  hands  a  specified  sum 
9w'}Qg  bj  him  to  the  debtor  or  to  others  for  his  behoof,  with  all  goods, 
pear,  debts,  money,  and  moveable  effects  in  the  arrestee's  hands  be- 
'ttjiDg  to  tlie  debtor,  to  remain  under  arrestment  at  the  instance  of 
^  cfedilor,  until  he  be  satisfied  and  paid,  or,  as  the  case  may  be, 
Wil  CMition  be  found.  Of  this  service  an  execution  is  returned  The 
f^qaiiites  of  execution,  as  regards  the  place  and  manner  of  service, 

the  Coart  of  Exchequer  Act,  W  ^^t  ^t  which  contains  similiir  proviBions. 
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Part  II.      and  the  form  and  essentials  of  the  copy  and  exccutioni  we  have  alreadj' 

Cha™iv.  examined. 

Arsbbtmekt         In  one  case,  viz,,  in  the  arrestment  of  ships,  the  execution  is  not 

OF  SHIF8.  personal,  but  by  direct  attachment  of  the  thing.    This,  and  not 

poinding,  is  the  proper  diligence  for  attaching  ships  in  security  or  in 
execution.  The  ordinaiy  warrant  in  a  summons  is  suffident  to  arrest 
a  ship,  without  special  warrant  from  the  Lord  Ordinary  on  the  bills 

15 D. 750.  to  arrest  maritime  subjects;  Clark  y.  Loos^  l7th  June  1B53.  'Ike 
arrestment  is  made  by  affixing  the  copy  to  the  mainmast,  and  chalk- 
ing above  it  the  Royal  Initials.  If  the  ship  be  still  on  the  stocks,  it 
may  be  arrested  there,  and  the  copy  in  that  case  is  affixed  to  the 
stem.    The  competency  of  arresting  an  unfinished  ship  is  shown  by 

F.  c.  MiU  V.  Eoar,  18th  December  1812.   The  messenger  and  his  cautioner 

are  responsible  for  injury  resulting  from  improper  execution,  as  in 

1  8. 210.  Kennedy  v.  M'Kinnon,  13th  December  1821.  It  is  competent  to  arrest 

a  ship,  so  as  to  detain  it  for  a  debt  owing  by  one  who  is  only  part 
F.  C.  owner ;  M'Avlay  v.  OauU,  6th  March  1821. 

Ih  whose  In  other  cases,  the  execution  of  arrestment,  as  we  have  seen,  is 

HANDS  ARREST-  pergoual ;  but  it  is  lacompetent  to  arrest  in  the  hands  of  the  debtor 

MENT  MUST  BE  -  *  ^  '  *-*  * 

USED.  himself    The  arrestee  must  be  a  party  indebted  to  the  debtor,*  as 

Stewart's  the  purchaser  of  an  estate,  in  whose  hands  the  price<may  be  arrested 
Dirieton,^.  10.  *^  ^^^  instance  of  the  creditors  of  those  to  whom  or  for  whose  behoof 
voce  "ARREST-  ho  Is  bouud  to  pay  it ;  Creditors  of  Bonjedward,  24th  November  1763. 
^^'"  And,  in  Macfarlane  v.  Forrester,  20th  November  1828,  the  price  of 

2  S.  505.  &  tenant's  stock,  which  had  been  sold  under  the  landlord's  hypothec, 

was  held  to  have  been  competently  arrested  in  the  hands  of  the  com- 
missioner who  conducted  the  sale  by  a  creditor  of  the  tenant,  subject 
to  the  landlord's  clainu  Where  the  partner  of  a  company  is  in  debt 
to  the  company,  a  creditor  of  the  company  may  arrest,  in  such  pait- 

12  D.  46.         ner's  hands,  the  funds  owing  by  him ;  HUl  v.  The  College  of  GlasgwJi 

13th  November  1849.    The  debt  here  consisted  of  railway  calls  due 
by  a  shareholder  in  a  railway  company.    But  care  must  be  taken,  in 
selecting  the  arrestee,  to  fix  upon  a  party  who  is  directly  indebted  to 
the  common  debtor.     It  is  not  sufiicient,  for  instance,  to  arrest  in  the 
hands  of  the  factor  of  a  party  who  owes  a  sum  to  the  common  debtor, 
because  the  factor  is  accountable  not  to  your  debtor,  but  to  the  debtor 
of  your  debtor.     Upon  this  principle,  arrestment  in.  the  Ixands  of 
trustees  for  a  party  owing  a  sum  to  the  common  debtor  was  held 

M.742.  ineffectual ;  Campbell  v.  Faikney,  12th  December  1752.     As  arrest- 

ment is  competent  against  the  debtor  in  the  hands  of  a  party  in- 
debted to  him,  so  after  his  death  the  same  diligence  may  be  used  by 
the  creditor  to  attach  funds  owing  to  those  bound  to  represent  hiir 

11  D.  618.        in  his  liabilities  ;  Olobe  Insurance  Company  v.  8cott^s  2Vii«tee6,  16^^ 

7  Beirs  App.     February  1849,  affirmed  14th  August  1850.    In  thia  case,  arrestment 

*  SeeauprOj  note  t»  P-  S04. 
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used  bj  a  creditor  on  the  dependence  of  an  action  against  the  exe-      Pabt  II. 
cutore  confinned  of  his  debtor,  which  action  was  brought  after  the  chaptmi  IV 
lapse  of  six  months  from  the  debtor's  death  for  the  purpose  of  secur 
ing  a  debt  given  up  in  the  inventory  of  the  deceased's  estate,  was 
held  to  give  the  arrester  a  preference  over  other  creditors  who 
had  only  cited  the  executors.    In  the  report,  the  distinction  will 
be  found  pointed  out  between  a  trust  for  creditors  and  a  testa- 
mentarj  trust    A  trustee  for  creditors  holds  for  behoof  of  all^  and 
all  are  under  obligation  to  recognise  his  management,  and  are,  there- 
fore, excluded  from  disturbing  it    The  executor,  on  the  other  hand, 
liolda  not  as  a  trustee,  but  as  representing  the  deceased,  and  so  is 
liable  to  diligence  as  he  was.*    When  a  party  is  incapable  of  acting 
for  himself,  the  arrestment  will  be  laid  in  the  hands  of  his  guardian. 
It  hag  been  held  sufficient,  however,  to  execute  arrestment  against  a 
^mr  above  pupilarity,  without  service  upon  his  curators ;  Robertson  m.  2184. 
y-  Jfer,  November  1687.     But  in  practice  it  will  be  prudent  to  arrest 
JH  the  curator's  hands  also.    Arrestment  in  the  hands  of  two  trustees,r 
the  whole  body  being  six  in  number,  is  inept ;  BUick  v.  ScoU,  22d  3  g.  3^7 
Januaiy  1830. 

Hr.  Erskine  indicates  an  opinion,  that  it  is  incompetent  to  arrest  inst.  iii.  6, 
a  debtor  8  effects  abroad,  the  possessor  not  being  within  the  jurisdic-  ^  ^'  ^^ 
tioD.    But  he  afterwards  notices  a  case,  in  which  the  validity  of  an 
^icial  arrestment  was  sustained.    By  the  Bankrupt  Act,  64  Geo.  IIL  Edictal 
^P-  137,f  §  3,  it  was  expressly  enacted,  that  arrestment  in  the  hands  abekstmbnt. 
<fU  party  forth  of  Scotland  does  not  interpel  him  from  paying  to  the 
original  creditor,  unless  it  be  proved  that  he  was  in  the  knowledge  of 
^^e  arrestmenta     The  intention  of  this  enactment  was  to  protect  a 
debtor  abroad,  who  should  ignorantly  pay  bond  fide,  notwithstand- 
^^g  the  arrestment.    In  order  to  security,  it  is  very  advisable,  when 

*  ^y  the  recent  Court  of  Exchequer  Act,  19  &  20  Vict.  cap.  56,  §  36,  it  is  made  compe- 
''^i**  not  withstanding  the  death  of  any  person  indebted  to  the  Grown  hy  bond  or  other 
^  l^gaiion  on  which  diligence  may  competently  proceed,  or  under  any  extract  decree  de- 
ling for  pAjment  of  any  penalty,  duty,  or  debt  to  Her  Majesty,  to  proceed  against  the 
*^ta«  and  effects  of  such  debtor  by  arrestment,  and  also  by  poinding ;  and  it  shall  not  be 
*^fury,  in  order  thereto,  to  cite  or  charge  the  executor  or  other  representatiye  of  such 
'^^,  or  to  take  any  proceeding  against  such  executor  or  representative ;  but  it  shall  be 
'CfHent  to  register  such  bond  or  other  obligation  after  as  before  the  death  of  the  debtor, 
K'i  to  obtain  an  extract  of  the  decree  proceeding  upon  such  recorded  bond  or  obHgation, 
'"tuiaing  warrmot  to  execute  diligence  in  the  like  terms  as  during  the  lifetime  of  such 
•fckor;  and  on  an  affidavit  by  any  person  to  the  effect  that  such  debtor  is  deceased,  it 
^  •till  bi»  lawful  for  the  sherifi^  without  the  form  of  any  previous  charge,  to  cause  arrest  at 
^  opon  such  extract,  registered  bond,  or  obligation  or  extract  decree  in  the  hands  of  any 
^  I'^^ii  tndebled  or  supposed  to  be  indebted  to  the  deceased,  and  also  to  poind  the  whole 
"*'  '^cabfe  effects  of  the  deceased,  in  the  like  manner  and  to  the  same  effect  in  every  re- 
.^^  Mit  the  deceased  were  still  in  life,  and  had  been  duly  charged,  and  the  chaise  had 

*"  Tktt  Act  bnving  been  repealed  (stf/ira,  p«  51),  an  Act  was  passed  inter  alia  to  re-enact 
,  '"^irino  referred  to  in  the  text,  viz.,  the  Act  19  &  20  Vict.  0.  91.    See  #  1. 
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arrestment  is  used  edictally,  to  notify  it  to  the  agent  of  the  arrestee. 
But  such  notice  is  not  essential,  and  it  does  not  confer  a  preference 
over  a  previous  arrestment  regularly  executed  without  notice ;  8ym 
Jk  Stewart  v.  Anderson,  7th  December  1824.  Arrestments  against 
parties  abroad  are  to  be  made  by  delivery  of  the  schedule  at  the  office 
of  the  Keeper  of  Edictal  Citations,  in  the  same  manner  as  charges ; 
Act  of  Sederunt,  24th  December  1838. 

The  same  principle  which  has  provided  indemnity  by  statute  to 
foreign  debtors  who  shall  pay  in  ignorance,  has  been  admitted  by  o^ 
Courts  in  defence  of  parties  in  this  country ;  and  where,  after  arrest- 
ment had  been  used,  payment  was  made  to  the  creditor  himself, 
in  circumstances  where  it  was  not  possible  that  the  arrestee  could 
know  of  the  arrestment,  he  was  held  not  liable  in  second  payment; 
Laidlaw  v.  Smith,  26th  October  1841,  affirming  the  deciBion  in  the 
Court  of  Session,  25th  January  1838. 

The  arrestment  will  not  be  effectual,  if  the  arrestee  be  not  in  pos- 
session of  the  debtor's  property,  when  it  is  executed.     Accordingly, 
arrestment  in  the  hands  of  a  consignee,  used  before  arrival  of  the 
goods,  was  found  inept ;  Stalker  v.  Aiton,  9th  February  1769.    And 
arrestment  by  the  creditor  of  a  deceased  party  in  the  hands  of  the 
next  of  kin  will  be  unavailing,  if  used  before  their  title  to  the  pro- 
perty is  completed  by  confirmation ;  Atkinson,  Mure,  &  Boyle  v.  Lear- 
month,  14th  January  1808.    The  possession  of  the  arrestee  must  be 
a  bond  fide  and  complete  custody ;  and  so,  when  two  parties  occupied 
separate  portions  of  the  same  cellar  with  their  respective  goods, 
arrestment  in  the  hands  of  one  of  them  for  the  debt  of  the  other  was 
disallowed,  because  he  was  not  custodier,  or  in  any  proper  sense  a 
possessor  of  the  other's  property ;  Hunter  v.  Lees,  19th  Januaiy  1733. 
A  party  having  abandoned  his  domicile  in  this  country,  and  granted  a 
mandate  to  his  law-agent  to  take  charge  and  dispose  of  the  furniture 
and  effects  in  his  house,  that  was  held  to  be  possession  on  the  part 
of  the  agent,  sufficient  to  validate  arrestments  in  his  hands  at  the 
instance  of  a  creditor  of  his  constituent ;  Brotan  v.  Elaikie,  S6th 
November  1860.    The  tenant  of  a  furnished  house  does  not  possess  it 
in  such  a  character  as  to  make  the  furniture  arrestable  in  liis  hands ; 
Davidson  v.  Murray,  11th  December  1784.    In  such  circumstances, 
it  was  here  held,  that  poinding  was  the  only  proper  diligence.     Upon 
the  same  principle  it  was  held  that  carts  and  horses  belonging  to  a 
company  of  carriers  were  not  competently  arrested  ia  the  hands  of  a 
clerk  to  the  company,  although  the  stable  containing  them  was  taken 
in  his  name ;  Burns  v.  Bruce  A  Baxter,  27th  February  1 799 ;  and  ^ 
poinding  prevailed  here  over  a  previous  arrestment.      Baron  Hume 
also  reports  the  case  of  an  attempt  to  arrest  a  horse  standing  in  i 
smithy  to  be  shod,  by  serving  the  copy  on  the  smith  ;  but  the  Court 
held  there  was  no  possession,  and  the  custody  too  transient  to  fon] 
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the  ground  of  arrestment ;  NeUson  v.  Smiths,  Jkc,  20tk  Pebruaiy  1821.      Past  II. 
The  competency  of  arrestment  of  grain  in  the  hands  of  the  miller,  chaptbr  IV. 
aod  of  arrestment  in  various  other  cases  of  possession  merely  tempo-  Hume,  si. 
mty,  is  discussed  in  Guningham  v.  Home,  17th  November  1760;  and  5Br.Supp.878. 
in  Hume  v.  BaiUiey  29th  May  1862,  a  horse  was  held  not  arrestable  u  D.  82i. 
in  the  hands  of  an  innkeeper,  the  master  being  a  guest  in  the  inn,  or 
h  llie  Lands  of  a  friend  whom  the  debtor  is  visiting. 

The  next  question  is — ^Wliat  property  is  arrestable?  and  the  answer  What  pro- 
ijTfiDerally — ^the  whole  moveable  property  to  which  the  debtor  has  ][|^  ^**^^' 
right,  whether  it  consists  of  sums  payable  to  him,  or  of  moveables  or 
gooiB  belonging  to  him,  provided  always  that  these  are  in  the  hands 
of  third  partiea^    Personal  bonds  containing  a  clause  of  interest, 
yfhich,  as  we  have  seen,  were  at  first  heritable,  could  not  formerly  be 
anested.    But  the  Act  1661,  cap.  51,  declares  all  sums  owing  by 
^nda,  contracts,  and  other  personal  obligations  arrestable,  if  not 
followed  by  infeflment,  although  bearing  payment  of  annual-rent. 
I/bder  this  statute,  the  sum  in  a  heritable  bond  has  been  found 
atrestable,  although  infeftment  had  been  taken,  because  the  sasine 
i^  not  registered,  and  unregistered  sasines  are  null  in  relation  to 
third  parties;  Stewart  v.  Dundas's  Creditors,  20th  Februaiy  1706.  M.705. 
The  proceeds  and  price  of  heritable  property  in  the  hands  of  trustees 
UB  arrestable,  whether  held  by  them  for  creditors,  as  in  Orierson  v.  M.  759. 
Jtamsay,  2oth  Februaiy  1780;  or  for  legatees;  Douglas  v.  if cuon,  M.  1 62 is. 
»th  June  1796;  Pindar  v.  Davidson,  Jcc,  27th  May  1824.     The  3  S.  69. 
jum  m  a  policy  of  insurance  is  arrestable  during  the  life  of  the  party 
insured,  and,  if  he  dies  before  another  premium  falls  due,  the  attach- 
iQent  is  effectual ;  Strachan  v.  M'Dougle,  19th  June  1835.     Here  the  13  S.  954. 
question,  whether  the  arrestment  would  subsist  after  payment  of 
Mother  premium,  was  reserved. 
While  the  sreneral  rule  is,  that  all  the  debtor's  moveable  property  ^^™™  sobject 

..        -__^  .  ^  t      P        :\  v"jTO  SPECIAL 

^3  attachable  by  arrestment,  wo  must  except  such  funds  as  had,  pre-  destination 
viouriy  to  the  arrestment,  been  competently  applied  or  destined  to  a  ^^^^^"^^ 
P^icular  purpose,  which  the  arrestment  would  defeat.    Thus,  where 
&u>Qey  belonging  to  a  trust  had  been  consigned  in  bank,  it  was  held 
pnmarily  applicable  towards  payment  of  the  expenses  of  the  trust- 
laaDagement,  and  the  Court  would  not  allow  that  purpose  to  be  de- 
nted by  an  arrestment  at  the  instance  of  one  of  the  trustees  for  a 
'Ht  owing  to  himself;  Wigh£s  Trustees  y.  AUan,  12th  December  3  D. 243. 
^40.    In  like  manner,  money  consigned,  in  order  to  be  applied  to 
^ht  redemption  of  a  wadset,  was  held  not  arrestable  by  a  creditor  of 
<ne  consignee ;  Mackenzie  v.  Taach,  22d  June  1739.    But,  after  the  M.  7i3. 
'^t  has  been  declared  to  be  dissolved,  the  money  being  no  longer 
-3^cct  to  the  purpose  of  consignment,  arrestment  becomes  the  proper 
"^xie  of  attachment,  and  was  preferred  to  inhibition  in  Stormonth  v.  F.  C. 

*  Sec  wprot  note  fi  p.  304. 
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Robertson,  24th  May  1814.     Upon  the  same  principle,  alimentaiy 
funds  cannot  be  arrested^  being  destined  by  their  constitution  to  a 
particular  purpose  ;  and  it  has  been  held,  that  an  income  of  J&1800        ' 
provided  to  a  peer  is  not  beyond  the  limits  of  what  can  be  declared 
alimentary,  so  as  to  exempt  it  from  diligence ;  Harvey  v.  Colder,  13th 
June  1840.     And  an  alimentary  annuity  of  ^200  to  the  second  son 
of  a  lady  of  property  has  been  found  not  arrestable ;  Smith  v.  Bdl  A 
Innes,  29th  May  1855.    King's  pensions,  being  designed  for  aliment, 
are  not  arrestable,  though  not  declared  to  be  alimentary ;  Dick  v. 
Dick,  22d  December  1676.    For  the  same  reason,  and  in  terms  of 
various  Acts  of  Sederunt,  the  salaries  of  Judges  in  the  Court  of 
Session  are  not  arrestable.    Servants'  fees  cannot  be  arrested,  except- 
ing in  so  far  as  they  exceed  what  is  requisite  for  their  proper  main- 
tenance.   And  by  1  Victoria,  cap.  41,  §  7,  the  wages  of  labourers  and 
manufacturers,  so  far  as  necessary  for  their  subsistence,  are  declared 
alimentary,  and  not  liable  to  arrestment.    A  minister's  stipend  is 
arrestable ;  Smith  v.  Earl  of  Moray,  13th  December  1815.     Bills  of 
exchange,  which,  like  bags  of  money,  pass  from  hand  to  hand,  and 
j  have  the  privilege  of  freedom  of  currency,  cannot  be  arrested  in  the 
hands  of  an  indorsee ;  Dick  v.  OoodaU  &  Go,,  Ist  June  1815. 

Future  debts  are  not  arrestable — that  is,  those  in  regard  to  which 
the  obligation  to  pay  has  not  yet  arisen.     But  this  rule  does  not  ex- 
tend to  debts  for  which  the  obligation  is  already  perfect,  although  the 
term  of  payment  have  not  arrived.    Thus,  the  principal  sum  in  an 
obligation  may  be  arrested  before  the  term  of  payment,  because  it  is 
due,  although  not  yet  payable ;  but  the  interest  to  become  due  at  a 
term  not  yet  current  is  not  arrestable,  because  it  is  neither  payable 
nor  due.     It  is  no  objection  to  an  arrestment,  that  the  sum  arrested 
is  under  litigation,  and  will  not  be  due  if  the  arrestee  succeed  in  the 
suit ;  because  this  is  not  a  future  debt,  the  arrestee,  if  subjected  in 
payment,  being  liable  not  from  the  date  of  the  future  decree,  but  from 
the  time  when  the  decree  shall  ascertain  the  debt  to  have  become 
due ;  Wardrop  v.  Fairholm,  19th  December  1744     Under  this  rule, 
by  arresting  the  interest  of  heritable  debts  and  the  rents  of  heritable 
property,  a  creditor  attaches  only  such  interest  as  may  be  in  arrear, 
and  that  which  has  begun  to  accrue  for  the  current  term,  and  will  be 
payable  upon  the  next  term  day ;  Livingston  v.  Kinloch,  lOtli  March 
1 795.     From  this  case  it  will  be  found,  that  arrestment  of  rents  used 
after  Martinmas  attaches  the  current  rent  payable  at  the  following 
term  of  Whitsunday.     The  same  principle  was  applied  to  annuities 
in  the  case  of  Corse  v.  Masterton,  31st  January  1705,  although,  had 
the  annuitant  died  before  the  term,  nothing  might  have  been  due  for 
the  current  term.     Wlien  an  annuity  is  payable  weekly,  arresttnenl 
covers  the  arrears,  and  the  sum  payable  for  the  current  week  ;   S^nith 
and  Kinnear  v.  Burns,  23d  June  1847.     The  term-day  is   the  last 
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daj  of  the  half-yearly  term,  and,  therefore,  arrestment  used  on  the      Pabt  II. 
loth  of  May  does  not  affect  the  rent  payable  at  the  ensuing  Martin-  chaptbe  IV. 
bm;  Wright  v.  Cwininghamy  2Sd  June  1802.     Here  arrestment  used  ;m.  15919. 
on  11th  November  was  found  not  to  attach  the  rent  payable  at  Whit- 1 
Sunday  next,  because  the  whole  term-day  must  elapse  before  the! 
cttirency  of  the  new  term  commences.    The  effect  of  arrestments  de- 
pends upon  the  legal  term  at  which  the  rent  would  be  payable,  if  the 
payment  were  regulated  by  law  and  not  by  agreement ;  and  so,  if  one 
mest  the  term's  rent  which  is  current  according  to  the  legal  rule,  it 
is  effectually  attached,  although  by  lease  or  agreement  it  be  not  pay- 
able at  the  legal  term,  but  at  a  later  period,  the  effect  of  the  agree- 
ment, as  regards  the  arrester,  being  merely  that  he  cannot  require 
jttf ment  until  the  conventional  term  has  arrived ;  Handyside  v.  F.  G. 
Corijfn  and  Lee^  15th  January  1813. 

The  general  effect  of  arrestment  is,  that  it  creates  an  inchoate  at-  Effect  op  ak- 
tachment  in  favour  of  the  arrester  over  the  arrested  fund  and  interest  ^f!T!lfiIT  ^^ 
aocruing  on  it.     Ulterior  steps  are  requisite  to  convert  this  attach-  nexus. 
ment  or  restraint  into  a  direct  application  towards  satisfaction  of  the 
arrester^s  claim,  but  in  the  meantime  there  is  a  tie  created  in  his 
favour.*   The  fund  is,  in  legal  phrase,  rendered  litigious — that  is,  the 
subject  of  legal  discussion,  and  the  arrestee  is  liable,  if  in  the  face  of 
the  arrestment  he  pay  to  the  common  debtor.     After  the  arrestee's 
death,  his  heir  is  not  bound  to  know  of  the  arrestment,  and  will  not, 
therefore,  be  liable  if  he  pay  in  ignorance  of  it.    But  the  nexus  created 
bj  the  diligence  still  subsists  to  this  effect,  that  the  creditor  upon  an 
arrestment  in  the  hands  of  a  deceased  party  may  sue  his  representa- 
tive to  make  the  fund  furthcoming,  and  a  creditor  in  this  position  is 
preferred,  on  account  of  his  priority  of  date,  to  one  who  arrests  in  the 
Jiands  of  the  representative ;  Earl  of  Aberdeen  v.  Scot's  Creditors,  m.  774. 
S2d  December  1738.    The  arrestment  subsists  also  after  the  death  of 
the  common  debtor.    It  is  true,  that,  by  decisions  reversing  the  doc-| 
trine  previously  established  by  a  series  of  judgments,  one  who  obtains) 
confirmation  as  executor-creditor  of  the  common  debtor,  is  preferable 
to  a  party  who  had  arrested  before  his  death ;  Wilson  and  M^Lellan  2  S.  43U. 
V-  Fleming,  26th  June  1823.     But  this  is  not  because  the  neafos  of 
the  arrestment  is  dissolved  by  death,  but  because  confirmation  is  held  J 
'ike  poinding,  to  be  a  more  perfect  diligence  than  arrestment 

*  By  the  recent  Court  of  Exchequer  Act,  it  is  made  lawful  for  the  Shoiiif,  by  virtue  of  the 
*  Gnct  decToe,  to  cAnse  arrestment  to  be  used  thereon  in  the  hands  of  any  person  in  common 
^n\  **  aof]  Bach  arrestment  shall  operate  to  traiuffer  to  the  Crown^  preferably  to  all  other 
'  '^hors  of  the  Grown'debtor,  all  right  to  and  interest  in  the  arrested  fund,  competent  to 
'  ^  Cmwn-debtor."  The  arrestee  is  entitled  to  pay  without  abiding  the  institution  of  a 
-t*»'oming;  it  being  competent,  however,  to  the  Crown,  in  the  evont  of  payment  not  being 
*-»t-,  Ui  follow  np  the  arrestment  by  a  forthcoming,  and  to  pursue,  and  do  diligence  against, 
'^  ••rrestee,  as  if  the  Crown  stood  specially  assigned  into  the  debt  due  by  him  to  the  Crown - 
^'^ ,  19  &  20  Vict,  ca^  56,  §30. 
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Past  II.         In  order  to  complete  this  diligence,  there  is  required  a  legal  process 
Chaftbr  IV    ^^  obtain  the  order  of  a  Judge  upon  the  arrestee  to  make  payment  to 

FuKTuooMiiro.  *^®  arrester.  This  is  called  the  process  of  furthcoming,  which  is  com- 
petent in  any  Court  It  is  directed  by  the  arresting  creditor  against 
the  arrestee ;  and,  as  he  must  in  this  process  establish  his  right  to 
the  fund,  by  proving  that  he  is  a  creditor  of  the  common  debtor,  the 
latter  must  also  be  made  a  defender.  The  arrestee  may  state  all  ob- 
jections to  the  regularity  of  the  arrestment,  but  he  is  not  entitled  to 

11  D.  1490.      resist  upon  grounds  relating  to  the  validity  of  the  debt ;  Houston  y. 

Aberdeen  Town  and  County  Bank,  20th  July  1849.     The  latter  are 

the  defences  of  the  common  debtor,  and,  if  he  succeeds  in  establishing 

them,  there  can  be  no  decree  of  furthcoming.    Where  the  arrestment 

i  has  been  used  upon  a  depending  action,  the  expenses  of  that  action 

4  S.  76.         I  are  covered  by  it ;  May  v.  Malcolm,  7th  June  1825.    The  same  case 

shows,  however,  that  the  expenses  of  the  furthcoming  are  not  covered. 
When  the  arrested  fund  consists  of  money,  the  decree  of  furthcoming 
ordains  payment  of  it  to  the  arrester.  When  goods  have  been  arrested, 
it  ordains  a  public  sale  and  payment  of  the  price  to  the  arrester.  In 
either  form  the  judgment  constitutes  perfect  diligence  and  a  com- 

M.  687.  pleted  right  in  favour  of  the  arrester;  Muirhead  v.  Oorrieg  I7th 

February  1735. 

Recall  of  ar-      Within  the  limits  of  these  Lectures  it  is  impossible  to  embrace  the 
BsaTMBHTs.       wholc  subjcct  of  arrestment    We  have  now  examined  the  points 

which  most  nearly  concern  the  Conveyancer,  as  bearing  upon  the 
power  of  making  obligations  effectual  through  the  medium  of  this 
diligence.  Upon  the  subject  of  loosing  arrestments  upon  caution, 
therefore,  it  is  necessary  merely  to  refer  to  sections  20  and  21  of  the 
1  &  2  Vict.  '  Personal  Diligence  Act,  whereby  the  Lord  Ordinary,  subject  to  re- 
c.  114.  view,  and  the  Sheriff,  are  empowered  to  recall  and  restrict  arrest- 

ments ;  and  as  arrestments  are  in  practice  frequently  withdrawn  by 
private  arrangement,  it  is  necessary  that  the  practitioner  should  be 
F.  C.  aware  of  the  decision  in  Swing,  May,  in  Co,  v.  Johnstone,  9th  Decem- 

ber 1813,  whero  it  was  held,  that  an  arrestment  had  been  efiectually 
recalled  by  a  letter  written  under  false  impressions,  and  that  it  could 
not  be  founded  upon  in  competition  with  a  posterior  arrester  not 
I  chargeable  with  misleading  the  other.    The  rules  as  to  the  loosing  of 
;  arrestments,  the  finding  of  caution,  and  the  breach  of  arrestments, 
)will  be  found  in  Erskine's  Institutes,  B.  iii.  tit.  6,  §§  12,  13,  14. 
CoMPETiTioNOF     With  regard  to  the  preference  of  arrestments  inter  se,  the  criterion 
/^E^BiiTB    ig  priority  in  point  of  time,  in  illustration  of  which  it  is  enoug^h   to 
M.  821.  refer  to  the  cases  of  Cameron  v.  BosuwU,  28th  February  1772,  ^w^herc 

an  arrestment  bearing  execution  between  the  hours  of  six  and  seven 
was  preferred  to  one  served  between  seven  and  eight  of  the  same 
M. 823.  afternoon;  and  Wright  y.  Anderson,  28th  January  1774,  where  of 
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two  competing  arrestments,  the  one  having  been  executed  between      Part  II. 

fire  and  six,  and  the  other  between  five  and  seven,  the  Court  held,    chaptbb  IV. 

that  there  was  no  evidence  of  priority,  and  preferred  the  claimants 

fcaipasstL    It  is  not  prudent  to  delay  the  furthcoming,  because  a 

long  delay  is  held  to  imply  a  relinquishment  of  the  diligence  ;  and, 

although  in  the  case  of  Lister  y.  Ramsay,  25th  July  1787,  a  prior  m.  824. 

arratment  was  sustained,  though  not  followed  out  for  three  years, 

the  objection  of  mora  ought  to  be  carefully  avoided,  and  is  the 

more  hazardous  now,  since  by  the  Personal  Diligence  Act,  §  22,  i  &  2  Vict. 

the  prescription  of  arrestments,  which  was  previously  five,  is  now  ^* 

limited  to  three  years,  to  bo  reckoned  in  future  or  contingent  debts 

from  the  time  when  the  debt  becomes  due  and  the  contingency  is 

parified. 

Vehave  already,  in  treating  of  the  assignation,  adverted  to  the^"™""®"^' 
rules  of  preference  between  that  conveyance  and  arrestment.    Inti- withabbiona- 
matiOD,  by  completing  the  assignee's  right,  gives  him  preference  over  "°*- 
subsequent  arresters.    Where  the  intimation  and  arrestment  are  of 
the  same  date  without  an  hour  specified,  they  are  YSLnked  pari  passu^ 
because  there  are  no  elements  for  determining  priority. 

When  a  creditor  is  anticipated  by  arrestment,  at  the  instance  of  ^**"'™*''^'^^ 
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another  creditor,  the  remedy  is  either  poinding,  if  it  can  be  carried  ed. 
through  before  decree  of  furthcoming,  or  a  mercantile  sequestration 
within  sixty  days  of  the  arrestment,  in  terms  of  the  83d  section  of 
2  &  3  Vict.  cap.  41.^    Decree  of  furthcoming  has  no  efiect  in  making 
airestment  effectual,  if  notour  bankruptcy  follow  within  sixty  days 
of  the  arrestment ;  Debbie  A  Co.  v.  Nisbet^  80th  May  1854.    Arrest- 16  D.  883. 
2&eDt  is  also  excluded  by  an  English  commission  of  bankruptcy  M.  voce "  To- 
against  the  debtor ;  Sir  other  v.  Read^  1st  July  1803  ;  and  also  by  a  i<  te^,"  App*" 
commission  of  bankruptcy  issued  in  America ;  MaiHand  v.  Hoffman,  No.  4.    ^ 

Mi  Harcli  1807.  «  nipt,"  App^ 

In  eonclasion,  I  have  only  again  to  refer  such  as  may  desire  fully  No.  26. 
to  mvestigate  the  origin  and  nature  of  the  different  steps  of  diligence, 
to  Mr  Boss's  Lectures ;  and  those  who  wish  for  minute  and  accurate 
mformation  regarding  the  details  of  the  practice,  will  find  it  in  Mr. 
Ihiiiug'a  work  on  the  powers  and  duties  of  messengers-at-arms  and 
other  officers — a  treatise  compiled  with  much  care. 


We  haxe  now  completed  that  portion  of  our  work  which  embraces 
the  creation  and  use  of  personal  obligations  by  bond.  We  have  seen 
uoir  the  obligation  is  constituted,  and  the  bond  framed — traced  it 
into  the  hands  of  the  assignee,  an4  of  those  who  may  subsequently 
in  succession  acquire  right  to  it     We  have  ascertained  how  it  may 

*  Tkia  Act  having  been  repealed,  a  Himilar  provision  is  contained  in  the  Bankruptcy 
N-uUnd)  Ad,  1S56  ;  «w;>ra,  p.  61,  note. 
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lished  hj  the  volunteiy  performance  of  the  debtor,  and 
jf  the  creditor ;  and,  lastly,  where  implement  cannot  be 
jluntarily,  we  have  examined  the  steps  and  forms  of  com- 
ich  may  be  used  against  the  person  and  property  of  the 
irder  to  enforce  performance.  The  ground  which  we  have 
nay  sometimes  have  appeared  dreaiy  and  uninviting,  but 
IB  not  been  misspent  if  we  have  thus  obtained  an  acquaint- 
the  principles  which  regulate  the  constitution  and  use  of 
'sonal  obligations. 

now  proceed  to  trace  through  the  same  successive  stages 
r  forms  of  conveyancing  which  are  practised  in  the  use  of 
romissory  notea 
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Paot  II. 
Chapter  V. 


CHAPTER  V. 


BILLS  AND  PROMISSORY  NOTES. 


Wx  are  now  to  direct  our  attention  to  a  kind  of  writings,  which  in  Gbneral  na- 
their  form  and  mode  of  use  are  altogether  peculiar,  and  exempted  in  ^"  ^  m^ 
many  important  respects  from  the  regulations  applied  to  deeds.  Bills  AHDPKOMisaoBT 
and  promissory  notes  have  special  characteristics  and  privileges,  cor<^  >o™. 
responding  to  their  proper  purpose  and  use.  The  bill  of  exchange 
was  originally  designed  as  a  medium  for  the  payment  of  debts,  owing 
by  the  subjects  of  one  state  to  those  of  another.  This  object  it  ac- 
complished in  a  manner  the  most  simple  and  effectual  A  bill  may 
be  described  as  an  open  letter,  in  which  the  writer  requests  the  person 
to  whom  it  is  addressed  to  pay  a  specified  sum  of  money  to  a  third 
person,  who  is  named.  The  advantages  to  all  concerned  of  such  an 
expedient  for  settling  the  mutual  claims  of  persons  residing  in  dif- 
ferent countries  or  at  a  distance  from  each  other,  are  obvious.  Sup- 
pose the  sum  of  ^1000  to  be  owing  by  a  merchant  in  Leghorn  to 
another  in  London,  and  that  the  third  party  is  one  going  from  Lon- 
don to  Leghorn,  and  having  occasion,  in  the  latter  city,  for  a  sum  of 
^1000.  Instead  of  carrying  the  coin  with  him,  at  much  trouble  and 
great  risk,  he  pays  his  ^1000  to  the  London  merchant,  and  gets  for 
it  a  bill,  or  draft  upon  the  debtor  in  Leghorn,  by  means  of  which  the 
money  will  be  at  his  command  upon  his  arrival  The  creditor  in 
London  receives  what  is  due  to  him,  with  the  same  facility  as  if  it 
were  owing  by  a  fellow-citizen,  and  the  foreign  debtor  is  enabled  to 
pay  hia  debt,  and  is,  at  the  same  time,  as  effectually  discharged,  as  if 
the  hazard  and  expense  had  been  incurred  of  sending  a  messenger 
with  bags  of  money  from  Leghorn  to  London  to  pay  the  amount  and 
take  the  creditor's  receipt  Being  thus  intended  by  their  primary 
purpose  to  adjust  the  mutual  claims  of  parties  subject  to  different 
governments,  bills  of  exchange  are  in  a  large  measure  subject  to 
rules  of  a  wider  application  than  are  found  in  the  Municipal  laws  of 
any  one  country.  In  so  far  as  is  necessaiy  for  the  ready  and  secure 
negotiation  of  mercantile  transactions  between  the  subjects  of  different 
states,  the  Municipal  Law  wisely  defers  to  certain  general  principles. 
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Part  II.  which,  owing  their  origin  to  a  common  perception  of  their  justice 
Chaftbs  v.  ^^^  equity  and  convenience,  have  been  established  by  general  con- 
Obrbrjllha-  sont  and  long  usage,  and,  although  not  embodied  in  any  substan- 
TURB  AND  B3A-  (jjyg  form,  aro  known  by  the  collective  name  of  the  Law  Merchant 
AND  NOTES,  Bills  of  oxchauge  were  thus  originally  a  system  of  conveyancing 
^^^^^'  adapted  to  the  whole  human  family  without  national  distinction,  and 

it  was  an  inherent  necessity  of  such  a  system,  that  its  forms  should 
be  simple  and  easily  understood  and  practised,  and  that  such  credence 
and  facilities  of  execution  should  be  extended  to  its  documents  as 
would  give  to  all  parties  the  same  confidence  in  transacting  with  the 
subjects  of  a  foreign  state,  which  in  other  matters  they  feel  under  the 
protection  of  their  own  laws.    The  success  with  which  this  object 
was  achieved  by  the  common  sense  of  men  directed  to  a  point  of 
common  interest,  and  the  conveniences  observed  to  result  f^m  the 
system,  led,  no  doubt,  to  the  introduction  of  a  similar  system  among 
the  subjects  of  this  kingdom,  the  documents  employed  in  which  are 
called  inland  bills  in  contradistinction  to  foreign  bills,  which  are 
named  bills  of  exchange ;  and  although  inland  bills  were  at  first 
confined  to  matters  properly  mercantile,  they  have  gradually  been 
extended  in  their  application,  so  as  to  embrace  transactiona  not  con* 
nected  with  commerce ;  and  thus,  from  a  cfystem  founded  upon  the 
confidence  reposed  in  each  other  by  those  who  are  subjects  of  different 
states,  we  have  derived,  and  have  settled  by  statute  upon  the  prin* 
eiples  applied  to  foreign  bills  by  the  custom  of  merchants,  a  method 
of  internal  conveyancing,  widely  developed,  and  affecting  property  of 
vast  amount,  of  which  the  writings  are  of  the  simplest  character, 
authentic  without  solemnity,  and  having  their  performance  secured 
by  stringent  rules  and  summary  execution. 

It  is  remarkable  that  there  is  no  evidence  of  the  use  of  bills  of  ex- 
change among  the  Romans,  the  more  so  as,  in  a  passage  referred  to 
by  Pothier,  we  find  Cicero,  in  the  24th  Epistle  of  the  1 2th  Book  of 
his  letters  to  Atticus,  inquiring,  in  the  view  of  his  son  going  to  Athens, 
"  quod  iUi  opus  erit  Athenis,  perm/iUaari  ne  possit,  an  ipsi  ferendwa^ 
'*  sit*' — that  is,  whether  he  will  be  able  to  procure  what  lie  requires 
in  Athens  by  exchange,  or  whether  he  must  carry  it  with  him.    This, 
however,  as  Pothier  shows,  is  evidence  merely,  that  the  want  of  a 
system  of  exchange  was  felt,  for  that  none  such  existed  is  proved  by 
the  practice  of  money-lenders  to  send  along  with  the  trader  on  his 
voyage  a  slave  to  receive  the  amount  of  their  loan  upon  his  arrival  at 
the  port  where  his  merchandise  was  converted  into  money — a  practice 
which  could  not  have  existed  had  the  method  of  remittance  by  bill 
of  exchange  been  known.     The  general  disregard  or  contempt  for 
commercial  pursuits  among  the  Romans  lends  a  general  confirmation 
to  this  proof  of  their  ignorance  of  the  method  and  practice  of  exchange 
of  money,  and  it  affords  a  striking  view  of  the  entire  change  of  senti- 
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iDcni  as  well  as  of  habit,  in  modem  times,  when  we  consider  how  in-      Pakt  It. 
timatelj  that  practice  is  now  connected  with  the  affairs  of  nations  and    chaptek  V. 
individuals,  and  how  indispensable  it  is  to  the  wellbeing  and  the  very  General  na- 
eiistence  of  commercial  relations.    It  is  calculated  upon  a  probable  ''"^e  and  hi». 
estimate,  founded  on  the  number  of  stamps  sold,  that  the  value  of  andkotes, 
bills  and  notes  used  in  Great  Britain  alone,  exceeds  in  one  year  the  <^^' 
sam  of  three  hundred  millions  of  pounds  sterling. 

We  read  that  paper  money  was  used  in  the  Mogul  empire  in  China 
at  the  beginning  of  the  thirteenth  century.    In  Europe,  bills  of  ex- 
chaDge  are  said  to  have  owed  their  origin  to  necessity,  the  frequent 
mother  of  invention,  having  been  devised  by  the  Jews  upon  their 
banishment  from  Guienne  in  1287  and  from  England  in  1290  as  an 
expedient  for  withdrawing  their  property  out  of  the  countries  from 
which  they  had  been  expelled  into  those  where  they  had  chosen  to 
reside.    The  origin  of  bills  has  also  been  ascribed  to  the  Florentines, 
expatriated  after  the  struggle  between  the  Guelph  and  Ghibelline 
iaetions,  as  a  means  of  removing  their  effects  from  Florence  to  Lyons 
and  other  places  where  they  had  taken  refuge.    These  conjectures 
bare  a  chronological  agreement  with  the  fact  ascertained  by  a  Vene- 
tian law,  that  bills  of  exchange  were  in  use  in  the  fourteenth  century ; 
nor  do  they  want  a  foundation  of  probability  in  the  nature  and  form 
of  the  bill  of  exchange  itself.    In  England,  so  early  as  the  year  1255, 
wc  find  a  remarkable  instance  of  the  use  of  bills  of  exchanga    Henry 
III  having  contracted  a  large  debt  to  the  Pope  in  an  attempt  to 
male  his  son  King  of  Sicily,  the  sovereign  pontiff  was  importunate 
for  payment,  in  order  to  rid  himself  of  the  Italian  merchants  who  had 
made  the  advance.    At  the  suggestion  of  the  Bishop  of  Hereford, 
these  merchants  drew  bills  upon  all  the  rich  bishops,  abbots,  and 
pnors  in  England,  which  these  dignitaries  were  compelled  to  accept 
and  pay  under  threats  of  excommunication — a  result  of  financial  rather 
than  of  moral  benefit  flowing  from  the  then  existing  diplomatic  rela- 
tions with  Rome. 

Before  proceeding  to  examine  in  detail  bills  and  notes,  it  will  be 
useful  to  advert  for  a  moment  to  the  general  nature  and  form  of  the 
foreign  bill,  or  bill  of  exchange,  the  inland  bill,  and  the  promissory 
note. 

The  foreign  bill  waa  introduced,  as  we  have  seen,  for  the  purpose  ^j^^^^^''^ 

of  transmitting  money  from  one  country  to  another,  or,  as  Mr. 

Hrskine  expresses  it,  to  make  payment  in  distant  places  easy  and 

^e.  It  was  called  a  bill  of  exchange,  because  the  price  of  it  depended 

^pon  the  exchange  of  money — that  is,  the  difference  in  the  value  of 

Qioney  where  it  was  drawn  and  purchased,  as  compared  with  its 

^^hie  in  the  place  drawn  upon,  and  where  it  was  payable.     In  its 

fonn,  tliia  document  is  simply  an  order  or  request  by  a  party  in  one 

<^^ntry,  who  is  called  the  drawer,  requesting  the  person  to  whom  it 
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is  addressed  in  another  country,  and  who  is  called  the  drawee,  to  pay, 
at  or  within  a  time  specified,  a  certain  sum  of  money  to  a  third  party, 
who  is  called  the  payee,  or  to  any  person  whom  the  payee  may  autho- 
riza  In  order  to  obviate  the  risks  connected  with  distant  transmis- 
sion by  land  or  sea,  foreign  bills  are  commonly  drawn  in  sets — that 
is,  the  bill  is  written  in  three  parts  or  copies,  each  of  which  is  num- 
bered, and  the  order  to  pay  in  each  copy  is  made  conditional  upon 
the  other  two  being  unpaid.  The  following  is  an  example  of  the 
form  of  a  foreign  bill,  drawn  by  a  merchant  in  Canada  upon  his  cor- 
respondents in  England : — 


Nature  and 
form  of  the 
inland  bill. 


d^lOOO  8V.  Montreal,  Igt  June  1847. 

Ninety  days  after  sight  of  this  my  first  of  exchangSy 
{second  and  third  of  the  same  tenor  and  date  not  paid,)  pay  to  A. 
B,y  or  to  his  order,  One  thousand  pounds  sterling  value  received  from 
him  in  goods. 

{Address)  {SignaJture) 

The  parties  to  a  foreign  bill  being  of  different  kingdoms,  the  rights 
and  questions  arising  from  that  document  are  regulated,  as  we  have 
seen,  by  the  principles  of  mercantile  law,  and  the  municipal  law  is 
applied  only  where  it  interferes  by  positive  statute,  as  is  done  *m 
Scotland  with  regard  to  prescription  and  execution. 

The  inland  bill  sprang,  as  we  have  seen,  from  the  conveniences 
observed  to  attend  upon  the  bill  of  exchange,  and  it  was  found  to  be 
peculiarly  well  adapted  for  the  settlement  of  the  price  of  goods  or  of 
other  debts  of  a  mercantile,  and  eventually  of  any  other,  description, 
which  were  not  immediately  payable.^    From  the  legal  character 
which  the  bill  obtained,  the  creditor  in  debts  of  the  kind  referred  to,  by 
obtaining  his  debtor's  bill,  was  placed  in  the  same  advantageous  posi- 
tion as  if  he  had  by  anticipation  obtained  a  judicial  decree  for  the 
amount.    Through  the  medium  of  the  capitalist  or  banker  also,  he 
could  convert  the  future  claim  into  immediate  cash,  diminished  only 
by  the  interest  discounted.    Thus  the  purchaser  got  his  credit,  the 
seller  his  ready  money,  and  the  man  of  capital  an  investment  for  his 
unemployed  funds.    It  cannot  be  wondered  at,  that  a  system  so  ad- 
vantageous to  all  should  have  been  eagerly  embraced  by  those  engaged 
in  trade,  and  that,  so  soon  as  the  jealousy  of  the  law  was  removed 
(for  it  was  long  before  the  inland  bill  came  to  be  viewed  with  the 

•  An  inland  bill  is' thus  defined  by  19  &  20  Vict.  cap.  60,  §  12 :—"  Every  bm  of  exchange 
'*  drawn  in  any  part  of  the  United  Kingdom  of  Ortat  Britain  and  Irtland,  the  islands  of 
"  Man^  Ouenuejft  Jeney,  Aldemey^  and  Sarh^  and  the  itlanda  adjacent  to  any  of  them, 
"  being  part  of  the  dominions  of  Her  Miy'esty ;  and  made  payable  in  or  drawn  upon  any 
"  person  resident  in  any  part  of  the  said  United  Kingdom  or  islands,  shall  be  deemed  to  be 
**  an  inland  bill ;  but  nothing  herein  contained  shall  alter  or  affect  the  stamp^ntj,  if  any. 
"  which  but  for  this  enactment  would  be  payable  in  respect  of  any  such  bill/' 


BILLS  AND  PROMISSORY  NOTBS.  321 

it  now  receives),  and  so  soon  as  legal  countenance  and  facilities      PAwai. 
irereeiiended  to  the  practice,  it  should  have  been  widely  adopted.    Chapter  v. 
There  may  be  three  parties  to  the  inland  bill,  as  there  are  to  the  bill 
of  exchange  ;  but,  in  Scotland,  there  are  more  generally  two,  viz.,  the 
drawer  and  the  drawee,  the  amount  being  made  payable  directly  to 
the  drawer  himself.     The  inland  bill  then  may  be  in  these  terms  : — 

£mSf.  Edinburgh,  1st  Nov\  1847. 

Tkrte  months  after  date,  pay  to  me  or  my  order,  the  sum  of  One 
hundred  pounds  sterling,  value  received. 

{Address.)  (Signature,) 

The  promissory  note  is  nearly  allied  to  the  inland  bill  in  its  purpose  Nature  ahd 

•  *         *  VXJRlf  or  THB 

and  use,  being  chiefly  adapted,  and  for  the  most  part  probably  em-  fromissort 
ployed,  for  the  acknowledgment  and  constitution  of  existing  debts.  "^^"• 
In  form  it  is  simpler  than  either  the  bill  of  exchange  or  inland  bill, 
and  it  admits  of  only  two  parties,  one  the  mdkery  who  promises  at  a 
certain  date,  or  within  a  certain  time,  to  pay  a  sum  specified  to  the 
other,  who  is  named  the  payea   Instead  of  an  order  or  request,  there- 
fore, as  in  the  bill,  the  promissory  note  contains  a  promise  to  pay ; 
and,  as  the  bill,  when  its  order  is  accepted  by  the  drawee,  becomes 
an  obligation  upon  him,  so  the  promissory  note  is  equivalent  to  a  bill 
drawn  by  the  maker  upon  himself  in  favour  of  his  creditor,  and  ac- 
<^pled  at  the  time  of  drawing.     The  terms,  then,  of  a  promissory  note 
ire  to  this  effect : — 

^100  St^.  Edinburgh,  Ist  Nov\  1847. 

Oh  demand,  I  promise  to  pay  to  A.  B.,  or  his  order,  the  sum  of  One 
^Hndred  pounds  sterling,  for  value  received. 

(Signature.) 

The  forms  now  exhibited  sufficiently  show — what  will  be  amply 

^••nfirmed  in  the  sequel,  when  we  come  to  treat  of  the  acceptance 

nd  transmission  of  bills  and  notes — viz.,  that  these  documents  are 

'  lompted  from  technical  formality,  as  well  as  from  the  solemnities 

^  authentication ;  and  as  the  law  has  in  these  respects,  as  well  as 

<th  r^rd  to  the  mode  of  execution,  conferred  great  privileges,  so 

*  is  very  stringent  and  exact  in  requiring  a  precise  compliance  with 
Vard  to  the  rules  which  it  has  prescribed  with  regard  to  their  sub- 

•  »-ce  and  negotiation. 

in  order  that  our  examination  of  the  various  parts  and  privileges 
oilJs  and  notes  may  be  the  more  intelligible,  there  being  a  mutual 

' -ition  and  dependence  in  all  the  particulars,  so  that  each  of  them 
'  i^ires,  for  the  thorough  understanding  of  it,  some  knowledge  of  the 
'  **  it  is  desirable  to  point  out  briefly  here  the  general  mode  of  using 
*  -"se  instruments,  and  giving  them  effect. 

21 
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Part  II.  When  a  bill,  then,  is  written  and  subscribed  by  the  drawer,  the 

Chapter  V.    ^^^^  ^*^P  ^*>  ^^^*  ^^  ^^  accepted  by  the  drawee.     This  is  not  india- 

MoDB  OP  USING,  pensable  for  all  purposes  of  negotiation,  but  it  is  necessary  in  order 

AND  RFFROT  OP,  ^q  crcato  au  obligation  upon  the  drawee,  who  is  then  called  the 

i  acceptor,  and  the  bill,  in  business  language,  is  thenceforth  called  his 

1.  Acceptance,  acceptance.  The  eflfect  of  acceptance  is  to  complete  the  assignment 
of  the  drawer's  funds  in  the  hands  of  the  drawee  to  the  amount  of 
the  bill  in  favour  of  the  payee.  An  accepted  bill  is  the  same  as  a 
promissory  note  with  respect  to  the  obligation  upon  the  debtor.    The 

2.  Transfer-     ^^xt  point  is  the  power  of  transferring  a  bill  or  note.     This  makes  it 
ENCE.  a  fund  of  credit ;  the  payee,  being  able  to  assign  his  future  claim,  is 

enabled  to  obtain  its  present  value.     The  facility  of  transmission  is 
one  of  the  chief  characteristics  and  great  privileges  of  the  bill  or  note. 
If  it  is  payable  to  the  bearer,  it  can  be  transferred  by  mere  deliyery. 
If  it  is  payable  to  a  payee  specified,  or  to  his  order,  it  is  transferable 
by  indorsation,  i.  e.,  by  his  subscription  upon  the  back  of  the  instm- 
ment ;  and  it  may  be  transferred  indefinitely  by  successive  indorsationa 
Every  one  who  thus  transfers  a  bill  or  note  is  called  an  indoTser,  and 
he  who  acquires  right  to  it  by  indorsement  is  called  an  indorsee.    The 
person  in  whose  legal  possession  it  is  for  the  time,  is  called  the  holder. 
As,  after  acceptance,  the  drawer  remains  liable  to  the  payee  for  the 
contents  of  the  bill  or  note,  should  the  acceptor  fail  to  make  pay- 
ment, so  the  payee  remains  liable  to  his  indorsee,  and  each  indorser 
in  succession  remains  liable  to  the  person  to  whom  he  has  indorsed 
the  instrument,  and  all  of  them  are  directly  liable  to  the  holder,  who 
can  thus,  if  the  acceptor  fails  to  pay,  have  recourse  against  every  one 
whose  name  appears  on  the  bill  or  note  either  as  drawer  or  indorser. 

3.  Dishonour.  When  the  bill  or  note  arrives  at  maturity — that  is,  at  the  term  oi 
payment,  if  the  acceptor  fails  to  make  payment,  the  holder  takes  a 
protest,*  and  gives  notice  to  the  drawer  and  indorsers,  that  the  bill  or 
note  is  dishonoured.  His  recourse  is  thus  preserved  against  all  con- 
cerned ;  and  then  comes  the  last  distinguishing  feature  and  peculiar 

4.  Execution   privilege  of  bills  and  notes,  viz.,  execution  by  summary  diligence 
mMOKNCB"^      The  protest  is  recorded  along  with  a  copy  of  the  bill  or  note,  and  an 

extract  is  obtained  containing  a  warranty  upon  which  execution  may 
proceed  immediately  against  the  whole  parties  upon  a  charge  of  six 
days. 

We  have  stated  the  course  of  procedure  in  its  simplest  form,  and 
'  only  with  a  view  to  general  perspicuity.     Acceptance  is  not  neces- 

sarily antecedent  either  to  negotiation  or  to  payoacnt.  But,  where 
acceptance  is  requisite  and  is  refused,  there  must  be  a  protest  foi^ 
non-acceptance,-f-  and  notice  to  all  concerned,  in  order  to  pTeser^'^j 
recourse  for  relief  of  such  value  as  may  have  passed  upon  the  bill  oi 
^  note  in  its  unaccepted  form. 

*  See  note.  p.  356.  t  11»k1. 
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We  shall  now  proceed  to  examine  in  detail  the  parts  of  a  bill  or     Part  I  r. 
note,  and  the  rules  for  its  negotiation  and  enforcement.  Chaptkr  V. 

And,  in  the  first  place,  as  regards  the  capacity  of  parties  to  a  bill  Capacity  of 
or  note,  reference  must  be  made  to  what  has  already  been  stated  pabties  to 
when  we  examined  the  capacity  of  persons  to  execute  deeds,  and  kotbs. 
their  incapacity  by  reason  of  various  grounds  of  disability.    The  prin- 
ciples then  ascertained  determine  the  capacity  or  incapacity  of  parties 
to  bilk  or  notes,  as  well  as  to  solemn  deeds,  and  it  is,  therefore,  un- 
necessary to  resume  that  part  of  the  subject. 

Reference  must  also  be  made  to  what  was  stated  in  treating  of  the  Stampiho  of 
laws  relating  to  stamp-duties,  for  information  regarding  the  stamping        ' 
of  bills  of  exchange,  inland  bills,  and  promissory  notes.     It  will  be 
remembered  that  such  bills  and  notes  as  are  not  written  upon  stamped 
paper  are  absolutely  and  incurably  void.    When  a  stamp  of  higher 
value  than  is  required  is  used,  the  bill  is  good,  if  the  stamp  be  of  the 
proper  denomination.    Where  a  stamp  of  a  wrong  denomination  has  See  mpra,  pp. 
been  used,  it  may,  provided  the  duty  paid  be  not  less  than  is  required    ' 
bj  law,  be  rectified  upon  payment  of  a  penalty.     The  serious  conse- 
quences of  non-compliance  with  the  statutes  in  this  particular,  are 
well  illustrated  by  the  case  ofEtUes  v.  Robertson,  1 5th  February  1833,  u  S.  397. 
where  an  action  was  founded  on  a  debt  constituted  by  bill,  and  also 
upon  a  trust  deed  and  other  documents  acknowledging  the  debt.    At 
a  late  stage  of  the  litigation,  it  was  objected  that  the  bill  was  written 
upon  a  stamp  bearing  4a  6d.  of  duty,  whereas  it  ought  to  have  been 
•53L    The  Court  of  Session  disregarded  the  objection,  holding,  accord- 
ing to  the  Lord  Ordinary's  interlocutor,  that  it  was  excluded  by  delay 
and  personal  exception.     The  decision  was  reversed,  on  the  ground 
'^^f  the  Stamp  Act  alone ;  5th  April  1854.     By  17  &  18  Vict.  cap.  83,  7  Wil.  &  Sh. 
S  5,  foreign  bills  are  now  subject  to  stamp-duty,  which  the  holder    ^^  ^  * 
must  pay  by  affixing  adhesive  stamps,  a  penalty  of  ^50  being  in- 
curred by  any  party  who  shall  present,  pay,  or  negotiate  a  foreign 
bill  not  so  stamped.    When  a  bill  purports  to  be  one  of  a  set,  the 
whole  set  must  be  drawn  and  stamped  under  a  penalty  of  .£^100 ;  and, 
if  one  of  a  set  be  taken  in  payment  or  security  without  getting  deli- 
very of  the  whole  duly  stamped,  the  amount,  by  §  6,  is  not  recover- 
•ibla     Other  points  requiring  attention  in  connexion  with  the  stamp 
laws  will  be  more  appropriately  noticed,  when  we  come  to  treat  of 
^itcnitions  and  vitiations  of  bills. 

Bills  or  notes  may  be  written  in  any  language,  and  there  is  no  CJenkral  porm 

form  of  words  indispen8<ab1e  to  their  validity.     All  that  is  necessary  notes. 

^■•.  that  there  be  an  absolute  order  or  promise  by  one  paiiy  to  another  i 

^  pay  a  sum  of  money.     In  England,  expressions  importing  such  an 

«4er  or  promise,  though  not  conveying  it  in  the  ordinary  phraseology, 

we  been  sustained,  as  where  the  order  was  "  to  deliver  money**  and 

^  promise,  not "  to  pay,**  but  ''to  he  accountable**  or  that  "  the 
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Part II.     ." promisee  should  receive"  a  certain  sum.     In  France,  tbe  coramon 

Chapter  V.    language  of  a  bill  is,  "  U  vous  plaira  payer."    But  it  appears  not  to 

General  form  be  quite  safe  to  employ  the  language  of  courtesy  in  England ;  for,  al- 

KOTM  «m]*'^     though  in  one  case  Lord  Kenyon  held  a  document  to  be  a  bill,  which 

Byles,'  p.  69.     was  thus  expressed,  "  Mr.  Nelson  will  much  oblige  Mr.  Webb  by  pay- 

"  ing  to  J.  Ruff,  or  order,  twenty  guineas  on  his  account,"  Lord 
Tentebdek  held  the  following  not  to  be  a  bill : — "  Mr.  Little,  please 
''  to  let  the  bearer  have  seven  pounds,  and  place  it  to  my  account, 
**  and  you  will  oblige  your 'humble  servant,  K  Slackford."    The 
ratio  of  the  latter  judgment  was,  that  the  paper  was  not  a  demand 
by  a  party  having  a  right  to  call  on  the  other  to  pay.    The  fair 
meaning  was,  "  you  will  oblige  me  by  doing  it.''    But  this  is  just  the 
language  which  Lord  Kenton  sustained.     In  Scotland,   however, 
there  is  a  reason  for  studying  explicitness  in  the  language  of  bills 
and  notes,  which  does  not  exist  in  England.     In  the  latter  country, 
the  remedy  in  the  event  of  failure  in  payment  is  by  an  action  in  the 
Courts.     But  in  Scotland,  as  we  have  seen,  the  creditor  has  by  sta- 
tute summary  execution  against  his  debtor's  person  and  property; 
and  it  is  clear  that  a  man's  liberty  and  estate  cannot  be  rendered 
insecure  by  a  document,  of  which  the  terms  are  ambiguous  or  doubt- 
ful.    On  this  account,  therefore,  and  in  order  to  keep  fully  available 
the  legal  remedies  in  case  of  non-payment,  it  is  advisable,  though  it 
be  not  imperative,  to  adhere  to  the  words  sanctioned  by  usage,  of 
which  examples  have  been  given. 

Let  us  now  proceed  to  examine  in  detail  the  parts  of  a  bill  accord- 
ing to  the  form  ordinarily  used. 
Sum  8UPER-  1.  The  sum  superscribed, — It  is  usual  to  write  the  sum  drawn  for 

at  the  top  upon  the  left  side.  This  is  not  essential,  and  the  omission 
of  it  would  form  no  objection  to  the  bill  or  note.  It  is  the  sura  written 
in  the  body  of  the  bill  that  determines  its  amount,  and  that  sum  will 
be  the  rule  in  the  event  of  a  discrepancy  between  it  and  the  amount 
superscribed.  But  the  superscribed  sum  may  be  referred  to  for  ex- 
10  D.  1129.  planation ;  Gordon  and  Oarrow  v.  Shss,  3d  June  1848.  Here  a  bill 
was  drawn  for  "  twenty-two  six  shillings  and  eightpence,''  but  bore 
<^  ^22 "  in  figures  in  the  margin.  It  was  sustained  as  a  good  bill 
even  to  warrant  summary  execution. 
Place  and  2.  Place  and  Date. — (1.)  It  is  usual  and  proper  to  superscribe  the 

^^'^^'  name  of  the  place,  where  a  bill  or  note  is  made,  but  this  is  not 

absolutely  requisite,  unless  it  may  be  where  the  place  is  essentially 
J  necessary  by  the  terms  of  the  bill — for  instance,  where  it  bears, 
I  "  Pay  to  me  here"  in  which  case  the  place  of  payment  cannot  be 
ascertained.  The  place  also  seems  to  be  essential  in  a  foreign  ViU 
drawn  payable  at  usance,  (which  means  the  ordinary  period  of  ex- 
change between  the  places,)  for,  in  this  case,  the  date  of  payment 
cannot  be  ascertained  without  knowing  the  place  drawn  from.     Wc 
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lia?e  seen  that  bank  drafts,  in  order  to  be  exempt  from  stamp-duty,      Part  II. 
must  bear  the  place  wlierc  they  are  written,  and  that  such  place    chapter  V. 
must  be  within  fifteen  miles  of  the  bank.  Sftpra,  p.  86. 

(i)  Mr.  Erskine  says,  that  "  our  usage  rejects  bills  which  have  no  Dateofbilw 
"  date."    Tlie  case  cited  in  support  of  this  dictum^  Douglas  and  Lind-  ^^d^^ 
viyy.  Brown,  15th  November  1757,  has  evidently  been  referred  to  M.  1429. 
under  a  misapprehension,  as  it  relates  not  to  the  necessity  of  a  date^ 
but  to  the  validity  of  a  bill  stipulating  interest  from  its  date — a 
point  which  will  claim  our  attention  afterwards.      It  will  be  seen, 
however,  from  the  context  of  the  passage  we  have  quoted,  that  what 
Mr.  Erskine  means  is  such  a  date  as  is  requisite  to  determine  the  Inst.  iii.  2, 26. 
(laj  when  the  bill  will  be  payable,  for  he  speaks  of  bills  without  a 
date  being  "  designed  by  the  parties  as  lasting  securities  for  sums  of 
"  money."    But  it  is  evident,  that,  when  a  bill  specifies  in  its  body 
the  term  of  payment  by  year  and  month,  and  day,  or  when  it 
demands  payment  within  a  certain  number  of  months  or  days  after 
sight,  the  design  of  the  instrument  to  produce  a  settlement  of  the 
sum  it  contains  at  the  term  prescribed  is  clear,  whether  a  date  be 
superscribed  or  not.     The  rule,  therefore,  may  be  stated  thus,  viz., 
that  it  is  not  indispensable  that  the  date  of  drawing  or  making  a 
bill  or  note  be  superscribed,  unless  such  date  be  requisite,  in  order  to 
determine  the  day  of  payment.*    It  is  very  necessary,  in  relation  to 
the  date  of  bills  and  notes,  to  keep  in  view  the  12tli  section  of  the 
Act  55  Geo.  III.  cap.  184,  which  imposes  a  penalty  of  .f  100  for 
making  and  issuing  a  bill  or  note  post-dated  so  as  to  bring  its 
apparent  date  within  two  months  of  the  day  of  payment,  although 
the  date  of  making  it  was  beyond  that  time.    Although  the  date  of 
making  a  bill  or  note  is  not  always  indispensable,  its  insertion  is 
advisable,  and  ought  to  be  the  rule.     A  bill  or  note  bearing  the  date 
of  making  it  is  more  highly  privileged  than  a  holograph  deed,  in  this 
respect  that  it  proves  its  own  date.     This  is  now  established  by  deci- , 
sions,  to  which  we  shall  presently  refer,  and  which  have  invested  the 
bill  and  promissory  note  with  the  character  of  complete  legal  docu- 
ments in  stto  genere,  bearing  the  same  faith  in  the  absence  of  chal- 
lenge as  a  formal  deed  executed  with  all  the  legal  solemnities.    From 
the  doctrine  that  a  bill  proves  its  own  date  results  this  important 
ronsequonce,  that  it  is  not  liable  to  challenge  on  the  head  of  death- 
^-^j  as  holograph  writs  are.     It  will  be  remembered,  that  a  holo- 
•^raph  writ  is  not  admitted  as  evidence  of  its  own  date,  and  that  in 
^^^*es  of  deathbed,  and  in  other  cases,  it  is  always  presumed  (without 
^^nnl  to  the  date  it  bears)  to  be  of  the  date  least  favourable  to  the 

*  TKe  statute  19  &  20  Vict.  c.  60,  §  10,  enacts,  that,  "where  any  bOl  of  exchange  or 
l^'WBUBofy  note  Hhall  be  issucil  without  date,  it  shall  bo  competent  to  prove  by  parule  evi- 
''^'^  tXj*  true  Uate  at  which  such  bill  or  note  was  isHiicd:  rrovided  always,  that  summary 
''^;^:Occ  iliail  not  be  cuipotcht  on  any  bill  or  note  i8suc<l  without  a  date." 
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party  founding  upon  it.     But  it  is  not  so  with  bills  and  notes,  which 
are  admitted  to  prove  their  own  dates,  as  well  as  authenticated  deeds. 
This  was  settled  in  the  case  of  Kennedy  v.  Arbuthnot,  8th  July  1725, 
where  a  party,  being  sued  for  payment  of  bills  accepted  by  his  ances- 
tor, pleaded  that,  as  he  was  an  heir,  the  bills  did  not  prove  their 
dates  against  him,  but  were  presumed  to  have  been  granted  on  death- 
bed, in  the  same  manner  as  holograph  writs.     But  the  Lords  found, 
that  accepted  bills  prove  their  dates  against  the  acceptor's  heirs. 
Another  consequence,  which  follows  from  the  doctrine  that  a  bill 
proves  its  own  date,  is,  that  the  holder  of  it  is  entitled  in  competition 
'with  diligence  to  be  ranked  as  a  creditor  whose  right  is  of  the  date 
'of  the  bill.    We  have  seen  that  bills  and  notes  are  transferable  by 
indorsation.     It  is  not  usual  to  date  the  indorsation,  and  it  is  ruled, 
that  the  indorsation  is  to  be  held  as  of  the  same  date  with  the  bill 
Now  the  effect  of  this  legal  presumption  is  important,  inasmuch  as  it 
protects  the  bona  fide  indorsee,  who  has  paid  value  for  the  bill,  against 
diligence  used  to  attach  the  fund  in  the  acceptor's  hands,  subse- 
quently to  the  date  of  the  acceptance,  although  it  may  have  been 
antecedent  to  the  actual  date  of  the  indorsation.     This  was  decided 
in  the  case  of  8miik  v.  Home,  5th  December  1712.     Here  a  creditor 
of  the  payee  arrested  in  the  acceptor's  hands,  after  the  date  of  the 
bill,  but,  as  was  alleged,  previous  to  the  indorsement ;  and  the  Lords 
preferred  the  indorsee  or  possessor  of  the  bill,  in  respect  it  was  not 
alleged  that  the  indorsation  was  without  an  onerous  cause,  or  that 
the  indorsee  knew  of  the  arrestment  when  the  bill  wba  indorsed  to 
hinL     The  same. principle  was  strongly  confirmed  by  the  Court  in  the 
case  of  Graham  v.  Leny,  15th  May  1794,  where  the  CouTt  gave  to 
an  indorsation,  bearing  a  date  four  years  subsequent  to  the  date  of  the 
bill,  the  benefit  of  the  legal  presumption  that  it  was  of  the  same  date 
as  the  bill.     We  have  already  seen,  that,  in  the  case  of  EUioi  and  Son 
V.  FauUce,  20th  January  1844,  it  was  held  not  to  be  an  objection  to  a 
bill  that  it  was  drawn  upon  a  Sunday.    In  that  case,  a  distinction  was 
made  in  the  Judges'  opinions  between  the  acts  of  drawing  and  accept- 
ing, in  such  terms  as  to  prevent  its  being  held  as  conclusively  deter- 
mined that  an  acceptance  dated  on  Sunday  would  be  valid.    In  a 
recent  work,  Broom's  Selection  of  Legal  Maxims,  it  is  stated,  that 
''  in  an  action  by  the  indorsee  against   the  acceptor   of  a  bill  ot 
"  exchange  which  was  drawn  on  a  Sunday,  it  was  held  that  the 
''  plaintiff  might  recover,  there  being  no  evidence  that  it  had  been 
"  accepted  on  that  day ;  but  the  Court  said  that,  if  it  had  been  ac- 
''  cepted  on  a  Sunday,  and  such  acceptance  had  been  made  in  the 
"  ordinary  calling  of  the  defendant,  and  if  the  plaintiff  was  acquainted 
**  with  this  circumstance  when  he  took  the  bill,  he  would  be  precludetl 
*'  from  recovering  on  it,  though  the  defendant  would  not  be  permitted 
''  to  set  up  his  own  illegal  act  as  a  defence  to  an  action  at  iho  s^\ni  vi 
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"  an  innocent  holder/'    The  statute  by  which  Sunday  trading  is  pro-      Part  ii. 
hibited  in  England  is  29  Charles  II.  cap.  7,  and  the  only  material    chaftbr  V. 
difference  between  its  terms  and  those  of  the  Scottish  Act  1579,  cap. 
70,  appears  to  be  the  use  in  the  English  enactment  of  the  words, 
"oftheir  ordinary  callings,"  which  do  not  occur  in  our  statute,  the 
prohibition  in  it  being  general  of  ^'  all  handy  labouring  or  work  to  be 
"  used  on  the  Sabbath."    The  question  being  open,  therefore,  of  the 
legality  of  acceptance  to  a  bill  upon  Sunday,  it  will  be  for  the  con- 
sideration of  the  Court,  when  the  point  shall  arise,  whether  the  same 
effect  is  to  be  given  to  the  Scotch  statute  as  to  the  English  one.     In 
the  meantime,  the  matter  is  so  doubtful,  that  a  prudent  agent  upon 
legal  grounds  merely,  (apart  from  reasons  of  a  different  and  higher 
iiiid,)  will  esteem  it  his  duty,  so  far  as  his  advice  may  prevail,  to 
prevent  its  occurrence. 

3.  Term  of  Payment. — The  first  thing  inserted  in  the  body  of  a  bill  Term  of  pay- 
or  promissory  note  in  ordinary  practice  is  the  time  of  payment.     It  and^notbs. 
i^  notf  however,  an  indispensable  requisite  that  a  term  of  payment  be 
specified,  and  it  is  settled  in  England,  that  a  bill  or  note  on  which  no  | 
time  of  payment  is  specified,  is  payable  on  demand.     The  same  t^yles,  p.  58. 
would  in  all  probability  be  held  in  Scotland.     There  are  different 
modes  in  practice  of  expressing  the  time  of  payment.    It  may  be  a 
future  date  precisely  fixed  by  naming  the  day,  month,  and  year — or  it 
nwj  be  on  demand,  or  a  specified  number  of  days,  or  weeks,  or  months 
after  the  date  of  the  bill  or  note,  or  it  may  be  at  sight,  i.e.,  whenever  it 
is  presented  to  the  drawee,  or  a  specified  number  of  days,  weeks,  or 
months  after  sight.     In  foreign  bills,  the  time  of  payment  may  be 
detenmned  in  any  of  these  ways,  or  it  may  be  at  usance — that  is, 
the  ordinary  period,  according  to  the  custom  of  merchants,  at  which 
lilh  are  drawn  in  the  country  where  the  drawer  resides  upon  the 
country  of  the  drawee,  or  at  two  or  more  usances,  or,  as  it  may  be 
expressed,  at   double,  treble,  or  half  usanca     Although  the  entire 
omission  of  a  time  of  payment  will  not  nullify  a  bill,  yet,  when  a  time  is 
inserted,  it  must  be  clear  and  definite,  so  that  the  bill  or  note  will  cer- 
tainly become  due  at  a  date  capable  of  being  distinctly  ascertained. 
According  to  our  early  practice,  bills  drawn  at  very  distant  dates  were 
*lUallowed.    In  England,  however,  it  has  been  said : — "  If  a  bill  of  ex-  Byle«,  p.  59. 
"  change  be  made  payable  at  never  so  distant  a  day,  if  it  be  a  day  that 
*  must  come,  it  is  no  objection  to  the  bill;"  and  Lord  Ivoby,  in  his  notes 
^f  ErskiuCy  quotes  that  dictum  as  containing  what  would  now  with-  Inst.  iii.  2,  38. 
^t  doubt  be  held  the  true  principle.     So  lately  as  in  the  year  1 796, 
'V  was  seriously  doubted  npon  the  Bench,  whether  a  promissory  note, 
j'ftjable  by  instalments  at  successive  dates,  was  entitled  to  the  statu- 
^•»ry  privileges,  and  the  Court  avoided  a  decision  of  the  question  by 
'  unking  tlie  decree  of  registration  into  a  libel,  and  issuing  a  decree 
^r  the  debt  ;   Catron  Co.  v.  Muirhead,  25th  February  1 796.     This  M.  1457. 
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Paht  II.      course  was  taken,  however,  only  in  deference  to  the  doubts  of  one  or 

Chatter  V,    ^^^  Judges,  the  Court  in  general  being  of  opinion  that  the  note  lay 

under  no  legal  objection.     Bills  and  notes  payable  by  instalments  at 

successive  dates  are,  accordingly,  of  frequent  occurrence  ;  and  in  the 

Vol.  ii.  p.  6.  Style-Book  there  will  be  found  the  form  of  a  promissory  note  for  a 
sum  payable  "  by  equal  instalments  at  three,  six,  and  nine  months!' 
Such  instruments  are  well  adapted,  and  are  consequently  in  familiar 
use,  for  the  payment  of  compositions  to  creditors. 

4.  Hie  order  or  promise  to  pay. — The  next  part  is  the  order  or  pro- 
mise to  pay,  regarding  which  any  remarks  necessary  to  be  made  have 
already  been  stated  in  commenting  upon  the  form  of  the  bill  or  note 
generally,  and  these  need  not  now  be  repeated. 

Payee's  name.       5.  Nam>e  of  payee, — The  name  of  the  payee  (which  must,  of  course, 

be  rigidly  accurate)  is  sufficient,  although  there  be  no  description  or 
designation  of  him  inserted,  his  designation  being  held  to  be  supplied 
by  his  possession  of  the  bill  It  is  indispensable,  however,  that  there 
be  a  payee  either  named  or  indicated,  and  it  is  sufficient  if  the  bill 
or  note  be  made  payable  to  the  bearer,  in  which  case  it  is  transferable 

M.  1684.  by  delivery.     This  is  contrary  to  the  decision  in  the  case  of  Walking- 

sliavjs  Executors  v.  Campbell,  8th  January  1 730,  where  a  bill  payable 
to  the  bearer  was,  after  great  difficulty  and  alternation  of  opinion, 
(there  being  seven  conflicting  judgments,)  found  not  obligatory,  as  a 
writ  blank  in  the  creditor's  name,  and  so  falling  under  the  Act  1 696, 

Sec  pp.  130,      cap.  25.     But  the  sufficiency  of  such  notes  is  now  established  by 

329,  330.  iQiig  and  universal  practice.     The  payee  may  be  pointed  out,  and 

generally  is  so  in  Scotch  bills,  by  the  words  "pay  to  ms" — that  is, 
to  the  drawer.  But  the  payee  must  be  a  person  distinctly  defined, 
and  entitled  to  receive  the  contents  without  any  contingency,  and, 
therefore,  it  has  been  held  in  England,  that  a  note  payable  to  one 

lliomson  on      person  or  to  another  caimot  be  sued  on,  since,  with  respect  to  each  of 

Bills,  p,  79.       them,  the  condition  is  implied  that  it  has  not  been  paid  to  the  other. 

And,  in  Scotland,  a  bill  payable  to  the  drawer,  or  in  the  event  of  liis 

M.  1404.  decease  to  his  son,  was  found  null ;  Inglis  v.  Wiseman's  Repesenta- 

Byles,  p.  60.      tives,  27th  July  1 739.     But  the  payee  may  be  one  person  for  behalf 

of  another.  In  England,  a  promissory  note  "  to  the  trustees  acting 
*'  under  A.'s  will''  has  been  held  good.  But  in  Scotland  the  trustees 
in  such  a  case  should  be  named,  in  order  that  diligence  at  their  in- 

16  D.  279.  stance  may  be  competent.  In  the  recent  case  of  Watt's  Trustees  v. 
Pinkney,  21st  December  1853,  bills  drawn  upon  three  persons  nomi- 
natim  and  the  other  trustees  of  A.,  (there  being  four  others,)  were 
held  sufficient,  coupled  with  evidence  of  the  trustees  being  in  the 
knowledge  of  the  bills,  to  operate  as  an  assignation  of  the  drawer's 
claim  on  the  trust  funds  in  favour  of  the  holder.  If  the  payee's  name 
be  left  blank,  any  bond  fide  holder — that  is,  any  one  possessing  the 

Thomson,  p.  80.  \^[\i  by  a  legal  title,  as  by  purchase  or  otherwise — may  insert  his  own 
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Baine  as  payee,  the  issuing  of  the  bill  with  a  blank  being  held  to  imply      Part  IL 
an  authority  to  a  bond  fide  holder  to  insert  the  name.  Chapter  Y. 

To  the  payee's  name  there  are  generally  subjoined  the  words  **  or  "  Or  order." 
"wdffr"  which  mean  to  any  other  person,  to  whom  the  payee  may  by 
iadoreation  "  order"  the  acceptor  to  pay.     In  England,  the  words  "  or  Byles,  62. 
*' drier**  are  necessary  to  make  a  bill  negotiable.     But  it  is  not  so 
with  us.    This  was  long  ago  expressly  decided  in  Crichton  v.  Oibaorhy  M.  1446. 
January  1 726,  wliere  it  was  successfidly  pleaded,  that  it  is  no  more 
requisite  to  take  a  bill  payable  to  order,  than  to  take  a  bond  payable 
to  assignees.     The  rule  thus  fixed  still  subsists,  and  it  is  perfectly 
settled,  that  bills  and  notes  are  transferable  by  indorsation,  though 
not  niade  payable  expressly  to  order. 

A  bill  or  note  may  be  made  payable  to  the  payee  "  or  hearer"  in  "  Ou  bearer.*' 
which  case  it  is  transferable  by  delivery  without  indorsation.     Such 
a  form  invests  the  instrument  with  a  dangerous  facility  of  negotia- 
tion, and  enlarges,  therefore,  the  risks  resulting  from  its  being  lost  or 
stolen.* 

6.  Plaxie  of  payment. — If  a  place  of  payment  is  inserted  in  the  body  P'^ace  of  pay- 
of  the  bill  or  note,  it  occurs  immediately  after  the  words  "  or  order" 
or  the  payee's  name ;  but  it  is  not  necessary  to  specify  a  place  of  pay- 
ment. Where  it  is  done,  the  object  of  course  is  to  secure  payment  at 
a  place  convenient  to  the  creditor,  and  to  obviate  any  difficulty  as  to 
the  negotiation,  and,  if  necessary,  the  protest  of  the  bill,  in  case  of 
any  doubt  as  to  the  acceptor  s  residence.  A  place  of  payment  is  some- 
times added  to  the  acceptance,  and  the  terms  in  which  this  is  done 
may  have  important  efiFects.  To  these  we  shall  advert  when  treating 
of  acceptance. 

7.  Sum  drawn  for, — A  bill  or  note  can  only  be  granted  for  a  sum  Sum  in  bills 
of  money,  such  being  the  sole  purpose  contemplated  by  the  statutes  ^^^  ^^^^ 
inferring  their  privileges,  1C81,  cap.  20,  and  1696,  cap.  36.     Accord- 
ii'glj,  in  the  three  first  cases  reported  in  the  Dictionary  under  the 
head,  "  Bill  op  Exchanqe,"  the  Lords  refused  to  extend  the  privi-  M.  1397, 1300. 
J«2,'es  io  bills,  granted  not  for  money  but  for  fungibles,  viz.,  salt  and 
nctuaL     Mr.  Erskine  refers  to  the  last  of  these  cases,  Bruce  v.  Wark,  l"8t.  iii.  2,  38. 
^orenJber  17^9,  as  declaring  that  bills  of  fungibles  have  no  obliga-  M.  1399. 
Cjry  force,  as  wanting  the  writer's  name  and  witnesses.    The  decision 
^  reported,  however,  is  expressly  to  the  contrary  effect,  the  document, 
although  denied  the  statutory  privileges,  having  been  sustained  as  a 
i'*'uiiative  writ ;  and  a  reservation  to  the  same  effect  was  made  in  the 
^vlier  case  of  Leslie  \.  Robertson,  16th  December  1713,  the  unfa- M.  1397. 
•arable  judgment  being  pronounced  without  prejudice  to  salt-bills, 
'.wil-bills,  or  bills  for  the  like  fungibles,  "  being  sustained  as  proba- 
tive in  re  mercatorid  without  writer's  name  and  witnesses,  and  the 
•^^iiIiary  suleuinities  required  in  other  writs.''     The  recent  decision 

*  Sec  tioiv,  p.  314,  inji}t€. 
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DEFINITE. 


M.  1401. 


"  Value  re- 
ceived." 


Part  II.  in  BovUl  {BoJVs  TrusUe)  v.  Dixon,  18th  February  1854,  is  to  the 
same  effect.  There  a  document  in  these  terms : — "  I  will  deliver 
"  1000  tons  pig  iron,  when  required  after  10th  September  next,  to 
^  the  party  lodging  this  document  with  me,''  was  held  to  be  in  re 
mercatorid,  not  struck  at  by  1696,  cap.  25,  and  transferable  by  simple 
delivery,  without  formal  assignation,  or  indorsation.  This  case  has 
been  taken  to  appeal'^  To  entitle  it  to  the  statutory  privileges,  how- 
ever, a  bill  or  note  must  be  for  a  sum  of  money,  and  payable  in 
money  alone ;  and  it  is  said,  that  in  England  promissory  notes  have 

TboniHon,  p.  9.  been  found  null,  because  made  payable  in  Bank  of  England  notes. 

Sum  must  be  The  sum  of  money  must  be  definite,  and  payable  at  a  determinate 
period  or  periods.  Bills  are  designed  to  pass  from  hand  to  hand,  as 
bags  of  money,  and  it  is  clear,  that  they  are  not  thus  negotiable, 
unless  the  extent  of  the  obligation  wliich  they  import,  as  well  as  the 
period  of  its  performance,  be  clearly  and  precisely  marked  upon  their 
face.  The  Court,  therefore,  refused  to  sustain  as  a  bill  an  order  for 
ten  shillings  a  day,  to  be  paid  until  the  payee  should  be  provided 
with  a  company  in  Her  Majesty's  forces ;  Viscount  Oarnock  v.  Duke 
of  QueeTisberry,  February  1721. 

8.  The  value, — After  the  sum  there  are  generally  inserted  the 
words,  "/or  value  received,"  or  "for  value,"  As  a  bill  may  compe- 
tently be  drawn  and  carry  all  the  legal  effects,  where  there  are  no 
funds  of  the  drawer  in  the  drawee's  hands,  these  words  are  not  indis- 
pensable.   Of  the  legal  presumption  which  arises  when  they  are  used 

*  It  was  further  held  in  that  case,  that  a  demand  for  delivery  of  the  iron,  made  npon  the 
seller  hy  any  third  party  holding  the  document,  and  lodging  it  with  him,  conld  not  be  validly 
met  by  any  pica  of  retention,  whether  arising  out  of  the  non-payment  of  the  price  by  the 
original  purohaser,  or  any  other  transaction  between  the  original  purchaser  and  seller.     A 
similar  judgment  was  given  in  the  case  of  Dimmack,  d:c.  v.  Dixon^  lat  February   1856. 
There  an  iron-master  sold  iron,  giving  the  purchaser  a  document  in  similar  terms  to  that  in 
BoviWa  case,  while  the  purchaser,  in  return,  granted  his  bill  for  the  price,  not   pnysible, 
however,  till  after  the  date  of  delivery.     Soon  afterwards  the  purchaser  became  bankropt, 
and  his  bill  was  dishonoured.     He  had  sold  the  document  received  from  the  iron-niiKSlor, 
who,  upon  the  holder  presenting  it,  refused  to  deliver  the  iron,  on  the  ground   that  the 
original  purchaser  was  bankrupt,  and  the  price  had  not  been  made.    In  these  circumstances 
a  majority  of  the  whole  Court  held,  that  the  document  was  granted  in  re  mercat€)r£A,  and 
was  not  struck  at  by  1G96,  cap.  25 — that  it  was  transferable  without  indorsation,  and  did  not 
require  a  6t;im(>ed  assignation — that  from  its  terms  it  imported  a  direct  obligation  m  favour 
of  the  holder,  and  did  not  put  him  in  the  position  of  a  mere  assignee  of  the  origciiial  pur- 
chaser— and  that  the  seller  who  had  issued  such  a  document  had  no  right  of  retention 
against  an  onerous  holder  on  the  ground  of  his  remaining  the  undivestcd  proprietor  of  g^cxxls, 
the  price  of  which  had  not  been  paid. 

The  judgment  in  BoviU  v.  Dijcon  has  been  affirmed  in  the  House  of  Lonis.  Th©  affirm- 
ance proceeded  on  the  ground,  that  the  holder  of  the  delivery  order  had  presented  it  to  tbf 
seller  liefore  the  price  had  become  payable,  and,  consequently,  before  any  right  of  retentii^n 
had  arisen,  and  luul  been  distinctly  recognised  and  dctUt  with  by  the  seller  as  comint;^  iu 
place  of  the  original  vendee.  But  it  is  uuderstoiHl  that  doctrines  were  laid  doM-Q  by  d^^s 
Lord  Chancellor,  iu  regard  to  the  validity  and  privileges  of  the  documents  nsuiUly  tcnxix  A 
ironr8cripj  which  may  lead  to  a  reversal  by  the  House  of  Lords  of  the  judgment  iu  £>m 
mackj  d'c.  V.  Dixon. 


18  D.  428; 
svpra,  p.  130. 
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wc  shall  speak  when  we  come  to  examine  the  effect  of  payment  of  a     Paut  ll. 
bill.  The  favour  and  effect  given  to  a  bill,  as  a  negotiable  instrument    c:j,7pteb  V 
cDlirelj  detached  from  any  dependence  upon  the  transactions  out  of 
which  it  has  arisen,  are  strongly  exemplified  in  the  case  of  Wallaces  M.  1484. 
y.Barrie,  29th  November  1703,  where  a  bill  was  sustained,  and  en- 
forced against  the  acceptor,  although  the  specified  nature  of  the 
value  contained  in  it  was  admitted  to  be  false.     The  general  compe- 
tency of  a  bill  to  constitute  a  debt,  and  operate  as  an  effectual  secu- 
nir,  although  not*  arising  out  of  a  mercantile  transaction,  is  estab- 
lished by  the  judgment  in  TurnbuUv.  Tudhope,   18th  June  1748,  M.  1437. 
vrhere  the  plea  that  the  bill  was  not  in  re  mercatorid  was  disre- 
garded. 

ft  The  address, — The  address  of  a  bill — that  is,  the  name  of  the  ADDiusas  or 
person  drawn  upon,  is  written  in  some  countries  upon  the  back.     By  ^"^ 
our  practice,  it  is  put  below  the  body  of  the  bill  upon  the  left  side. 
The  want  of  an  address  is,  no  doubt,  an  awkward  defect,  but  it  does 
not  annul  the  bill,  if  it  is  accepted,  the  person  who  accepts  being 
presumed  to  be  the  person  addressed.     This  was  decided  in  Orierson  M.  1447. 
t  Earl  of  Sutherland,  28th  June  1727. 

10.  Subscription  of  the  drawer, — The  next  point  is  the  drawer's  Sionaturb  of 
subscription.     It  is  not  necessary  that  the  drawer  of  a  bill  be  de-  ^^^"*' 
signed  in  it ;  and,  when  the  bill  is  written  by  himself,  and  his  name 
mscrted  in  gremio,  that  is  equivalent  to  subscription ;  M'Bean  v.  Hume,  p.  67.1 
^'Pherson,  22d  November  1806.     But  we  shall  afterwards  see  that  ' 

ihis  will  not  warrant  summary  diligence. 

As  the  drawer  is,  for  the  most  part,  the  creditor  in  our  inland  Bill  dlahk  iw 
hillsy  this  is  the  proper  place  to  consider  the  effect  of  a  bill  in  which 
the  creditor's  name  is  blank.  Mr.  Erskine,  upon  the  grounds  of 
Q^e,  and  of  the  Act  1696,  cap.  25,  which  annuls  all  writs  subscribed 
lilank  in  the  name  of  the  person  in  whose  favour  they  are  conceived, 
h<Ad3,  that  a  bill  drawn  blank  in  the  creditor's  name  is  null.  And, 
ou  the  principles  of  mandate,  which  require  the  subscription  of  the 
mndant,  he  conceives  a  bill  produced  in  judgment  without  the 
•irawer's  subscription  to  be  also  void.  The  increasing  favour  shown 
i^comfflerce,  however,  and  to  bills  as  mercantile  instruments,  has 
•-tered  the  state  of  the  law  upon  this  subject,  and  it  is  now  settled 
'iit,  although  a  bill  wanting  the  signature  of  the  drawer  cannot  be 
•lie  ground  of  summaiy  diligence,  yet  it  is  a  probative  writ,  and  may 
i^'  sued  upon  by  any  one  who  can  show  that  he  has  a  right  to  the 
^•U,  the  Act  1696  being  held  to  apply  only  to  deeds  requiring  to  be  See  supra,  pp. 
'ic-c-uted  with  statutory  solemnity,  and  the  indorsation  of  bills  to  be  ^^^'  ^'^^'  ^^^'^' 
airoduced  in  that  Act  not  as  an  exception  but  as  a  declaratory  ex- 
:'<  itiation.  This  is  conclusively  settled  by  the  decision  in  Macdonald's  F.  C. 
Trfiitees  V.  Rankin^  13th  June  1817,  and  by  the  cases  there  cited,  in 
-'1  of  which  right  of  action  was  sustained  against  the  acceptors  of  bills 
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not  subscribed  by  the  drawer,  who  was  also  the  payee,  in  favour  of 
parties  showing  that  thej  had  a  title  to  the  debt     In  the  case  of 
Fair  v.  Granstoun,  11th  July  1801,  referred  to  in  MacdoncUd's  case, 
it  was  said  upon  the  Bench,  "  that  a  blank  acceptance  found  in  the 
"  repositories  of  a  defunct"  (drawer)  "  may  be  filled  up  by  his  repre- 
"  sentative,  and  diligence  may  proceed  in  his  name.'^    Lord  Iyoby,  in 
his  note  to  Erskine,  doubts  this,  and  recommends,  in  such  circum- 
stances, to  proceed  by  action. '  Tliis  was  the  course  adopted  in  the 
ease  of  Fair,  although  the  representative  of  the  deceased  inserted  his 
own  name  as  drawer  before  instituting  the  action.    Baron  Hume  has 
reported  a  case,  in  which  a  bill  signed  by  two  acceptors,  though  only 
addressed  to  one  of  them,  and  not  subscribed  by  any  drawer,  was 
sustained  as  a  ground  of  debt  against  the  acceptor  not  named  in  the 
address ;  Dairymple  v.  Bryson,  13th  December  1810.     In  further  ac- 
cordance with  the  principles  which  rest  the  efficacy  of  bills  and  notes 
upon  the  essence  of  the  transaction,  more  than  upon  an  exact  arrange- 
ment of  parties,  it  is  settled  that,  where  one  gives  value  for  an  accepted 
bill  not  signed  by  the  drawer,  he  may  insert  liis  own  name  as  drawer 
and  use  summary  diligence;  Disher  v.  Kidd,  16th  November  1810; 
Smith  V.  Taylor,  27th  February  1824.     But  a  bill  not  signed  by  the 
drawer  will  not  warrant  summary  diligence,  even  although  it  be  holo- 
graph, and  contain  the  drawer  s  name  in  its  body  ;  for  although  this 
as  an  obligation  is  equivalent  to  subscription,  yet  a  proof  of  holo- 
graph being  requisite,  the  writ  is  not  ex  facie  complete ;  -4.  v.  B., 
July  1750. 

A  bill  may  also  be  drawn  and  indorsed  by  the  drawer's  mark ;  and, 
in  an  old  case,  a  bill  subscribed  by  a  drawer's  mark  was  sustained 
upon  proof  of  the  party's  custom  to  sign  by  a  mark ;  Brown  v.  John-- 
stone,  26th  February  1662.  And,  although  subscription  by  a  mark 
was  held  ineffectual  without  subscribing  witnesses  in  the  case  of 
Stewart  v.  RusseU,  11th  July  1815,  that  doctrine  was  afterwards 
materially  modified,  as  we  shall  presently  see. 
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We  have  now  considered  the  bill,  as  drawn  in  all  its  parts  accord* 
ing  to  its  simple  and  ordinary  form.     Let  us  advert  for  a  moment  to 
the  effect  of  any  extraneous  matter  which  may  be  introduced.     The 
general  rule  is,  that  a  bill  or  note  should  contain  no  extrinsic  matter^ 
and  that  it  should  be  confined  in  its  terms  to  a  simple  order  or  pro- 
mise to  pay  a  specified  sum  at  a  certain  time  or  times.    The  intro- 
duction, therefore,  of  any  words  which  make  the  payment  contin- 
gent, will  render  the  bill  invalid.     An  order  or  promise  subject  to 
a  contingency  is  inconsistent  with  the  nature  of  a  bill,  which  to  be 
negotiable  must  be  certain.     A  bill  with  a  contingency,  thereforo,  is 
Sujn-a,  p.  330.  null,  and  we  have  already  seen  such  a  document  disallowed,  ^v-liorc 
the  extent  of  its  obligation  was  depeudent  upon  an  individual's  pro- 
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ferment  in  the  army.    There  is  a  necessary  exception  to  the  rule      Part  II. 
excluding  contingent  conditions  in  bills  in  the  case  of  foreign  bills    chaptbr  V 
drawn  in  sets,  each  one  of  a  set  being,  as  we  have  seen,  subject  to  Costirqency 
the  contingency  that  the  others  have  not  been  paid — and  this  neces-  w  bills,  conA 
sarily,  for,  where  two  bills  have  been  accepted  for  the  same  debt,  and 
have  passed  into  the  hands  of  different  bond  fide  and  onerous  holders, 
the  acceptor  is  liable  in  payment  of  each,  so  that  he  has  to  pay 
double  the  amount  of  his  debt.     The  law  was  so  declared  in  the 
House  of  Lords  in  Davidson  v.  Robertson,  4th  July  1815.     But,  al-  3  Dow's  App. 
though  expressions  which  render  the  payment  uncertain  or  contin-  ^^^' 
gent  are  inadmissible,  that  rule  does  not  necessarily  exclude  all  matter 
from  the  bill  excepting  what  is  indispensable ;  and  there  is  no  objec- 
tion to  the  introduction  of  statements  and  explanations,  as,  for 
example,  the  nature  of  the  value  for  which  the  draft  is  made,  or  a 
narrative  of  the  origin  of  the  debt     But  such  additions  must  be 
merely  narrative  or  explanatory,  and  they  must  not  qualify  or  affect 
the  clear  order  or  promise  to  pay,  or  the  certainty  of  the  sum,  or  of 
the  date  of  payment.     In  the  case  of  M^Dowal  v.  Duke  of  Douglas^  M.  1541. 
June  1731,  a  bill  was  challenged  as  specifying  a  future  and  contin- 
gent fund,  out  of  which  the  amount  was  to  be  paid.     The  fund  never 
arose,  but,  the  date  of  payment  being  fixed,  the  failure  of  the  fund 
was  disregarded,  the  expression  in  the  bill  being  held  a  direction 
merely,  and  not  a  condition. 

Stipulations  of  interest  are  sometimes  inserted  in  bills  and  notes.  Stipulation 
and  upon  this  point  the  state  of  the  law,  as  regulated  by  the  deci- 
sions, exhibits  great  diversity  at  different  periods.     By  the  Act  1681, 
cap.  20,  the  sums  contained  in  all  bills  of  exchange,  "  bear  annual- 
"  rent,  in  case  of  not  acceptance,  from  the  date  thereof,  and,  in  case 
*'  of  acceptance  and  not  payment,  from  the  day  of  their  falling  due,  \ 
*'  aye  and  while  the  payment  thereof."    This  rule  was  extended  by 
1696,  cap.  36,  to  inland  bills,  and,  by  subsequent  Acts  of  the  British 
Parliament,  to  promissory  notes.    From  the  date  of  these  Acts,  there- 
fore, it  was  always  competent  to  insert  interest  from  the  date  of 
payment.    But  a  stipulation  for  interest  from  the  date  of  the  bill.  See  M.  1427, 
after  being  sustained  in  some  early  cases,  was  formerly  held  to  infer  ^^^' 
a  nullity.    In  the  case,  however,  of  Sword  v.  Blair,  23d  June  1790,  m.  1433. 
the  opposite  view  was  taken,  and  a  bill  bearing  interest  from  its  date 
sustained.     In  a  note  to  the  report  of  this  case  it  is  stated,  that  the 
ground  of  this  judgment  was  the  practice  of  merchants,  to  which  the 
preceding  decisions  had  been  opposed. 

The  exclusion  of  extrinsic  stipulations  was  formerly  so  strict,  that  Stipulation  op 
the  insertion  of  a  penalty  was  held  to  vitiate  a  bill ;  but  it  was  de- 
cided otherwise  in  Madauchlan  y.  Madatichlan,  2d  January  1760.  m.  1432. 
And  the  insertion  of  a  penalty  would  probably  not  now  be  regarded 
as  objectionable. 


OP  INTEBE8T 
IN  DILL8. 


▲  PENAI/nr  IN 
BILU 


334  LBOTURES  ON  OONVETAKGINa. 

Part  II.  Acceptance. — After  a  bill  is  drawn,  and  subscribed  by  the  drawer, 

Chaptkr  v.    ^*  ^8  necessary,  in  order  that  it  may  operate  as  a  complete  assignment 

AocEPTAvcB  OP  of  the  drawer's  funds  in  the  drawee's  hands,  that  it  be  accepted  by 

BILLS.  the  drawee.     It  has  always  been  the  law  of  Scotland,  that  a  bill  can 

be  effectually  accepted  only  in  writing  and  upon  the  bill,  and  such  is 
now  the  law  in  England  also  by  the  Act  1  and  2  Geo.  IV.  cap.  78, 
which  enacts,  that  "  no  acceptance  of  any  inland  bill  of  exchange 
'*  shall  be  sufficient  to  charge  any  person,  unless  such  acceptance  be 
•'  in  writing  on  such  bill,  or,  if  there  be  more  than  one  part  of  such 
"  bill,  on  one  of  the  parts."  This  statute  applies  to  Scotland,  and  it 
refers  only  to  inland  bills  ;  but  a  written  acceptance  is  required  also 
upon  foreign  bills  in  Scotland,  with  a  view  to  the  remedy  of  summary 
diligence.*  Acceptance  is  effectually  made  by  the  signature  of  the 
drawee  upon  the  bill,  and  it  may  or  may  not  have  the  word  "  ac- 
"  cepted"  prefixed  to  it  If  he  writes  the  words  "  seen"  or  "  presented'* 
before  his  subscription,  that  also  will  be  a  good  acceptance ;  but  a 
bill  is  good  against  the  acceptor  whose  name  appears  upon  any  part 
of  it,  and  the  subscription  of  the  drawee  below  the  drawer  or  across 
the  face  of  the  bill,  is  the  ordinary  mode  of  acceptance.  It  is 
unnecessary  that  the  acceptor  be  designed  either  in  the  address  or  in 
the  acceptance ;  and,  if  the  acceptance  be  reconcilable  with  the  terms 
of  the  address,  the  drawer  cannot  successfully  object,  that  the  nego- 
tiation has  not  been  with  the  party  intended  to  be  drawn  upon« 
Thus,  a  bill,  addressed  to  Messrs,  J,  and  D,  M* Arthur,  being  accepted 
by  John  M^ Arthur  and  Dugald  M^ Arthur,  the  drawer's  plea,  that  it 
should  have  been  accepted  by  the  firm,  was  not  sustained ;  Johnt^on 

16  D.  84.  ^'  GUfionhiU  Coal  Company,  24th  November  1852.  When  a  party 
cannot  write,  his  acceptance  may  be  adhibited  to  a  bill  notarially, 
provided  the  notarial  subscription  be  attested  by  subscribing  wit- 

6  Br.  Supp.  887.  nesses.     In  Fyfe  v.  Bean,  23d  June  1 762,  a  bill  was  found  null, 

which  had  been  signed  by  a  notary  for  the  acceptor  without  wit- 
nesses ;  and  the  same  was  found,  where  the  subscription  was  by  two 

M.  1451.  notaries  but  with  no  witnesses  ;  Buchanan  v,  Duncan,  27th  June 

M.  1419.  1765.     But,  in  Dinwoodie  v.  Johnston,  28th  June  1737,  a  bill  sub- 

1  scribed  by  one  notary  before  two  witnesses  subscribing  and  fully 

I  designed  was  held  to  be  validly  accepted.     Subscription  by  notaries 

being  equivalent  to  the  complete  signature  of  the  party,  a  bill  so 

accepted  will  be  a  ground  for  summary  diligence.     A  bill  is  binding 

when  accepted  by  the  acceptor's  initials,  but  either  such  subscription 

M.  589.  must  be  acknowledged  by  the  party,  as  in  Shepherd  v.  Innes,  19th 

*  The  Mercantile  Law  Amendment  {Scotland)  Act,  19  &  20  Vict.  c.  60,  §  11,  enacts,  that 

"  no  acceptance  of  any  bill  of  exchange,  whether  inland  or  foreign,  made  after  the  31st  day 

"  of  December  1856,  shall  be  sufficient  to  bind  or  charge  any  j)ei'son,  unless  the  same  be  in 

^  "  writing  on  such  bill,  or,  if  there  be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts, 

*    "  and  signed  by  the  acceptor  or  some  person  duly  authorized  by  him." 
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Soyembcr  1 760,  or  the  subscription  must  be  supported  by  evidence ;      Pabt  n. 
Tkonmn  v.  Shid,  July  172.9.    And  where  such  proof  cannot  be    ChaptoeV. 
adduced,   and  the  subscription  is  not  acknowledged,  signature  by  m.  16810. 
miiials  is  not  sufficient  either  to  accept  or  to  indorse  a  bill  or  note ;  Aoceptakcb  op 
iVIlwraith  v.  M'Micken,  23d  June  1785.     It  is  also  a  feature  of  the  ""^'  «^^- 
great  favour  extended  to  bills,  that  they  can  be  accepted  by  the    '         * 
party's  mark — ^a  mode  of  subscription  not  at  all  admissible  in  deeds  ;  332.**^"'  ^ 
CoclAum  V.  Gibson,  8th  December  1815.    But  subscription  by  a  mark  f.  c. 
must  also  be  supported  by  evidence.     In  the  case  of  Stewart  v.  Bur- 
reU,  11th  July  1815,  already  referred  to,  it  was  stated  from  thoF.  C. 
Bench,  that  there  must  appear  on  the  face  of  the  instrument  suffi- 
cient legal  evidence  that  it  was  signed  before  witnesses.     But  this 
view  was  materially  modified  in  the  subsequent  case  of  Kennedy  v. 
Watson,   25th  May  1816,  where  it  was  held,  that  the  validity  ofF.  C. 
acceptance  by  a  mark  depends  upon  circumstances,  there  being  no 
general  rule  as  to  what  is  sufficient  evidence  in  such  a  casa     Lord 
Glbnlee's  opinion  should  be  carefully  noted,  as  containing  a  correct 
statement  of  the  law  on  this  point ;  and,  although  there  was  in  this 
case  the  specialty,  that  the  sum  in  the  bill  was  less  than  <flOO 
Scots,  and  not,  therefore,   subject  to  the  rules  affecting  deeds  of 
importance,  yet  the  principles  stated  by  Lord  Glenlee  are  generally 
applicable ;  and  they  were,  accordingly,  acted  upon  in  Craigie  v.  10  S.  610. 
ScMe,  23d  March  1832,  where  the  signature  of  a  promissory  note  for 
£oO  by  a  mark  was  held  sufficiently  proved  by  facts  and  circum- 
stances, although  not  attested  by  subscribing  witnesses.     But  as,  in 
subscription  by  mark  and  by  initials,  the  reality  of  the  signature 
depends  upon  evidence  not  appearing  on  the  face  of  the  instrument, 
Oills  and  notes  so  executed  afford  no  warrant  for  summary  dili- 
gence.    This  will  be  found  established  in  the  cases  of  Cockbum  and 
of  Kennedy,  suprcu* 

The  signature  of  a  company  subjects  personally  every  individual 
prtner.-f-    See  the  opinion  of  the  Court  in  the  case  of  Thomson  v.  F.  C. 
Lidddl  and  Co.,  2d  July  1812.    Acceptance  by  an  agent  is  compe- 
tent, and  the  authority  of  the  agent  will  be  sufficiently  proved  by 
evidence  of  written  or  verbal  instructions,  or  by  conduct  inferring 
that  he  had  authority.     It  has  been  doubted,  whether  acceptance  by  \ 
&a  agent  be  a  proper  ground  for  summary  diligence  against  the  I 
I'rtncipal  party,  but  such  execution  was  sustained  in  TurnbuU  v.  \  S.  353. 

*  type  note,  gupra,  p.  334. 

*-  lu  the  JSlair  Iron  Con^ny  v.  AUsan,  13tli  Angust  1855,  it  was  held,  affirming  the  18  D.  (House 
'•  '(.iZKnt  of  the  Court  of  Session,  that  a  promissory  note,  signed  by  one  of  the  partners  of  a  of  Loras)  49. 
.*  f'fijr  rompaiiv  with  the  descriptive  name  of  the  firm,  and  with  his  own,  is  binding  on  his 
«  jAMtier^.     The  Lord  Chancellor  stated,  that  there  was  nothing  in  the  objection  to  the 
*ite  itmt  it  was  signed  with  the  descriptive  name  of  "  The  Blair  Iron  Company,'*  and  with 
■r..  ftaiae  of  *'  Alexander  Alison,"  instead  of  "  The  Blair  Iron  Company  per  Alexander 
'  AfisoD  ;'•  and  that  any  form  of  signature,  whereby  it  was  indicated  that  the  not«  was  granted 
'"  Aiitfoa  mm  the  acting  partner  of  the  firm,  was  sufficient  to  bind  the  Company. 
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Part II.  M^Kie,  26th  February  1822*  In  order,  however,  effectually  to  sub- 
Chapter  V.  J^^^  *^®  principal  parties,  the  signature  of  an  agent  must  be  expressly 

AccRPTANOE  OF  ^^  agout  or  procurator  ior  his  principal ;  and,  if  he  signs  merely  his 

BILLS,  cmu^,  individual  name,  the  principal  will  not  be  liable.  This  was  decided  by 
the  House  of  Lords  in  a  case  where  bills  were  drawn  in  the  individual 
name  of  a  party  who  had  authority  to  draw  as  agent  or  procurator  for 
another.  This  agent  and  the  acceptor  having  both  become  bankrupt, 
the  holder  had  recourse  against  the  principal,  who  was  found  liable  by 

X  S.  290.  the  Court  of  Session ;  Tdfer  v.  JameSy  Woody  and  JameSy  5th  Febru- 

ary 1822.     But  the  decision  was  reversed  on  appeal,  26th  May  ]824. 

2  Sh.  App.219.  In  reading  this  case  it  is  necessary  to  keep  in  view,  that  the  question 
as  viewed  by  the  House  of  Lords,  was,  whether  the  bills  were  per  se 
evidence  of  the  debt,  tlie  other  evidence  of  the  debt  being  deemed 
insufficient.  An  acceptance  by  a  factor  in  his  individual  name,  though 
expressing  to  be  for  value  given  to  his  constituent  named,  imports  a 

10  D.  1623.      personal  obligation  by  the  factor;  Chieney.  Western  Bank  ofScoUandy 

20th  July  1 848,  a  case  in  which  the  opinions  of  the  whole  Court  were 
taken.  When  a  promissory  note  is  granted  expressly  in  favour  of  one 
as  agent  for  another,  the  agent  is  creditor  in  the  bill  to  the  effect  of 
transmitting  it  by  indorsation,  and  of  proving  the  debt  under  the 

11  D.  1188.      sequestration  Statute ;  Wixon  and  Deans  v.  NicoU  and  Company^  22d 

June  1849.    In  accordance  with  the  self-instructing  character  of  a  bill, 
a  party  who  subscribes  his  individual  name  will  not  be  heard  after- 
wards to  plead  in  bar  of  diligence,  that  his  acceptance  was  in  any  other 
2  Sh.  239.        than  his  individual  capacity — for  instance,  as  a  trustee;  Clark y.  Bank 

of  ScoUand,  22d  February  1823 ;  nor  will  it  avail  him  to  allege,  that 
the  bill  was  granted  to  accommodate  a  friend,  and  without  any  value 
to  himself.     His  signature  infers  the  same  liability  to  an  onerous 

6  S.  773.  indorsee,  as  if  he  had  received  value ;  Dirom  v.  Bond,  7th  June  1827 ; 

7  S.  706.         AUan  v.  OaUiy  5th  June  1829.    Where  a  bill  is  accepted  by  one  as 

cautioner  along  with  another,  the  effect  of  the  word  "cautioner**  is 
only  to  settle  the  question  of  relief  between  him  and  the  other  paxty 
liable ;  and  his  obligation  to  the  creditor  is  the  same  as  if  he  had 
M.  "  Bni.<)f      signed  without  qualification ;  Sharp  v.  Harvey,  24th  June  1808 ;  MojCr- 
App.No.22.     dougdU  y.  Foyer,  13th  February  1810.     And,  when  two  or    more 
^'  ^'  parties  accept  a  bill  "  conjuncUy,"  they  have  not  the  benefit  of  a 

divided  liability,  but  are  liable  each  for  the  whole,  as  if  they  had 
F.  C.  accepted  "  conjunctly  and  severally;"  M^KeUar  v.  Campbell,  7t]i  June 

1811. 
Date  of  ao-         When  the  date  of  payment  appears  from  the  terms  in  whicli  the 

CEPTANCB  XV  A  A 

bill  is  drawn,  as  when  the  day  of  payment  is  named,  or  is  a  specified 
number  of  days  or  months  after  date,  then  it  is  unnecessary  to  affix 
a  date  to  the  acceptance.  But,  when  the  term  of  payment  is  to  be 
measured  from  the  date  of  presentment — ^as  when  it  is  a  specified 

*  SuprOj  p.  334,  note,  infine. 
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number  of  days  or  months  after  sight— 'then  it  is  obviously  necessary      Part  U. 
to  mark  the  date  of  acceptance.   When  the  acceptance  of  a  bill  drawn  \  chapteb  v. 
parable  at  sight  is  not  dated,  the  bill  is  held  to  be  payable  as  at  the/ 
date  of  drawing  it ;  Moffat  v.  Marshall,  31st  January  1838  ;  and  see  16  S.  406. 
the  authorities  referred  to  in  the  note  to  Lord  Jbpfrby's  interlocutor. 
If  the  acceptor  desire  for  his  own  convenience  to  pay  the  bill,  when 
dae,  at  a  particular  place,  he  may  specify  such  place  in  his  accept- 
ance, and  the  effect  of  this  will  appear  when  we  come  to  treat  of 
o^tiation. 

It  is  not  necessary  to  the  validity  of  an  acceptance,  that  it  be  pos-  Blank  accept 
knot  to  the  writing  of  the  bill ;  and  if  one  subscribe  a  blank  bill-  ^^^'^ 
stamp,  and  deliver  it,  this  is  held  an  acceptance  by  anticipation,  and 
tie  writer  is  liable  for  whatever  sum,  within  the  capability  of  the 
stamp,  shall  be  written  upon  it.     In  Lord  Ivoby's  note  to  Erskine,  it  p.  624. 
is  stated  that  the  person  thus  signing  a  blank  stamp,  or,  as  it  is  called, 
a  skeleton  bill,  is  liable  to  a  bond  fide  onerous  indorsee ;  and,  by  deci- 
sions since  pronounced,  it  is  settled,  that  he  is  liable  also  to  the 
drawer,  it  being  held,  that  if  the  holder  has  truly  given  value  for  a 
steleton  bill,  it  is  of  no  consequence  whether  he  appear  upon  it  in 
tbe  character  of  drawer  or  indorsee.     This  important  doctrine  is  fully 
stated  and  illustrated  in  the  following  cases : — Smith  v.  Taylor,  27th  2  S.  755. 
Pebraaiy  1824;  Lyon  v.  Butter,  7th  December  1841 ;  Grassick  v.  4d.  ns. 
fdrquharson,  8th  July  1846.     A  skeleton  bill  is  thus,  in  the  words  3  d  1Q73 
of  an  English  writer,  "  a  letter  of  credit  for  an  indefinite  sum,''  limited 
only  by  the  operation  of  the  Stamp  Acts. 

We  have  seen  that  a  drawee  may  attach  a  condition  to  his  accept-  CoimiTioirAL 
auee,  which,  in  order  to  be  available,  must  appear  upon  the  bill,  aoceptato^ 
^en  a  conditional  acceptance  is  given,  the  holder  should  notify  its 
terms  to  the  other  parties  liable,  and  obtain  their  consent ;  or,  if  he 
prefers  trusting  to  the  liability  of  the  other  parties,  he  may  refuse  a 
qualified  acceptance,  protest  the  bill,*  and  give  notice  of  dishonour, ' 
is  the  manner  which  we  shall  afterwards  explain.    When  a  partial 
acceptance  is  given,  the  holder  may  accept  of  that ;  but  he  must 
protest  and  give  notice,  in  order  tb  preserve  his  recourse. 

When  the  drawee  has  no  funds  belonging  to  the  drawer,  but  is  Aoceptaitcb- 
^flling  to  prevent  dishonour  of  the  bill,  and  to  undertake  the  imme-  '^^^  protkut, 
•iiate  liability  with  relief  against  the  drawer,  he  accepts  with  a  decla- 1 
^^tion,  that  it  is  for  the  honour  of  the  drawer.    This  must  be  embodied' 
m  an  instrument.     It  is  called  acceptance  sttpra  protest ;  and  is  a 
^^e  of  acceptance  which  may  be  adhibited  by  any  party,  in  the 
•:^ent  of  the  refusal  or  bankruptcy  of  the  drawee,  for  the  honour  of 
tiie  drawer  or  of  any  indorser.    In  all  these  cases  notice  is  te  be 
eivea  to  all  concerned,  in  the  same  way  as  if  dishonour  had  taken^ 

*  See  note,  p.  356. 
22 
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PartvII.      place.     The  effect  of  acceptance  supra  protest  is  to  preserve  recourse 

CuAPTEB  V.    to  the  acceptor  after  payment  against  the  party  for  whose  credit  his 

acceptance  is  interposed. 

Rbpusalto  If  a  drawee,  who  has  funds  belonging  to  the  drawer,  shall  refuse 

acceptance,  he  is  liable  in  damages,  and,  notwithstanding  his  refusal, 

ho  becomes  debtor  to  the  payee,  or  other  holder  of  the  bill,  because 

the  draft  upon  him  is  an  implied  assignation  of  the  funds,  and  the 

protest  upon  his  non-acceptance  is  legal  intimation  to  him  of  the 

M.  1490.  assignment ;  Oordon  v.  Anderson^  9th  December  1712.    The  creditor 

in  the  bill  is  preferred,  therefore,  as  we  have  already  seen,  to  a  poa- 

M.  1496,  terior  arrester ;  Oavin  v.  Kippen  <fe  Co.,  1 7th  November  1 768 ;  Camp- 

^'^^'ar  *^"'  Thomson,  S  Co.  v.  Glass  dk  Son,  28th  May  1803.     Without  ac- 

"  tion,"  App«.    ceptance,  however,  there  cannot,  of  course,  be  summary  diligence 

No.  2.  against  the  acceptor,  since  his  name  does  not  appear  upon  the  bill. 

If  the  drawee  fails  either  to  accept  or  to  pay  after,  or  without, 
acceptance,  the  drawer  who  has  received  value  is  liable  to  the  payee 
or  other  creditor ;  and  this  recourse  is  available  to  the  holder,  whether 
he  may  have  paid  the  value  before  dishonour  or  after  it.  Accord- 
Hume,  p.  68.  ;  ingly,  in  Robb  v.  Rhodes,  2l8t  February  1811,  one,  who  had  indorsed 

a  bill  without  giving  or  receiving  value  when  he  indorsed,  and  merely 
for  the  purpose  of  adding  to  it  the  weight  of  his  credit,  having  been 
forced  upon  the  failure  of  the  acceptor  to  pay  the  contents,  was  found 
entitled  to  recover  from  the  drawer,  who  had  originally  received  the 
valua 

Hitherto  we  have  viewed  the  bill  of  exchange  and  promissory-note 
chiefly  as  if  continuing  until  maturity  in  the  hands  of  the  original 
drawer  or  payea  But  a  great  purpose,  engrafted,  as  we  have  seen, 
upon  these  instruments,  and  chiefly  upon  inland  bills,  is  the  use  of 
them  as  a  means  of  credit,  converting  future  claims  into  present 
available  funds.  In  accomplishing  this  purpose,  they  pass  through 
various  hands,  and  we  are  now  to  consider  the  rules  by  whicli  their 
transmission  is  regulated. 

Transmission  of  bills  and  notes. — As  bills  and  notes  are  more  highly 
privileged  in  Scotland  than  in  England,  by  the  ease  and  rapidity  of 
the  execution  by  which  they  are  enforced  with  us,  so  in  the  English 
Jurisprudence  these  instruments  are  distinguished  by  this  peculiaritv, 
that  they  alone  of  all  the  rights  which  are  termed  choses  in  action — 
that  is,  rights  not  by  possession,   but  by  power  of  recovery — ^are 
capable  of  being  assigned,  the  power  of  assignment  being,  according 
to  Blackstone's  expressive  phrase,  the  life  of  paper  credit.      Tlic 
transference  of  a  bill  or  noto  exhibits  the  simplest  mode  of  written 
transmission  known  to  the  law.     When  it  is  payable  to  tho   bcartr 
simply,  or  to  a  payee  nominatim  or  bearer,  it  may  be  transferred  bv 
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mere  delivery.   When  the  bill  is  drawn  in  the  ordinary  form  in  favour      ^^^  ^^• 
of  the  drawer,  or  other  specified  payee,  with  or  without  the  words    Chaptkr  V. 
"*  or  order"  the  payee  may  transmit  it  by  indorsation — that  is,  by  Indorsation, 
writing  his  name  in  dorso^  and  ordering  the  contents  to  be  paid  to 
the  indorsee,  (which  is  called  a  special  indorsation,)  or  by  merely 
iodorBing  his  name  without  any  order,  which  is  as  effectual  to  the 
indoraee  as  if  he  were  named,  and  implies  a  power  to  him,  if  he 
chooses,  to  insert  an  order  of  payment  in  his  own  favour.     Such 
insertion  is,  however,   unnecessary,  both  by  the  common  law  and 
according  to  the  declaratory  enactment  contained  in  the  Act  1696, 
cap.  25,  which,  as  we  have  seen,  exempts  indorsations  of  bills  from 
tbe  nullity  attached  to  writs  blank  in  the  creditor's  name.    A  special 
indoi^ation,  in  order  to  warrant  summary  diligence,  must  name  the 
indoTsea    So,  an  indorsement  to  the  agent  of  a  bank  at  Macduff  was 
accordingly  held  insufficient  to  warrant  diligence,  because  no  indivi- 
dual was  named  ;  Fraser  v.  Barmerman^  21st  June  1853.     Indorsa- 15  !>•  'SGv 
tion,  like  acceptance  and  drawing,  may  be  effectually  made  by  the 
indorser's  procurator,  whose  authority  may  either  be  written,  or 
reared  upon   facts  and  circumstances.    In  the  appeal  case,  already 
referred  to,  of  Davidson  v.  Robertson  and  Others^  4th  July  1815,  Lord  3  Dew's  App. 
Eldoh  said,  that  "  a  power  of  indorsing  per  procuration  did  not 
"^  require  a  special  mandate,  but  might  be  proved  by  inference  from  j 
''  facts  and  circumstances.^'    Special  indorsation  has  this  advantage, 
that  it  designates  the  indorsee  named  as  the  holder,  and  the  bill  is 
not  transferable,  unless  the  indorsee  so  named  shall  again  indorse  it ; 
while  the  blank  indorsation  is  attended  with  the  risk,  that  if  the  bill 
shall  be  lost,  and  the  proceeds  paid  to  one  who  has  found  or  stolen 
it,  an  onerous  and  bond  fide  holder  is  entitled  to  recover  the  contents;''^ 
Scott  A  Co.  V.  The  KUmamock  Banking  Company,  27th  February  1812.  F.  C. 
Here,  bills  of  the  talue  of  ^800  were  discounted  to  a  stranger  by  the  fjs.^-'*^'  ^ 
Kilmarnock  Banking  Company.     It  appeared  eventually,  that  these 
bills  had  been  lost  on  their  way  to  the  indorsee  for  whom  they  were 
tnily  intended.     It  was  doubted,  whether  the  bankers  had  exercised 
the  dQigence  incumbent  on  them  ;  but,  after  a  remit  to  bankers  in 
Edinburgh,  the  Court  found  them  entitled  to  recover,  whereby  the 
loss  fell  upon  the  purchaser,  who  was  the  payee  and  indorser  of  tbe 
lilk    An  important  exception  to  the  doctrine  just  laid  down  has 
been  introduced  by  the  16  &  17  Vict.  cap.  59,  which  in  its  19th 
section  enacts,  that  a  draft  or  order  drawn  on  a  banker  payable  to 
wder  on  demand,  if  purporting,  when  presented,  to  be  indorsed  by 
the  payee,  shall  be  a  sufficient  authority  to  the  banker  to  pay,  and 
It  ahall  not  be  incumbent  on  him  to  prove  the  authenticity  of  the 
"Jdoraemcnt. 

When  it  is  desired  that  the  indorsee  alone  shall  receive  the  con-  REOTRicTEn  in- 
dorsation. 

*  See  note,  p.  344,  in  fine. 
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tents  of  the  bill,  and  that  he  shall  not  have  the  power  to  transfer  it, 
this  is  accomplished  by  a  restricted  indorsation  ordering  payment  to 
"  A.  B.  wdy^*  or  "  A.  B.  for  my  use"  Here  the  contents  are  payable 
to  A.  B.  alone,  and  he  cannot  indorse. 

It  is  scarcely  necessary  to  observe,  that  an  indorsation  obtained  by 
fraud,  force,  or  fear,  is  reducible.  Upon  that  subject  reference  need 
only  be  made  to  what  has  already  been  said  as  to  the  eifect  of  these 
exceptions  when  taken  to  the  validity  of  deeds,  the  principles  then 
stated  being  equally  applicable  to  bills  and  notes.  The  case  of  MiUer 
V.  Kippen,  9th  December  1848,  is  an  example  of  presumptions  of 
fraud  held  relevant  to  throw  suspicions  upon  the  bona  fides  of  the 
holder  of  a  bill,  and  note  of  suspension  was  passed  without  caution 
or  consignation. 

It  is  presumed,  that  the  indorsee  has  given  value,  although  the 
indorsation  do  not  bear  "  for  value ;"  AucMnleck  v.  Millar^  15th 
February  1715;  and,  therefore,  he  has  recourse  against  the  drawer, 
or  other  indorser,  if  the  acceptor  fails  to  pay ;  and,  where  there  are 
successive  indorsers,  the  holder  has  recourse  not  only  against  the 
party  who  indorsed  to  him,  but  against  all  whose  names  appear  upon 
the  bill,  whether  as  drawer  or  indorsers,  each  being  liable  for  the 
whole  contents,  in  the  same  way  as  if  he  had  granted  a  separate  biD 
Forbes  on  Bills,  or  promissoiy  note  to  the  holder.  Hence  indorsement  was  early 
P'  ^^'  called  redrawing^  indorsation  being  equivalent  to  a  new  bill  by  the 

indorser.     Every  indorser  is  thus  an  additional  security,  and  liable  in 
solidum.     This  doctrine  will  be  found  strongly  stated  from  the  Bench 
in  the  case  of  King  v.  Creichtons,  11th  June  1839.     Indorsation 
infers  a  full  liability,  not  subject  to  any  latent  qualifications,  and  not 
controlled  by  any  consideration  as  to  its  primary  purpose  or  other- 
wise, which  does  not  appear  upon  the  instrument.     Accordingly,  the 
drawer  of  a  bill  having  indorsed  it,  and  left  it  with  the  acceptor  to 
serve  him  as  a  fund  of  credit  with  a  certain  person,  the  acceptor 
passed  it  for  value  to  a  diiferent  person  not  cognizant  of  the  purpose 
for  which  it  had  been  drawn  and  indorsed,  and  the  drawer  was  found 
liable  to  the  holder  for  the  contents ;  KUgour  v.  Braid,  18th  Decem- 
ber  1800.     When  one  indorses  a  bill  or  note  improperly — that  is^ 
without  the  payee  having  transferred  it  by  indorsation,  the  pexson 
thus  improperly  indorsing  renders  himself  simply  an  obligant  along 
with  the  grantor ;  and  so  one  who  thus  indorsed  a  promissory  note 
was  found  liable  for  its  contents;   Don  v.  Watt,  26th  May   1812. 
And  a  party  indorsing  a  bill,  when  there  was  no  previous  indorsation, 
.was  held  to  be  an  acceptor;  Watters,  7th  March  1818.    T¥lien  an 
lindorser  intends  to  exempt  himself  from  recourse,  he  must  add  to  his 
indorsation  the  words  "  without  recourse,"  which  will  save  him   from 
further  liability.    This,  it  will  be  observed,  is  a  fresh  instance  of  tbe 
remarkable  simplicity  of  these  instruments,  and  of  the  facility  with 
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which  important  effects  are  produced  by  the  use  of  short  conven-      Part  II. 
tional  phrases  universally  understood.  Chapter  V. 

A  bill  may  be  indorsed  either  before  or  after  acceptance ;  and  bills  Indorsation 
and  notes  may  be  effectually  indorsed  after  the  date  of  payment,  and,  ^""^  ^^'^^  ^^ 
if  there  be  no  marks  of  dishonour  on  the  face  of  the  instrument,  in- 
dorsation after  the  date  of  payment  confers  upon  the  indorsee  a  right 
to  all  the  statutory  privileges  of  execution  within  the  period  of  pre- 
scription, nor  is  the  indorsee  subject,  when  there  are  no  marks  of 
dishonour,  to  objections  pleadable  against  the  drawer  or  indorser  -* 
WUkie  V.    WUsoUy  30th  November  1811;   Crawford  v.  Robertson's  ¥.C. 
TrusUeSy  30th  June  1814.     In  these  two  cases  there  was  no  mark  of  F.  C. 
dishonour  upon  the  bill,  nor  does  it  appear  that  there  had  been  any 
protest.    But,  even  though  they  have  been  protested,  overdue  bills 
are  negotiable ;  Macadam  v.  Macmliiam,  14th  June  1787 ;  and  they  M.  1613. 
may  be  transferred  by  indorsation  even  after  the  protest  has  been 
recorded  ;  Frier  v.  Richardson  &  Co.,  18th  November  1806.     But,  M.  voce  "  Bill  ] 
after  dishonour  marked  upon  a  bill,  the  indorsee  who  acquires  it  is  x^^J^.^9- 
liable  to  every  exception  which  caa  be  established  against  the  in- 
dorser ;  and,  therefore,  a  bill  having  been  indorsed  after  it  was  noted 
—thai  is,  marked  by  a  notary  as  protested — the  acceptor  was  allowed 
to  refer  to  the  indorser's  oath,  whether  he  had  given  value — a  refer- 
ence which  would  not  have  been  allowed,  if  the  bill  had  not  been 
noted,  since  a  bond  fide  indorsee  is  not  liable  to  objections  pleadable 
against  the  indorser  in  general ;  Allan  v.  OaUi,  6th  June  1829.  ^  ^-  ^^^• 

The  indorser  of  a  bill  or  note  is  effectually  re-invested  by  posses- 
sion with  the  indorsations  subsequent  to  his  own  delete,  and  he  may 
again  transmit  it  by  his  original  indorsation;  Fairholms,  7th  January  M.  1474. 
1752;  Adamv.  Watson,  13th  December  1827.     But  re-indorsation  e  S.  244. 
to  a  prior  indorser  gives  no  action  against  the  re-indorser ;  Dickie  v.  6  S.  637. 
GtUzmer,  27th  February  1828. 

In  order  to  complete  the  subject  of  the  transmission  of  bills,  we  Indorsation 

DOBS  N^F 

loay  notice  here,  that  although  an  overdue  bill  or  note  is  itself  trans-  transmit      ' 

ferable  by  indorsation  within  the  period  of  prescription,  the  indorsa-  rrgistbrbd 

tion  does  not  carry  right  to  a  protest  taken  and  registered.    The 

^gistered  protest  being  a  decree,  it  can  be  transmitted  only  by  assign 

nation,  in  which  the  bill,  as  the  ground  of  debt,  is  conveyed  along 

^th  it.     It  is  the  opinion  of  Mr.  Erskine,  that  the  assignee  of  a  bill  ^■**  *"*  ^'  ^^• 

aad  T^^tered  protest  is  not  subject  to  the  objections  pleadable 

Against  the  cedent.     Baron  Hume,  however,  remarks,  that,  '^  when 

**  the  biU  and  registered  protest  are  conveyed  by  assignation,  the  very 

*  It  19  enacted  by  the  Mercantile  Law  Amendment  (Scotland)  Act,  that,  "  When  any 
'  )aU  cf  exchange  or  promissory  note  shall  be  indorsed  after  the  period  when  such  biU  of 
^'  «x^aBge  or  inoimssory  note  became  payable,  the  indorsee  of  snch  bill  or  note  shall  be 
**  ^MflMd  io  lutTe  taken  the  same  snbject  to  all  objections  or  exceptions  to  which  the  said 
"  US  or  note  was  subject  in  the  hands  of  the  indorser;*'  19  &  20  Vict.  cap.  60,  §  16. 
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Vaiit  II.  <<  form  of  the  transaction  proves  that  this  bill  has  not  been  bought  as 
Chaitbr  V.  "  ^  ^^^^  ^^  ^'^^  common  course  of  trade,  but  has  been  acquired  as  an 
"  ordinary  document  of  debt  after  inquiry  into  the  circumstances, 
"  and  by  a  deliberate  and  probably  advantageous  bargain.  In  these 
"  circumstances,  there  is  no  sufficient  reason  why  the  assignee  should 
"  not  hold  the  claim  of  debt  subject  to  the  same  exceptions  as  his 
"  author."  The  latter  view  is  confirmed  by  the  decision,  in  the  report 
Hume,  p.  40.  of  which  it  is  expressed  ;  Brown  v.  RalsUni,  5th  June  1793.  In  trans- 
ferring a  bill  and  protest  by  assignation,  attention  must  be  given  to 
the  position  of  the  parties  as  regards  the  sale  and  purchase  of  the 
right,  one  assignation  being  insufficient  under  the  Stamp  Laws,  when 

1  S.  519.  there  has  been  a  double  transfer ;  Oliver  v.  HotUiburtony  22d  June  1822. 

'  fit  may  be  noticed  here,  that,  when  bills  have  been  ranked  upon  a  se- 

yquestrated  estate,  the  dividends  are  not  transmissible  by  indorsation 

1 S.  53.         [  of  the  bills,  but  by  assignation  only ;  Wallace,  Hamilton^  Js  Go.  v. 

2  Sh.  App.467.  CampbeU,  8th  June  1821 ;  affirmed  on  appeal,  23d  June  1824. 

V     The  indorsee  is  not  entitled  to  refuse  payment  from  a  third  party 
1  S.  377.        I  not  upon  the  bill ;  Rainnie  v.  Milnej  7th  March  1822. 
Bills  regard-       A  bill  drawn  payable  to  the  bearer,  or  indorsed  by  the  payee,  is 
POINT  opTra'    ^'^gfi'i'ded  as  so  much  cash  in  point  of  transraissibility ;  and,  as  money 
AiiMsiBiLrrr.       passes  from  hand  to  hand  without  earmark,  and  not  burdened  with 
RepultTop       ^^y  claim  to  those  parting  with  it,  so  a  bill  or  note  carries  right  to 
THw  ROLE.        the  sum  which  it  contains,  free  of  all  burdens  which  do  not  appear 
upon  its  face.     The  debtor,  therefore — that  is,  the  acceptor  of  a  bill, 
or  the  grantor  of  a  note — cannot  pay  with  safety  to  any  but  the 
holder,  and  if  he  shall  make  payment  to  the  original  creditor — that 
^      is,  the  drawer  or  payee — he  will,  notwithstanding,  be  liable  in  second 
payment  to  a  bond  fide  indorsee,  even  although  the  indorsement  may 
M.  1501.  have  been  made  after  payment  to  the  indorser ;  Ershine  v.  T/wtnson, 

12th  December  1711.     Here  the  acceptor  produced  receipts  for  par- 
tial payments  made  to  the  drawer  before  indorsation,  but  be  was, 
nevertheless,  found  liable  in  full  payment  to  the  indorsee.     To  the 
M.  1506.  same  effect  is  the  case  of  Fairholm  v.  Cockbum^  24th  June  171^. 

Nor  will  a  back  bond  or  any  other  separate  discharge  or  acquittance 
from  the  drawer  exempt  the  acceptor,  who  must  pay  in  wbatever 
M.  1515.  hand  the  bill  appears;  Douglaa  v.  EUiot,  7th  January  1757.     Here 

the  acceptor  held  an  obligation  of  relief  from  the  drawer,  but  was 
found,  notwithstanding,  liable  to  an  onerous  indorsee.  And  it  is  no 
defence  against  an  onerous  indorsee,  that  the  acceptor  received  no 
value,  or  that  he  has  a  claim  of  compensation  against  the  first  indorser, 
which  would  have  extinguished  the  debt  had  he  continued  to  bold  it ; 
M.  1497.  Stuart  4  Gordon  v.  Campbell,  Slst  January  1699.     And,  as  a  bill  is 

cash  to  the  holder,  the  indorser's  creditors  cannot  attacb  tbe  fund  by 
arrestment  even  prior  to  the  indorsation,  as  we  have  already  seen  in 
M.  1502.  the  case  of  Svdik  v.  Home,  5th  December  1712.   Tlie  principle  that  a 


BILLS  AND  PROMISSORY  NOTES.  343 

is  an  independent  obligation  of  payment,  and  clear  of  all  questions      Part  IT. 
as  (o  the  transaction  out  of  which  it  arose,  will  be  found  illustrated    q^         y 
in  the  following  cases: — Bruce  v.  M'Kevzie  ^  Balfour^  21  st  June  1821.  ri^^,gjnBj,j„ 
JTere  a  bill  had  been  accepted  for  the  price  of  good  seed.     The  seed  ty  op  bills, 
proved  to  be  bad,  and  the  acceptor  raised  an  action  of  damages,  and  ^^'^^' 
pleaded  compensation  in  the  suspension  of  a  charge  upon  the  bill. 
But  the  Court  found  the  letters  orderly  proceeded — that  is,  that  the 
charge  was  regular,  and  the  acceptor  not  entitled  to  refuse  payment 
npon  such  a  ground.     The  case  of  M'OiU  v.  Carrick^  Hutchison,  4*  Co.,  3  S.  326. 
2rth  November  1824,  is  to  the  same  effect,  showing  that  diligence  upon 
a  bill  cannot  be  stayed  to  await  the  decision  of  an  action  of  damages 
arising  out  of  the  transaction  in  which  the  bill  has  been  granted. 
Upon  the  same  principle,  in  Henderson  v.  Elliot  8f  Foster,  20th  May  3  S.  30. 
1^24,  the  Court  refused  to  suspend  a  decree  for  the  amount  of  a 
bill  upon  the  acceptor's  averment,  that,  upon  an  accounting  between 
himself  and  the  chargers,  the  bill  would  be  found  to  be  paid,  but 
without  any  allegation  that  payment  had  been  made  of  the  bill 
liWled  on.     In  the  case  of  Alexander  v.  Monteath,  6tli  June  18 1-6,  a  8  D.  sio. 
bill  having  been  accepted  for  rent,  due  to  a  party  whose  factor  drew 
tlie  bill  and  afterwards  charged  for  the  amount,  the  Second  Division 
of  the  Court  suspended  the  charge  upon  caution,   clear  evidence 
being  adduced  that  the  debt  was  compensated  as  between  the  debtor 
and  the  principal  party,  although   the  factor,   whose  name  alone 
appeared  upon  the  bill,  alleged  that  he  was  individually  an  onerous 
holder,  having  retired  it  with  his  own  funds  from  the  bank  where  it 
bad  been  discounted  on  behalf  of  the  principal.     It  would  be  danger- 
ous to  infer  an  alteration,  or  even  a  relaxation,  of  the  general  rule 
from  this  decision,  the  circumstances  of  the  case  having  been  very 
special,  and  the  general  rule  recognised  in  the  opinion  of  the  Judges 
as  undoubted.     We  have  already  seen,  in  the  case  of  Scott  v.  Kilmar-  F.  C. 
'ock  Banking  Company,  27th  February  1812,  that  a  bill  having  been  Seewjwo,  p. 
!*^^t,  and  discounted  to  a  stranger,  the  bond  fide  indorsee  was  entitled  339. 
to  n?cover ;  and,  as  we  have  thus  the  strongest  illustration  of  the 
I'cculiar  character  of  a  bill  as  cash  passing  from  hand  to  hand,  and 
rot  clogged    with  latent  defects,  it  will  be  useful  to  refer  also  to 
limhUm  4r  Co.  V.  Marshall,  21st  June  1799,  where  the  holders  of  a  M.  t»c«  "  Bill 
LiJJ  irho  Lad  paid  value  for  it  were  found  entitled  to  recover  from  the  5lpp«.*^No" a" 
Irawer,  although  it  appeared  that  the  bill  had  been  stolen.     The 
'."TTjund  of  the  decision  is  stated  to  be,  that  there  is  no  rei  vindicatio 
against  oncroas  holders  of  bills  and  bank  notes — that  is,  if  I  acquire 
rij^ht  bj  purchase  to  a  bill  or  note,  no  one  can  deprive  me  of  it,  upon 
t'je  ground  that  it  was  stolen  from  him.*     There  is  no  rule  which  the 
^fvtitioner  has  more  frequent  occasion  to  apply  than  the  general 
d<'Ctrine  that  illiquid  claims — i,e.  claims  not  constituted  by  decree  or 

*  See  note  to  p.  344,  in  fine. 
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Part  II.  by  bond  or  bill,  cannot  be  set  off  against  what  is  due  by  bond  or 

Chapter  V.  ^^^^    ^^^  ^^  ^^  illustrated  in  the  case  of  counter  claims  against 

Transmissi-  ^^^^  du®  under  the  obligations  of  a  lease,  by  Dickson  v.  Porteous, 

BinTT  OP  12th  November  1862.    See  also  the  case  of  The  Blair  Iron  Commny 
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NOTES,  am^<.     V.  Alison,  13th  August  1855,  in  which  effect  is  given  to  the  same 
15  D.  1.  rule  of  law.    An  onerous  indorsee  is  exempt  also  from  the  plea,  that 

18  D.  (H.  of  I  the  bill  or  note  was  granted  for  an  illegal  purpose  or  consideration, 
^ "'  I  provided  he  be  ignorant  that  it  was  so,  and  excepting  only  the  case 

\  of  a  fundamental  nullity  declared  by  Statute,  which  imports  a  mtium 
recUe,  Accordingly,  where  a  bill  was  granted  as  an  inducement  to 
accede  to  a  composition  under  a  sequestration,  although  that  circum- 
stance would  have  made  the  bill  unavailable  to  the  creditor  himself, 
yet  it  was  not  held  to  affect  it  in  the  hands  of  an  onerous  indorsee, 
inasmuch  as  the  Bankrupt  Act  then  in  force  did  not  attach  a  specific 
F.  C.  nullity  to  a  bill  granted  for  this  particular  purpose ;  Craig  v.  Sheills 

&  Co.,  15th  December  1809. 
Ikdorsation         But,  if  the  indorsee  has  not  paid  value,  and  holds  merely  for  behoof 
IN  trust.         ^£  ^j^^  indorser,  he  is  liable  to  all  the  objections  which  would  be 
available  against  the  party  from  whom  his  right  is  derived;  and, 
generally,  one  who  acts  on  behalf  of  any  party  to  a  bill  or  note  is 
entitled  to  no  right  or  benefit  which  could  not  be  claimed  by  the 
party  whom  he  represents.    Thus,  the  acceptor  of  a  bill  having  been 
incarcerated,  his  agent  paid  the  amount  to  the  holder,  and  required 
from  him  an  assignation  with  right  of  recourse  not  only  against  the 
acceptor,  but  also  against  the  drawer.    The  Court  found  him  not 
8  S.  430.  entitled  to  an  assignation  with  recourse  against  the  drawer;  Cameron 

V.  Robertson,  2d  February  1830. 
Proof  of  won-      It  is  an  established  rule  of  Law,  that  when  the  objections  which 
oKEBoeiTY.       ^^  competent  to  bar  the  claim  of  the  holder  of  a  bill  or  note  are 
stated,  viz.,  that  he  has  paid  no  value,  or  that  he  is  acting  mala  fide 
and  in  collusion  with  another  party  against  whom  objections  would 
lie,  if  the  claim  were  made  in  his  name,  these  objections  can  only 
be  proved  by  the  writ  or  oath  of  the  holder  himself ;  as  regards  the 
drawer,  for  example,  the  acceptor  cannot  suspend  a  charge  at  his 
instance,  unless  he  offer  to  prove  by  his  writ  or  oath  that  the  bill 
14  D.  485.       was  for  the  accommodation  of  the  drawer  himself;  CargiU  v.  Gould 
A  Co,,  12th  February  1852.    This  rule  is  founded  upon  the  consider- 
ation, that  the  benefit  of  summary  diligence  would  be  rendered  nuga- 
tory, if  it  might  be  suspended  upon  allegations  of  non-onerosity,  wala 
fides,  or  collusive  indorsation,  which  might  be  stated  by  any  one 
desirous  of  obtaining  the  delay  requisite  for  an  ordinary  proof.*    The 

18  D.  230.  *  In  the  case  of  Bofimatyne  v.  WtUon,  13th  December  1855,  it  was  held,  in  an  action  npoo 

a  bill,  that  circumBtances  of  grave  suspicion  are  sufficient  to  elide  the  presiunptioD  of  ho»a 
fides  in  favour  of  the  indorsee  of  a  bill,  and  to  expose  him  to  exceptions  pleadable  against  his 
cedent,  and  to  let  in  circumstantial  evidence  of  want  of  consideration.    And  it  was  obsernHl 
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rule  is,  no  doubt,  attended  with  occasional  hardships,  but  that  is  an      PartII. 
eyil  inseparable  from  the  system,  which  could  not  continue  to  exist    Chaptbr  V. 
in  a  beneficial  and  effective  form,  if  debtors  were  allowed  to  stay  dili-  Proop  op  hon- 
gence  by  allegations  not  capable  of  immediate  verification ;  and  the  ^^^^'^^' 
knowledge  of  the  risk  must,  in  a  large  measure,  give  to  this  the  , 

character  of  a  self-correcting  evil,  by  rendering  parties  cautious,  and  | 

slow  to  occupy  a  position  which  may  subject  them  to  the  payment  I 

of  liabilities  not  their  own.     The  important  principle  now  stated  is 
illustrated  by  the  case  already  cited  of  Wallaces  v.  Barrier  29th  M.  i484. 
NoTember  1798,  where  it  was  observed  on  the  Bench,  that  "  the  Law 
^  presumes  that  the  acceptor  gets  value,  and  this  presumption  can 
"  only  be  taken  off  by  writ  or  oath  of  party/'    The  privileges  of 
onerosity  are  acquired,  although  the  value  be  not  paid  until  the  bill 
or  note  is  overdue,  and,  accordingly,  one  who  was  originally  an  in- 
ioner  without  value  paid  or  received,  having  retired  the  bill  three 
nontbs  after  the  date  of  payment,  was  found  entitled  to  do  summary 
diligence  against  the  acceptor ;  Kidston  v.  Stead  d:  Son,  2l8t  January  F-  ^' 
1809.    The  cases  of  WiUcie  and  Crawford,  which  have  been  already  Supra,  p.  34i, 
referred  to,  illustrate  the  same  principle.  ^^^^  *^~ 

We  have  already  found,  that  bills  and  notes  may  be  effectually  Onerosity. 
drawn  and  indorsed,  although  they  do  not  bear  to  be  for  value.    When 
tbe  bill  bears  that  it  is  for  value  in  the  hands  of  the  drawee,  it  has 
never  been  doubted,  that  a  presumption  is  thus  raised,  which  can 
only  be  taken  off  by  the  writ  or  oath  of  party,  that  the  acceptor  is 
tbe  true  debtor ;  and  this  is  strongly  exemplified  in  the  above-cited 
case  of  Wallaces,  where  effect  was  given  to  the  presumption,  although  m.  u84. 
the  description  of  the  value  was  false.     Upon  the  authority  of  the 
case  ot  Cunningham  v.  Agneto,  4th  July  1711,  Mr.  Erskine  indicates  m.  i531. 
an  opinion,  that,  when  a  bill  or  note  does  not  expressly  bear  value  ^"■^-  "*•  ^'  ^^* 
^  the  hands  of  the  person  drawn  upon,  the  presumption  is  in  his 
Javoar,  and  he  will  be  entitled  to  recover  from  the  drawer.    The 

'B  the  Bench  that  even  an  oneroua  iudorsee,  if  in  maid  fide,  would  haye  been  in  the  same 
?08iiion.    In  the  caae  (d  HtaUer  v.  Oearge's  Trustees,  13th  May  1834,  the  Lord  Chancellor  7  Wil.  &  Sh. 
^^tserred: — "  It  has  been  insisted,  that  it  is  to  be  presumed  in  all  cases,  that  an  indorsee  App.  333. 
"  lK>kl8  the  character,  and  is  entitled  to  the  privileges  of  a  bond  fide  onerous  indorsee,  until 

*  ^  presumption  is  removed  by  the  confession  of  party  or  by  writings.    But  an  indorsee 

*  who  hu  oibtained  a  bill  by  fraud,  or  to  whom  it  has  been  indorsed  by  collusion  with  the 
Bidoner  for  the  purpose  of  cheating  creditors,  would  not  be  likely  to  confess  that  he  was  not 
t  land  fide  holder,  or  to  fiimish  any  written  evidence  that  would  destroy  his  right  to  sue 
•«  the  bill  indorsed  to  him.    Such  a  rule,  if  generaUy  acted  on,  would  be  a  cover  for  every 

'  ^ecies  of  iniquity.    The  modem  cases  show,  that  evidence  raising  a  suspicion  of  fraud 

'*  pfVT«nU  die  application  of  this  rule,  and  lets  in  circumstantial  evidence  to  prove  the  want 

"  of  hcmA  fide  oonmderation  for  the  indorsement."    See  also  Mackenzie  v.  Hail,  21st  Feb-  17  D.  460. 

'luylSSd. 

*  ^i^Mre  any  bfll  or  note  has  been  lost,  stolen,  or  fraudulently  obtained,  the  holder  of  such 
**  Mflor  note  suing  or  doing  diligence  thereon  shall  be  bound  to  prove  that  value  was  given  ' 
'W  Ua  Ibr  the  same;  but  sach  proof  may  be  made  by  parole  evidence;**  19  &  20  Vict.  ■ 


L 
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Pabt  II.      modern  practice,  however,  does  not  countenance  this  distinction,  and 
Chapter  V    ^^®  acceptor  is  held  to  be  the  proper  debtor  by  force  of  his  accept- 
ance merely,  and  the  doctrine  stated  from  the  Bench  in  the  case  of 

M.  1484.  WaMaces,  that  the  law  presumes  the  acceptor  to  have  received  value, 

is  of  general  application,  and  was  strongly  illustrated  in  the  case  of   f! 

M.  1541.  M^DoufoU  v.  Buice  of  Douglas,  June  1731,  where  the  value  described    \ 

in  the  bill  never  arose.     When  the  bill  is  in  favour  of  a  third  party,  \  * 
the  words  "value  received"  are  interpreted  to  import,  that  value  has  ^ 
been  received  by  the  drawer  from  the  payee.     In  this  case,  these     J 

Byles,  p.  61.      words  hav6  been  regarded  in  England  as  ambiguous,  since  they  may  \  i 
mean  either  value  received  by  the  drawer  of  the  payee,  or  by  the  *  ^ 
acceptor  of  the  drawer.     But  the  former,  which  is  the  construction 
applied  in  Scotland,  is  preferred  for  this  reason,  as  stated  by  Lord .  ^ 
Ellbnbobouqh,  that  it  is  more  natural  "that  the  party  who  draws  the  A 
"  bill  should  inform  the  drawee  of  a  fact,  which  he  does  not  know,  ^    C 
"  than  of  one  of  which  he  must  be  well  aware."    As  the  payee  is      ; 
with  us  the  creditor  in  the  bill,  so  the  presumption  is  in  his  favour,      i 
although  the  words  "value  received"  are  not  used.    This  was  expresdj 

M.  1535.  decided  in  Scott  v.  Laing,  19th  March  1707.    The  presumption  of 

value  given  by  the  payee  to  the  drawer  does  not  hold  where  the 
tenor  of  the  bill  is  inconsistent  with  that  construction  ;  and,  when  a 
bill  was  drawn  payable  to  A.  for  ^600  "  value  in  account  as  per 
advice"  that  was  held  to  express  value  between  drawer  and  acceptor, 
and  not  pleadable  against  the  payee,  so  as  to  affect  the  rule  that  no 

10  D.  560.        value  can  only  be  proved  by  writ  or  oath  ;  Wilson  &  Philip  v.  Loder^ 
1st  February  1848. 

Donation  AVD      It  was  formerly  held  incompetent  to  constitute  a  donation  in  the 

LEGACY  BY  anx.  f^^  of  a  bill,  aud,  accordingly,  in  the  case  of  Weir  v.  ParkhiU,  Ttii 

M.  1413.  January  1737,  action  was  refused  upon  a  bill  as  gratuitous  ;  and  the 

same  doctrine  was  applied  to  legacies,  which  it  was  held  incompetent 

M.  8107.  to  grant  in  the  form  of  a  bill ;  Dowie  v.  MiUie,  2d  February  1 786, 

and  previous  cases.     These  decisions  were  attributable,  probably^  \n 
a  large  measure  to  the  way  in  which  bills  and  notes  were  at  an  early 
period  regarded  as  exclusively  applicable  to  mercantile  transactiona, 
and  to  a  feeling  of  insecurity  connected  with  them  before  the  year  1 772, 
when  their  effect  became  limited  by  the  six  years'  prescription.    Even 
before  the  date  oi  Bowie's  case  other  decisions  had  been  pronounced, 
not  entirely  reconcilable  with  these  in  principle ;  and  the  tendency 
latterly  has  been  to  relax  the  operation  of  the  rule  rejecting    bills 

M.  6097.  granted  on  donations  and  legacies.     Thus,  in  Barbour  &  Sl^xchwood 

I  V.  Hair,  8th  February  1753,  bills  indorsed  on  deathbed  by  a  busband 
[  to  his  wife  gratuitously,  were  found  properiy  delivered,  and  eSectnally 

M.  1416.  « transferred,  to  her.  In  Adam  v.  Johnstone,  2d  December  1 782  a 
donation  mortis  causd  was  effected  by  a  bill  in  this  ingenioua  manner 
The  donor  granted  his  acceptance  to  two  third  parties,  wbo^  in  con 


:bill8  and  promissory  notes.  347 

deration  thereof,  granted  their  bill  to  the  donee.     Tliis  transaction      P^bt  II. 
IS  supported,  and  it  was  observed  on  the  Bench,  that  in  consequence    Chaptor  V. 
the  statute  rendering  action  upon  bills  necessary  within  six  years, 
ire  was  less  danger  of  fraud  than  previously,  when  they  might  be 
d  upon  any  time  within  forty  years,  and  that,  consequently,  those 
nments  were  to  be  construed  with  less  suspicion  and  strictness  now 
n  formerly.    In  Steel's  Disponees  v.  Wemyss,  18th  December  1793,  m.  1409. 
mtuitous  draft  upon  a  bank  was  found  available  to  the  party  to 
om  it  was  given,  after  the  grantor's  death  ;  and  in  Reid  v.  Milne^  Hume,  p.  60. 
ii  November  1808,  a  bill  drawn  by  a  person  moribundus  on  his 
btor,  and  delivered  with  a  written  statement  that  it  was  intended 
a  gift,  was  found  effectual  to  the  payee     By  the  two  decisions 
ft  quoted  in  conjunction  with  that  of  Barbour  it  is  established,  that 
donation  may  be  effected  by  a  draft  upon  a  third  party,  or  by  in- 
OTsing  a  bill.     The  case  does  not  appear  to  have  occurred  in  late 
fears  of  a  donation  constituted  by  an  acceptance,  and,  as  the  last 
decisions  upon  that  point  are  negative  of  the  competency,  it  must 
still  be  regarded  as  at  least  doubtful  whether  an  acceptance  granted 
ad  a  donation  would  be  sustained.     There  is  no  doubt,  that,  in  the  | 
bands  of  an  onerous  indorsee,  it  is  not  a  valid  objection  to  a  bill  that  1 
it  was  accepted  as  a  donation  or  legacy ;  Shaw  v.  FarqtJiary  24th  Af.  1444. 
November  1761. 

Effect  fif  payment  of  bill — When  payment  of  a  bill  is  made  by  the  Effect  of  pat- 

aeceptor,  the  obligation  by  him  and  the  drawer  to  the  payee  is  thereby  ^  "  ^^  ^^^' 

eitioguished.     And,  if  the  drawer  is  himself  the  payee,  the  effect  of 

f^jment  bj  the  acceptor  will  depend  upon  the  state  of  accounts 

Ictwecn  the  parties.     If  the  acceptor  was  debtor  to  the  drawer,  the 

<!ebt  will  be  compensated,  and  so  extinguished,  by  the  amount  of  the 

lill    If  the  acceptor  was  not  debtor,  then  he  will  have  a  claim,  and 

3D  action  to  enforce  it,  against  the  drawer,  for  the  amount  of  the  bill, 

ami  of  the  commission  allowed  by  the  usage  of  merchants.     It  may  be 

iis^nmed,  as  an  unfailing  criterion  for  determining  who  is  ultimately 

•iibic  for  the  payment  of  a  bill,  that  the  responsibility  will  be  fixed 

'^'IfOR  him  who  is  truly  the  debtor.     But  here  it  is  to  be  remembered, 

that  the  Law  has  established  its  own  presumptions  of  liability,  which, 

^  the  absence  of  other  evidence,  will  subject  first  the  acceptor,  and 

^rtcrwards   the    indorsers  in  succession.     That  rule  is  clear.     The 

•'  y!j>iOT  19  the  proper  debtor,  liable  even  to  a  party  who  has  indorsed 

^  the  accommodation  of  the  drawer,  if  that  party  retires  the  bill ; 

^^tmdge  v.  Liddell  A  Co.,  14th  January  1862.    Whenever,  therefore,  14  d.  828. 

<^Qe  becomes  a  party  to  a  bill  in  a  capacity  which  does  not  represent 

i^  true  position  in  the  transaction,  as  when  one  accepts  for  the  ac- 

'^^cunodation  of  the  drawer,  or  indorses  in  order  to  accommodate  the 

'•I'iorsee,  then  it  is  of  primary  importance  that  he  obtain  and  preserve 


\ 


348  LECTURES  ON  CONVEYANCINO. 

Part  II.      indisputable  evidence  that  he  is  not  the  proper  debtor,  as  otherwise 
Chafteb  V.    *^®  presumption  of  law  may  saddle  him  with  a  liability  truly  belong- 

Epfect  of  pat-  ing  to  another.    Wlien  proper  evidence  is  produced,  however,  the  law 

MBNT  BY  AccEP-  ^iu  ccrtaluly  impose  the  debt  upon  the  proper  debtor.     Thus,  a  bil\ 

''^^  having  been  accepted  for  the  drawer's  accommodation,  and  paid  on 

behalf  of  the  acceptor's  representatives  by  their  agent,  who  took  a 
title  to  the  debt  in  his  own  name  by  assignation,  he  was  found  entitled 

Hume,  p.  65.     to  do  diligence  against  the  drawers ;  Napier  v.  Wilson  ^  Sons,  16th 

November  1810.  By  the  opinion  of  the  Court,  the  decision  is  put 
upon  the  same  footing  as  if  the  diligence  had  been  used  by  the  ac- 
ceptor himself  against  the  drawer,  which  in  the  circumstances  they 
held  to  be  competent.     It  is  instructive  to  compare  this  case  with 

8  8.  430.  that  of  Cameron  v.  Robertson,  2d  February  1 830,  formerly  referred  to, 

where,  the  acceptor's  agent  having  retired  the  bill,  the  Court  would      , 
not  grant  him  a  title  to  charge  the  drawer,  there  being  no  evidence 
that  the  acceptor  was  not  the  proper  debtor.     When  the  acceptor 

4  D.  186.         p&ys  ft  bill,  he  is  entitled  to  receive  deliveiy  of  it ;  Thomson  v.  Isat, 

1st  December  1841  ;  and  it  is  of  great  importance  that  he  should 
obtain  delivery.  In  the  case  just  referred  to,  the  acceptor  would  have 
remained  liable  for  payment  if  he  had  not  got  possession  of  the  bill. 

11  S.  665.  In  WaddeWs  Trustees  v.  Scotts,  24th  May  1833,  bills  found  in  the 
repositories  of  the  creditor  were  enforced  against  the  aeceptors,  not- 
withstanding their  allegations  of  payment,  of  which,  however,  they 

2D. 804.  had  not  sufficient  evidence.     And  the  case  of  Irvine  y.  Lang,  6th 

March  1840,  is  very  strong  to  the  same  effect,  the  acceptor  of  a  bill, 
found  in  the  deceased  drawer's  repositories,  having  been  subjected  in 
payment  at  a  distance  of  years,  notwithstanding  strong  averments, 
and  various  presumptions,  of  payment     In  the  recent  case  also  of 

14  D.  849.  MUne  V.  Doiialdson^  10th  June  1852,  the  presumption  of  payment  by 
the  proper  debtor  was  found  not  to  hold,  where  the  bill  is  found  in 
the  repositories  of  the  drawer.  When  a  foreign  bill  is  paid,  delivery 
of  all  the  parts  should  be  required. 

If  a  bill  past  due  be  found  in  the  acceptor's  hands,  his  possession 
raises  a  presumption  that  it  was  paid  by  him,  although  it  may  bear 
no  receipt  to  that  eifect,  according  to  the  maxim,  chirographum  apud 
ddiitorem  repertum  presumitur  sohitum.    If  it  can  be  shown,  how- 
ever, that  the  acceptor  has  obtained  possession  improperly,  tlie  Court 

2  S.  431.  will  order  him  to  deliver  it  up ;  Edward  v.  Fyfe,  26th  June  1823.     In 

*.  order  to  avoid  the  risk  of  question,  the  acceptor,  when  he  T^tires  a 

.  bill,  or  the  grantor  a  note,  ought  to  obtain  a  receipt  or  discharcn^ 

written  upon  it.  By  special  exemption  such  a  receipt  requires  no  stamiv 

When  a  bill  is  delivered  to  a  wrong  party,  the  party  so  delivering  it 

must  procure  its  restoration  to  the  rightful  owner,  or  pay  the  contents 

4  D.  1424.         Vignes  v.  Edinburgh  and  Leith  Bank,  16th  June  1842.     ^fter  pay 

ment  by  the  acceptor  of  a  bill  or  grantor  of  a  promissory  note  *i 
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cAnnotbe  re-issued,  unless  it  be  iu  the  extraordinary  case,  that  it      Part  11. 
contAins  an  obligation  by  the  drawer  to  repay.     Of  this  there  is  an    Chapter  v 
example  in  Oriersan  v.  Earl  of  Sutherland,  28th  June  1727 ;  and  m.  1447. 
after  having  been  retired  by  the  acceptor  the  bill  was  held  indorsable, 
80  as  to  transfer  a  claim  for  the  repayment. 

When  a  bill  is  paid  not  by  the  acceptor  but  by  an  indorscr,  who  Effect  op 
will  be  entitled  to  recourse  against  the  proper  debtor,  he  must  take  a  ^^'^^^  ^^ 

INDOBflEE 

receipt  acknowledging  the  amount  as  paid  by  him,  the  presumption 
of  law  being,  when  there  is  no  receipt,  or  one  in  general  terms,  that 
the  payinent  was  made  by  the  acceptor ;  and,  therefore,  although  the 
bill  may  have  been  paid  by  one  entitled  to  recourse  against  the  ac- 
ceptor, and  may  be  found  in  his  possession  or  repositories,  the  pre- 
sQioption  of  payment  by  the  acceptor  will  prevail,  unless  there  be 
evidence  of  the  contrary.    Effect  was  given  to  that  presumption  in 
the  cases  of  Brown  v.  Kerr,  1 4th  June  1 809 ;  Wd>8ter  v.  Thomas,  1 5th  Hume,  p.  62. 
January  1819.*    When  a  partial  payment,  however,  has  been  made,  F.  C. 
and  acknowledged  on  the  bill  without  specifying  who  made  it,  the 
receipt  for  that  amount  may  be  made  special  when  the  bill  is  fully 
retired,  so  as  to  enable  the  party  paying  to  sue  for  the  whole  amount ; 
Sovtar'a  RepreeentoHves  v.  SoiUar,  29th  June  1827.     Payment,  like  5  8. 876. 
acceptance,  may  be  made  supra  protest,  but  the  protest  must  be  taken 
at  the  time  of  payment,  and  not  afterwards. 

Id  conclusion  on  the  subject  of  payment,  when  various  bills  of  the 
same  debtor  are  held,  each  one  must  be  accounted  on  for  itself  as 
regards  the  relief  of  other  parties  ;  so,  when  a  drawer  or  indorser  has 
paid  in  part  of  a  particular  bill,  and  the  holder  afterwards  recovers 
the  foil  amount  of  that  bill  from  the  proper  debtor,  he  is  bound  to 
^peat  the  partial  payment,  although  other  bills  of  the  same  debtor 
maj  not  be  fully  satisfied  ;  Patten  v.  The  Royal  Bank,  28th  March  15  D.  617. 
1853. 

Hitherto  we  have  assumed  the  bill  or  note  to  be  in  every  respect 
^^gular,  and  to  be  paid  when  due.  If  the  acceptor  fails  to  pay,  then 
there  is  a  legal  resource  available  against  him,  and  all  the  others 
iable,  provided  the  instrument  is  in  itself  unobjectionable,  and  that 
it  has  been  duly  negotiated.  Before  describing  the  statutory  privi- 
ly of  execution,  therefore,  let  us  inquire  whether  the  instrument 
^  entitled  to  them  by  its  own  integrity,  and  by  observance  of  the 
ndes  of  negotiation  necessary  to  preserve  recourse. 

*  A  general  receipt  of  pajnneDt  indoraed  upon  a  bill  operates  as  an  extinction  of  the  debt ! 
3  ^^va  of  the  acoeptor,  unleBS  the  contrary  be  proved  by  his  writ  or  oath ;  Martin  v.  Smithy  |l7  D.  143. 
'<'>  l*e«raber  1854.  Where  the  acceptance  of  a  bill  has  been  cancelled}  without  any  aver- ' 
•^t  that  this  was  done  firandnlently  or  by  accident,  an  indorsee,  suing  the  acceptor  npon 
^  ^llegilion  that  he  had  retired  the  bill,  and  allowed  the  scoring  of  the  signature,  for  the  \ 
r-'iiafthe  acceptor,  must  prove  this  allegation,  which  is  one  of  a  contract  of  loan,  by  the  * 
"'••fc'i  writ  or  oath  ;  Und, 
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Part  II.  Vitiation  of  bills  and  notes. — In  order  that  a  bill  or  note  may 

Chaptbr  V.  J^tain  its  statutory  privileges,  it  must  be  entire,  and  not  vitiated  by 
alteration  or  addition ;  and,  where  an  alteration  or  erasure  appears, 
which  has  not  been  authorized  or  acquiesced  in  by  all  parties  con- 
cerned, that  infers  a  fundamental  nullity,  rendering  the  instmment 
incapable  either  of  being  the  ground  of  diligence,  or  of  serving  as  a 
document  of  debt.  These  serious  consequences  result  from  an  alter- 
ation in  any  material  part — ^as  the  date,  the  sum,  or  the  term  of  pay- 
ment, or  in  any  other  part  inferring  in  any  manner  a  change  of  the 
Vitiation  im  original  contract.  In  the  following  cases  bills  were  vitiated  by  an 
DATE.  unauthorized  alteration  of  the  date : — Murchie  v.  Mac/arhnef  1st 

M.  1468.  July  1796.     Here  the  date  was  changed  from  7th  to  17th  June  by 

the  interpolation  of  the  figure  1,  with  an  appearance  different  from 
that  of  the  rest  of  the  bill.     The  diligence  was  in  consequence  sns- 
M.  fxxe  "Bill,**  ponded.     In  Allan  v.  Young,  6th  March  1800,  the  date  was  altered 
App*.  No.  10.    to  a  day  six  months  after  the  original  date,  in  order  to  avoid  pre- 
scription, and  the  bill  was  in  consequence  found  inadmissible  as  evi- 

2  S.  88.  dence  of  a  debt.    In  Russell  v.  Ma^nab^  14th  December  1822,  the 

date  had  been  altered  from  1811  to  1814,  and  the  bill  was  conse- 

3  S.  345.  quently  adjudged  to  be  '^  a  null  document"   In  Hamilton  v.  if onteoAi 

1st  December  1824,  the  figure  5  in  the  date  25th  December  had  been 
superinduced ;  but  it  could  not  be  discovered  whether  it  had  been 
written  on  an  erasure,  or  whether  there  had  ever  been  another  figore 
under  it  The  Court  held  the  superinduction  to  be  a  vitiation  suffi- 
cient to  annul  the  bill  as  an  actionable  document     la  the  case  of 

4  D.  1347.        Armstrong  v.  Wilson,  2d  June  1842,  the  day  of  the  month  was  written 

upon  an  erasure,  without  the  knowledge  or  consent  of  parties,  and 
the  bill  was  in  consequence  reduced.  The  date  is  in  essentialibus, 
even  where  it  does  not  afiect  the  time  of  payment,  as  in  a  bill  pay- 
12  D.  816.  able  on  demand ;  M'Rostie  v.  HaUey,  2d  March  1850. 
YiTiATioH  iH  An  alteration  in  the  term  of  payment  not  authorized  by  the  parties, 
uiZr  ^^''*  ^«  equally  fatal ;  Murdoch,  Robertson,  Jh  Go.  v.  Lee,  Rodger,  A  Co., 
i.  BeU's  Com.  26th  December  1801.  In  this  case  a  bill  for  ^1000,  payable  on  de- 
3^i-  mand,  was,  without  authority,  altered  to  payable  one  day  after  date, 

in  order  to  make  it  bear  interest.     In  an  action  founded  on  this  bill, 
which  was  a  renewal  of  a  previous  one,  the  Court  of  Session  gave 
judgment  for  the  amount  of  the  original  bill  and  interest ;  but  the 
See  tn/ra,  p.     House  of  Lords  dismissed  the  action  as  grounded  on  the  altered  bill, 
reserving  to  the  parties  to  bring  an  action  on  the  previous  one.     The 
Lord  Chancellor  observed,  that  in  England  it  would  have  been  a 
sufiicient  answer  to  the  action  as  brought,  to  have  stated,  **  that  the 
"  bill,  in  consequence  of  the  alteration,  was  not  the  contract  of  the 
"  parties ;  that  the  alteration  of  that  bill  (a  voluntary,  if  not  a  cri- 
'^  minal,  act  of  the  pursuer)  had  annihilated  it,  and  it  could  not  be 
4  s.  102.  "  restored  or  made  a  ground  of  demand."   In  Hamilton  v.  Kinneav  i 
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S(nw,l7th  June  1825,  upon  the  report  of  a  banker  and  engravers,      PartIL 
that  a  bill  had  been  vitiated  by  alteration,  erasure,  or  otherwise,  the    Chaptkb  V. 
auction  being,  that  the  term  of  payment  had  been  altered  from 
1826  to  1825,  the  Court  suspended  a  charge  without  caution  or  con- 
signation. 

The  sum  of  a  bill  is  also  a  vital  part,  and  any  unauthorized  inter-  VmATioif  in 
fcrenee  with  it  destroys  the  instrument ;  Maclean  v.  Morrison,  20th  ™s^  ^^3 
Hay  1834.  In  this  case  the  sum  was,  after  acceptance,  altered  from 
^24  to  £26y  of  which  alteration  the  acceptors  were  not  proved  to 
have  received  notice,  and  they  were  in  consequence  found  not  liable 
for  payment  even  of  the  sum  for  which  they  admitted  that  they  had 
accepted,  and  although  one  of  them  had  received  a  part  of  the 
proceeds. 

A  bill  is  also  vitiated  by  an  unauthorized  alteration  of  the  address.  Vitiation  in 
affecting  the  position  of  the  parties.  So,  a  bill  having  been  addressed 
to  one  of  the  acceptors  expressly  "  as  cautioner,*'  and  these  words 
iaWng  been  erased,  and  the  words  '^  conjunctly  and  severally"  intro- 
duced, the  acceptors  were  found  not  liable ;  Robertson  v.  Annan,  27th  ^  ®-  ^• 
Vay  1825.  Here  it  will  be  observed,  that  no  benefit  would  have 
resulted  to  the  drawer  by  the  alteration,  the  acceptor,  wlio  signed  as 
cautioner,  being  as  fully  liable  in  that  capacity  as  if  he  had  accepted 
conjunctly  and  severally.  The  effect  of  the  alteration,  therefore, 
would  have  been  to  cut  off  the  claim  of  relief  of  the  one  acceptor 
against  the  other,  and  in  this  respect  it  implied  an  alteration  of  the 
contract 

A  bill  may  also  be  vitiated  by  interference  with  the  signatures  of  Vitiation  in 
the  drawers   and  indorsei's;   M^Ewen  v.  Oraham,   21st  November  ^u^'^"^" 
J  833,  where  a  name  being  erased  below  that  of  the  apparent  acceptor  12  S.  110. 
of  a  bill,  the  Court  refused  to  allow  action  upon  it.     In  Cailender  v.  F.  C. 
KUpcUrick,  10th  December  1812,  a  bill  was  held  to  be  vitiated  by  the 
deletion  of  the  name  of  one  of  two  drawers,  who  was  also  an  indorser. 
Thia  had  been  done  by  mistake,  but  it  affected  the  question  of  relief 
between  the  two  drawers,  and  was  held,  therefore,  to  extinguish  the 
obligation.     In  Thomson  v.  Bell,  5th  July  1850,  a  past  due  bill  found  12  D.  1184. 
^  the  repositories  of  the  deceased  drawer,  torn  into  three  pieces,  was 
P^ed  together,  and  a  charge  given  upon  it,  but  the  Lords  held  it  to 
be  uo  warrant  for  summary  diligence. 

Another  grand  source  of  nullity  from  alterations  in  bills  exists  in  Aia-eration  in 
^be  operation  of  the  stamp  laws.     Under  these  it  is  held,  that  any  fbcted*by*tue 
oaterial  alteration  upon  a  bill  or  note,  after  it  is  issued,  is  in  effect  ^"^^^^  ^^^8- 
the  creation  of  a  new  instrument,  and  the  document  is,  therefore, 
feodored  void  for  want  of  a  new  stamp.     This  is  a  defect  which  the 
««s«nt  of  parties  cannot  remedy ;  Fleming  v.  Scott,  1  st  July  1 823.  ^  S.  446. 
Here,  after  delivery,  the  original  drawer  and  indorser  deleted  his 
^'goature  as  drawer,  and  another  party  signed  as  drawer  and  first 
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indorscr.  The  Court  considered  the  bill  null  as  a  document  of  debt, 
both  at  common  law  and  under  the  Stamp  Act.  It  was  attempted 
afterwards  to  establish  a  claim  upon  the  same  bill  in  an  ordinary 
action,  but  without  success,  as  will  be  seen  in  the  report  of  the  case 
of  Young's  Trustees  v.  The  Paisley  Bank,  10th  March  1831.  In 
Miller,  M'Kay,  and  Co,  v.  Robertson,  21st  Hay  1835,  a  promissory 
note,  altered  in  the  date  after  delivery,  was  adjudged  void.  In 
Homes  v.  Purves,  7th  June  1836,  a  promissory  note  and  bill  wcte 
held  null,  in  consequence  of  a  new  obligant  having  subscribed  both, 
after  they  were  issued  as  completed  instruments. 

We  have  already  seen  the  House  of  Lords  reserving  to  a  party 
non-suited,  when  founding  upon  a  vitiated  bill,  rights  of  action  upon 
a  previous  bill,  of  which  it  was  a  renewal  The  case  of  Soutari 
Representatives  v.  Soutar,  29th  June  1827,  is  an  example  of  a  claim 
established  upon  an  original  bill,  when  the  renewal  was  vitiated. 

It  is  thus  firmly  established,  that  alteration  in  a  material  pari  of  a 
bill  renders  it  null  at  common  law  as  against  parties  not  consenting 
to  the  change,  and  null  under  the  Stamp  Acts,  although  authorized 
by  the  parties,  if  made  after  the  instrument  is  issued.     But»  if  the 
alteration  be  made  before  acceptance,  the  bill  will  not  be  vitiated, 
even  although  the  change  be  in  a  material  part,  although  it  may 
prevent  it  from  forming  the  ground  of  summary  diligence.     In  the 
case  of  Bryce  v.  Dickson,  16th  November  1810,  it  was,  no  doubt,  held, 
that  a  bill  was  vitiated  by  an  alteration  in  the  term  of  payment, 
although  proof  was  offered  that  the  alteration  was  made  in  order  to 
correct  a  mistake  at  the  time  of  writing  out  the  bill     But  this  deci- 
sion has  not  been  followed  as  an  authority,  and  it  is  in  opposition 
to  the  general  tenor  of  the  judgments  pronounced  both  before  and 
since.     In  Henderson  v.  Hay,  20th  February  1802,  a  bill,  dated  in 
1799,  was  first  by  mistake  made  payable  in  1780,  which  was  corrected 
to  1800.     The  Court  did  not  regard  this  as  a  vitiation,  but  as  a  mere 
blunder  by  the  writer  of  the  bill  at  the  time  of  writing  it    In  White- 
head V.  Henderson,  19th  February  1836,  a  proof  was  allowed  of  an 
averment,  that  an  alteration  in  the  date  of  a  bill  had  been  made  by 
the  writer  of  it  with  consent  of  the  acceptors,  at  the  time  it  was 
written.     The  proof  failed,  but  the  allowing  of  it  shows  thai  the 
averment  was  considered  relevant  to  obviate  the  plea  of  Titiation. 
In  Sutherland  v.  Morrison,  Ist  July  1823,  an  alteration  iu  ihe  date 
of  a  bill,  made  by  the  acceptor  himself,  was  held  not  to  be  a  g^und 
even  for  suspending  summary  diligence.     The  recent  decision  of 
M'Rostie  V.  HaUey,  18th  November  1849,  shows  a  proof  allowed  be- 
fore answer,  that  the  date  of  a  bill,  though  written  upon  an  erasure, 
was  the  true  date,  and  that  it  was  so  written  when  the  bill  was  made 
and  delivered.     This  was  allowed,   however,  only  to  support    the 
instrument  as  a  document  of  debt,  the  Court  holding  the  eac  facie 
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iiregularity  sufficient  to  deprive  it  of  the  privilege  of  summary  exe-      Part  n. 
cotion   This  was  clearly  settled  in  a  subsequent  stage  of  the  same   chapter  V. 

cm  ^  12  D.  816. 

There  are  various  decisions  to  the  effect,  that  immaterial  altera-  imiATEBiAL 
tions  do  not  affect  the  validity  of  a  bill  or  note.    In  Mili  v.  Russell,  ^jJ'^iT^&If 
16tii  January  1810,  an  indorsee,  having  through  ignorance  written  jp  q 
his  name  upon  the  face  of  the  bill,  drew  his  pen  through  it.    The 
Court  r^rded  this  as  an  innocent  blunder,  and  refused  to  suspend 
a  charge.    In  BeaUie  v.  Haliburton,  18th  February  1823,  the  place  of  2  S.  225. 
payment  of  a  bill  being  sufficiently  expressed  without  reading  part  of 
it)  which  was  written  upon  an  erasure,  the  Court  reiused  to  suspend 
the  diligence  upon  that  ground.    In  M'Ara  v.  Watson,  3d  June  1823,  2  S.  360. 
the  Christian  name  of  an  indorsee  in  a  special  indorsation  having 
been  written  William  instead  of  Thomas  by  mistake,  was  corrected. 
The  Court  found  the  bill  insufficient  to  warrant  summary  diligence, 
but  reserved  to  the  charger  his  claim  in  an  ordinary  action ;  and,  in 
Ocnmercud  Bank  v.  Paton,  28th  June  1837,  a  promissory  note  hav-  15  S.  1202. 
uig been  granted  bearing  to  be  for  ''  vakie  in  trust  account"  and  the 
i^^Qie  of  the  truster  added  after  it  was  issued,  the  Court  held  the  bill 
not  to  be  thereby  vitiated.    The  addition  of  addresses  to  the  indor- 
aer  8  names,  although  erroneous  and  copied  into  the  protest,  does  not 
^tiate  the  bill,  because  such  additions  are  immaterial,  and  not  being 
in  svhstantialihus  do  not  interfere  with  the  operation  of  the  bill ;  4  d.  62. 
^ing  V.  Creighton,  23d  November  1841  ;  affirmed  11th  May  1843.       2  Bell's  App.si. 
In  considering  the  effect  of  alterations  upon  bills,  it  is  necessary  to  Alteration  op 
keep  in  view  the  principle  applied  to  skeleton  bills,  which,  we  have  from  neolj- 
seen,  are  those  issued  blank  with  the  acceptor's  signature,  and  carry  c^or^Ind^ 
^  implied  authority  to  render  him  liable  to  any  amount  which  the  ofooBSERs. 
stamp  IS  capable  of  bearing.     Upon  the  same  principle  it  has  been 
held,  that,  when  a  bill  is  issued  in  such  a  state,  that  the  sum  can  be 
•iitered  without  necessarily  exciting  suspicion,  such  a  fraud  will  not 
exempt  from  liability  to  a  boni  fide  onerous  holder  the  acceptor  and 
icdorserst,  who  have  issued  and  transmitted  the  instrument  in  a  form 
aable  to  such  misuse;  Pagan  y.  Wylie,  19th  June  1793.     In  this M.i 660. 
^^^t  a  bill  accepted  for  eight  pounds  was  altered  into  eighty-four,  by 
utterpolation  upon  a  blank  space  after  the  word  eight.    It  was  held 
-'J  the  Court,  that  "  the  circumstance  of  leaving  a  blank  must  be 
'  held  as  a  tacit  mandate  from  the  parties  whose  names  were  upon 
^  the  bill,  intrusting  the  holder  with  the  power  of  filling  it  up,  and 
'  tHey  refused,  therefore,  to  suspend  a  charge  for  the  full  amount" 
And,  in  the  case  of  Stewart  v.  Bird,  14th  November  1822,  the  same  2  s.  13. 
principle  was  applied,  where  a  bill  was  alleged  to  have  been  altered  in 
tbo  date  from  4th  to  14th  March ;  but  as  this  was  not  done  in  a  sus- 
picious manner,  and  the  document  was  ex  facte  unexceptionable,  a  bill 
'••f  AQspension  was  refused.    But,  when  such  an  alteration  is  obvious, 

23 


354 


LECTURES  ON  OONVBYANCING. 


PaotII.      and  capable  of  detection  by  ordinary  vigilance,  the  indorsee,  who 
Chapter  V.   purchases  a  document  tlius  observably  vitiated,  will  himself  suffer  the 
Hume,  p.  42.    loss ;  Watsons  V.  Thomson  and  Co.,  27th  June  1798.     Here  a  bill 
accepted  for  siaiy  pounds  was  altered  so  as  to  bear  the  words  one 
hundred  and  sixty.    But  this  was  done  in  such  a  manner  as  to  give 
the  sum  an  "awkward  and  crowded  appearance/'  and  the  Court, 
therefore,  suspended  the  charge,  thus  throwing  the  loss  upon  the 
bankers  who  had  discounted  the  bill.    The  effect  of  an  alteration,  as 
depending  upon  its  obviousness,  or  capability  of  detection  by  ordinary 
care,  is  well  shown  in  the  case  of  Orahame  v.  Gillespie  and  Co.,  27tK 
January  1 795,  where  of  two  bills,  in  both  of  which  the  amount  had 
been  fraudulently  increased,  one  was  found  not  actionable,  the 
alteration  upon  it  being  obvious,  while  the  other,  which  was  not 
suspicious  in  appearance,  was  sustained  as  affording  the  indorsee  a 
claim  for  the  increased  value 
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Due  negotiation  of  bills  and  notes. — In  order  to  preserve  its  privi- 
leges and  recourse  against  all  the  parties  liable,  a  bill  must  not  only 
be  entire  and  un vitiated,  it  must  also  be  duly  negotiated — that  is, 
the  holder  must  present  it  for  acceptance,  when  that  is  necessary, 
and  after  acceptance,  or  without  it,  if  it  be  unnecessary,  he  must 
present  it  at  the  proper  time  and  place  for  payment;  and  upon 
failure  to  accept  or  to  pay,  he  must  protest,*  and  give  notice  to  the 
parties  liabla  These  steps  constitute  due  negotiation,  and  we  are 
now  to  point  out  the  rules  by  which  they  are  conducted. 

It  is  chiefly  in  bills  drawn  payable  after  sight,  that  acceptance  is 
requisite,  there  being  no  data  for  fixing  the  time  of  payment  of  bills 
after  sight,  until  the  exhibition  to  the  drawee  is  made,  and  the  date 
of  it  determined,  either  by  his  acceptance  with  a  date  subjoined  to 
it,  or,  if  he  refuse  to  accept,  by  a  protest  for  non-acceptance.*    The 
first  duty,  then,  of  one  who  receives  a  bill  payable  so  many  days  or 
months  after  sight  is  to  present  it  for  acceptance ;  and  here  the  law 
has  allowed  some  degree  of  latitude.    A  bill  of  this  description  is 
regarded  as  a  letter  of  credit  in  favour  of  the  payee,  as  to  which  he 
may  use  discretion  within  moderate  bounds  in  presenting^  it,  so  as 
to  make  the  date  of  payment  suitable  to  his  own  convenience.     A 
prudent  man  of  business  will,  no  doubt,  present  without  any  delay,  in 
order  to  avoid  all  risk  of  question  or  accident ;  but  the  cases  of  Innes 
V.  Oordon,  7th  February  1735,  and  Andrew  v.  Syme  and  Co.,  21st 
November  1 759,  show,  that  immediate  presentment  is  not  indispen- 
sable.   In  the  one  case,  a  bill  at  fourteen  days'  sight  was  retained  by 
the  holder  ten  days  before  presentment  for  acceptance,  and  a  loss 
having  arisen  by  the  acceptor's  absconding,  it  was  held  that  there 
had  been  due  negotiation.    The  other  case  is  to  the  like  effect.     But^ 

*  See  note,  p.  356. 
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although  bills  after  sight  are  thus  exempted  from  the  most  rigorous      P^kt  n. 
rules  of  negotiation,  they  must  be  presented  within  a  reasonable    chaptbr  V. 
time,  to  be  determined  by  usage  and  the  circumstances  of  the  par-  PBESBimfENT 
^icular  case,  the  question  of  due  presentment  being  one  for  a  jury.  ^^  aocept- 
In  the  case  of  FaUs  v.  Pofterfield,  17th  June  1766,  the  holders  of  a  ^  TsoT 
bill,  payable  three  days  after  sight,  were  found  to  have  lost  their 
Tecourse,  by  allowing  it  to  lie  in  the  drawee's  hands  unaccepted  for 
nearly  a  month.    Promissory  notes,  also,  from  their  nature,  as  appli- 
cable more  properly  to  the  constitution  of  a  debt  than  its  instant 
recovery,  are  not  subject  to  rigorous  rules  of  negotiation  in  this  par- 
ticular, unless  their  nature  or  terms,  or  the  particular  circumstances 
of  the  transaction,  are  such  as  to  impose  immediate  presentment  as  a 
duty  on  the  payee.    Accordingly,  in  the  case  of  the  Leith  Banking  u  S.  332. 
Company  v.  Walker's  Trustees,  22d  January  1836,  a  promissory  note 
payable  on  demand  was  held  to  be  duly  negotiated,  although  not 
presented  for  payment  till  more  than  five  months  after  its  date, 
Lords  MoNCBEiPF  and  Mbdwtk  marking  the  difference  between  a  bill, 
of  vhich  the  object  is  instant  payment,  and  a  promissory  note,  which 
is  rather  intended  to  serve  as  evidence  of  a  debt,  and  in  this  case  was 
plainly  not  intended  to  be  immediately  enforced. 

When  bills  are  payable  at  a  certain  time  after  date,  or  upon  a  day 
specified,  it  is  unnecessary  to  present  them  until  they  are  due,  because 
the  term  of  payment  is  precisely  fixed  by  the  instrument  itself;  Fer-  M.  1658. 
iftf««m  V.  Malcolm,  16th  February  1727;  and,  in  the  case  ofJamieson  M.  1679. 
^-  GiUespies,  28th  June  1749,  a  bill,  dated  21st  February,  and  payable 
ISth  May,  not  having  been  presented  for  acceptance,  and  only  pro- 
tested for  non-payment  when  due,  was  found,  upon  the  report  of  mer- 
^Iiants  in  London  and  Edinburgh,  to  have  been  duly  negotiated. 
This  is  80  early  fixed,  that,  in  the  case  of  The  National  Bank  v.  14  s.  402. 
^^il>ertson,  Sd  February  1836,  bills  drawn  at  sixty  days'  date  not 
Wing  been  presented  until  due,  a  party  who  had  guaranteed  the 
^lar  acceptance  of  them,  was  held  to  be  liable.    But,  while  this 
'^^  the  role  as  regards  recourse  against  the  drawee,  a  different  principle 
^'^es  effect  in  regulating  presentment  as  a  duty  owing  by  one  party 
**^  another;  and,  when  a  bill  is  negotiated  through  an  agent,  or  trans- 
*^itted  to  a  ]>ayee  with  instructions  to  present,  then  presentment  for 
-<*eptance  is  incumbent ;  and,  in  Dunlop  v.  Hamilton  &  Co.,  1 6th  F.  C. 
^^innary  1810,  a  bank  agent  was  held  liable  for  the  contents  of  a  bill 
:  ijable  four  days  after  date,  in  consequence  of  neglect  to  present  it 
IT  acceptance.    This  decision  is  upon  the  principle  stated  in  the 
pillion  of  English  counsel,  which  is  given  in  the  report,  that  "the 
acceptance  of  a  bill  adds  greatly  to  its  security,  and,  if  it  is  trans- 
'*  Quitted  by  the  holder  to  his  agent  before  it  becomes  due,  it  can  be 
"  for  no  other  reason  than  that  the  latter  should  make  use  of  it  as 
'*  nay  be  most  beneficial  to  his  principal,  and,  consequently,  that  he 
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"  should  procure  immediate  acceptance,  in  order  to  give  the  greatest 
*'  possible  value  to  the  bill." 

When  a  bill  is  not  accepted  upon  presentment,  it  is  the  duty  of  the 
holder  to  cause  it  to  be  protested  for  non-acceptance.  The  protest 
fixes  the  date  of  sight  by  the  drawee,  and,  when  the  date  of  payment 
so  ascertained  shall  arrive,  it  is  still  the  holder's  duty  to  demand 
payment,  as  the  drawee  may  be  prepared  to  pay,  though  he  was  not 
prepared  to  accept  If  payment  shall  not  be  duly  made  when  the 
bill  is  so  presented,  then  another  protest  will  be  taken  for  non>paj- 
ment.  When  an  accepted  bill,  or  one  not  requiring  acceptance,  is 
not  duly  paid,  it  is  protested  for  non-payment  only.* 

A  bill  is  due  strictly  upon  the  day  of  payment  which  it  names, 
and,  when  it  is  payable  so  many  days  or  months  after  date  or  sight, 
the  day  of  the  date  of  the  bill  is  excluded  in  the  calculation.    In  the 
case  of  payment  at  so  many  months,  the  calculation  is  by  calendar 
months,  and  not  by  lunar  months.    The  creditor  is  entitled  to  protest 
upon  the  day  following  the  day  of  payment  thus  ascertained.    But 
by  the  common  usage  of  mercantile  nations,  with  the  exception  of 
France,  where  the  indulgence  has  been  abrogated  by  the  Code,  a  cer- 
tain number  of  days,  called  days  of  grace,  are  allowed  to  the  creditor, 
to  make  his  demand,  and  protest    The  number  of  the  days  of  grace 
varies  in  different  countrie&  At  Frankfort*on-the-Matne  it  is  four  days ; 
in  Leipsic,  five;  in  Venice,  six;  at  Dantzic,  ten;  at  Hamburgh  and 
Stockholm,  twelve ;  at  Rome,  fifteen ;  and  Genoa,  thirty.    In  Scotland 
and  England,  the  number  of  days  of  grace  is  three,  which  are  reckoned 
exclusive  of  the  day  on  which  the  bill  is  payable,  but  inclusive  of  the 
last  day  of  grace.    The  days  of  grace  are  not  a  privilege  to  the  debtor, 
but  are  indulged  to  the  creditor,  who  may  protest  his  bill  upon  any 
one  of  them,  without  losing  recourse  against  the  drawer  and  indorsers. 
But,  in  order  to  preserve  recourse  against  these  parties,  the  protest 
must  be  taken  upon  one  of  the  days  of  graca*    Accordingly,  a  protest 
was  found  incompetently  taken  upon  the  day  of  payment,  the  non- 
payment not  being  fully  established  until  that  day  is  entirely  elapsed  ; 
diaries  v.  Skirving^  2d  July  1788 ;  and,  .if  the  protest  be  delayed  tiU 
after  the  last  day  of  grace,  then  recourse  is  lost  against  the  drawer 
and  indorsers.    This  is  expressly  enacted  by  the  41st  section  (still  in 

•  Now,  by  the  Mercantile  Law  Araendment  Act,  19  &  20  Vict.  cap.  60,  {  13,   **  wberc 

anj  inland  bill  of  exchange  shall  be  presented  for  acceptance  or  pajnnent,  and  tlie  saznc 

shall  be  dishonoured  by  not  being  accepted  or  paid ;  or  where  any  pramiasoiy  note  fihall 

be  presented  for  payment,  and  dishonoured  by  not  being  paid,  it  shall  not  be  necessary  thaX 

a  notarial  protest  shall  be  taken  on  such  bill  of  exchange  or  promissoiy  note  in  order  to 

preserve  recourse  against  the  drawer  or  indorser  of  such  bill  or  promissoiy  note  f^;sp«v> 

tively  ;  but  it  shall  be  sufficienFto  prove  'such  presentment  and  dishonour,  to  the  effect  *  i 

preserving  recourse,  as  aforesaid,  by  other  competent  evidence,  either  written  ttr  parole : 

Provided  always,  that  nothing  herein  contained  shall  be  taken  to  affect  the  necessity  Cor  a 

notarial  protest  in  order  to  entitle  the  holder  of  any  bill  or  note  to  proceed  with  aaiuiiuk:% 

diligence  thereon."  "*  ~ 
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foree)  of  the  Act  1 2  Geo.  IIL  cap.  72,  which  declares,  "  that  all  inland      Pabt  ll. 
"  bills  and  promissory  notes  shall  be  protested,  in  like  manner  as   chapthi  v 
"  foreign  bills,  before  the  expiration  of  the  three  days  of  grace,  other-  Datsofqiucb, 
"  wise  there  shall  be  no  recourse  against  the  drawers  and  indorsers."*  <^f*^' 
See  the  case  of  Jarran  v.  Smith  <k  Co.,  17th  June  1803.    Here  a  bill  M.  voce  "Bill 
was  dated  30th  April,  and  payable  three  months  after  date.    The^^i^^*"^!^" 
protest  was  taken  on  3d  August,  and  the  holder  maintained  that  it 
was  properly  so  taken,  the  bill  being  dated  upon  the  last  day  of  April, 
and  payable,  as  he  argued,  upon  the  last  day  of  July.  The  report  bears, 
that,  by  the  practice  of  merchants,  the  2d  of  August  was  the  last  day 
of  giao^  so  that  a  bill,  drawn  upon  30th  April,  at  three  months,  is 
payable  upon  30th  July.     The  case  of  Fergusson  Jk  Go.  v.  jBefeA,  17th  M.  voce  "  Bill," 
June  1803,  is  an  example  of  recourse  lost  by  neglecting  to  protest  ^P^**  ^°"  ^^' 
before  the  expiration  of  the  days  of  grace  ;  and  Mr.  Bell  has  preserved 
a  decision,  The  British  Linen  Company  v.  Hepburn^  19th  May  1807,  i  Comm.  4ii, 
in  which  a  protest,  not  made  till  the  day  after  the  third  day  of  grace,  ^^^  ^' 
was  found  too  lata    When  the  last  day  of  grace  is  a  Sunday,  or  a 
holiday,  the  protest  must  be  taken  on  the  day  preceding ;  Smith  Jk  M.  I612. 
Payne  v.  Laing,  Arthur,  4s  Co.,  29th  June  1 786,  and  the  previous 
decisions  there  referred  to.     By  these  authorities  it  is  conclusively 
established,  that  a  bill  or  note  must  be  protested  for  non-payment 
iipoQ  one  of  the  days  of  grace,  in  order  to  preserve  recourse  against 
the  ifldorsers  and  drawer.    It  is  different,  however,  as  regards  the 
acceptor  or  grantor,  and  the  protest  may  be  taken  at  any  time  within  See  p.  360. 
^ix  months  from  the  falling  due,  to  the  effect  of  recording  such  pro- 
test, and  using  summary  diligence  against  them.    We  have  already  Sivpra,  p.  337. 
^en,  thai,  when  a  bill  drawn  payable  at  sight  is  accepted  without 
uj  date  appended  to  the  acceptance,  the  date  of  the  bill  is  the  date 
0^ payment,  and,  to  preserve  similar  recourse  against  the  acceptor  in 
that  case,  therefore,  the  protest  must  be  within  six  months  of  the  date 
ofthQ  bai ;  Moffai  v.  MarehaU,  31st  January  1838.  I6  8. 406. 


When  no  place  of  payment  appears  upon  the  face  of  the  bill  or  note.  Place  of  tbe- 
ilie  general  rule  is,  that  it  must  be  presented,  whether  for  acceptance  »»«™**t- 
-r  for  payment,  to  the  drawee  or  grantor  personally,  or  at  his  resi- 
•-ence.     By  holding  out  a  particular  place  as  that  where  he  is  to  be 
^^und,  and  designating  it  as  his  office  for  all  purposes,  a  party  may, 
i»y  his  conduct,  fix  that  as  the  proper  place  of  presentment  for  6  D.  17. 
^-^^piBnce ;  Robertson  v.  Burdekin,  14th  November  1843.    But,  if 
^  place  of  payment  is  named,  that  forms  a  condition  of  the  instru- 
/.ene,  and  presentment  must  be  made  at  the  place  specified,  other- 
^ii>e  recourse  will  be  lost  against  the  drawer  and  indorsers.     If 
..'»o  dm  wee  be  dead,  presentment  should  be  made  at  the  house  where 
•*c  last  resided.    By  the  Statute  Ist  &  2d  Geo.  IV.  cap.  78,  it  is  l^^l  ^«^-  -*• 

*  See  note,  p.  356. 
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enacted,  that,  when  a  hill  is  accepted,  and  a  place  of  payment 
named  by  the  acceptor,  that  shall  be  deemed  a  general  acceptance, 
which  means  that  the  acceptor  will  be  liable  as  usual,  although  pre- 
sentment may  not  be  made  at  the  place  specified.   But,  if  the  acceptor 
specifies  a  place,  and  adds  the  words,  "  wnd  not  othermse,"  or  '*  arid 
*^  not  elsewhere"  this  is  a  qualified  acceptance,  and  the  acceptor  will 
not  remain  liable  in  the  event  of  the  holder  failing  to  demand  pay- 
ment, upon  the  day  the  bill  falls  due,  at  the  place  specified.    If  a 
place  of  payment,  therefore,  is  specified,  presentment  must  be  made, 
and  the  protest  taken,  at  that  placa    If  no  place  is  specified,  this 
must  be  done  in  presence  of  the  acceptor,  or  sA,  his  residence,  or,  in  the 
case  of  a  mercantile  company,  at  their  place  of  business     If  neither 
the  acceptor  nor  his  residence  can  be  found,  it  does  not  appear  to  be 
clearly  settled  what  course  should  be  taken.    It  has  been  held  that  a 
protest  at  the  head  burgh  of  the  county  of  the  debtor's  last  residence 
is  ineffectual;  Glendinning's  Creditors  v.  Montgomery,  14ih  June 
1745.   The  compilers  of  the  Juridical  Styles  say,  that,  when  the  party 
cannot  be  found,  the  protest  should  be  taken  at  the  exchange  and 
market  cross,  and,  if  he  is  out  of  the  kingdom,  at  the  market  ci'oss  of 
Edinburgh,  and  pier  and  shore  of  Leith ;  while  Mr.  Thomson  suggests, 
that  it  should  be  at  the  party's  last  residence.    In  a  matter  of  doubt, 
it  may  be  advisable,  where  practicable,  to  act  upon  both  of  these  sug- 
gestions.    In  England,  the  rule  is,  that,  where  the  party  or  his  resi- 
dence cannot  be  found,  due  diligence  must  be  used  to  discover  him, 
and  the  question  of  due  diligence  is  for  a  jury.    But,  although  pre- 
sentment must  be  made  at  the  place  specified,  or  other  proper  place, 
^it  is  not  necessary  that  the  place  be  specified  in  the  protest ;  and,  in 
the  case  of  Commercial  Bank  v.  Hannah,  24th  February  1818,  a  pro- 
test being  challenged,  upon  the  ground  that  it  bore  only  to  have  been 
'^  duly  protested,"  without  specifying  that  it  was  protested  at  the 
place  of  payment,  the  Coui-t  considered  the  words  "  duly  protesii^" 
as  inferring  that  the  protest  had  been  taken  with  all  the  solemnities 
required  by  law,  and  on  that  ground,  as  well  as  the  general  practice 
of  notaries,  held  the  protest  valid.     In  Cordon  v.  Stephen,  28th  No- 
vember 1845,  a  biU  being  accepted  payable  at  'Hbe  Bank  Office  in 
^^  Dundee,"  where  there  were  several  banks,  application  was  made  for 
payment  at  them  all,  and  the  protest  bore,  that  it  was  dulj  protested 
where  payable.     This  was  challenged  on  the  ground  of  the  protest 
being  indefinite,  but  the  Court  sustained  it.     But,  when   it  is  dis- 
tinctly alleged  that  presentment  was  made,  and  the  protest  taken  at 
a  wrong  place,  that  allegation  is  relevant,  if  proved,  to  nullify  the 
diligence ;  Stocks  v.  Miller,  23d  November  1822. 

Although  the  protest  must  be  made  by  a  notary,  it  is  not  necessary 
that  he  be  present  when  the  bill  is  presented,  and  he  is  warranted  in 
making  the  protest  upon  the  report  of  his  clerk  or  other  trustwortln 
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penon  employed  by  him;  Macartney  v.  Hannah^  11th  February      PaktIL 
1817.   In  this  case  it  was  proved,  that  this  mode  of  protesting,  viz.,    chapter  V. 
upon  the  report  of  a  clerk  or  other  person,  was  the  ordinary  practice  Hume,  76. 
of  all  the  notaries  in  Qlasgow,  except  one^  and  it  is  believ^  to  be  | 
saDctioDed  by  universal  usage.    But,  if  tLe  notary  is  misinformed,  the 
party  who  has  failed  duly  to  present  is  liable  for  the  consequences ; 
EoMxmrih  v.  The  British  Linen  Co.,  19th  December  1850.     Here  a  is  d.  376. 
bill  for  grass  rent  having  been  returned  by  a  bank  to  the  drawer  with 
a  protest  for  non-payment,  the  bank  was  found  liable  not  only  for 
direct  damage,  but  also  for  damages  awarded  to  the  tenant  against 
the  huidlord  for  wrongous  sequestration,  it  being  proved  that  the  bill 
had  not  been  duly  presented. 

The  protest  is  not  generally  written  out  in  its  extended  form  when  Noting. 
taken.  It  is  the  practice  merely  to  note  it,  which  is  done  by  the  notary 
marking  upon  the  face  of  the  bill  the  date,  his  own  initials,  and  the 
initials  of  the  witnesses     Noting  was  decided  to  be  sufficient  nego- 
tiation in  the  case  of  Brown  S  Go.  v.  Dunbar,  8th  December  1807 ;  M.  voce  "Bill," 
and  the  instrument  of  protest  maybe  extended  at  any  distance  of  ^Pi^'-^^-^** 
time  afterwards,  within  forty  years.*     But,  although  a  notary  may 
thua  execute  a  protest  after  a  lapse  of  time,  he  must  have  authentic 
eridence  from  which  to  compile  it ;  and,  when  a  bill  has  not  been  Eyidenc :e  ve- 
noted,  or  other  authentic  memorandum  of  the  fact  preserved,  by  the  ^p,uiio^fko- 
notarr^  his  instrument  will  not  be  held  as  evidence  of  the  protest,  test. 
Such  evidence  ought  to  be  furnished  by  the  notary's  protocol,  which 
»as  a  book  anciently  kept  by  every  notary  as  a  record  of  his  notarial 
^eta.    But  the  use  of  protocols  has  long  been  discontinued,  and  the 
ootJQg  apon  the  bill  has  been  the  chief,  if  not  the  only,  evidence 
from  which   instruments  of  protest  have  been   compiled  after  an 
interval  of  tima    The  validity  of  instruments  so  compiled  as  proof  of 
the  protest,  (although  after  six  months  they  cannot  serve  for  dili- 
?pnce,}  ia  undoubted.    In  Alexander  v.  Scott,  28th  November  1827,  6  S.  150. 
instruments  of  protest,  extended  fifteen  years  after  the  noting  of  the 
^'iilsy  were  sustained.    Where  a  notarial  instrument  was  objectionable 
^  insufiiciently  stamped,  a  second  instrument  not  liable  to  that 
<fi»iection  was  sustained,  and  the  prior  one  admitted  as  evidence  of 
n^aterials  for  compiling  the  second ;  Balfour  y.  Lyle,  2l8t  July  1832.  lo  S.  853. 
^ac,  although  instruments  of  protest  may  thus  be  compiled  from 
^^thentic  materials  at  any  time  within  the  period  of  prescription,  it 
y  necessary,  with  a  view  to  diligence,  that  they  be  recorded,  as  well  See  tuyra, 
w  completed,  within  six  months  of  the  date  of  payment.  P*  ^^^* 

^en  the  protest  is  for  non-acceptance,  it  may  be  at  the  instance  form  of  in- 
•^  the  person  in  custody  of  the  bill  at  the  time,  and  a  protest  for  non-  strumekt  or 

-  V  -  ,       ,  ,  ,     ,,  ,         n  •  KROTKST. 

( tjmcnt  may  be  made  by  a  notary  at  the  request  of  any  one  acting 

*  NoUrial  protest  is  now  unnecessary  for  preserving  recourse  against  tlie  drawer  ami 

•  rvti :  «e  st'pra,  note,  p.  356.  ' 
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for  the  holder  of  the  bill,  the  rule  being,  that  the  notary  is  to  satisfj 
himself  that  the  party  making  the  request  is  the  one  in  the  bill,  ot 
one  possessing  his  authority ;  but  it  is  unnecessary  that  the  name  of 
the  party  to  whom  the  bill  has  been  transferred  should  appear  ex 
facie  o\  the  protest,  to  show  that  it  was  taken  at  his  instance.    80, 
a  protest  was  sustained,  which  was  taken  ''at  the  request  of  the 
"  manager  of  the  Union  Bank  of  London ;"  Elder  v.  Young  and  Co., 
loth  November  1854.    Although  a  protest  be  taken  at  the  instance 
of  the  holder,  it  may  be  extended  afterwards  in  the  name  of  a  pre- 
vious indorser  who  has  an  onerous  title  as  by  paying  value  to  the 
protester ;  Mackie  v.  HiUiard  and  Co.y  15th  June  1822.    The  pro- 
test is  a  very  simple  instrument    There  is  prefixed  an  exact  copy 
of  the  bill  or  note  with  the  acceptance  and  indorsations,  if  there 
are  any.     To  this  there  is  subjoined  a  certificate  by  the  notary,  com- 
mencing with  the  place  and  date;  after  which  it  proceeds  as  fol- 
lows, in  case  of  non-acceptance :  ''  The  principal  biU  above  copied  uxa 
"  in  the  personal  presence  of  ihe  above-named  A*'  (here  insert  the 
name  of  the  drawee),  ^^didy  protested  by  me,  notary-pMic  subscribing, 
''  a^  ihe  instance  *  ofB"  (here  insert  the  name  and  designation  of 
the  holder),  "indorsee  and  holder  tliereofnot  only  against  the  said  C^ 
''  on  whom  the  same  is  drawn^for  non-acceptance^  but  also  against  the 
drawer  and  indorser  jointly  and  severally  for  recoursSy  and  againU 
all  concerned  for  interest^  damages,  and  expenses,  as  accords,  in 
presence  of  D.  and  E.,  witnesses  speciaUy  called  to  the  premises/'    If 
the  bill  be  a  foreign  bill,  the  protest  is  also  for  exchange  and  re- 
exchange.    There  is  not  time  here  minutely  to  explain  these  terms, 
but  it  is  enough  to  know,  that  they  express  the  loss  caused  by  the 
non-payment  of  the  bill,  with  reference  to  the  expense  of  remitting 
money  from  the  place  drawn  from  to  the  place  drawn  upon,  and  in 
making  the  money,  of  which  the  payee  has  been  disappointed, 
otherwise  available  to  him  at  the  same  time  and  place,  notwith- 
standing fluctuatiens  in  the  premium  of  exchange.    The  remarks 
already  made  are  sufficiently  explanatory  of  the  terms  of  the  pro- 
test, and  it  need  only  be  noticed,  that,  although  the  instrument 
mentions  witnesses,  there  are  not  in  practice  any  witnesses  called 
to  the  presentment  and  protest  of  a  bill.    The  ^ottary,  at  his  dis- 
cretion, in  accordance  with  the  ancient  form,  and  as  a  form  merely, 
inserts  any  names  he  chooses.     This  practice,  however  extraordinary, 
is  universal,  and  the  cases  of  Macartney  v.  Hannah,  11th  February 
1817,  and  Stevenson  v.  Stewart  and  Lean,  14th  November  1764,  show 
that  it  is  judicially  recognised  and  sustained.     When  the  day  of  pay- 
ment of  a  bill,  previously  protested  for  non-acceptance,  has  arrived, 
it  must,  if  not  paid,  be  protested  for  non-payment     This   protest 
refers  to  the  former  one,  and  its  terms  will  be  found  in  the  Styles  ol 

*  See  Elder's  case,  supra. 
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the  Jaiidical  Society.    When  an  accepted  bill  is  protested  for  non-     Part  II. 
payment,  the  protest  bears  to  be  against  the  acceptor  for  non-pay-   chapter  V. 
ment  of  the  contents,  and  against  the  drawer  and  other  indorsers  For^i  of  pro- 
coQJunctly  and  severally  for  recourse,  and  against  all  concerned  for  '^^'^f  ^^^*^' 
interest,  damages,  and  expenses.    It  is  incompetent  to  include  pro^ 
tests  of  more  than  one  bill  in  one  instrument ;  Napier  y.  Carson,  17th 
January  1824.  2  S.  622. 

The  notary  who  protests  a  bill  must  not  himself  have  an  interest 
in  it,  or  stand  in  the  position  of  creditor.    But  the  objection  of  rela-  Who  may  act 
u'oDship  is  not  admitted  to  annul  a  protest.     The  objection  of  interest  ^  not^rv. 
is  shown  in  the  case  of  RuaseU  v.  Kirk,  27th  November  1827,  where 
a  protest,  having  been  taken  by  the  acceptor  of  a  bill,  was  found  inept ;  6  S.  133. 
and,  in  Farries  v.  Smith,  9th  June  1813,  the  Court  expressed  an 
opinion,  that  it  was  irregular  and  unsuitable  for  the  managing  part-  f.  c. 
ner  of  a  bank  to  act  as  notary-public  in  protesting  bills  at  the  instance 
of  the  bank,  although  a  mere  stock-holder  would  not  be  disqualified. 
A  notary  cannot  protest  a  bill  of  which  he  is  himself  the  drawer  and 
indorser,  for  that  is  himself  to  certify  the  fact,  which  is  to  be  the 
foundation  of  his  own  recourse ;  Leith  Banking  Co.  v.  Waiker's  Trus- 
tees, 22d  January  1836.     But,  in  the  case  o{  Mackenzie  v.  Smith,  23d  14  s.  332. 
November  1830,  it  was  not  considered  a  fatal  objection  to  a  protest,  9  S.  52. 
that  the  notary  had  formerly  been  a  partner  of  the  drawer,  the  part- 
nership having  actually  terminated,  although  without  sufficient  noti- 
fication.    The  objection  of  relationship  was  repelled  in  the  case  of 
BM  V.  Grindlay,  19th  November  1830,  where  the  notary  making  the 
protest  was  the  son  of  the  creditor  in  the  bill  9  8. 31. 

Notice  0/ Dishonour. — ^When  acceptance  or  payment  of  a  bill  or 

note  is  refused,  the  holder  must  not  only  protest,  he  must  also  give  To  whom  ko- 

noticc  to  those  liable  in  recourse.     The  only  safe  course  is  to  notify  our  NECBMJARy" 

the  dishonour  to  all  parties  whom  he  intends  to  hold  liable,  because 

each  party  is  entitled  to  receive  notice ;  and,  if  the  holder  content 

iiimself  with  giving  notice  only  to  the  party  who  indorsed  to  him,  his 

recourse  will  not  be  preserved  against  the  other  indorsers  and  the 

<irawer,  if  the  previous  indorser  shall  neglect  to  give  notice.     No 

<ioabt»  when  the  indorsers  in  succession  give  notice  without  delay  to 

tLose  from  whorp  they  derived  right,  that  will  be  due  negotiation, 

^nd  preserve  the  holder's  recourse  against  the  earlier  indorsers  and 

'iruwer,  although  some  time   must   necessarily  elapse  before  these 

Itrties  are  apprised  by  this  circuitous  method.    In  Clarkson  v.  Ball, 

i7th  November  1831,  a  bill  being  dishonoured  which  had  passed  10  S.  17. 

•trough  the  hands  of  five  indorsers,  each  gave  notice,  and  received 

I'^jment  from  his  own  indorser,  and  thus  the  first  indorser  did  not 

M  uotice  until  the  sixth  day,  which  would  have  been  insufficient  had 

Ic  been  entitled  to  direct  notice  from  the  party  protesting.     The 

•'  urt  did  not  decide  upon  the  objection,  but  it  appears  from  the 


362  LECTURES  ON  CONVS7AN0IKG. 

PabtII.      report  to  have  been  abandoned  under  the  advice  of  the  eminent 
Chaftbr  V.    counsel  in  the  case.    But,  when  the  last  indorser,  upon  receiving 
notice,  neglects  to  notify  in  turn  to  the  other  indorsers  or  drawer,  the 
holder's  recourse  against  these  parties  is  not  preserved  by  his  own 
notice  given  to  the  last  indorser;  Elliot  v.  BM,  14th  February  1781. 
M.  1606.  The  notice  must  be  explicit ;  it  must  specify  and  distinguish  the  bill 

Notice  op  dis-  protested,  by  its  date,  sum,  and  other  particulars.  The  necessity  of 
BE  BzpuoiT.  ^hi^  is  obvious,  when  we  attend  to  the  purpose  of  the  notice,  which  13, 
that  the  indorser,  to  whom  it  is  given,  may  be  enabled,  and  may  be 
in  safety,  to  take  steps  for  securing  relief  against  the  party  liable  to 
him.  But  it  is  evident  that  no  one  can  hold  himself  safe  to  take  steps 
for  attaching  the  property  of  another  by  an-estment  or  other  diligence, 
unless  the  description  of  the  bill  be  so  distinct,  full,  and  particular,  as 
to  exclude  all  possibility  of  doubt  as  to  its  identity.  Accordingly,  in 
Johnston  v.  Hogg,  21st  July  1747,  a  letter,  intimating  that  the  writer 
M.  1570.  had  drawn  upon  the  indorser  for  £150,  "for  retiring  a  bill  of  his  for 

"  that  sum,''  was  held  not  to  be  such  a  notification  of  the  dishonour 
of  the  bill  in  question,  as  to  entitle  the  pursuer  to  recourse; 

With  regard  to  the  time  within  which  notice  must  be  given,  the 
TiBfE  WITHIN     dictum  of  Mr.  Erskine,  that  the  dishonour  must  be  intimated  within 
mu8t"e  mvKN.  t^ree  posts  at  furthest,  is  not  of  any  authority,  and  the  matter  is  now 
lust.  iii.  2, 33.  regulated  by  statute.     The  Act  12  Geo.  III.  cap.  72,  declares  in  its 
41st  section,  with  regard  to  foreign  bills,  that  the  notification  of  dis- 
honour shall  be  made  within  such  time  as  is  required  by  the  usage 
and  custom  of  merchants.     Bills  drawn  in  Scotland  upon  England, 
and  vice  versa,  are,  with  regard  to  this  matter,  held  to  be  foreign  bills;* 
and  the  limit  of  time  within  which  the  dishonour  of  these  must  be 
notified  has  not  been  ascertained  by  any  decision  in  Scotland.     In 
England,  it  is  settled,  that  the  notice  must  be  despatched  by  the  post 
of  the  day  following  the  dishonour  or  the  intelligence  of  it ;  and  this 
may  be  regarded  as  the  rule  also  in  Scotland.   The  Statute,  to  which  we 
have  referred,  fixes  the  time  for  giving  notice  of  the  dishonour  of  in- 
land bills  by  the  same  clause,  which  declares  it  sufficient  to  preserve 
recourse,  if  notice  is  given  within  fourteen  days  after  the  protest  is 
taken  ;  and  this  fixes  the  rule  absolutely  as  between  the  holder  and 
the  drawer,  t    But  the  rule  has  not  been  held  by  the  Court  to  be  im- 

*  Now,  all  bills  drawn  within  the  United  Kingdom  on  any  party  within  the  United  Kiiu^- 
dom  are  to  be  held  inland  bills ;  see  mprat  note,  320 ;  but  this  does  not  aSbci  the  matter  of 
notice,  which  remains  the  same  as  in  the  case  of  foreign  bills — tn/ro. 

t  Now,  by  19  &  20  Vict.  cap.  60,  g  14  it  is  enacted,  that,  "\Vhere  any  inland  bill  o{ 
"  exchange  shall  be  presented  for  acceptance  or  payment,  and  such  acceptance  or  paymexit 
"  shall  be  refused ;  or  where  any  promissory  note  shall  be  presented  for  payment,  and  pAV 
*'  ment  shall  be  refused,  notice  of  the  dishonour  of  such  bill  or  note  by  such  refusal  to  acci^pt 
"  or  pay  shall,  in  order  to  entitle  the  holder  to  have  recourse  to  any  other  party,  be  ipvi^n  ii 
"  the  same  manner  and  within  the  same  time  as  is  required  in  the  case  of  forei^pi  bilU  )>-. 
**  the  law  of  Scotland." 
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pcraiive  as  between  the  indorsers,  and  there  are  various  decisions  in      Pakt  II. 
which  notice  has  been  sustained  as  sufficient,  although  exceeding  the    Chapter  V. 
period  of  fourteen  days,  where  no  neglect  or  undue  delay  in  the 
circumstances  was  imputable ;  Carrick  v.  Harper,  23d  May  1 790 ;  M.  1614. 
Andrew  v.  Adam,  2d  June  1812.    But,  where  there  is  negligence,  a  f.  C. 
delay  of  two  or  three  days  will  subject  the  indorser  with  whom  it 
occurs;  Bakhin  <fc  Birkmire  v.  Orrs,  18th  December  1792.     Here  Hume,  p.  38. 
there  was  a  delay  of  two  or  three  posts  in  consequence  of  the  indorser 
having  gone  from  home  without  leaving  power  to  open  his  letters. 
It  is  to  be  remembered,  that  the  Statute,  by  its  terms,  which  specify 
the  three  days  of  grace,  refers  to  dishonour  by  non-payment  alone ; 
and,  accordingly,  when  a  bill  is  protested  for  non-acceptance,  the 
notification  must  be  immediata*    Tliis  rule  applies,  too,  in  cases  of 
refusal  to  accept,  where  acceptance  is  not  necessary  ;  Banks  v.  Scott,  Hume,  p.  77. 
I3th  November  1818.     It  is  not  necessary  that  notice  be  given  in  Evidbnce  or 
siting,  the  conveyance  of  the  fact  is  the  essential  thing,  and  that  oishonouk. 
may  be  proved  prout  dejure;  MiU  v.  Salkeld  &  Co,,  12th  November  Hume,  p.  54. 
1^5.    In  this  case  verbal  intimation  was  found  sufficient ;  and  other 
cases  to  the  same  effect  are  noticed  in  the  report.     In  Byrne  v.  Fer-  F.  c. 
jmm,  25th  June  1813,  the  Court  was  clearly  of  opinion,  that  it  is 
not  necessary  to  intimate  the  dishonour  of  a  bill  in  writing,  and  the 
I^rd  Ordinary  having  allowed  a  proof  of  intimation  by  letter,  they 
altered,  and  allowed  a  proof  generally.     If  notice  be  despatched  by 
post,  that  exonerates  the  holder,  and  preserves  his  recourse,  although 
the  letter  is  not  received ;  Henderson  v.  Dutliie,  19th  January  1799 ;  M.  voce  "  Bill, 
Stewart  Y.  Wright,  13th  December  1821.     The  holder  must  be  pre- f  s^^'iis!'''* 
pared  with  evidence  of  the  despatch  of  the  notice,  but  the  Court  does 
not  insist  upon  rigid  and  precise  evidence,  and  will  sustain  a  reason- 
able proof;  and,  in  the  cases  of  Galhraith  v.  Warden,  5th  February  Hume,  p.  79. 
1S20,  and  Sandeman  and  Miller  v.  Thomson,  12th  November  1831,  lOS.  4. 
evidence  of  the  regular  transmission  of  letters  from  the  offices  of  the 
^pectivo  holders  was  held  sufficient  proof,  without  a  specific  deposi- 
tion as  to  the  letters  containing  the  notice,  and  although  in  the  latter 
case  there  was  not,  as  in  the  other,  a  copy  of  the  notice  retained. 
-Again,  in  Stocks  v.  Aitken,  14th  November  1846,  no  copy  having  been  9  L)  75. 
preserved,  evidence  by  one  clerk  of  having  despatched  the  notice, 
*iloDg  with  proof  by  other  clerks  of  invariable  practice  to  send  such 
notices,  was  sustained  as  sufficient.     The  notice  must  be  correctly 
^dressed.     In  MiUigan  v.  Barbour,  27th  February  1 829,  the  notice  7  s.  489. 
^u  held  insufficient,  having  been  addressed  to  *'  William  Milligan, 
"Sloop" — a  village  close  to  Dumfries,  which  was  the  post  town — while 
l"s  residence  was  at   "  Trench,"  another  village  in  the  immediate 
vicinity  of  Dumfrica     But  a  correct  address  will  be  presumed,  if  the 
wfiirary  be  not  proved ;  Robertson  v.  Gamack,  12th  December  1836. 11  s.  139. 


♦  Sec  note  t,  p.  362.  , 
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Strict  kboo 
tiatiun  not 
required, 
whbrr  bill 
imdoksed 
aptur  dde. 

M.  1580. 


Part  II.      Proof  of  despatch  by  a  carrier  will  not  suffice,  but  the  delivery  must 
Chapter  V.    ^®  proved ;  Brown  V.  Kerr,  14th  June  1809. 

Hume,  p.  62.  The  rulcs  of  negotiation,  which  we  have  considered,  are  generally 
Exceptions  to  applicable,  and  their  observance  indispensable,  in  the  ordinary  case: 
But  there  are  a  few  exceptions  arising  from  the  nature  of  the  par- 
ticular instrument,  or  of  the  position  and  liabilities  of  parties. 

We  have  already  seen  a  promissory  note  payable  on  demand  not 
held  liable  to  objection  on  the  ground  of  delay,  although  it  was  not 
presented  for  payment  during  several  months ;  and  there  is  a  case 
reported  by  Baron  Hume,  Jamieaan  v.  Jamieson,  12th  Februaiy 
1812,  in  which  the  holder  of  a  promissoiy  note  payable  one  day  after 
date  was  not  held  bound  for  due  negotiation,  but  entitled  to  sue  the 
indorser  as  well  as  the  grantor,  two  years  after  the  date  of  payment, 
there  having  been  no  protest  or  notice. 

In  regard  to  bills,  the  rules  of  strict  negotiation  are  not  held  to 
apply  to  indorsees  who  acquire  right  to  them  after  the  date  of  pay- 
ment In  such  cases  it  is  the  duty  of  the  indorsee  to  lose  no  time  in 
demanding  payment ;  but,  though  he  do  not  protest,  his  recourse  will 
not  be  lost,  provided  he  give  notice  of  the  failure  to  pay  within  a 
reasonable  time;  Young  w.  Forbes,  29th  June  1749.  Mr.  Efsldne 
holds,  that  an  indorsee,  who  receives  a  bill  as  security  for  a  debt,  is 
not  bound  duly  to  negotiate,  and  a  decision  to  that  eifect  was  pro- 
nounced by  the  Court  in  Murray  v.  Oroseet,  16th  Februaiy  1762; 
but  the  decision  was  reversed  by  the  House  of  Lords,  who  also  re- 
versed a  similar  judgment  in  Reid  and  Co.  v.  Ooats,  21st  Februaiy 
1794. 

Notice  of  dishonour  is  not  requisite  to  preserve  recourse  against  a 
party,  although  he  be  the  drawer  or  indorser,  if  the  bill  was  granted 
for  his  accommodation,  in  which  case  he  is  the  proper  debtor,  and  lies 
under  the  same  obligation  to  provide  for  the  bill  as  the  acceptor 
does ;  Ooldsmid  and  Moxon  v.  Maoneily  Stewart,  and  Co.,  26th  May 
1814.     In  this  case  the  proof  that  the  bill  was  for  the  drawers 
accommodation  failed ;  but  it  is  clearly  stated  in  the  opinion  of  the 
Court,  that  an  indorsee  is  relieved  from  the  obligation  to  notify  dis- 
honour, by  proving  that  the  bill  was  for  the  accommodation  of  the 
drawer.     Upon  the  same  principle,  co-obligants  in  a  bill  liable  in 
relief  to  each  other  are  not  entitled  to  insist  for  due  negotiation 
Ap^o.  ul'  *^^  *«/  Jarron  v.  Smith  and  Co.,  17th  June  1803. 
Rule  for  db-        ^hc  question,  who  is  the  proper  debtor,  will  generally  solve  the 
tekminjno  WHO  question  of  liability,  or  right  to  notice,  and  the  drawer  and  indorser 

are  to  be  held  entitled  to  notice,  whenever  the  bill  has  not  been  for 
their  benefit  In  Orr  v.  TumbuU,  19th  June  1792,  a  party,  who  had 
indorsed  a  bill  to  accommodate  the  drawer,  was  held  entitled  to 
notice  of  dishonour,  and  liberated  by  the  want  of  notice.  In  Alex- 
ander V.  Scott,  28th  November  1827,  parties  bound  by  a  guarantee 


M.  1592. 

M.  1620. 

Nor  in  accom- 
modation 
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6  S.  150. 
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for  ihe  amount  of  bills  were  found  not  liable  for  such  of  the  bills  as      ^^rt  II. 
had  not  been  duly  negotiated     But  the  guarantor  himself  is  not   Chapter.  V. 
entitled  to  notice  of  dishonour ;   Watt  y.  The  National  Bank^  28th  i  d.  827. 
tfaj  1839. 

When  the  absence  of  notice  is  occasioned  by  delay  granted  at  the  Waivino  of 
request,  or  with  the  concurrence,  of  a  drawer  or  indorser,  he  is  not  ^^^^^' 
aititled  to  plead  the  want  of  notice    So,  where  the  indorsee  with 
consent  of  the  indorser  entered  into  a  composition-settlement  with 
the  granter  of  a  promissory  note,  the  necessity  of  negotiation  was 
held  to  have  been  thereby  waived ;    Watson  v.  Livingstone^  10th  2  S.  782. 
Uarch  1824;  and  the  plea  was  held  barred  also  in  the  case  of  a  bill, 
which  the  drawer  induced  the  holder  to  delay  in  presenting  when 
due,  and  the  drawer  was  found  liable ;  Caima'a  Trustees  v.  Brown,  14  S.  999. 
23d  June  1836.     Nor  is  a  party  entitled  to  notice,  when  he  shows 
bj  his  correspondence  or  otherwise,  that  he  is  aware  of  the  fact  of 
dishonour,  notice  being  requisite,  not  as  a  solemnity  to  be  observed 
in?ariably,  but  only  for  information.    So,  where  the  payee  of  the 
promissory  note  informed  the  holder  before  the  date  of  payment,  that 
the  granter  was  bankrupt,  and  requested  him  to  raise  diligence, 
thore  was  held  to  be  no  necessity  for  notice  of  dishonour ;  Davidson  Hume,  p.  34. 
7.  CawffheU's  Creditors,  25th  February  1791.    Again,  when  the  party  Negotiation, 
drawn  upon  has  no  funds  of  the  drawer,  the  holder  will  not  lose  his  ^^^"^  funm*^ 
recourse,  although  he  do  no  diligence,  for  in  this  case  the  drawer  oftbedbawer. 
lufers  no  damage  by  the  want  of  negotiation.    This  doctrine  is  stated 
in  the  case  of  LiMejohn,  already  referred  to.     See  also  Macadam  v.  M.  i569. 
HacwUliafn,    14th  June  1787,  and  Hilly.  Menzies  and  Anderson's^,  1613. 
Trustee,  5fch  June  1805.    But  the  rule  is  otherwise,  if  the  bill  was^'*^J\^»"" 
Qot  for  the  drawer's  accommodation,  but  for  that  of  the  indorsee ; 
Henderson  v.  Ker  and  Johnston,  24th  November  1829,  in  which  case  8  S.  121. 
•t  13  evident,  that  the  drawer  has  an  interest  to  receive  notice,  in 
^rder  to  operate  his  relief  against  the  party  ultimately  liable.    But, 
'^  ihe  want  of  fiinds  is  caused  by  the  acceptor's  bankruptcy,  that 
d^i^  not  Femove  the  necessity  of  strict  negotiation,  and  the  holder 
^11  lose  recourse  if  he  neglect  it ;  Langley  v.  Hogg,  1 7th  June  1 748 ;  M.  1574. 
Colder  V.  LyaUy  22d  December  1808.    If  the  drawer  have  become  F.  C. 
"vikrupt,  notice  of  dishonour  ought,  notwithstanding,  to  be  made  to 
vmself  or  his  trustee,  if  one  has  been  appointed,  in  order  to  preserve 
^^^urse  upon  liis  estate. 

Bj  the  statute  6th  and  7th  Will.  IV.  cap.  58,  it  is  enacted,  that  it 
'^ail  not  be  necessary  to  present  bills  accepted  supra  protest  for 
orioor,  or  which  have  a  reference  marked  upon  them  in  case  of  need, 
1 1  the  acceptors  for  honour,  or  the  referees,  until  the  day  after  they 
1^'ome  due  ;  and,  if  such  acceptors  or  referees  do  not  reside  where 
tU  bill  is  payable,  it  is  sufficient  to  despatch  it  for  presentment  for 
j^yznent  by  the  post  of  the  day  after  the  day  of  payment. 
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Execution  upon  bills  and  notes.— Bilh  of  exchange  and  promissory 
notes  are  distinguished  from  all  other  writings  by  the  privileges 
which  they  enjoy  for  enforcing  payment.    We  have  seen  that,  in 
deeds  containing  a  consent  to  registration  for  execution,  the  charge 
against  the  debtor  must  be  upon  fifteen  days,  unless  a  charge  of  six 
days  be  expressly  consented  to.     And  this  charge  of  six  days  is  the 
highest  privilege  of  execution  which,  according  to  practice,  formal 
deeds  can  enjoy  even  by  the  consent  of  parties.     Now,  bills  of  ex- 
change and  promissory  notes,  although  they  contain  no  registration 
clause,  and  no  expressed  consent  to  any  execution  whatever,  are, 
notwithstanding,  invested  with  this  highest  privilege  of  having  their 
execution  enforced  upon  a  charge  of  six  days.     This  was  first  con- 
ferred upon  foreign  bills'  by  the  Act  1681,  cap.  20,  which  proceeds 
upon  the  preamble,  "  how  necessary  it  is  for  the  flourishing  of  trade, 
"  that  bills  or  letters  of  exchange  be  duly  paid,  and  have  ready 
"  execution."    It  ordains,  that,  when  a  foreign  bill  either  to  or  from 
this  realm,  is  protested  for  non-acceptance  or  non-payment,  the  pro- 
test, having  the  bill  of  exchange  prefixed,  shall  be  registrable  within 
six  months  after  the  date  of  the  bill  in  case  of  non-acceptance,  and 
after  the  falling  due  thereof,  in  case  of  non-payment,  in  the  books  of 
Council  and  Session,  at  the  instance  of  the  payee  or  his  order  against 
the  drawer  or  indorser,  where  for  non-acceptance,  and  against  the  ac- 
ceptor where  for  non-payment,  to  the  efiect  it  may  have  the  authority 
of  the  Judges  interponed,  that  letters  of  homing  upon  a  simple  charge 
of  six  days,  and  executorials  necessary,  may  pass,  in  the  same  manner 
as  upon  registered  bonds  or  decrees  of  registration  proceeding  upon 
consent  of  parties.     But  it  is  provided,  that,  if  the  protests  be  not 
registered  within  six  months,  they  shall  not  have  summary  execution, 
but  be  only  recoverable  by  ordinary  action.    The  Statute  then  sets 
forth  provisions,  to  which  we  have  already  adverted,  making  interest 
chargeable  from  the  date  of  the  bill  when  protested  in  consequence 
of  non-acceptance,  and  from  the  date  of  its  falling  due,  in  case  of 
non-payment ;  and  it  concludes  with  a  provision  for  the  recovery  of 
exchange,  re-exchange,  damage,  interest,  and  expenses,  before  the 
Judge-Ordinary.     This  statute  is  the  foundation  of  summary  dili- 
gence upon  bills  and  notes ;  and  it  is  material  to  observe,  that  it 
confers  the  privilege  only  upon  foreign  bills ;  and  that^  while  in  case 
of  non-acceptance  it  gives  recourse  against  the  drawer  or  indorser, 
the  acceptor  alone  is  made  chargeable  upon  a  registered  protest  for 
non-payment.     Under  this  statute  it  is  competent,  where  a  bill  has 
been  protested  for  non-acceptance,  to  proceed  with  diligence  against 
the  drawer  for  recourse  before  the  term  of  payment ;  Cowan  v.  Key* 
20th  June  1795. 

By  the  Act  1696,  cap.  36,  the  provisions  of  the  Act  1681,  cap.  SO. 
were  extended  to,  inland  bills,  and,  therefore,  the  benefit  of  summary 
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diligence  for  non-payrnent  in  these  also  was  competent  only  against      Part  II. 

the  acceptor.     It  so  continued  until  the  year  1772,  when,  by  the  Act    ^   y 

12  Geo.  ILL  cap.  72,  §  42,  it  was  provided,  that  summary  execution  j2  Geo  III 

sliould  pass  not  only  against  the  acceptors,  but  also  against  the  c.  72. 

'imwers  and   the  whole  indorsers  jointly  and  severally,  excepting 

^iiere  the  indorsation  is  qualified  to  be  without  recourse,  reserving  to 

the  drawers  and  indorsers  their  several  claims  of  recourse  against 

wch  other.     The  statute  last  quoted  was  in  this  respect  rendered 

perpetual  by  the  23d  Geo.  IIL  cap.  18,  §  55,  upon  the  ground  that  23  Geo.  III. 

its  provisions  had  been  of  great  advantage  to  trade  and  commerce  in  ^*  ^^' 

Scotland. 

Before  the  statute  1 772,  various  questions  had  arisen  touching  Pbivileoe  op 
tlie  legal  character  of  promissory  notes,  which  had  not  been  included  cotion"con-^*^ 
in  tie  Acts  1681  and  1696  per  expressum,  and  were  on  that  ground  ferred  upon 
not  held  entitled  to  the  privileges  of  execution,  as  will  be  seen  on  hotes!*^''^ 
reference  to  the  case  of  Oreig  v.  Oreen,  25th  January  1771.     At  an  M.  12259. 
«.r]ier  period,  as  we  have  already  seen,  promissory  notes  were  not 
!jvid  probative  from  want  of  the  solemnities.    Subsequently  they  were 
received  as  probative  on  the  ground  of  being  in  re  mercatorid,  but 
tot  entitled  to  the  privileges  of  bills,  and  so  not  subject  to  the  rules 
of  due  negotiation  ;  and,  lastly,  the  privilege  of  execution  was  denied 
to  them  until  conferred  by  statute.     This  was  done  in  1772  by  the 
1-  Gea  IIL  cap.  72,  just  referred  to,  and  rendered  perpetual  by  the 
tiher  statute  already  cited.     By  section  36  of  the  Act  1772,  it  is 
<^tacted,  that  the  same  "diligence  and  execution  shall  be  competent, 
^d  3hall  proceed,  upon  promissory  notes,  whether  holograph  or  not, 
•^  upon  bills  of  exchange  and  inland  bills,  and  that  promissory  notes 
fhall  bear  interest,  and  pass  by  indorsation,  and  the  indorsees  have 
'••e  same  privileges  as  the  indorsees  of  bills.     Promissory  notes  are 
/^o  included  in  the  other  clauses  of  this  Act,  already  quoted,  and 

*  ^7  are  now,  therefore,  in  all  respects  in  the  same  position  with 
'  -'['ect  to  enforcement  as  bills  of  exchange  and  inland  bills. 

L'pon  these  regulations  it  is  to  be  remarked,  that,  as  they  arc 
^ututory,  they  cannot  be  modified  or  extended  by  the  authority  of 
1-7  Court  It  is  incompetent,  therefore,  for  the  Court  of  Session  to 
•"-thorize  registration  of  a  protest  after  expiration  of  the  six  months 
••  "wed  by  the  Act  This  was  refused,  where  the  creditor  had  been 
""Tented  from  doing  timeous  diligence  by  an  interdict  used  by 
•'  <?  debtor ;  North  British  Bank  v.  ThomSy  18th  July  1848.  Again,  10  D.  1505. 
.  though  the  statute  authorizes  registration  only  within  six  months 
rrn  the  date  of  the  bill  in  case  of  non-acceptance,  or  after  the  falling 
/«e  in  case  of  non-payment,  and,  although  a  bill  payable  on  demand 

*  exigible  at  its  date,  yet  it  has  been  held  that  summary  diligence 
'-.n  a  bill  payable  on  demand  is  competent  within  six  months 
'er  a  demand  has  actually  been  made,  although  more  than  six 
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Part  II.      months  may  then  have  elapsed  from  the  date  of  the  bill ;  Bon  y. 
Chaptkh  V.   ^o^d  UoUo,  21st  February  1846 — a  decision  followed  in  the  case, 
12  D.  1310.      already  cited,  of  M^Rostie  v.  HdUey,  16th  November  1849. 
12  D.  124.  Under  the  statutes  to  which  we  have  referred,  execution  upon  bilk 

cHABOB^N^  ^^^  notes  was  in  all  respects  followed  out  in  the  same  manner  as 
TAiNBD  IN  EX-  upou  registcrod  deeds  and  other  decrees  forming  the  foundation  of 
PROTEST.  summary  diligence.    The  extract  of  the  registered  protest  was  a  war- 

rant, like  any  other  decree,  for  obtaining  lettera  of  horning,  upon 
which  arrestment  was  immediately  competent,  and  after  a  charge  of 
six  days  the  creditor  had  recourse  against  his  debtor's  moveables  by 
poinding,  and  against  his  person  by  caption.    These  forms,  as  we 
have  already  seen,  are  still  competent^  but  they  have  given  way  in 
practice  to  the  shorter  and  less  expensive  procedure  introduced  by 
the  1st  and  2d  Victoria,  cap.  114,  by  §  1  of  which  it  is  enacted,  that 
the  extract  of  the  protest  of  a  bill  or  promissory  note  recorded  in  the 
books  of  Council  and  Session  shall  contain  a  warrant  to  charge  the 
debtor  to  pay  or  perform.    As  we  have  already  examined  the  mode 
in  which  this  statute  provides  for  the  enforcement  of  de(»:«es,  whether 
registered  in  the  books  of  the  Supreme  Court  or  in  those  of  the 
Sheriff  Court,  it  is  unnecessary  to  recapitulate  these  particulars  here, 
since  they  are  the  same  in  all  respects  with  regard  to  bills,  as  in  the 
cttse  of  other  voluntary  and  judicial  obligations. 
Indorsee  MAY       The  Act  1772  contains  in  §  43  the  important  provision,   that 
THouon^pRo-^^'  summary  execution  shall  be  competent  to  the  indorsee  of  a  biU, 
TEST  NOT  IN  HIS  although  tho  protest  is  not  in  his  name,  and  although  the  bill  is  not 
NAME.  reconveyed  to  him  by  indorsation,  provided  he  produces  a  reo^pi  or 

a  missive  letter  from  the  protesting  indorsee ;  this  is  an  important 
privilege,  and  the  use  of  it  is  very  frequent  in  practice.    When  &  b\U, 
for  instance,  is  protested  by  a  bank,  one  of  the  indorsees  liable  to  the 
bank  receives  the  bill  and  protest,  along  with  an  acknowledgment  by 
the  bank  that  he  has  made  the  payment,  and  thereupon  he  is  entitled 
to  register  the  protest,  and  obtain  an  extract  with  warrant  for  dili- 
gence at  his  own  instance.    This  privilege  is  available  to  the  payee 
and  indorsers  of  a  promissoij  note  upon  payment  by  them  to  tbe 
11  D.  1198.      protesting  indorsee  and  his  receipt  being  obtained ;   Kennedy  t. 
M^Whirter,  26th  June  1849.    The  receipt,  however,  must  in  evexy 
case  be  distinct,  and  so  framed  as  clearly  to  show  that  the  raluo  lias 
been  paid  to  the  protesting  holder ;  and  diligence  was  found  null,  at 
the  instance  of  a  party  paying  to  the  bank  which  had  talcen  the 
protest,  because  the  receipt  was  signed  by  a  party  with  the  word 
agent  merely  subjoined  to  his  name,  there  being  thus  no  evidence  on 
the  face  of  the  proceedings  that  the  receipt  was  truly  the  act  of  the 
G  D.  286.         bank ;  Summers  v.  Marianski,  16th  December  1843. 

It  is  only  the  principal  sum,  and  interest  due  on  it,  that  can  bo 
recovered  by  summaiy  diligence ;  the  reason  of  which  is,  that  no  sum 
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can  be  recovered  by  diligence  unless  by  the  authority  of  a  Judge ;      Fabt  ll. 
and  since  exchange,  damages,  and  expenses^  are  not  ascertiuned  at    chaptek  v. 
the  date  of  registration,  there  is  not,  and  cannot  be^  any  decree  for  ths  RZPEMsra 
these,  a  bill  containing  no  penalty  like  a  bond.     But  the  statute ''^  *=^'^**' 
1681,  cap.  20^  expressly  reserves  the  right  to  sue  for  these  in  anifAKYDiu- 
ordinary  action.    Therefore,  when  the  principal  sum  and  interest  ^^^^^ 
are  paid  by  the  debtor  itfter  the  use  of  diligence,  but  not  the 
expenses,  the  creditor  must  give  up  the  bill,  since  all  that  is  claim- 
able under  it  has  been  paid.    But  he  ought  to  retain  the  extract 
protest  and  other  steps  of  diligence,  to  form  the  foundation  of  his 
claim  in  an  ordinary  action  for  the  expenses,  and,  if  need  be,  for 
damages,  &c 

Befening  generally  to  what  has  already  been  said  on  the  subject  of  Pkecautiohs 
execution  or  enforcement  of  obligations,  we  shall  here  4>nly  notice  one  m  usjko  ^u. 
or  two  points,  which  require  special  attention  where  the  diligence  is  ^^^^  "^"  \\ 

m  •■9^  ,  BiI»liO  AMD 

upon  Dills  or  notea  notes. 

There  is  occasion,  in  doing  diligence  upon  bills,  to  be  careful  to 
ascertain  the  identity  of  the  parties  against  whom  it  is  directed. 
With  regard  to  the  drawer  and  indorsers,  the  instrument  itself  rarely 
contains  more  than  their  mere  names,  and,  if  the  diligence  should  be 
directed  against  a  wrong  party  of  the  same  name,  serious  conse- 
quences may  ensue,  as  a  party  erroneously  charged  may  sue  for 
damages.  Care  must  be  taken  to  preserve  the  bill  or  note,  for, 
although  diligence  issues  on  the  protest,  inconvenience  and  loss  may 
result,  if  the  bill  cannot  be  produced  to  support  the  charga  In  the 
case  of  Muir^  Wood,  and  Co.  v.  SibbcUd  and  Harrower^  12th  May  Home,  p.  so. 
1820,  a  charge  was  suspended,  where  the  charger  was  unable  to  pro- 
duce the  bilL  A  different  decision  was  given  in  TumbuU  v.  M^Kie,  i  S.  353. 
26th  Februaiy  1822.  But  in  the  latter  case  the  grounds  of  the  deci- 
sion are  not  stated,  and  as  in  the  case  of  Muir,  Wood^  and  Co.  the 
point  appears  to  have  been  carefully  debated  and  considered,  it  will 
be  the  safe  course  in  every  view  to  act  with  the  same  care  as  if  that 
decision  formed  the  fixed  rule  on  the  subject 

It  was  formerly  held  competent  for  an  indorser,  who  had  paid  to  Tbaxsfebeitcb 
the  Ust  indorsee,  to  obtain  homing  at  his  own  instance  on  a  protest  pI^T''' 
recorded  in  the  name  of  the  indorsee,  and  a  receipt  by  him  to  the  ^^^^^  >"- 
mdorser,  the  receipt  operating  as  an  implied  assignation ;  8coU  v.  ^^j^^ '   75 
Stewart,  11th  June  1816.    According  to  the  principle  of  that  deci- 
sion, an  indorser,  paying  upon  a  receipt  by  a  protesting  indorsee, 
would  appear  to  acquire  right  to  the  extract,  and  to  be  entitled  now 
to  obtain  a  fiat  for  diligence  in  his  own  name  under  the  7th  section 
of  the  1  and  2  Vict.  cap.  114    But,  looking  to  the  altered  form  of  the 
decree  under  that  enactment,  the  safer  course  would  be  to  transfer  it 
by  a  formal  assignation. 

In  the  recent  case  of  Don  v.  Kealey,  13th  June  1850,  it  was  12  D.  loic. 

24 
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OBNCE  COMPE- 
TKNT  ON 
FOREIGN  BILL. 

17  D.  164. 


Vakt  II.      attemptod  to  exempt  the  acceptor  of  a  bill  from  summary  diligence, 
ChaTtek  V.    ^P^^  ^^^  ground  that,  although  a  domiciled  Scotchman,  his  accept- 
SuBOf  AET  Diu-  ft^c^  faftd  heen  given  in  England,  and  was,  therefore,  a  foreign  inland 
bill     But  the  Court  held  summary  diligence  competent,  as  being  the 
law  of  the  country  where  the  instrument  was  to  be  enforced.    And, 
in  Mackenzie  v.  HaU,  12th  December  1854,  summary  diligence  was 
found  competent  in  Scotland  upon  a  bill,  neither  drawn  nor  accepted, 
nor  payable  in  Scotland ;  and  it  was  held,  that  in  suing  on  such  a 
bill  in  Scotland  the  parties  are  subject  to  the  rules  of  Scotch  law  as 
to  limitation  of  proof,  &c.,  the  general  principle  being,  that  all  thai 
relates  to  the  remedy  is  governed  by  the  lex  fori  where  the  question 
is  raised.     Questions  of  right,  however,  will  be  regulated  by  the  le« 
loci  contractus.    A  foreign  protest  of  a  bill  is  a  good  ground  for  sum- 
mary diligence  in  this  country,  if  made  according  to  the  usages  o( 
the  foreign  country;  Elder  v.  Young  A  Co,,  16th  November  1854, 
already  cited. 


17D.56; 

Bupra^  p.  360. 


OP  BILL8  AHD 
MOTES. 

12  Geo.  III. 
c.  72  §  37. 


PEEacRiPTioif^      Prescription  of  BUh  and  Notes, — Although  bills  and  notes  do  not 
form  the  ground  of  summary  diligence,  if  protests  be  not  taken  and 
recorded  within  six  months,  yet  they  do  not  lose  their  privileges  in 
other  respects,  until  the  period  of  prescription  has  run ;  and  they 
continue,  therefore,  to  pass  as  cash  by  indorsation,  as  we  have  already 
seen,  until  six  years  from  the  term  of  payment.     The  limitation  of 
six  years  was  introduced  by  the  37th  section  of  the  Act  12  Geo.  Ill- 
cap.  72,  which  bears,  that  no  bill  or  note  shall  be  of  force  or  effectual 
to  produce  any  diligence  or  action,  unless  such  diligence  shall  be 
raised  and  executed,  or  action  commenced,  within  the  space  of  six 
years  from  and  after  the  terms  at  which  the  sums  in  the  said  bills 
or  notes  became  exigible.     It  is  necessary  to  attend  to  the  precise 
words  of  the  Act,  in  considering  what  steps  are  sufficient  to  keep 
alive  a  bill  or  note,  after  the  expiration  of  six  years,  in  its  full  power, 
as  a  ground  of  diligence  or  of  action. 
Sexennial  The  conditions  are  with  regard  to  diligence,  that  it  shall  be  raised 

howTn^J^'''  land  executed,  and  with  regard  to  an  action,  that*  it  shall  be  contr 
I  menced,  within  six  years  from  the  day  of  payment.     Now,  as  diligence 
must  be  raised  and  executed,  the  prescription  is  not  interrupted 
by  merely  taking  and  registering  a  protest;  Scott  v.  Brown,  12tK 
December  1828.     Nor  was  the  prescription  avoided  by  the  further 
step  of  raising  letters  of  horning,  for  that  is  diligence  raised  but  not 
executed  ;  Armstrong  v.  Johnstone,  16th  May  1804.     And' this  gives 
the  rule  by  which  we  are  to  be  regulated  under  the  1  &  2  Vict  cap. 
114,  for,* as  the  extract  under  that  statute  with  its  warrant  is  pre- 
cisely equivalent  to  the  registered  protest  and  homing  under  the 
former  practice,  it  is  plain  that  the  obtaining  of  an  extract  under  the 
recent  statute  will  not  interrupt  prescription,  unless  execution  follow 


HOW  INTER- 
RUITBD. 


7  S.  192. 


M.  1 1 140. 


BILLS  AND  PBOMISSORY  NOTES.  871 

Afl  example  of  prescription  effectually   interrupted   by  diligence      Part  II. 
executed  will  be  found  in  Fraser  v.  Urqvhart,  11th  June  1831,  and    CHil^ii  V 
also  in  Henderson  v.  Stewart,  1 4th  December  1830,  where  the  charge  9  s.  723. 
was  upon  a  Sheriff's  precept.     And,  where  the  prescription  is  inter-  ^  8. 180. 
rupted  by  the  execution  of  diligence,  the  effect  of  that  interruption 
18  not  confined  to  the  diligence  actually  done.     It  preserves  the  bill 
as  a  ground  of  new  diligence  or  action  after  six  years;  Madachlan  9  S.  753. 
(M'Kirdy's  Executor)  v.  Thomson,  16th  June  1831.     Prescription  is 
effectually  interrupted  by  the  production  of  the  bill  as  the  ground  of 
a  claim  in  a  judicial  competition,  as  in  a  process  of  ranking  and 
sale;  Douglas,  Heron,  Jk  Co.  v.  Richardson,  26th  November  1784;  M.  11127. 
Lindsay  V,  Earl  of  Buchan,  17th  February  1854;  or  in  a  multiple- 16  D.  coo. 
poinding;  National  Bank  v.  Hope,  5th  December  1837 ;  and  by  pro-  I6  S.  177. 
docing  it  and  pleading  compensation  upon  it  in  a  suspension ;  Moss  n  D.  1144. 
y-  Robertson,  20th  July  1855.     In  the  case  of  EtOes  v.  Robertson,  n  S.  397. 
15th  February  1833,  prescription  was  held  to  be  avoided  by  the 
production  of  a  bill  in  a  trust  arrangement,  and  the  recognition, 
of  it  as  a  debt  in  the  trust-deed  and  infeftment.     This,  however, 
cannot  be  regarded  as  an  interruption   of  prescription  under  the 
statute,  but  as  the  legal  effect  of  establishing  the  debt  upon  the 
|nisi,  and  so  rendering  it  liable  to  the  rules  of  common  law.     This  ^ 
judgment,  we  have  already  seen,  was  reversed  upon  appeal,  but  the 
reversal  was  founded  solely  upon  the  stamp-laws.     Production  in  a 
seqnestration  interrupts  prescription  by  the  express  provision  of  tl>e 
Act  2&  3  Vict.  cap.  41,  §  26.*     But  such  production  must  be  in 
strict  conformity  with  the  terms  of  the  statute,  as  is  shown  by  the 
c^c  of  Crawford's  Trustee  v.  Haig,  25th  May  1827,  where  interrup-  5  S.705. 
tion  was  held  not  to  have  been  effected  by  production  of  the  bill  in 
the  hands  of  the  preses  of  a  meeting,  because  the  preses  was  not  one 
of  the  persons  to  whom  production  was  directed  to  be  made  by  the 
»*^uestration  Act  then  in  force.     The  preses  is  included,  along  with 
^l»e  interim  factor,  sheriff-clerk,  and  sheriff,  in  the  statute  2  &  3 
^icL  cap.  41  ;*  but  the  decision  shows  the  importance  of  an  exact 
wmpHance  with  statutory  directions,  whatever  they  may  be.     In  the 
^^^  ofBrodie  v.  Sheddan,  20th  February  1821,  an  attempt  was  made  F.  C. 
^  Toake  a  bill  probative  after  six  years,  on  the  ground  that  the  pre- 
option had  been  interrupted  by  sentence  of  outlawry  against  the 
Jebtor,  but  it  was  successfully  answered,  (1),  that,  although  sentence 
^•^  outlawry  had  suspended  the  power  of  enforcing  the  party's  civil 
^•(^lits,  it   had  not  extinguished  them,  and  that,  having  obtained 
'*<ten  of  relaxation,  he  was  now  entitled  to  state  the  plea ;  and,  (2), 
^W  the  statute  was  imperative.     The  Court  assoilzied  the  defender. 
App/ication  for  a  warrant  against  the  debtor  in  a  bill  as  in  meditor 

•  Tbls  Act  having  Uen  repealed,  [supra,  p.  51,)  tlio  Act,  19  &  20  Vi«t.  c.  79,  ^  109,  r.ii- 
-**  aa  ciuiclxucnt  bimilar  to  that  ix'fcrred  to  iii  Ihu  text— sa\ c  in  rtgurd  to  an  Interim  Favt(»r. 
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Part II.  tione  fugcB  does  not  interrupt  prescription;  Boag  v.  FiAer,  1 7th 

Cha^V.  January  1849. 

11  D.  870.  The  sexennial  prescription  is  calculated  by  reckoning  from  the 

Date  from  last  day  of  grace,  in  bills  payable  at  a  fixed  date,  or  at  a  certain  time 

8CTOTI0N  ra  ^^^^  ^**®  ^'  ®'8^^  ^'^^^  ^^  settled  in  Douglas,  Heron  and  Co.  v. 
cAiiCULATBD.  Grant^s  Trustees,  19th  November  1793,  which,  as  regards  thatfind- 
M.  4602.  ijjg^  ^j^g  affirmed  on  appeal     But  when  the  bill  is  payable  on 

demand,  the  prescription  runs  from  its  date,  even  though  no  demand 
M.  voce  "Bill    have  been  made;  Stephenson  v.  Stephenson's  Trustees,  16th  June 
App«.*No!^.'   1807.     In  this  case  the  Judges  were  divided,  some  of  them  consider- 
ing, that  there  was  no  term  from  which  prescription  could  run,  until 
a  demand  was  made,  and  the  time  thereby  fixed  at  which  the  sum 
was  exigibla    But  the  decision  was  by  the  greater  number  considered 
agreeable  to  the  general  scope  of  the  statute,  which  is  to  prevent  the 
use  of  bills  and  notes  as  permanent  securities. 
Eppbct  of  thb      But,  although  bills  and  notes  are  thus  rendered  useless,  after  six 
pREscBiFTioir.    years,  as  grounds  of  diligence  or  action,  the  debt  which  they  con- 
tained is  not  extinguished  by  the  sexennial  prescription,  the  only 
effect  of  the  prescription  being,  that  the  bill  or  note  ceases  to  be  evi- 
dence of  the  debt,  which  may  still,  notwithstanding,  be  proved  by 
the  writ  or  oath  of  the  debtor.    This  is  expressly  provided  by  §  39 
of  the  Act  1772,  which  declares  it  lawful  and  competent  at  any 
time  after  the  six  years  to  prove  the  debts  contained  in  bills  and 
notes,  and  that  the  same  are  resting  and  owing,  by  the  oaths  or  writs 
of  the  debtors.     In  order  to  obtain  decree  for  the  sum  contained  in  a 
prescribed  bill,  there  are  thus  two  things  to  be  proved : — (1.)  You 
are  to  prove  the  debt — that  is,  that  it  existed.    This  is  called  the 
constitution  of  the  debt.     (2.)  You  are  to  prove,  that  it  is  resting 
owing.     And  every  means  of  proving  these  is  excluded  excepting 
the  oath  or  the  writing  of  the  debtor.    Now,  when  the  Statute  came 
to  be  applied,  considerable  difficulty  and  great  difference  of  opimon 
were  found  with  respect  to  such  debts  as  had  been  constituted  solely 
by  the  bill  or  note — where,  for  instance,  the  acceptor  had  signed  for 
the  accommodation  of  another.    Here,  it  was  contended^  the  debt 
exists  only  by  virtue  of  the  bill,  and,  as  by  the  statute  the  biU  is 
annihilated,  the  debt  necessarily  ceases  to  exist  also.     To  this  it  was 
answered,  that  the  bill  has,  no  doubt,  ceased  to  exist  as  a  document 
of  debt,  but  it  may  be  referred  to  in  explanation  of  the  question, — 
**  Did  you  engage  to  pay  the  debt  contained  in  this  bill  ?"     The  un- 
dertaking to  pay  the  debt  is  in  itself  an  obligation  irrespectively  of 
the  bill,  and,  if  that  obligation  be  proved  by  the  party's  oath,  that  is 
proof  in  terms  of  the  Act  independently  of  the  bill,  which  is  thus 
used  only  circumstantially,  in  order  to  get  at  the  obligation,  and  not 
as  in  itself  evidence  of  it.     The  latter  view  was  sustained  ;  and  it  is 
now  to  be  held  as  settled,  that^  where  a  biU  has  been  accepted  for  tlic 
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drawer's  accommodation,  the  holder  may  after  proscription  prove  the      Part  II. 
debt  by  the  acceptor's  oath  ;  Laidlaw  v.  Hamilton,  31  st  May  1826.    chai^  V 

Another  principle  established  by  a  course  of  decisions  is,  that,  when  4  s.  636. 
the  debtor  upon  a  reference  to  his  oath  admits  the  constitution  of  Effect  of  bex- 
ibe  debt,  it  is  not  sufficient  that  he  declare  himself  ignorant  whether  "^"'^^  ^^^ 
it  has  been  paid  or  not ;  and  it  will  be  held  to  be  resting  owing,  unless  amt*. 
the  debtor  depone  to  its  extinction  by  payment  or  otherwise ;  Christie 
V.  Henderson^  19th  June  1833.    This  case  was  settled  by  the  judg-  n  S.  744. 
roent  of  the  whole  Court,  and  this  general  principle  in  reference  to 
such  cases  appears  to  be  established  by  it,  viz.,  that  the  lapse  of  six 
ye^rs  does  not  annihilate  the  bill,  but  reverses  the  presumptions  which 
preTiously  subsisted  with  respect  to  its  payment.      Before  the  six 
rears  have  expired,  a  bill  in  the  hands  of  the  creditor  is  presumed 
to  be  unpaid.    After  the  six  years,  on  the  contrary,  it  is  presumed 
to  he  paid,  and  the  latter  presumption  can  only  be  taken  off  by  the 
debtor's  writ  or  oath.     But,  in  using  that  limited  mode  of  proof,  the 
hill  itself  may  be  referred  to  as  an  adminicle.    When  the  constitution 
of  the  debt  is  admitted  upon  a  reference  to  oath,  it  will  not  suffice 
to  exonerate  the  party  to  depone  generally  that  the  debt  has  been 
P&id,  if,  with  respect  to  the  circumstances  of  the  payment,  he  does  not 
satisfy  the  Court  that  he  hais  adequate  grounds  to  aver  payment ; 
Pckvl  V.  Allison,  10th  March  1841 ;  see  Stewart  v.  Robertson^  13th  3  d.  874. 
^brember  1852.    When  the  debtor  is  dead,  and  his  representative  15  d.  12. 
upon  a  reference  to  his  oath  depones,  that  he  is  ignorant  in  regard 
to  the  constitution  and  subsistence  of  the  debt,  prescription  will 
opemte,  because  such  a  deposition  affords  no  proof  in  terms  of  the 
statute ;  Stirling  v.  Henderson,  11th  March  1817 ;  Houston  v.  Yuill,  F.  C. 
19th  May  1825.  ^  S.  24. 

With  regard  to  the  writing  of  a  debtor  which  will  suffice  to  take  off  PREscRimoN 
the  effect  of  prescription,  there  have  been  numerous  questions,  and, 
in  some  respects,  much  diversity  of  opinion ;  but  the  following  rules  debtor. 
appear  now  to  be  fixed : — 

It  must  be  the  writing  of  the  party  himself;  the  creditor's  writing.  Requisites  of 
Wilesa  in  very  special  circumstances,  will  not  suffice.     Nor,  as  a^""®*'*^"^' 
general  rule,  will  the  writing  of  the  debtor's  factor  suffice.     But  any 
vriting  of  the  debtor  acknowledging  the  debt,  or  clearly  implying 
its  subsistence,  as  a  marking  by  him  of  a  partial  payment,  or  of  a 
i^jment  of  interest,  is  sufficient,  provided  such  writing  be  after  the 
expiration  of  the  six  years.     These  rules  are  all  exemplified  in  the 
«e  of  Fergusson  v.  Bethune,  7th  March  1811.     In  Lindsays  v.  f.  C. 
VoffoU^  19th  May  1797,  the  acceptor's  writing,  dated  upon  the  last  m.  11137. 
^7  of  the  six  years,  was  held  to  prove  the  debt ;  but  that  is  a  special 
^d  extreme  case.     In  Wood  v.  Howden,  7th  February  184iS,  a  letter  5  D.  507. 
^m  the  creditor,  acknowledging  payment  of  interest  after  the  years 
"f  prescription,  having  been  preserved  by  the  debtor  in  his  reposi- 
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Part  II.      tones  OS  evidence  with  respect  to  the  debt,  that  was  held  to  be 

CHAPTRtt  V.    ^^^  ^^  ^^®  debtor  effectual  to  elide  prescription.     The  admission 

must  be  clear  by  expression  or  necessary  implication.     It  will  not 

avail  that  there  was  a  correspondence,  if  it  contain  no  explicit  ad- 

14  S.  1.  mission  of  the  debt ;  Ewing  v.  Cumine,  12th  November  1835.    But 

Requibitbs  of   an  offer  by  the  debtor  to  pay  a  composition  implies  an  admission  of 

™r'8  wkit,  ^j^^  ^^^^ .  Mackenzie  v.  Ndble,  15th  Februaiy  1827.    And,  although, 

5  S.  367.  as  a  general  rule,  the  writing  must  be  the  debtor's  own,  yet  writing 

made  by  his  direction  or  authority  is,  in  some  circumstances,  held  to 
be  his  own  in  the  eye  of  the  law,  as  in  the  case  of  an  admission  made 

1  D.  1061.        by  trustees  through  their  factor;  CampbeU  v.  BaUantyne,  21st  June 

1839.  The  insertion  of  the  debt  by  the  acceptor  in  states  of  his 
affairs,  prepared  with  reference  to  a  trust  conveyance  for  behoof  of  his 
creditors,  was  sustained  as  evidence  scripto^  sufficient  to  bar  prescrip- 

3  D.  683.  tion,  in  Watson  v.  Hunter  and  Co,y  18th  February  1841.  When  the 
debtor  admits  in  writing  the  constitution  of  the  debt,  but  alleges 
that  it  has  been  extinguished  by  compensation,  that  is  sufficient  to 

12  S.  533.  bar  prescription,  and  the  compensation  must  be  proved  ;  Macdanald 
v.  Crawford,  7th  March  1834.  Although  proof  by  the  debtor  s  writing 
contemporaneous  with  the  period  of  prescription  is  not  admitted  as 
evidence  of  the  constitution  of  the  debt,  that  rule  does  not  apply  to 
writing  coeval  with,  or  antecedent  to,  the  date  of  the  instrument. 

M.  1048.  In  the  case  of  CampbeU  v.  CampbeWa  Trustees,  19th  May  1797,  a 

docqueted  account  of  the  same  date  as  the  bill  was  sustained  as 

2  S.  GOO.  evidence  of  the  debt,  after  the  bill  had  prescribed ;  and  in  Sinclair  v. 

Sinclair,  19th  December  1823,  a  debt  constituted  by  a  clause  of  war- 
randice in  a  disposition  of  lands,  and  for  which  a  bill  was  afterwards 
granted,  was  held  not  to  be  subject  to  the  prescription  of  the  bill. 
The  principle  of  these  decisions  is,  that,  when  the  debt  is  founded 
upon  a  document  separate  from  the  bill,  that  document  is  to  be  looked 
to  in  determining  its  legal  character ;  and  as  the  debt,  therefore,  does 
not  rest  upon  the  bill  alone,  the  presumption  of  payment  established 
by  statute  does  not  take  place,  because  the  debt  has  a  foundation  not 
liable  to  that  presumption. 
Effect  OF  PR&     In  the  earlier  cases  the  effect  of  proof  by  the  debtor's  oath   or 
ob"i™ki>  Br™^  writing  was  viewed  as  the  rearing  up  of  the  bill  for  a  second  courBo 
yrarr  ob  oath,  of  six  years.     But  that  view  arose  from  an  erroneous  conception  of 
the  effect  of  the  proof,  which  goes  to  establish  not  the  bill  but   the 
debt     It  is  the  debt  which  is  exempted  from  participating  in  the 
effect  of  prescription  upon  the  bill,  and,  as  the  debt,  thus  reconsti> 
tuted,  stands  upon  its  own  footing,  it  is  not  subject  to  the  sexennial 
limitation,  but  to  the  ordinary  prescription.   This  principle  was  clear!  v 

3  s.  295  stated  by  Lord  Pitmilly  in  M'Indoe  v.  Frame,  18th  November  1824 ; 

and  his  Lordship  there  points  out  two  important  consequences  result- 
ing from  the  principle,  viz.  (1.)   If  an  action  be  raised,  or  diligence 
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executed,  against  any  one  co-obligant  before  the  lapse  of  six  years,      Part  IT. 
the  bill  ^ill  be  sustained  both  against  him  and  against  all  the  others    Chatteh  V 
for  forty  years  ;  and  this  was  decided  in  Gordon  v.  Bogle^  23d  June  m.  7532. 
1784.    The  same  has  again  been  held,  to  the  effect  of  depriving  the 
drawer  of  the  benefit  of  the  limitation,  where  it  was  alleged  he  was 
truly  the  ultimate  debtor  in  a  bill,  upon  which  decree  against  the 
acceptor  had  been  obtained  within  six  years  ;  Roy  v.  Campbell,  14th  12  D.  1028. 
June  1850.     (2.)  If  the  six  years  are  permitted  to  elapse  without 
action  or  diligence,  then  the  writ  or  oath  of  each  debtor  can  only 
affect  himself,  and  will  not  subject  any  other  co-obligant.    This  has 
also  been  decided  in  various  cases  ;  see  that  of  McNeil  v.  Blair,  31st  2  S.  174. 
January  1823,  and  the  authorities  there  cited. 

As  the  execution  upon  bills  and  notes  is  a  statutory  privilege,  it 
ceases  to  be  competent  after  the  expiration  of  six  years,  even  against 
a  party  admitting  his  liability  for  the  debt  It  was  so  found  in  a 
case  already  referred  to ;  Armstrong  v.  Johnstone,  16th  May  1804.      m.  iu40. 

By  the  40th  section  of  the  Act  1772,  to  which  we  have  so  repeat- 
edly referred,  it  is  declared,  that  the  years  of  the  minority  of  creditors 
in  notes  and  bills  shall  not  be  computed  in  the  six  years.  But  the 
benefit  of  this  provision  is  restricted  to  the  case  in  which  the  minor 
is  himself  nomina^'m  the  creditor  in  the  instrument,  and  it  is  not 
enough  that  the  party  beneficially  interested  was  a  minor,  if  the  bill 
or  note  was  payable  not  to  himself  but  to  his  trustee ;  McNeil  v.  2  s.  174. 
Blair,  already  cited. 


Bank  Drafts. — We  have  already,  in  commenting  upon  the  Stamp 
Acts,  adverted  to  their  requirements  in  regard  to  bank  drafts.    These, 
we  have  seen,  in  order  to  entitle  them  to  exemption  from  stamp-duty.  Supra,  p.  86. 
must  be  payable  to  the  bearer  on  demand,  and  must  be  drawn  upon  9  Geo.  IV. 
a  banker,  or  person  acting  as  a  banker,  within  fifteen  miles  of  the  °'  ^^»  ^  ^^' 
place  where  the  drafts  are  issued,  which  place  must  be  specified  in  the 
draft     The  draft  must  bear  date  on  or  before  the  day  it  is  issued, 
and  it  must  not  direct  payment  to  be  made  by  bills  or  promissory 
notes.     These  requirements  are  enforced  by  very  stringent  penalties.  55  Geo.  III. 
For  making  and  issuing  a  draft  post-dated,  or  not  truly  specifying  the  ^'  ^84,  §  13. 
place  where  it  is  issued,  or  which  does  not  in  every  respect  fall  within 
the  exemption,  unless  the  same  be  stamped  as  a  bill,  the  party  issuing 
is  to  forfeit  ^100,  the  party  receiving  it  in  payment  or  security,  dP20, 
and  the  banker  paying  such  draft  in  the  knowledge  that  it  is  post- 
dated, or  the  place  not  truly  specified,  or  in  any  other  respect  discon- 
form  to  the  terms  of  exemption,  is  to  forfeit  ^100,  and  to  have  no 
claim  against  the  party  for  the  money  paid.     Orders  for  a  sum  less 
than  twenty  shillings  are  void  in  England  by  statute  which  does  not 
extend  to  Scotland.    It  has  been  held,  that  orders  by  a  party  to  debit  ^'TJi  draft. 
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his  account  with  a  certain  sum,  without  mentioning  the  bearer  or  an  j 
payee,  are  drafts  payable  to  the  bearer,  and  entitled  to  the  benefit  of 
the  exemption  ;  Swan  t.  Bank  of  Scotland^  8th  December  1841.  In 
the  same  case  it  was  decided,  that  such  orders  did  not  lose  the  benefit 
of  the  exemption,  although  bearing  at  the  bottom,  apart  from  the 
signature  and  address,  a  memorandum  in  the  drawer's  writing,  soch 
as,  " per  James  Martin  \'  but  that  such  a  memorandum,' if  inserted 
in  the  body  as  a  continuous  part  of  the  order,  must  be  held  as  making 
it  payable  only  to  the  individual  named,  and,  therefore,  liable  to 
duty  as  a  bill 

The  bank  draft  is  distinct  from  the  draft  or  order,  which,  by  16  ft 
17  Vict.  cap.  59,  is  liable  to  the  one  penny  duty.  The  latter  is  an 
instrument  entitling  the  person  to  whom  it  is  sent  to  have  credit 
withy  or  to  draw  or  receive  from,  the  party  addressed.  The  instru- 
ment enjoying  exemption  is  the  draft  or  order  upon  a  banker  for 
payment  of  money  to  the  bearer  on  demand. 

By§7ofl7&.18  Vict  cap.  83,  unstamped  drafts,  as  we  have 
already  seen,  may  not  be  circulated  beyond  fifteen  miles  of  the  place 
where  they  are  made  payable,  under  a  penalty ;  but,  if  such  drafts 
have  been  lawfuUy  issued,  they  may,  by  affixing  a  stamp,  be  made 
negotiable  beyond  the  fifteen  milea 

Bank  drafts  are  transferable  by  delivery  and  by  indorsation,  and 
the  drawer  cannot,  in  a  question  with  the  indorsee,  plead  compensa- 
tion by  a  debt  of  the  payee ;  M^GUchrist  v.  ArOvwr^  17th  Januaiy 
1 794.     They  are  payable  on  demand,  and,  if  the  banker  has  funds  of 
the  drawer,  or  funds  upon  which  the  drawer  is  entitled  to  operate,  as 
in  the  ease  of  a  cash-credit,  then  the  banker  is  bound  to  pay  imme- 
diately, allowing  a  reasonable  time  to  himself  or  his  clerks  to  ascer- 
tain the  state  of  the  party's  account    But  the  draft  must  be  pre- 
sented at  a  reasonable  hour,  which,  in  the  case  of  a  bank,  will  be 
within  the  usual  hours  of  business    The  question  does  not  appear  to 
have  occurred  in  Scotland,  within  what  time  the  party  receiving  a 
draft  must  present  it,  in  order  to  exempt  himself  from  the  risk  of 
failure  of  the  bank  or  other  party  drawn  upon.    The  rule  adopted  in 
England  is,  that  it  be  not  later  than  the  day  following  that  on  w^hich 
he  receives  the  dmft,  provided  he  has  the  means  of  doing  ao  ;  mnd 
this  rule  would  probably  be  adopted  in  Scotland,  if  the  quesiiou 
should  occur.     A  draft  may  be  kept  in  circulation  through  sucoessiTe 
indorsers^  but  the  responsibility  of  the  drawer,  in  event  of  the  bank's 
failure,  will  not  thereby  be  enlarged,  and  the  responsibility  of  each 
successive  transferee  with  regard  to  the  presentment,  will  be  the 
same  as  that  of  the  payee  to  the  drawer. 
Whethbrbark     It  is  a  question  still  undetermined,  whether,  in  case  of  non-pay^ 

IT^l^^'o^  ™®"^'  *  ^^^^  ^^^^  ^  capable  of  being  protested,  or  of  summary  dili^ 
gence.    In  the  case  of  M'OilchrUt^  last  referred  to,  a  protest  wai 
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taken,  and  a  change  of  homing  given,  but  the  Court  avoided  the  de-     Part  II. 
termination  of  this  point  by  turning  the  charge  into  a  libel  and  giving   ^^^^^  Y 
decree.    The  prevailing  opinion  is,  that  a  bank  draft  is  not  capable 
of  protest  or  diligence ;  but  it  may  be  sued  on  in  an  ordinary  action 
against  the  drawer  and  indorsers,  and  also  against  the  bank,  if  it  pos- 
sessed funds  belonging  to  the  drawer  at  the  time  of  presentment. 

If  the  sum  in  a  bank  cheque  be  dexterously  altered  to  a  larger  What  yioil- 
amount,  but  without  fault  imputable  to  the  drawer,   the   bank,  3^^  ^^  ' 
although  it  pays  the  increased  amount,  will  have  no  further  claim  bankb  in  pat- 
against  him  than  for  the  sum  for  which  he  truly  drew.*    The  bank 
must,  as  a  general  rule,  exercise  ordinary  vigilance,  dUigentixi  Tnediay 
sufficient  to  detect  frauds  obvious  to  ordinary  attention.    In  England, 
a  party  having  written  a  draft  and  then  torn  it,  and  the  pieces  being 
found  and  pasted  together  by  a  stranger,  the  bank  paid  it,  but  the 
maker  was  found  not  liable. 

A  bank  draft  which  has  been  paid  is  not  evidence  of  payment  to 
the  creditor,  although  he  be  named  in  it,  unless  it  bear  his  indorsa 
tion.  This  necessarily  follows  from  its  being  payable  to  the  bearer, 
who  may  not  have  obtained  it  from  or  through  the  creditor.  It  is 
prudent,  therefore,  when  a  draft  may  be  useful  as  evidence,  to  make 
the  creditor  indorse  it 

In  England,  a  donation  mortis  causA  cannot  be  constituted  by  a 
hank  draft.    We  have  already  seen,  that  a  donation  so  made,  and  Supra^  p.  346. 
paid  by  the  bank  after  the  grantor's  death,  has  been  sustained  in 
Scotland 

We  have  now  examined  the  subject  of  bills  of  exchange  and  pro- 
missory notes  as  fiiUy  as  our  limits  will  permit.  For  more  particular 
information,  reference  must  be  made  to  the  treatises  upon  the  sub- 
ject, and  especially  to  the  careful  and  accurate  work  of  Mr.  Thomson. 
Enough  has  been  said  to  develop  the  principles  by  which  bills  and 
notc9  are  regulated  in  their  form,  negotiation,  and  enforcement.  In 
(descending  to  minute  details,  some  degree  of  difficulty  and  occasional 
perplexity  is  unavoidable,  but  the  grand  principles  are  sufficiently 
obvious  and  easy  of  apprehension,  and  a  reference  to  these  will  for 
the  most  part  afford  a  clue  to  the  solution  of  difficulties.  We  are  to 
remember,  that  the  system  derives  its  origin  from  the  common  wants 
of  men,  and  their  common  sense  of  the  necessity  of  a  simple  and 
intelligible,  but  at  the  same  time  effectual,  method  of  contracting 
between  individuals  of  different  nations.  The  first  element  is  entire 
motnal  confidence,  which  is  secured  by  a  common  perception  of  its 
neceasitjy  and  the  discredit  which  a  breach  of  it  entails.    The  next 

%  II  is  tbe  law  both  of  England  and  Scotland,  that  payment  upon  a  forged  cheque  \%  not 
■17  yajBMot  at  aU  as  between  the  party  paying  and  the  party  whose  name  is  forged ;  Orr 
4  Bmrher  ▼.  Union  Bank  of  Scotland,  7th  August  1854  (House  of  Lords.) 
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requisite  was  the  simplest  possible  form  of  a  perfect  obligation.  Tliis 
is  furnished  by  signature  and  acceptance — ^a  plenary  liability  instan- 
taneously following  mere  subscription,  unqualified  by  any  reservation 
not  expressed.  Then  came  the  need  of  circulation,  supplied  by  a 
mode  of  transference  equally  rapid  and  effectual — mere  deliveiy  in 
some  cases,  indorsation  generally,  the  latter  accumulating  the  security 
of  a  fresh  obligation  in  solidum  with  every  new  name.  The  advantage 
of  prompt  enforcement  is  secured  by  the  statutory  provision,  that 
every  signature  and  indorsation  implies  a  consent  to  a  judicial  decree 
for  execution  immediately  on  failure  of  payment.  Then  the  preser- 
vation of  the  just  rights  of  every  party  is  provided  for  by  protest  and 
notice,  which  give  the  holder  immediate  recovery,  and  those  liable  to 
him,  but  not  ultimately  liable,  instant  means  of  securing  their  relief. 
The  risk  of  fraud  is  averted  by  the  rigid  demand  of  integrity  in  the 
instrument ;  and  the  hazard  of  undue  delay  on  the  part  of  the  credi- 
tor, by  the  statutory  prescription.  When  we  consider  the  magnitude 
of  the  transactions  which  take  place  in  bills  and  notes  every  day,  and 
the  large  amount  of  property  constantly  dependent  upon  the  security 
which  they  afford,  it  is  impossible  not  to  admire  a  system  which,  by 
methods  of  such  remarkable  simplicity,  accomplishes  objects  so  im- 
portant in  their  nature  and  vast  in  their  extent 


CROBgED 
CHRQUE8. 

Byles,  p.  15. 


19  &  20  Vict 
c.  25. 


In  England,  it  has  been  a  common  practice  to  write  across  the  face  of  a  draft  the  name  of 
a  banker,  the  effect  of  this  being  to  direct  the  drawees  to  pay  the  draft  only  to  the  banker 
whose  name  is  written  across.    The  object  of  this  precaation  is  to  invalidate  the  pnyment  to 
a  wrongful  holder  in  case  of  loss.    It  has  also  been  not  unusaal  to  write  the  words  "  and  Co" 
only,  in  the  first  instance,  leaving  the  particular  banker's  name  to  be  filled  Dp  afterwards,  so 
as  to  insure  presentment  by  some  banker  or  other.    Now,  the  statute  of  19  &  20  Yict.  c.  25 
—upon  the  preamble,  that  doubts  have  arisen  as  to  the  obligations  of  bankers  with  respect 
to  cross-written  drafts,  and  that  it  would  conduce  to  the  ease  of  oommeroe,  the  security  of 
property,  and  the  prevention  of  crime,  if  drawers  or  holders  of  drafts  on  bankers,  payable  to 
bearer  or  order  on  demand,  were  enabled  effectually  to  direct  the  payment  of  the  same  to  be 
made  only  to  or  through  some  banker, — enacts,  that  "  in  every  case  when  a  draft  on  any 
'*  banker,  made  payable  to  bearer  or  to  order  on  demand,  bears  across  its  fiioe  an  addition,  in 
^  written  or  stamped  letters,  of  the  name  of  any  banker,  or  of  the  words  *  and  Company/  in 
"  full  or  abbreviated,  either  of  such  additions  shall  have  the  force  of  a  direction  to  the  banker 
"  upon  whom  such  draft  is  made,  that  the  same  is  to  be  paid  only  to  or  through  some  hanker, 
"  and  the  same  shall  be  payable  only  to  or  through  some  banker ;"  {1.   The  word  "  bankers'* 
includes  those  who  act  as  bankers ;  {  2. 
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Part  II. 


Chapter  VI. 


CHAPTER  VI. 

DEEDS  OF  MUTUAL  OBLIGATION  BY  TWO  OR  MORE  PARTIES. 

We  proceed  to  the  examination  of  deeds  of  obligation  to  which 
there  are  more  than  one  party. 

I  The  Indenture. — The  term  " indenture"  as  used  in  England^  Thb ikdeh- 

comprehends  every  deed  which  is  executed  by  more  than  one  party.  ^^^^ 

Fonnerly,  when  deeds  were  more  concise  than  they  are  now,  the  prac*  Etymology  of 

lice  wa«  to  write  the  different  parts  or  copies  on  the  same  sheet  of 

parchment,  and  to  separate  the  parts  by  a  line  cut  like  the  edge  of  a 

saw— ifj^tor  dentium.   At  one  time  certain  words  were  written  between 

tbe  parts  which  were  cut  through  by  the  indented  line,  in  order  the 

^ore  certainly  to  identify  the  parts.     These  deeds,  from  being  thus 

written  together,  were  called  by  the  Canonists  Syngrapha,  and  in 

England  Chtrographa,  the  word  chirographum  being  that  interscribed 

und  divided  in  separating  the  parts.     A  deed  made  by  one  party  in 

England  is  not  indented,  but  polled  or  shaved  quite  even,  whence  it 

U  called  a  deed-poU.     In  Scotland  no  such  practice  exists  as  that 

from  which  the  indenture  has  derived  its  name;  and  with  us  the 

i«rm  is  limited  to  denote  the  written  contract  between  a  person  who 

vicbes  to  learn  a  trade  or  profession  and  a  master  exercising  it. 

The  indenture  is  thus  a  bilateral  deed,  the  one  party  being  the  Parties  to  ih- 
Piaster  and  the  other  the  apprentice.     But,  as  apprentices  are  gene-  dektukb. 
riilj  of  imperfect  age,  and,  therefore,  incapable  of  effectually  binding 
tiiemselves,  there  is  bound  along  with  them  in  the  deed  a  guardian 
or  other  party,  as  cautioner,  undertaking  that  the  apprentice  shall 
ioiplement  the  contract.     An  indenture  executed  by  a  minor  without 
Hi*  father's  consent  is  null;  Low  v.  Eenry^  14th  November  1797.  Hume, 422. 
But,  if  it  be  entered  into  with  the  guardian's  knowledge,  and  he  does 
tot  interfere,  it  will  be  sustained.     This  was  decided  in  a  case  in 
vhich  the  apprentice's  brother  was  falsely  represented  to  be  his  tutor, 
Arid  subscribed  as  consenter  and  cautioner,  the  real  guardian  being 
'*'>g'ni8aiit  of  the  transaction,  though  not  a  party  ;  Harvey  v.  M'lntyre^  7  s.  56i. 


i 


380 


LECTURES  ON  CONVEYANCING. 


Part  II. 
Ghapteb  VI. 

5  S.  335. 

Terms  of  nr- 

DENTURE. 


Apprbhtiob- 
fee,  ahd  stamp 

DUTY. 

8  Anne,  c.  9. 


M.585. 


M.585. 


M.587. 


7th  March  1829.  In  an  "^  ordinary  contract  of  service  it  has  been  de- 
cided, that  a  party  contracting  with  a  company  subscribing  by  the 
company  firm  remains  bound,  although  all  the  partners  but  one  retire ; 
Campbell  v.  Baird^  13th  February  1827;  and  the  same  principle 
would  apply  to  an  indenture. 

The  deed,  after  setting  forth  the  parties,  contains  an  obligation  bj 
the  second  party,  binding  himself  apprentice  to  the  master  in  his 
trade  or  profession,  which  is  specified  for  a  certain  number  of  years ; 
and  the  apprentice  binds  himself  to  be  faithful,  honest,  and  obedient, 
not  to  reveal  his  master's  secrets,  not  to  conceal  from  the  master  any- 
thing injurious  to  his  interests,  and  not  to  be  absent  without  leave, 
under  the  penalty  of  two  days'  service  for  each  day's  absence    The 
cautioner  becomes  bound  for  the  apprentice's  obedience  and  diligence, 
and  that  he  shall  fulfil  all  the  obligations  incumbent  on  him,  the  ap- 
prentice granting  him  an  obligation  of  relief.  The  master,  on  the  other 
hand,  binds  himself,  his  heirs,  executors,  and  successors,  to  instruct 
the  apprentice  in  the  trade  or  profession  specified,  in  so  far  as  he  him- 
self knows  and  practises  it,  and  not  to  conceal  any  part  of  the  business 
from  him,  but  to  cause  him  to  learn  the  same,  in  so  far  as  he  is  capable. 
Then  both  parties  bind  themselves  to  perform  the  contract  to  each 
other,  under  the  penalty  of  a  sum  specified  to  be  paid  by  the  partj 
failing  to  the  other.   Such  is  the  general  import  of  the  indenture    Its 
provisions  necessarily  vary  according  to  the  particular  profession,  or 
the  particular  terms  upon  which  the  contract  is  entered  into. 

If  there  be  an  apprentice-fee,  the  full  amount  of  it  must  be  inserted 
and  written  in  words  at  length,  by  8  Anne,  cap.  9,  §  35 ;  and,  by 
§  39  of  the  same  statute,  indentures  which  do  not  contain  the  ap- 
prentice-fee, and  are  not  duly  stamped  in  terms  of  the  Act,  are  de- 
clared to  be  void  ;  and,  if  not  stamped  within  the  period  required  by 
§§  37  and  38,  they  are  incurably  null*    These  enactments  remain 
in  force,  although  the  duties  are  now  regulated  by  55  Geo.  IIL  cap. 
184,  under  the  head  Apprbntioeship  in  the  schedule    The  Act  of 
Anne  has  been  strictly  enforced.     In  Hortburgh  v.  Hydap,  20th 
January  1727,  an  indenture  was  reduced,  because  a  compliment  of 
five  guineas  to  the  master's  wife  had  been  stipulated  before,  and  paid 
after,  the  signing  of  the  deed  over  and  above  the  fee  inserted  therein  ; 
and,  in  Macleod  v.  Sinclair,  10th  January  1738,  the  indenture  was 
held  void,  in  consequence  of  a  fee  of  one  guinea  to  the  master's  wife 
having  been  covenanted  and  paid,  but  not  inserted,  and  the  inden- 
ture was  found  not  to  be  the  ground  of  an  action  for  recovering  the 
apprentice-fee.    Where  a  bill  was  given  for  the  apprentice-fee  and 
not  inserted,  the  indenture  was  found  null,  and  the  bill  not  action- 
able; DoncUdson  v.  FtUUm,  14th  February  1754.    The  insertion  of 
the  apprentice-fee  is,  therefore,  indispensable  ;  it  is  specified  at  the 

*  See  suprOf  p.  91. 
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beginning  of  tbe  master's  obligation,  as  one^onsideration  of  his  part      Pabt  II. 
of  the  contract    If  the  master  is  to  furnish  board,  or  clothing,  or  tools,  chaptsb  VL 
ao<f  ]f  he  is  to  pay  wages  to  the  apprentice,  these  particulars  will  be 
added  at  the  end  of  the  obligation  to  instruct. 

If  the  apprentice  cannot  write,  he  must  execute  the  deed  by  two  Execotioh  of 
notaries  and  four  witnesses ;  Ferguson  v.  Macpherson,  30th  June  ^"*  ^*^' 
1 758.    In  this  case  an  indenture  signed  by  one  notary  ^d  three  M.  16848. 
witneaaes  was  held  to  giye  the  master  a  claim  for  damages,  upon  the 
apprentice's  desertion,  only  to  the  extent  of  <^100  Scots.     Notwith- 
standing of  that  judgment,  it  has  been  decided  that  an  informal 
indenture  may  be  made  effectual  by  homologation ;  Neil  <k  Tait  v.  Hume,  p.  20. 
Foa&on,  Slst  January  1807,  iu  which  the  cautioner's  signature  was 
by  a  mark  only,  the  witnesses  were  not  named  or  designed,  and  there 
waa  an  erasure  in  the  date.    The  apprentice,  however,  having  served 
for  a  year,  the  contract  was  sustained  by  the  Court  as  validated  by 
Lomologation. 

The  apprentice  must  be  free  of  any  legal  obligation  to  serve  another 
person;  and  so,  if  he  have  already  entered  into  indentures  with  an- 
other master,  the  second  master  cannot,  in  a  question  with  the  first, 
insist  upon  his  services  ;  Macgregor  v.  MitcheU^  31st  May  1825.  4  8. 51. 

The  contract  of  indenture  is  necessarily  personal  merely  as  regards  Dbath  of  ap- 
the  apprentice,  and  is  terminated  by  his  death;  but  his  representa- ^**^"^**     "^ 
tives  cannot  upon  that  ground  claim  a  return  of  any  part  of  the 
apprentice-fee;  Shephard  v.  Innes,  19th  November  1760,  the  non-M. 589. 
performance  of  the  contract  not  arising  from  the  master's  fault.     On 
the  other  hand,  if  the  master  shall  die,  or  become  bankrupt,  or  desert  Death  op 
his  business,  during  the  period  of  apprenticeship,  an  abatement  of  the  '•^'^■"• 
fee  is  claimable  in  proportion  to  the  part  of  the  period  not  elapsed  ; 
OgUvy  V.  Hume^  February  1683.     But,  as  the  obligation  on  the  mas-  %  Br.Supp.34. 
ter  s  part  is  not  merely  upon  himself,  but  his  heirs,  executors,  and 
successors  are  also  bound,  no  part  of  the  fee  is  returnable  upon  the 
master  s  death,  if  his  representatives  make  adequate  provision  for  in- 
structing the  apprentice  by  one  properly  qualified ;  CuUer  v.  Litdetony  m.  583. 
17tli  February  1711.  When  the  obligations  do  not  extend  to  the  nms- 
^a  representatives,  the  apprentice  is  not  bound  after  his  master's 
death  to  serve  his  executors ;  NeUy  15th  July  1760.  5  Br.  Supp.  877. 

The  marriage  of  the  apprentice  during  his  apprenticeship  does  not  Brsaoh  op 
nake  void  the  indenture,  or  incur  the  penalty  or  damages,  if  he  be  >^=''^u»*- 
filling  still  to  serve ;  FerUon  v.  Finlay^  10th  June  1742.     With  re-  Elchieg,  voce  ^ 
g^  to  the  acts  in  the  personal  conduct  of  either  party  which  amount  ^^  3^™"**^' 
to  a  breach  of  the  contract,  and  subject  the  master  in  the  loss  of  his 
apprentice's  services,  or  the  apprentice  and  his  cautioner  in  the  loss 
of  instruction  as  well  as  penalty  and  damages,  it  is  to  be  remarked 
geneivUy,  that  the  law  makes  allowance  for  human  infirmity,  and  the 
^atiaet  cannot  be  annulled  on  account  of  angry  words  resulting  from 
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Part  II.      temporary  irritation,  or  of  the  venial  faults  of  youth  and  thoughtless- 

CiiaptbhVI.  ^^^     Thus,  the  passionate  language  of  his  master  does  not* justifj 

an  apprentice  in  quitting  his  service  and  afterwards  demanding  wages ; 

11  S.  180.        Stirling,  Gordon,  <b  Co.  v.  Calderhead's  Executors,  6th  December  1832. 

On  the  other  hand,  in  the  case  of  Lessils  v.  Ranken,  13th  Februarj 

3Br.Supp.337. 1680,  it  was  held  not  a  sufScient  ground  for  a  master  to  thrust  his 

apprentiqp  out  of  his  service,  that  he,  after  many  admonitions,  still 

lay  long  in  bed,  and  refused  to  carry  his  master's  bible  to  church,  or 

was  once  drunk,  but  he  was  allowed  only  moderately  to  chastise  him 

for  these  or  the  like  faults.     And,  where  an  apprentice  had  run  away, 

it  was  held  sufficient  to  exempt  the  cautioner  from  the  penalty,  that 

M.  533.  he  offered  to  bring  him  back  within  a  few  days ;  Mdlvenius  v.  Hep- 

6  8.533.  hum,  17th  December  1686;  and  to  the  same  effect  is  Learmontia 

V.  Blackie,  13th  February  1828.     But  mental  disease  in  the  appren- 
tice, such  as  to  render  him  incapable  and  unserviceable,  is  a  sufficient 
3 Br. Supp. 337. ground  of  dismissal;  LessUs,  already  referred  to.     An  apprentice 

having  been  guilty  of  theft,  the  master  was  held  not  bound  to  take 

him  back,  and  entitled  to  recover  the  stipulated  penalty  of  one  shilling 

M.  vore  "  Ap-    ^^^  ^^^^  day's  loss  of  service,  without  deduction  for  the  expense  of 

•*  prentice,"      board  avoided  by  the  breach  of  indenture  ;  IfaxweU  v.  Buchanan, 

App-No.l.     8th  March  1776. 

Pknaltt  in  The  positive  damage  which  the  master  may  sustain  is  not  limited 

ufDENTUREs.      ^  ^|^^  penalty,  the  apprentice,  as  well  as  the  cautioner,  being  bound 

for  the  performance  of  his  obligations  ;  and  so  a  cautioner  was  sub- 
4Br. Supp.708.jected  in  damages  for  embezzlement  by  the  apprentice;  Forbes  v. 

Dickson,  2d  July  1 708.   But,  if  the  penalty  exceeds  the  actual  damage, 

M.  588.  it  is  subject  to  an  equitable  restriction  ;  Sibbald  v.  Fletcher,  2lst  June 

4  8.434.  1768;  and  Wright  v.  M'Oregor,  9th  February  1826.     In  WcOstm  v. 

10  D.  370.        Merrilees,  18th  January  1848,  the  Court  refused  to  remit  to  a  jury  to 

ascertain  the  damage  occasioned  by  desertion  of  an  apprentice,  and 

themselves  modified  the  penalty. 

The  cautioner's  obligation,  as  well  as  that  of  the  apprentice,  is  lield 
to  be  discharged  by  the  master's  acquiescence  or  non-interference,  if 
the  apprentice  leave  his  service  and  take  other  employment  under  his 
Hume,  20.        eye  during  a  course  of  years;  Robinson  v.  Smith  Jk  Co,y  19th  June  1800. 
MiiRTER*fl  '^^^  master's  right  to  the  apprentice's  services  is  subject  to  certaia 

RIGHTS  viBLD     rcstrictions  on  the  ground  of  public  policy,  in  order  that  the  State  may 
POLICY.  ^^^  ^^  unduly  deprived  of  such  of  the  lieges  as  are  qualified  for  the 

public  service.  By  the  Mutiny  Act,  19  Vict.  cap.  10,  §  62,  no  master 
is  entitled  to  claim  an  apprentice  who  shall  enlist  in  the  service  of 
Her  Majesty,  or  of  the  East  India  Company,  or  shall  be  serving  in 
the  embodied  militia,  unless,  within  a  month  after  the  apprentice 
has  left  his  service,  he  go  before  a  Justice  of  the  Peace,  and  emit  an 
oatli  in  the  terms  prescribed  by  the  Act  In  Scotland,  the  apprentice 
must  have  been  bound  for  at  lea^t  four  years  (unless  the  in^lenturv 
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be  for  the  sea  service,  where  no  particular  term  is  required)  by  formal      Part  II. 

indenture,  binding  on  both  parties,  executed  before  tlie  enlistment,   chapter  VI. 

which  indenture  must,  within  tliree  months  from  the  commencement 

of  the  apprenticeship,  and  before  the  enlistment,  have  been  produced 

to,  and  endorsed  by,  a  Justice  of  the  Peace.   Tliis  power  of  reclaiming 

is  available  only  if  the  apprentice  when  claimed  be  under  twenty-one 

years  of  age.     To  encourage  masters  to  part  with  their  apprentices 

for  the  public  service,  they  are  entitled,  upon  giving  up  the  indentures 

within  a  month  after  the  enlisting,  to  receive  for  their  own  use  so 

much  of  the  bounty  as  shall  not  have  been  paid  to  the  recruit.     As 

regards  the  navy,  the  master's  power  of  reclaiming  an  apprentice  who 

lias  been  impressed,  or  has  voluntarily  entered  the  service,  is  entirely 

excluded,  if  the  apprentice  had  been  previously  bred  to  the  sea ; 

Cwiningham  and  Simpson  v.  Home,  1 9th  January  1 796, — an  example  M.  coo. 

hoth  of  an  apprentice  not  bred  to  the  sea  successfully  reclaimed,  and 

of  the  claim  disallowed  with  regard  to  another  who  had  been  bred  to 

the  sea.    When  a  master  reclaims  an  apprentice  from  the  sea  service, 

he  is  not  bound  to  find  caution  to  restore  him  at  the  expiration  of 

the  indenture,  as  is  the  case  when  persons  are  taken  out  of  the  public 

service  by  process  for  debt  or  delinquency ;  Smith,  23d  June  1814.  F.  C. 

But,  although  an  apprentice  previously  bred  to  the  sea  service  cannot 

he  reclaimed,  the  apprentice-fee  is  wholly  exigible  if  he  enter  the 

service  voluntarily ;  Arbuthnot  v.  Oentleman,  19th  January  1694.    An  4  Br.  Supp.  127. 

apprentice's  obligation  under  his  indenture  does  not  exempt  him  from 

the  performance  of  statute  labour  upon  the  high  roads,  where  specific 

ifflpJement  of  that  obligation  is  required ;  Mackay  &  Co,  v.  Justices  l^'J^ice^^ 

^f  Peace  for  Ross-shire,  27th  November  1807.  App*No.2. 

The  obligations  of  the  apprentice  and  of  the  master  respectively,  Cokstruction 
are  sufficiently  defined  by  the  terms  of  the  indenture,  and  any  ques-  ^^J^jf^^^^^u^^ 
(iditii  which  occur  with  regard  to  the  proper  implement  of  these  obli- 
gations, will  bo  determined  by  a  fair  construction  of  their  nature  and 
ittiport,  neither  party  being  obliged  to  do  work  which  does  not  fairly 
&I1  witliin  the  terms  of  the  obligation,  and  each  being  obliged  to  do 
whatever  may  be  necessary  for  the  fair  and  honest  performance  of  his 
part  of  the  contract.    The  contract  is  also  subject  to  statutory  control, 
yid  may  not  be  made  the  means  of  enforcing  acts  which  by  statute 
afe  forbidden.      Any  decisions  which  have  occurred  have  been  in  con- 
sistency with  these  general  principles.     Thus,  as  regards  the  obliga- 
i)v}Q  of  the  apprentice,  he  is  not  bound  to  do  work  difierent  from  the 
I'Uaineas  specified  in  the  indenture,  and,  therefore,  is  not  subject  to 
(lianisaal,  nor  is  tbe  penalty  or  damages  incurred  by  his  refusal  to 
tiecute  other  work ;  Symintoun  v.  Brocks,  14th  January  1673  ;  Peter  2  Br.  Snpp.  I66. 
'•  Terrol,  26th  September  1818.     But  he  may  be  required  to  teach  a  2  Murray,  28. 
joonger  apprentice  in  the  trade  which  ho  is  himself  learning  ;  Bed-  F.  C. 
'-'AijfW  4- Co.  v.  Kerry  21st  November  1811. 
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PartJI.         Yfe  have  already  had  occasion  to  refer  to  the  case  of  Innea  v.  Phy 
Chapter  yi.  Wp«,  19th  May  1836,  reversed  20th  February  1837,  in  which  it  was 

13  S.  778.        ultimately  decided,  that  an  apprentice  cannot  be  compelled  to  work 

App.  4^'^  ^P^^  Sunday.  As  regards  the  master's  obligations  again,  he  muist 
comply  with  every  legal  requirement  necessary  to  enable  him  to 

CoNSTHucrnoH   exercise  the  trade  or  business  which  he  has  undertaken  to  teach, 

oLToAnoiiB.  ^^^'  therefore,  a  master-currier  having  ceased  to  take  out  the  license 
enjoined  by  statute  to  qualify  him  for  exercising  that  trade,  he  wa& 
found  not  entitled  to  enforce  the  penalty,  and  the  apprentice  was  held 

5  8.3.  to  be  free  of  the  indenture;  Watson  v.  Grindlay^  16th  NovembeT 

1 826.    Nor  may  the  master  change  his  employment  during  the  cur- 

M.  9150.  rency  of  the  indenture;    Chiesly  y.  OtUhbert,  5th  December  166$. 

Here  a  charge  for  an  apprentice  fee  was  suspended,  the  apprentice 
having  been  bound  to  the  master  as  an  apothecary,  and  the  latter 
having  given  up  that  employment  and  become  a  druggist  But^ 
although  the  master  is  bound  to  teach  his  apprentice,  that  obligatioik 
is  not  so  strictly  interpreted  as  to  entitle  the  apprentice  to  desert,  if 
the  master  do  not  give  constant  personal  attendance ;  and  it  was  held 
a  sufficient  implement  of  the  obligation,  that,  although  the  master 
gave  little  personal  attendance,  yet  the  work  in  the  shop  was  daily 
carried  on  by  experienced  journeymen,  and  the  apprentice  had  it 

M.  593.  thus  in  his  power  to  receive  constant  instruction ;  Gardner  v.  Smith, 

13th  July  1775. 

Under  this  head  we  have  only  further  to  refer  to  the  following 
statutes : — (1.)  3  &  4  Will  IV.  cap.  103,  an  Act  passed  in  order  to 
regulate  the  labour  of  children  and  young  persons  in  mills  and  fac- 
tories.   By  this  Act,  the  age  at  which  children  may  be  employed, 
the  number  of  hours  they  may  be  required  to  work,  the  time  allowed 
for  meak  and  education,  are  regulated,  and  various  rules  enacted 
conducive  to  their  temporal  and  moral  welfare ;  and  inspectors  are 
appointed  with  powers  to  secure  the  observance  of  the  Act.     (2.)  The 
Act  7  &  8  Vict.  cap.  15,  amending  the  former  statute.    (3.)  The  Act 
8  &  9  Vict  cap.  29,  regelating  labour  in  print-works.     (4.)  9  &  10 
Vict.  cap.  40,  declaring  rope- works  not  within  the  operation  of'  tlie 
Factory  Acta     (5.)  10  &  11  Vict  cap.  29,  limiting  the  hours  of  labour 
of  young  persons  and  females  in  factories.    (6.)  13  &  14  Vict.  cap. 
54,  amending  the  Acts  relating  to  labour  in  factories.    (7.)  16  &  17 
Vict.  cap.  114,  further  regulating  the  employment  of  children  in  fac- 
tories.    (8.)  19  &  20  Vict  cap.  38,  passed  for  the  further  amendment 
of  the  laws  relating  to  labour  in  factoriea 


11.  CoNTaAOT  OF  Submission. — Submissum,  which  is  alao   called 
ArbitrcUion  or  Reference,  is  a  contract,  whereby  two  or  more  person 


having  a  disagreement,  appoint  one  or  more  arbiters  or  private  Jud 
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to  decide  the  dispute,  and  bind  themselves  to  be  regulated  by  the      Part  II. 
decision.     This  is  a  mode  of  settling  differences  which  naturally  Chapter  VI. 
recommends  itself  to  lovers  of  peace.     It  was  early  enjoined  in  very  Naturb  and 
pointed  terms  upon  the  converts  to  Christianity  ;  and,  although  with  expedikncv  op 
us  there  is  no  longer  the  same  reason  for  avoiding  the  public  tribunals  submissiok. 
of  justice,  yet  there  is  happily  prevalent  a  sentiment  of  Christian 
propriety  and  decorum,  which  leads  those  influenced  by  it  to  settle 
their  differences  by  amicable  arbitration,  rather  than  by  litigation  ; 
and  the  legislature,  as  well  as  the  Courts,  have  always  been  disposed 
to  give  countenance  and  sanction  to  such  extra-judicial  arrangements. 
In  England,  the  adjustment  of  disputes  by  submission  is  the  subject 
of  express  statutory  regulation,  the  Act  9  &  10  Will.  IIL  cap.  16, 
(1698,)  having  been  passed  "  for  determining  differences  by  arbitra- 
*"  tion.''    This  statute  is  founded  on  the  preamble,  that  "  references 
"*  made  by  role  of  Court  have  contributed  much  to  the  ease  of  the 
**  subject  in  the  determining  of  controversies  ;•'  and  it  authorizes 
parties  who  desire  to  end  any  controversy  or  quarrel,  whether  it  be 
the  subject  of  a  suit  or  not,  to  make  their  arbitration  a  rule  of  Court, 
which  has  the  effect  of  giving  to  the  award  the  same  efficacy  in  exe- 
cution as  a  judgment  of  Court,  unless,  in  the  words  of  the  Act,  the 
arbiters  misbehave  themselves,  or  their  award  be  procured  by  corrup- 
tion or  other  undue  means.     Blackstone  eulogizes  the  great  use  of 
""  these  peaceable  and  domestic  tribunals,  especially  in  settling  matters 
^  of  account  and  other  mercantile  transactions,  which  are  difficult  and 
*^  almost  impossible  to  be  adjusted  on  a  trial  at  law."    Later  writers 
in  England  have  not  viewed  the  practice  of  arbitration  with  the  same 
&vour,  and  it  appears  that  the  investigation  of  awards  in  arbitra- 
tions has  occupied  much  of  the  time  of  the  English  Courts.    But  this 
probably  arises  from  the  circumstance,  that  an  arbiter's  decision  in 
England  is  more  exposed  than  with  us  to  exception  of  party,  which 
opens  it  largely  to  judicial  scrutiny ;  and  thus  the  system  of  arbitra- 
tion there  leads  to  much  subsequent  litigation  and  expense,  of  which 
in  Scotland  we  have  happily  little  or  no  experience.    The  expediency 
rf  a  settlement  by  submission  is  always  a  question  of  circumstances. 
Vhen  the  sole  object  is  to  obtain  a  decision  upon  a  question  of  pure 
!aw,  it  is  to  be  presumed,  that  the  best  determination  of  such  a  case 
^11  be  received  from  the  Bench ;  and  here  the  preference  of  a  sub* 
mission  will  depend  upon  other  considerations,  as  perhaps  of  economy, 
^  of  circumstances  in  the  relations  of  the  parties,  which  make  an 
eitm-judicial  settlement  desirable ;  and  the  same  view  will  be  taken 
in  questions  dependent  partly  upon  law,  and  partly  upon  the  result 
of  an  investigation  of  facta    When  the  dispute,  however,  is  mainly 
<^«peadent  upon  questions  of  science  or  of  practical  knowledge,  with 
^^f/ai  to  which  the  Court  cannot  decide  without  receiving  the  aid 
of  a  naa  of  skill,  as  the  decision  here  depends  ultimately  upon  the 
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Part  II.      opinion  of  the  referee  appointed  by  the  Court,  it  may  frequently  bo 

Chapter  yi,  ^^®  ^^^^  eligible  course  to  select  him  at  once  as  the  Judge.    In  all 

Natcbe  and     cases  of  reference  the  parties  ought  to  be  of  well-constituted  and  well 

K2PEDIENCY  OP  rcgulatcd  minds,  such  as  will  receive  the  arbiter's  decision  with  the 

cont*,       *       same  acquiescence  as  a  judicial  sentence.    A  material  point  also  is 

the  obtaining  the  services  of  a  well-qualified  arbiter— one  skilful  in 
the  matter  submitted,  and  of  such  position  as  to  give  weight  to  his 
decision.    It  is  desirable  that  he  be  unconnected  by  neighbourhood, 
friendship,  or  otherwise,  with  the  parties  ;  and  no  one  can  properly 
discharge  an  arbitrator's  duties,  who  has  not  intelligence  and  inde- 
pendence to  exercise  and  apply  a  judging  mind  to  the  matter  sub- 
mitted, and  to  decide  upon  principle  without  yielding  to  the  natural 
but  censurable  desire  to  satisfy  both  parties  by  making  them  share 
equally  a  benefit  or  loss,  without  much  regard  to  the  question  of 
right     In  all  cases  it  must  be  borne  in  mind,  that  a  submission 
is  more  exposed  than  a  suit  in  Court  to  the  hazard  of  delay,  the 
facilities  of  despatch  being  less,  and  the  proceedings,  from  their 
amicable  nature,  less  capable  of  being  urged  forwards.    There  is 
also  this  risk  peculiar  to  a  submission,  viis.,  that  it  may  not  result 
in  a  decision  of  the  question  submitted.    If  the  matter  be  difficult, 
or  if  the  right  decision  involve  consequences  of  extreme  hardship 
or  disaster  to  one  of  the  parties,  and,  if  such  obstacles  as  these 
concur  with  a  strong  sympathy  or  natural  indolence  in  the  arbiter, 
the  result  may  be,  that  he  will  avoid  pronouncing  his  award,  while 
it  is  doubtful  whether  he  can  be  compelled  to  proceed,  and  the 
question  being  tied  up  by  the  submission,  the  parties  are  debarred 
from  resorting  to  any  other  tribunal    These  views  show  very  strongly 
how  advisable  it  is,  in  selecting  arbiters,  to  obtain  the  services  of 
men  of  strong  minds  and  high  principles,  and  sufficiently  removed 
from  exposure  to  feelings  of  interest  or  sympathy  in  the  matter  re- 
ferred. 
CoNSTmmoH        But  to  proceed  to  the  mode  of  constituting  a  submission  in  Scot- 
8UBJu«8ioK^^^  ^^^^ — ^®  observe,  in  the  first  place,  that,  excepting  perhaps  in  cases 

where  the  interest  is  of  veiy  trifling  value,  a  submission  cannot  be 
ffeectually  made  by  spoken  words.    Formerly,  arbitration  by  parole 
M.  8402.  was  competent,  and  the  Court,  in  the  case  of  Home  v.  Scot^  7tli  Feb- 

ruary 1671,  allowed  it  to  be  proved  by  the  charger's  oath  that  he  did 
submit,  and  by  the  arbiters'  oaths  that  they  did  determina  But^  by 
the  "  Articles  of  Regulation  concerning  the  Session,"  prepared  bj  a 
Commission  of  Parliament  in  1695,  the  protection  given  to  dect^es- 
arbitral  (which  will  afterwards  be  mora  particularly  referred  to)  is 
limited  to  such  as  are  pronounced  upon  '^  a  subscriM  fubmismon^*' 
and  from  that  time  writing  has  been  held  essential  It  was  so  found 
M.  8476.  in  Eraser  v.  WiUiamson,  24th  June  1 773 ;  and,  in  Ferrie  v.  M'iii^^i 

3S.  113.         ^c,  5th  June  1824,  a  debt  being  claimed  as  having  arisen   xindei 
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a  sabmisuoiiy  it  was  held  incompetent  to  pfove  the  submission  by  the      Past  II. 
oath  of  party,  and  the  decree-arbitral  by  the  oath  of  the  arbiter,  and  CHAFraR  VI. 
it  was  observed  on  the  Bench,  that  the  case  of  Home  had  occurred 
prior  to  the  Regulations  of  1695. 

With  regard  to  the  competency  of  parties  to  a  submission,  reference  Competency  of 
will  be  made  to  the  result  of  our  inquiries  into  the  capacity  of  parties  pabtiks  to  sua- 
to  grant  deeds  generally,  and  the  following  points  may  further  be 
noted: — 

In  order  to  secure  a  submission  by  guardians  from  challenge  by  Mihoba. 
the  pupil  or  minor,  it  will  be  prudent  to  require  the  guardians  to  be- 
come personally  bound,  that  the  decree-arbitral  shall  be  fulfilled.    In 
this  way  the  party  contracting  with  them  will  be  secured  by  their 
individual  obligation  from  the  risk  of  any  eventual  question  on  the 
ground  of  minority.    It  must  be  kept  in  view,  however,  in  such  a 
case,  that  the  guardians,  being  bound  as  individuals,  acquire  a  per- 
sonal interest,  and  so  become  principal  parties  to  the  submission,  and, 
as  a  submission  falls  by  the  death  of  one  of  the  parties  to  it,  the  death 
of  one  of  a  body  of  tutors  will  evacuate  a  submission  to  which  they  have 
become  parties  as  taking  burden  upon  them  for  their  pupils  ;  Mail-  M.  641. 
loud  V.  Mitchell  and  Arnot's  RepreaentaUves,  18th  May  1796.    This 
case  also  settles,  that,  when  the  pupil  is  a  female,  a  submission  under- 
taken by  tutors  on  her  behalf  falls  by  her  marriage,  unless  the  husband 
choose  to  become  a  party  to  it    A  married  woman  cannot  be  a  party  Married  - 
to  a  submission,  because  she  is  incapable  of  binding  herself  to  imple-  ^^^^' 
ment  the  decree  ;  but,  in  regard  to  any  separate  estate  of  which  she 
is  possessed,  she  may  with  her  husband's  consent  make  an  effectual 
nbmission,  the  engagement  to  fulfil  being  secured  not  by  her  per- 
son, but  by  her  separate  property.    A  curator  bonis  appears  to  have  Curator  bonu^ 
ui  inherent  power  to  enter  into  submissions ;  Corson,  10th  July  1835  ;  13  S.  1093. 
so  also  Sk /actor  loco  tutoris;  Falconer  v.  Thomson^  17th  February  m.  lesso. 
1792.    When  several  parties  are  bound  upon  one  side  jointly  and 
«€TeialIy,  the  obligation  is  of  course  regulated  by  the  same  principles 
vhich  we  have  found  determining  the  effect  of  joint  and  several  obli- 
?^ions  in  bonds,  and  each  of  such  parties  will,  therefore,  be  liable 
*«  soUdunL     When  one  of  the  parties  is  a  company,  it  will  be  prudent  Comfaht. 
tc  require  the  subscription  of  every  partner,  as  well  as  of  the  firm,  in 
'•rder  to  obviate  the  objection,  that,  submission  being  an  extraordinary 
^  no  partner  who  does  not  subscribe  is  bound ;  Lumsden  v.  Oordon,  M.  14567. 
Xorember  1 728.    References  are  frequently  entered  into  by  agents  Aonm. 
^  bdudf  of  their  clients,  and  it  is  necessaiy  for  their  own  security 
^At  the  step  be  undoubtedly  authorized  by  the  client.    In  Living-  s  S.  504. 
"^one  T«  Johnson,  23d  February  1830,  an  agent,  having  bound,  his  con- 
ititoent  to  abide  by  an  arbiter's  award,  was  subjected  personally  in 
expenses  and  implement  of  the  award,  upon  failing  to  prove  that  the 
"obmission  bad  been  authorized  by  the  client     If  the  client  had 
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homologated  the  submissioli,  there  would  have  been  no  ground  for 
subjecting  the  agent  personally.  But,  when  a  party  subscribes  a  sub- 
mission on  behalf  of  another,  not  simply  binding  the  principal,  but 
binding  himself  as  taking  burden  for  the  principal  that  the  decree 
shall  be  implemented,  that  is  not  an  undertaking  merely  binding  tlie 
principal  to  perform,  but  an  obligation  on  the  subscribing  submitter 
personally  that  performance  shall  be  made ;  Woodside  v.  Cuthhertaon, 
4th  February  1848.  A  submission,  entered  into  by  a  &ctor  with  his 
constituent's  tenants,  but  which  does  not  name  the  constituent,  can- 
not form  the  foundation  for  diligence  against  the  constituent ;  Muir- 
head  v.  Stevenson^  19th  February  1848. 

The  party  to  a  submission  may,  during  its  dependence,  competently 
assign  his  claim  under  it,  so  as  to  substitute  in  his  place  the  assignee, 
who  may  thereupon  obtain  the  decree-arbitral  in  his  own  name; 
Henry  v.  Hepburn,  29th  January  1 836.  But  this  doctrine  must  be 
taken  with  the  qualification,  that  the  opposite  party  shall  not  suffer 
by  the  assignation,  as  would  be  the  case,  if  one  should  attempt  to 
substitute  a  party  possessing  no  means,  in  order  to  avoid  responsibi- 
lities under  the  contract  In  such  an  assignation,  therefore,  the  granter 
of  it  must  necessarily  remain  bound  for  implement  of  his  obligations 
under  the  submission. 

The  next  point  is  the  subject-matter  of  the  submission.    It  may 
be  either  of  all  matter  in  dispute  between  the  parties,  which  is  called 
a  QENERAL  Submission,  or  it  may  be  of  a  particular  question,  or  of  all 
questions  regarding  a  particular  matter,  and  then  it  is  called  a  spkcial 
submission.     Submissions  are  favourably  viewed  by  the  law,  and  the 
inclination  of  the  Court  is  to  give  them  an  extended  construction,  so 
as  to  comprehend  all  questions  which  may  fairly  be  held  to  fall  within 
their  terms.     And  so,  when  the  terms  of  a  submission  are  general,  it 
has  been  held  to  include  questions  regarding  heritable  rights  as  well 
as  moveable.     The  practitioner  should  study,  however,  to  state  the 
matter  submitted  in  terms  so  distinct  and  explicit  as  to  prevent 
doubt.     In  order  to  determine  the  extent  of  a  submission,  it  was  held 
competent  in  the  case  o{  Steele  v.  Steele,  22d  June  1809,  to  refer  to  a 
previous  litigation  between  the  parties ;    and,  in  Renton  v.  North 
British  Railway  Company,  9th  June  1847,  a  submission  was  read 
along  with  a  previous  agreement,  in  order  to  ascertain  its  extent.    In 
Pitcaim  v.  Drummond,  24th  May  1822,  an  ineffectual  attempt  was 
made  to  limit  the  application  of  a  general  submission,  and  an  award 
for  meliorations  in  favour  of  a  tenant,  though  his  lease  contained  no 
stipulation  as  to  meliorations,  was  sustained  on  the  ground  of  tlie 
general  terms  of  the  submission.     This  decision  was  affinn€>d   on 
appeal,  20th  May  1825.    It  is  of  primary  importance  that  the  matt  or 
submitt^  be  expressed  in  clear  and  unambiguous  terms,  not  capable 
of  doubt  or  misconstruction.      In  Aberdeen  Railway  ContpcLny  v. 
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ElaUne,  28th  January  1851,  the  matter  submitted  was  left  doubtful      Part  II. 
by  the  terras  of  the  deed  of  arbitration ;  and  Lord  Fullbrton  com-  chapter  VI 
plains,  that  the  deed  is  ambiguous  and  defective,  the  common  rules 
of  grammar,  and  ordinary  sequence  and  connexion  of  language  being 
disregarded.     No  practitioner  will  willingly  put  out  of  his  hands  an 
instrument  liable  to  such  strictures. 

It  is  a  settled  rule,  that  the  matter  in  dispute  must  really  and  Submission 

tnily  be  left  to  the  judgment  of  the  arbiter.     An  arbitration  will  re-  noCTKD^c»a>«(i 

ceive  effect  from  a  Court  of  Law,  only  when  it  is  conducted  in  perfect/*^ 

iona  fides,  and  it  will  not,  therefore,  be  supported  if  resorted  to  merely 

to  serve  as  a  cloak  to  an  adjustment  by  compromise  or  otherwise, 

which  has  been  determined  already  by  the  parties  themselves,  the 

arbiters  being  merely  called  in  to  give  the  authority  of  tlie  form  of  a 

decree-arbitral  to  the  settlement  thus  previously  arranged.     In  the 

case  of  MatUe  v.  Maule,  9th  April  1 81 6,  a  submission  was  entered  4  Dow's  App. 

into,  one  of  the  parties  taking  burden  upon  him  for  his  son  who  was 

4  minor,  and  who  upon  attaining  majority  performed  various  acts  in 

obedience  to  the  decree-arbitral,  believing  the  submission  and  award 

to  have  been  hoTid  fide  proceedings  of  the  nature  which  they  professed. 

Afterwards,  however,  the  original  scroll  of  the  submission  was  dis- 

oove/ed,  and  letters  of  one  of  the  arbiters,  from  which  it  appeared, 

that  the  arbitration  had  been  gone  into  merely  as  a  mode  of  giving 

effect  to  a  previous  agreement  of  the  parties,  and  that  the  arbiters 

bad  not  in  reality  received  the  parties'  claims,  or  heard  them  as  arbi- 

tera,  hut  had  merely  pronounced  an  award  in  the  terms  previously 

settled*    The  House  of  Lords,  reversing  the  decision  of  the  Court  of 

Seasion^  found  that  these  proceedings  ought  not  to  be  considered  as 

liaviog  in  law  the  effect  of  a  submission  or  decree-arbitral.    In  decid- 

i^g  tbi3  case,  Lord  Eldon  remarks,  "  that  arbiters  ought  to  go  into 

"  the  room  as  Judges,  and  that,  though  one  is  chosen  by  one  party 

"'and  another  by  another,  each  is  not  to  act  merely  for  the  interest 

"of  the  party  by  whom  he  is  named.     Arbiters,  by  whomsoever 

"  named,  ought  to  be  perfectly  indifferent  between  the  parties,  and 

**  owe  to  the  particular  parties  duties  of  jthe  same  nature  as  those 

*"  which  the   King's  Judges  owe  to  His  Majesty's  subjects  in  general, 

*•  though  not  named  by  them." 

The  effect  of  entering  into  a  submission,  and  of  its  acceptance  by  Effect  of  en- 
t!ie  arbiter  named,  is  to  bind  the  parties  to  this  particular  mode  of '^^"^'*"^'''*^ 
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K-itling  their  disputes,  and,  consequently,  to  exclude  them  from  other 
-eans  of  trying  it.  It  is,  therefore,  incompetent  for  a  party  to  a 
^ulmi3ston  accepted  by  the  arbiter  to  institute  an  action  against  the 
'Jther  partjr  regarding  any  matter  which  falls  within  the  terms  of  the 
t-abmiasion  ;  Robertson  v.  Johnston,  22d  January  1835.  As  action  is  13  S.  289. 
thus  excluded,  so  is  diligence,  and,  therefore,  it  was  held  incompetent 
t .  give  a  charge  for  the  price  of  a  subject,  pending  disputes  regarding 
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Part  II.      the  terms  of  the  conveyance,  which  disputes  by  the  articles  of  roup 

CiiAmR  VI   ^^^^^  which  the  purchase  was  made  were  submitted  to  arbitration ; 

2  D.  167.  Stewart  v.  Lang's  Trustees,  30th  November  1839.  Nor  can  a  party 
escape  from  the  mode  of  settlement  to  which  he  has  bound  himself, 

12  D.  983.  by  judicially  challenging  the  integrity  of  the  arbiter.  In  -Drew  v. 
Lebum,  8th  June  1850,  the  Court  refused  to  suspend  the  proceedings 
in  a  submission  during  the  dependence  of  an  action  to  have  it  de- 
clared, that  the  arbiter  had  disqualified  himself  from  further  proceed- 
ings by  corruption  and  partiality.    The  principal  action  was  after- 

14  D.  559.  wards  dismissed  as  irrelevant ;  Drew  v.  Lebum,  28th  Pebruaiy  1852 ; 
and  the  Court  expressed  strongly  their  reluctance  to  interfere  during 
the  dependence  of  a  submission,  unless  the  pursuer  of  such  an  action 
of  declarator  averred  specifically  something  inferring  corruption,  ex- 
traneous to  the  arbiter's  mere  actings  in  the  conduct  of  the  submis- 
sion, it  being  not  enough  to  say  that  he  has  gone  wrong  in  his  act- 
ings, as  errors  in  the  proceedings  may  be  corrected  before  decree.* 

AiiuiTER  MUST  As  the  contract  of  submission  implies,  that  each  party  to  it  places 
his  legal  rights  at  the  disposal  of  another,  the  qualities  of  the  referee 
form  evidently  a  consideration  of  the  first  importance  to  the  party 
who  invests  him  with  such  a  power ;  and  it  is,  therefore,  an  essential 
principle  of  the  law  of  arbitration,  that  the  arbiter  must  be  an  indi- 
vidual selected  or  assented  to  by  the  party.  The  rule  o{  ddectus  per- 
soncB  is  not  stronger  anywhere  than  it  is  here,  and  it  receives  an  effect 
so  stringent,  that  an  obligation  to  submit,  however  clear,  has  no  com- 
pulsory effect,  unless  an  arbiter  or  arbiters  be  named.  It  cannot  even 
be  used  as  the  means  of  forcing  the  grantor  of  it  to  select  a  referee 
A  general  obligation  to  settle  disputes  by  reference,  therefore,  bat 

F.  C.  (  without  appointing  a  referee,  is  legally  inoperative ;  Davideon  v. 

Oswald,  28th  February  1810.    This  is  a  well-established  rule,  which 

it  is  of  importance  for  practitioners  not  to  lose  sight  of     Like  every 

other  rule,  it  bends,  of  course,  to  positive  statute,  and,  where  arbitra- 

,    tion  is  prescribed  by  Act  of  Parliament^  as  in  the  case  of  Friendly 

I     Societies  under  the  Act  33  Geo.  III.  cap.  54,  §  16,  the  objection  of 

2  Macq.  App.  1.  *  ^^'^  decision  was  affinned  on  appeal,  Sth  March  1855.  Lord  Bbouqham  dbaerred : — 
"  I  do  not  contend,  that  there  may  not  he  cases  in  which  it  would  he  justifiable  in  the  Court 
"  to  stop  what  is  called  a  going  submission,  and  to  interfere  upon  an  application,  onlbrtti- 
"  nately  not  as  our  more  convenient  course  sanctions  by  summary  application,"  (see  3  &  4 
Will.  IV.  c.  42,)  "  but  by  an  action  of  declarator  and  interdict,  as  in  the  present  case.  1  do 
"  not  take  upon  myself  to  say,  that  I  may  not  imagine  cases  which  would  justify  the  CVrart,, 
''  in  respect  of  the  incurable  nature  of  a  flaw  in  the  proceedings  suggested  by  sacb  a  cuiL 
"  sanctioning  the  suit  and  stopping  a  going  submission.  Such  cases  may  ariae  ;  I  cxui 
"  imagine  one  very  easily  of  gross  corruption  on  the  part  of  the  arbiter.  If  one  party  cbotcfM 
'^  to  insist  upon  going  on,  and  the  other  party  says — ^What  is  the  use  of  going  on  now,  wh«« 

"  the  result  can  only  be  that  the  award  or  decree  of  the  arbiter  must  be  set  aside  ? 1  cai 

"  well  imagine  that  the  Court  of  Session  would  be  justified  in  sustaining  the  i^aaona  of  \ 
*'  declarator  and  interdict,  and  stopping  a  going  submission.  But  nothing  of  the  aort  uccc:t 
"  in  the  present  case.'* 
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deiacto  perwnm  will  not  be  admitted  to  exclude  that  mode  of  settle*     Part  II. 
ment;  Goaper  v.  Bertram,  Shotts  Friendly  Society^  11th  March  1826;  CHAmT VL 
Meauon  v.  DouU,  5th  June  1840.    Another  exception  has  gradually  3  g  54^ 
been  gaining  ground,  viz.,  where  the  reference  is  not  strictly  a  sub*  2  D.  10 15. 
miwion  of  existing  or  anticipated  disputes,  but  it  is  of  the  nature  of  an  be^named*^^ 
agreement  for  completing  and  explicating  a  contract,  into  which  the  cont*. 
parties  have  entered.    Thus,  an  agreement  in  a  lease  to  transfer  farm 
stock  at  a  valuation  by  referees,  effectually  fixes  that  as  the  mode  of 
ascertainment,  though  the  referees  be  not  named ;  Munro  v.  Mao-  8  S.  593. 
kensie,  18th  December  1823.    An  agreement  in  a  lease  of  coal,  that 
it  should  be  void  after  nominees  mutually  chosen  should  report  that 
the  coal  could  be  no  longer  worked  to  advantage,  was  held  obligatory 
upon  the  parties  to  choose  men  of  skill ;  Dixon  v.  Campbell,  25th  8  S.  970. 
June  1830.     And  an  agreement  in  a  lease,  that  the  value  of  land  to 
be  retained  by  the  proprietor  should  be  fixed  by  men  mutually 
chosen,  was  held  to  exclude  an  action  to  ascertain  the  damage,  and 
the  parties  were  held  bound  to  concur  in  naming  referees  ;  Smith  v.  5  D.  749. 
Duff,  28th  Eebruary  1843.     In  the  report  of  this  case,  the  leading 
authorities  will  be  found  cited.    But,  while  there  is  thus  a  limited 
exception,  and,  while  a  reference  to  arbiters  not  named  will  receive 
effect  when   designed  to  explicate   certain   agreements,    stiU    the 
general  rule  remains  unshaken,  that  a  reference  without  arbiters 
specified  is  inoperative  with  regard  to  disputes  existing  or  antici- 
pated.   Even  with  regard  to  such  disputes,  the  general  obligation  to 
submit  is  of  frequent  occurrence  in  contracts,  leases,  and  other  deeds 
connected  with  matters  in  which  differences  of  opinion  are  likely  to 
occur;  and  these  form  a  class  of  cases  peculiarly  adapted  to  this  mode 
of  settlement.     But,  although  this  general  obligation  is  not  legally 
binding,  the  clause  practically  receives  effect,  and  it  has  been  approved 
of  by  Conveyancers  as  having  a  pacific  tendency.     Our  Courts  also 
^U  give  encouragement  to  parties  to  resort  to  this  conventional 
means  of  adjusting  matters  not  properly  suited  to  judicial  investiga- 
tion ;  and,  although  they  cannot,  excepting  in  the  limited  class  of 
cases  already  specified,  refuse  to  entertain  an  action  on  the  ground 
that  there  is  a  general  obligation  to  refer,  while  no  arbiter  is  named, 
they  will  not  regard  favourably  litigations  resorted  to  without  any 
attempt  to  settle  the  dispute  in  the  spirit  of  that  obligation,  and  they 
will  generally  adopt  a  mode  of  settlement  essentially  the  same  in  its 
result  by  a  remit  to  a  skilled  referee,  where  that  is  obviously  the  most 
eligible  courae  of  procedure    The  arbiter  must  not  only  be  agreed 
npon,  but  he  must  be  specified  by  his  proper  individual  name,  so  as 
to  make  it  clear  that  the  parties  have  agreed  upon  this  particular  per- 
^n.    A  submission,  therefore,  to  the  holder  of  an  office,  as  the  Dean  of 
the  Faculty  of  Advocates,  the  Solicitor  General,  or  the  Deputy  Keeper 
of  the  Signet,  without  naming  the  individual  holder,  is  ineffectual ; 
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Part  II. 


Chaftbb  VI* 

M.  14593. 
13  D.  1001. 


1  8.  29. 


Disqualifica- 
tion OF  ARBI- 
TKRa. 


5  Dow's  App. 
247. 

7  a  215. 
14  S.  976. 


6  D.  1286. 
M.  8915. 


5  D.  1025. 


OVEBSMAN. 


2  Jarm.  &  By  lb. 

Couveyaucing, 

665. 


Buchanan  v.  Muirhead,  2oih  June  1799.  In  Hendry's  Trustees  v. 
Renton  is  Co.,  28th  May  1851,  a.  submission  to  A.  &  6.,  whom  failing 
to  any  person  to  be  named  by  the  Sheriff  of  Lanarkshire,  was  held 
ineffectual  after  the  death  of  A.  &  B.  There  is  here  a  full  note  of 
authorities,  and  the  Judges'  opinions  refer  to  the  distinction  between 
a  reference  generally,  and  a  reference  of  matters  necessary  to  the  ex- 
trication and  effect  of  a  contract  The  nomination  of  arbiters  must 
be  the  mutual  act  of  the  parties.  If  one  arbiter  is  appointed,  he  must 
be  the  choice  of  both.  They  may  agree  that  each  shall  name  one ; 
and,  in  that  case,  if  the  nomination  of  either  party  does  not  fairly 
receive  effect,  that  will  be  fatal  to  the  proceedings ;  Deas  v.  Aytoun^ 
25th  May  1821.  Here  execution  was  refused  to  a  decree-arbitral,  in 
consequence  of  one  of  the  parties  Iiaving  inserted  in  the  submission, 
along  with  the  referee  selected  by  himself,  a  different  person  from 
the  one  chosen  by  the  other  party. 

It  is  no  objection  to  an  arbiter,  that  he  has  an  interest  in  the  mat- 
ter submitted  to  him,  if  that  circumstance  be  noted  to  the  parties 
when  they  submit;  Johnston  v.  Oheape,  8th  July  1817.  But,  if  an 
interest  to  the  arbiter  shall  emerge  after  his  nomination,  that  circum- 
stance will  disqualify  him ;  M'Kenzie  v.  Clarke,  19th  December  1828 ; 
Tennent  v.  Macdonald,  16th  June  1836.  It  is  no  disqualification  of 
an  arbiter,  either  in  continuing  or  accepting  of  a  submission,  that  he 
is  a  Judge  of  the  Court  of  Session ;  Fisher  v.  Colquhoun,  16th  July 
1844.  In  the  old  case  of  Cordon  v.  Earl  of  ErroU,  June  1582,  it 
was  decided,  that  a  minor  may  be  an  arbiter.  A  contractor  with  a 
railway  company  having  agreed  to  refer  all  disputes  to  A.  R,  the 
Company's  engineer,  and  A.  R  having  subsequently  been  appointed 
manager  of  the  company,  that  circumstance  was  held  not  to  dis- 
qualify him ;  Phipps  v.  Edinburgh  and  Glasgow  Railway  Co.y  11th 
March  1843. 

When  there  are  two  arbiters,  it  is  advisable  to  obviate  the  risk  of  a 
difference  of  opinion,  which,  unless  provided  against,  may  render  the 
proceedings  fruitless ;  and  this  may  be  done,  cither  by  empowering 
the  arbiters  to  nominate  an  additional  arbiter,  or  by  the  appointment 
of  an  oversman  or  umpire.     If  an  additional  arbiter  be  appointed,  he 
will  act  and  decide  along  with  those  originally  named.     An  oversman 
does  not  act,  unless  and  until  the  arbiters  differ  in  opinion.    The 
oversman  may  either  be  appointed  along  with  the  arbiters  by  the 
parties  in  the  deed  of  submission,  or  they  may  by  the  deed  ^ve 
power  to  the  arbiters  to  name  him.     If  the  appointment  is  left  to  the 
arbiters,  they  may  nominate  him  at  any  time  within  the  period  during 
which  their  powers  under  the  submission  last.    Lord  £i«lbnborouqii 
remarks : — "  It  is  very  convenient  for  arbitrators  to  begin  by  appoint- 
"  ing  an  umpire,  because  they  are  more  likely  to  agree  upon  a  proper 
"  choice  of  one  before  they  themselves  begin  to  quarrel;"  but  thai 
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'*  there  is  nothing  to  restrain  them  in  reason  and  sense  from  choosing      Past  ll. 
"  the  umpire  at  any  time  whUe  he  has  power  to  act."     In  Scotland,   chaptbu  VL 
it  is  well  ascertained,  that  the  arbiters  may  effectually  appoint  an  Ovkusman, 
OTereman  before  they  themselves  proceed  to  consider  or  decide  the  ^o"^- 
case.    But,  if  they  do  so,  the  nomination  is  contingent  upon  their  dif- 
fering in  opinion.     If  no  difference  arises,  the  oversman  never  acts ; 
and  if  a  difference  does  occur,  it  is  only  then  that  the  submission 
devolves  upon  him ;  Brysaon  v.  Mitchell^  10th  June  1823.     A  decree-  2  S.  382. 
arbitral  by  an  oversman,  therefore,  is  invalid,  unless  it  appear  dis- 
tinctly, that  lie  acts  in  consequence  of  the  arbiters  having  differed  in 
opinion;  Gordon  v.  Abernethyy  30th  November  1716;   Gardner  v.  M.  655. 
Ewing^  Idth  January  1773.     It  has  been  decided,  that  refusal  by  oneM.  659. 
of  two  arbiters  to  act,  is  a  sufficient  ground  for  the  oversman  to  pro- 1 
eeed;  Middletonv.  Chalmers^  9th  June  1721.     In  this  case,  the  fact  Kobertsou's 
of  the  refusal  to  act  was  certified  by  notarial  protest.     The  act  by  ^^^'  ^^^' 
which  the  arbiters  appoint  an  oversman  is  called  a  devolution.     It 
was  (brmerly  held,  that  the  devolution  must  be  executed  with  legal 
solemnities,  but  the  later  decisions  do  not  require  that  formality; 
Kirkcaldy  v.  Dalgaimd  Trustees^  1 6th  June  1 809.     An  oversman  F.  C. 
cannot  effectually  decide,  where  there  is  no  original  nomination  or 
devolution  appointing  him ;  Telfer  is  Go,  v.  BeU,  Slst  January  1823 ;  2  S.  167. 
and  a  devolution,  executed  by  arbiters  upon  whom  the  parties  have 
conferred  no  power  to  appoint  an  oversman,  is  inept ;  Matheson  v.  4  D.  1472. 
M'Kemie,  1st  July  1842.     But  it  has  been  decided,  that  one  of  two 
arbiters  cannot  be  compelled  either  to  pronounce  an  award  or  to 
choose  an  umpire,  because  it  may  be  impossible  for  him  to  agree  with 
the  other,  either  in  the  decision  or  in  the  selection ;  White  v.  Fergus,  M.  633. 
7th  July  1796.     In  selecting  an  oversman,  the  arbiters  must  exercise 
their  judgment,  and  expedients  for  making  the  selection  which  might 
1^  available  to  the  parties  are  not  permitted  to  them.     Thus,  in  £ng-  ^ 
l^d,  a  nomination  was  held  void,  which  was  made  by  tossing  up/ 
vhich  of  the  arbiters  should  name  the  umpire.     But,  in  another  case,  2  jar.  &  B^th. 
the  appointment  was  sustained,  two  persons  liaving  first  been  named,  Conveyancing, 
tK>th  of  whom  were  admitted  by  each  arbiter  to  be  fit,  and  then  they 
tosBed  which  of  these  shoiild  be  the  umpire.     Here  there  was  an  in-  ihid.  671. 
^igent  selection  of  two  fit  persons,  and  the  decision,  therefore,  falls 
'^thin  the  principle  of  the  rule  thus  stated  by  Lord  Tbnterden  : — 
^  The  appointment  of  the  third  person  must  be  the  act  of  the  will 
"*  and  judgment  of  the  two — must  be  matter  of  choice  and  not  of 
**  chance,  unless  the  parties  consent  to,  or  acquiesce  in,  some  other 
"  mode." 

Endurance  of  submission, — By  the  usual  style  of  submission,  the    ' 
]iarties  bind  themselves  to  fulfil  whatever  the  arbiters  or  oversman 
dhall  determine  by  decree-arbitral  '*  to  be  pronounced  betwixt  and  the 

day  of  next  to  come."    When  the  tormina- 


3d  4  LECTURES  ON  OONVSYANCIKa 

Part  II.      tion  of  the  period  is  thus  left  blank,  it  is  held  that  the  submission 
Chaptbs  YI.  oxpires  in  a  year,  or,  as  now  ascertained,  a  year  and  day.    This  was 

M.  639.  settled  by  the  old  case  of  Wcdlcice  v.  Wcdlace,  23d  Februaiy  1672 ; 

Endurance  of  and  the  same  construction  has  been  applied,  where  there  was  merely 

BUBMiBsioN.       ^  blank  without  the  words  "  neait  to  come"  although  it  was  contended 

that  the  limitation  to  a  year  was  founded  entirely  upon  these  words ; 

F.  C.  App«.  P.  Stark  v.  Thorn,  23d  December  1820.  When  the  period  for  pronouncing 
an  award  is  not  limited  either  by  specifying  a  distinct  date,  or  by  a 
blank,  which  imports  a  limitation  to  a  year  and  day,  it  has  been  a  point 
of  much  discussion  and  uncertainty  how  long  a  submission  endures. 
In  one  class  of  cases,  viz.,  those  in  which  it  is  evident  that  the  sub* 
mission  is  designed  to  provide  for  the  determination  of  questions 
which  may  not  or  cannot  arise  or  be  ready  for  decision,  until  years 
have  elapsed  after  the  execution  of  the  submission,  it  would  defeat 
the  parties'  object  to  hold  the  submission  inoperative  after  the  lapse 

2  S.  3S2.  of  a  year ;  and,  in  the  case  of  Brysson,  already  referred  to,  where  the 

submission  formed  part  of  a  contract  for  erecting  buildings,  and  was 
entered  into  for  the  purpose  of  settling  claims  that  might  arise  in  the 
course  of  the  work,  until  the  matter  was  finally  wound  up,  it  was 
held  that  the  submission  did  not  expire  by  the  lapse  of  a  year,  and 
that  an  award  pronounced  afterwards  was  valid ;  and  the  same  was 
found  with  regard  to  a  submission,  forming  part  of  an  agreement  as 

5S.  154.  to  a  lease  of  coal;  Halket  v.  Earl  of  Elgin,  16th  December  1826. 

Even  when  there  is  no  such  specialty,  from  which  the  intention  to 
submit  during  a  period  of  years  can  be  inferred,  it  was  the  opinion  of 

Inst.  iv.  3, 29.  Mr.  Erskino,  that  a  submission  not  limiting  the  arbiters  to  any  deter- 
minate time,  ought,  like  other  contracts  or  obligations,  to  subsist  for 
forty  yeara    This  question   was  deliberately  considered,  and  the 

5  S.  906.  opinions  of  the  whole  Court  taken  in  the  case  of  Fleming  v.  Wilson 

Jk  M'Lellan,  7th  July  1827,  when  a  judgment  was  pronounced  in  ac- 
cordance with  Mr.  Erskine's  opinion,  but  with  considerable  difference 
upon  the  Bench,  six  of  the  Judges  being  of  opinion,  that  a  submis- 
sion, although  not  limiting  the  time,  does  expire  at  the  end  of  a 
year. 

SuBMiBgioir  -^  submission  is  brought  to  an  end,  not  only  by  the  expiration  of 

FALUBT  DEATH  the  poriod  fixcd  by  itself,  but  also  immediately  upon  the  death  of 

PARTYr™  cither  party.  This  results  from  the  very  peculiar  nature  of  the  con- 
tract The  selection  of  the  Judge  is  a  delectus  personce  with  a  refer- 
ence to  the  individual  antagonist  party  with  whom  the  submission  is 
contracted  ;  and  either  party  may  upon  his  death  be  succeeded  by  a 
representative,  with  whom  such  a  contract  would  not  have  been 
entered  into  at  first    This  is  a  well-established  principle,  and  it 

9D.599.         received  effect  In  the  case  of  Robertson  v.  Cheynes,  6th   February 

1847,  which  contains  references  to  the  previous  authorities.     This 
case  exemplifies  the  rule  with  peculiar  force,  inasmuch  as  the  interest 
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of  the  deceased  party  had  here  become  vested  in  an  assignee,  who     ^^^  ^^ 
was  desirous  to  become  a  party,  and  proceed  with  the  submission.  Chapter  VI. 
We  have  already  seen,  that  a  submission  falls  by  the  death  of  one  of  SuBiamoN 
several  parties  upon  the  same  side,  as  in  the  case  of  one  of  several  ^^^^  "V^^ 
tutors  personally  bound.     The  risk  of  expiration  by  the  death  of  a 
party  may  be  obviated  by  a  provision  in  the  deed,  that  the  submission 
shall  not  fall  by  the  death  of  either  party.     This  effect  will  not  be 
produced  indirectly,  as  by  an  obligation  on  the  party  and  his  heirs 
and  executors  to  implement  the  decree-arbitral.    That  is  the  usual 
form  of  obligation,  and  it  does  not  remove  the  implied  condition  of 
the  contract,  that  the  decree  shall  be  pronounced  during  the  life  of 
the  party.     In  order  to  prevent  lapse  by  death  of  party,  there  must 
be  a  distinct  substantive  declaration,  that  the  submission  shall  not 
thereby  fall.    The  efficacy  of  such  a  declaration  was  fiilly  recognised 
in  Emng  Jk  Co.  v.  Dewar,  19th  December  1820.    It  needs  scarcely  be  F.  c. 
remarked,  that  the  death  of  the  arbiter  puts  an  end  to  the  submis- 
sion.   This,  as  well  as  the  doctrine  of  expiration  by  death  of  party, 
is  stated  in  the  ancient  case  of  Macanqual  v.  Boswell,  14th  May  M.  636. 
1563. 

A  submission  does  not  fall  by  the  bankruptcy  of  a  party,  even  Effect  of 
though  his  property,  and  of  course  the  interest  in  the  matter  submit-  ru^y^cm?  sui- 
ted, be  judicially  transferred  from  him,  as  in  a  sequestration.    The  mission. 
submission  still  subsists,  but,  in  order  that  the  proceedings  in  it  pos- 
terior to  the  bankruptcy  may  be  effectual,  they  must  be  notified  to 
the  trustee  for  the  creditors,  in  order  that  he  may  appear  for  their 
interest ;  Orant  v.  Qirdwood  A  Co.,  23d  June  1820.     In  the  previous  F.  G. 
case  of  Barbour  v.  Wight,  21st  November  1811,  a  decree-arbitral,  f.  C. 
pronounced  after  one  of  the  parties  became  bankrupt,  was  set  aside, 
because  his  creditors  had  not  been  made  parties  to  the  submission,  or 
heard  for  their  interest 

An  exception  to  the  general  rule  of  the  personality  of  submission.  Exception  to 
occurs  in  cases  where  the  submission  forms  an  essential  part  of  another  ^^^utyof 
contract,  as,  for  example,  in  a  lease  with  a  clause  of  arbitration  for  bdbicissions. 
determining  emerging  questions  and  rights ;  MorUgamerie  v.  Garrick,  lo  D.  1387. 
23d  June  1848.    The  submission  in  such  a  case  is  necessarily  equal 
in  endurance  with  the  contract  out  of  which  the  questions  are  to  arise, 
and  all  decrees  during  the  currency  of  the  contract  are  interim  awards, 
for  it  is  not  in  the  arbiter's  power  to  pronounce  a  final  decree  till  the 
contract  expirea   See  the  continuation  of  the  came  case,  Montgomerie  12  D.  274. 
V.  Carrick,  8th  December  1849. 

A  submission  does  not  fall  by  the  institution  of  an  action  of  reduc- 
tion of  it,  and  an  effectual  decree-arbitral  may  be  pronounced,  not- 
withstanding the  dependence  of  such  an  action ;  Abbott  4f  Son  v.  3  S.  4. 
Skelton,  1 2th  May  1824.     And,  although  the  decree  pronounced  in  a 
submission  may  be  inept,  that  circumstance  docs  not  exhaust  the 
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Part  IL      submission,  which  may  bo  still  proceeded  with,  till  the  question  is  dis- 

Chafter  VI    P<>8ed  of  by  an  effectual  award ;  Reid  v.  WcUker,  15th  December  1826. 

5  8. 140.  By  the  expiration  of  the  time  limited  in  the  submission,  the  pro- 

bubhwhoh''  ^'  ceedings  simply  come  to  an  end,  and  any  decree  pronounced  after- 

ooiK',  see  p.  394.  wards  is  null;  Donaldson  v.  Donaldson,  26th  January  1770.    Tlie 

proceedings  of  the  arbiters,  however,  after  the  submission  has  expired, 
may  be  made  valid  by  the  homologation  of  the  parties,  as  by  their 
appearing  and  pleading,  or  otherwise  acting  as  if  the  submission  were 
still  in  dependence.     This  was  one  of  the  grounds  of  decision  in 
Fleming  v.  Wilson  &  M^LeUan,  7th  July  1827,  where  the  opinions  of 
the  whole  Court  were  taken.     The  submission  was,  by  a  favourable 
construction,  held  to  subsist  so  as  to  include  the  day  betwixt  and 
which  the  arbiters  are  appointed  to  decide ;  and  so,  where  arbiters 
were  to  determine  betwixt  and  the  22d  day  of  December,  these  words 
were  held  to  include  the  22d  day  of  December  within  the  period  of 
the  submission;  Gockbum's  Relict  v.  Edward,  31st  January  1724; 
and  a  decree*arbitral  pronounced  in  ipso  termino,  therefore,  is  valid ; 
Wilson  v.  Haddo,  30th  June  1694.     From  the  same  favourable  r^rd 
to  this  contract,  when  the  period  by  its  terms  (from  the  insertion  of 
a  blank)  extends  to  a  year,  or,  as  now  settled,  a  year  and  day,  it  is 
reckoned  from  the  date  of  the  last  subscription ;  and  this  rule  was 
applied,  so  as  to  make  the  period  endure  for  a  year  after  the  subscrip- 
tion, not  of  the  principal  parties  who  had  signed  of  previous  dates, 
but  of  a  person  subscribing  merely  as  a  cautioner  that  one  of  the  par- 
ties should  implement  his  part  of  the  obligation ;  Taylor  v.  Grieve, 
Inst  17. 3, 29.    2oth  November  1800.  It  was  long  held,  upon  the  authority  of  Erskinc, 
that  a  submission  with  a  blank,  executed  upon  a  particular  day, 
lasted  till  that  day  year,  because  that  was  the  latest  day  with  which 
the  blank  could  be  filled  up.    In  the  case,  however,  of  the  Earl  of 
Dunmorey.  M^Intumer,  13th  May  1829,  it  was  contended,  on  the 
authority  of  Lord  Bankton,  and  of  the  old  case  of  Menzies  v.  M'Gri- 
gor,  February  1665,  that  the  endurance  is  for  a  year  and  a  day ;  and 
the  Court  having  inquired  into  the  analogous  practice  in  the  proceed- 
ings  of  Court,  and  found,  that  a  process  does  not  fall  asleep  until  a 
year  and  day  from  the  date  of  the  last  interlocutor,  it  was  decided, 
that,  where  a  submission  had  been  prorogated  on  5th  February  1 823 
to  the  blank  day  of  blank,  it  endured  for  a  year  and  a  day,  and  was 
again  validly  prorogated  upon  the  6th  day  of  February  1824     Tlic 
same  principle  which  applies  to  prorogations  applies  also  to  submis- 
sions themselves. 

The  functions  of  the  arbiters  must,  however,  be  completely  exe- 
cuted before  the  submission  expires,  and,  therefore,  a  decree  was 
found  null,  although  the  award  had  been  pronounced  within  the 
period,  the  decree  not  having  been  signed  till  afterwards ;  WaJUon  v. 
Milne,  18th  November  1696;  and  the  same  was  held  by  a  lar^^c 
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majority  of  the  whole  Court  in  Larig  v.  Brown,  23d  November  1852,      Part  II. 
aiSrmed  on  appeal  as  to  this  point  Chapter  VI 

Prorogation  of  Submission, — A  submission  is  continued  in  effect  15  d.  38;  seo 
by  PROBOOATION,  which  is  an  act  extending  the  period  after  the  term  "ote,  p.  398. 
limited  by  the  deed  ;  and  this  may  be  done  by  the  parties  either  inlpROBoaATiON, 
writing,  or  rebus  ipsis  etfactis.     It  may  also  be  done  by  the  arbiters j"^^ '^^^*^'^''" 
if  they  are  empowered  by  the  submission  to  prorogate.     It  is  unne- 
cessary that  the  prorogation  be  probative.     This,  like  the  devolution, 
is  regarded  as  a  step  of  procedure  in  the  cause,  which  is  sufficiently 
authenticated  by  the  writing  of  the  clerk  and  the  arbiter  s  signature, 
without  further  solemnity  ;  Stewart  Y.Waterstone,  8th  March  1804,  a  M.  16911. 
case  which  establishes  this  principle  in  regard  to  both  prorogation 
and  devolution.    See  also  the  case  of  Gordon  v.  Monteith,  1 0th  De-  F.  C. 
cember  1812.     It  is  no  objection  to  a  prorogation  that  it  is  not  written 
separately  on  stamped  paper,  and  it  may  be  indorsed  upon  the  deed 
of  submission  itself;  Paterson  v.  Sanderson,  15th  May  1829.    Proro-  7  S.  6I6. 
gatioD  results  only  from  a  distinct  act  to  that  effect,  and  will  not  be 
presumed;  and,  therefore,  a  decree-arbitral  was  reduced,  notwith- 
standing that  it  was  executed  within  twelve  months  of  the  devolu- 
tion upon  the  oversman,  which,  it  was  contended,  was  to  be  held  as  a 
second  submission,  or  as  implying  a  virtual  prorogation,  and  so  giving 
the  submission  currency  for  a  year  from  its  date ;  Thomson  v.  Norton,  f.  C. 
28th  Januaiy  1818.     We  have  already  seen  a  submission  effectually 
prorogated  by  homologation  in  the  case  of  Fleming  v.  Wilson  &  M'LeU  5  S.  906. 
Ian,  7th  July  1827.     This  principle  is  fully  recognised  in  England,  2  Jarm.  & 
where  it  has  been  repeatedly  decided,  that,  if  the  parties  attend  the  ^J*.^-  Convcy- 
^bitrator  after  the  time  appointed  has  expired,  or  do  any  other  act  *"^^"^' 
which  recognises  the  subsistence  of  the  reference,  or  of  the  arbitmtor's 
authority,  that  alone  is  evidence  of  a  new  agreement  to  submit ;  and 
there  is  a  case  reported,  in  which  the  solicitor  of  a  party  having, 
^her  the  expiration  of  the  time,  written  to  the  arbiter,  urging  him  to 
reconsider,  that  letter  was  held  a  consent  to  enlarge  the  time.     Even 
where  arbitrators  appointed  an  umpire  without  authority,  the  parties 
having  attended  the  umpire  were  held  to  have  bound  themselves. 

If  the  arbiters  have  power  to  prorogate,  it  is  no  objection  to  their 
prrjTogation,  that  appearance  cannot  be  made  for  one  of  the  parties  at 
fho  date  of  the  prorogation ;  and,  therefore,  in  a  submission  which 
was  declared  not  to  fall  by  the  death  of  the  parties,  one  of  whom  was 
■nistee  upon  a  sequestrated  estate,  a  prorogation  executed  after  the 
'-tath  of  the  trustee,  and  before  the  appointment  of  his  successor,  was 
Md  to  be  effectual ;  Ewing  (k  Co.  v.  Dewar,  19th  December  1820.      F.  C. 

The  effect  of  the  prorogation  is  to  continue  the  submission  and  Effect  of 
everything  connected  with  it  upon  the  same  footing,  as  if  the  time  ™°''^'^'^^^^' 
prorogated  had  been  embraced  in  the  original  contract    In  the  words  2  Jarm.  & 
•^f  aA  English  Judge,  "  The  agreement  to  enlarge  the  time  for  making  arcing,  g45^^ 


398 


LECTURES  ON  CONVETANCIKa. 


Pabt  II. 


CHAPna  VI. 


15  D.  38. 


PoWEBflOF 
ABBITBKB. 


Abbiteb  most 

HEAB  PAariBS. 


ActofBegnl»- 
tions,  2d  ^ot. 
1695. 


**  the  award  must  be  understood  as  by  reference  virtually  incorporating 
*^  in  itself  all  the  antecedent  agreements  between  the  parties  relative 
''  to  that  subject,  as  if  the  same  had  been  formally  set  forth,  and 
*^  repeated  therein."  The  decision  in  the  case  of  Langs  v.  Brown,  23d 
November  1852,  appears  to  be  in  accordance  with  the  principle  just 
stated.  It  was  there  held  by  a  majority  of  the  whole  Court,  that  pro- 
rogation by  an  oversman  keeps  the  whole  submission  in  force,  although 
certain  limited  points  only  of  the  dispute  were  devolved  upon  him, 
and  that  the  arbiters,  therefore,  might  competently  execute  a  decree- 
arbitral  upon  matters  not  devolved,  after  the  date  when,  but  for  the 
oversman's  prorogation,  the  submission  would  have  expired.* 

Powers  of  Arbiters, — The  powers  of  the  arbiters  correspond  to  their 
duties,  which  are  to  investigate  and  decide  justly  the  matters  sub- 
mitted. The  ordinary  course  of  procedure  is  for  the  arbiter,  first,  to 
write  an  acceptance  of  the  submission,  appoint  a  clerk,  and  pronounce 
an  order  upon  the  parties  to  lodge  their  claims.  These  it  is  his  duty 
to  consider — to  order  written  answers  if  requisite— to  Iiear  the  parties 
personally,  or  by  their  advisers — to  receive  the  evidence  which  they 
may  tender  in  support  of  their  own  claim  or  against  the  claim  of  the 
other  party.  It  is  generally  advisable,  that  he  issue  notes  of  his  opi- 
nion before  deciding,  and  allow  the  parties  an  opportunity  of  being 
heard  again,  if  they  desire  it,  which  will  afford  security  against  error 
in  fact  or  judgment.  Such  is  the  general  course  of  procedure ;  but 
some  portions  of  it  are  not  obligatory  in  any  submission,  and  some 
are  dispensed  with  in  submissions  of  a  special  character.  We  shall 
notice  such  parts  of  the  procedure  as  are  indispensable : — 

And,  first,  it  is  well  settled  that  an  arbiter  cannot  decide  without 
hearing  the  parties.    By  the  Act  of  Sederunt,  2d  November  1695, 
already  referred  to  as  containing  regulations  made  under  Parlia- 
mentary authority,  and  which  therefore  has  the  same  force  as  a 
Statute,  it  is  enacted  in  the  25th  section,  ^^  That,  for  the  cutting  off  of 
^  groundless  and  expensive  pleas  and  processes  in  time  coming,  the 
**  Lords  of  Session  sustain  no  reduction  of  any  decreet-arbitral,  that 
*^  shall  be  pronounced  hereafter  upon  a  subscribed  submission,  at  the 
'*  instance  of  either  of  the  parties  submitters,  upon  any  cause  or 
**  reason  whatsoever,  unless  that  of  corruption^  brU>ery,  or  falaAood^ 


2  Maoq.  App. 
93. 


*  This  case  was  reversed  npon  appeal,  8th  May  1855,  npon  the  ground  that  th«  power  of 
prorogation  by  an  oversman  is  confined  to  the  matters  referred  to  him.  The  Lord  Cluuiof^Uor 
(Cranworth)  laid  it  down,  that,  when  an  instrnment  of  devolntion  is  executed,  the  oversman 
is  placed  in  the  same  position  as  if  there  were  no  other  matters  in  dispute  than  those  referred 
to  him.  He  possesses  a  discretionary  power  of  prorogation  under  the  deed,  hnt  he  can  osily 
exercise  this  power  on  the  points  which  have  been  submitted  to  him,  and  which  elone  are 
before  him.  He  cannot  prorogate  the  submission  in  toio.  The  principle  laid  dovn  in  tl>o 
text  may,  therefore,  be  thus  qualified — that  the  effect  of  a  prorogation  is  to  contmne  Ibe  suU 
mission,  in  regard  to  the  maUen  in  dependenM  before  the  party  prorogadng,  upon  the  ean  e 
footing  as  if  the  time  prorogated  had  been  embraced  in  the  original  contract 
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"  to  be  alleged  against  the  Judges-arbitrators  who  pronounced  the     Part  II. 
"  same."    But  although  the  objections  competent  to  a  decree-arbitral  chapter  VI. 
are  here  limited  to  the  three  points  of  corruption,  bribery,  or  false- Arbiter  must 
iood,  chargeable  against  the  arbiter,  that  limitation  does  not  put  it  hk^r  parties. 

•xi»  i       r.  t    t       <.!  .1        -I  *....  11      See  tn/ra,  p. 

mto  bis  power  to  disregard  the  fundamental  rules  of  justice,  and  he  409. 
cannoty  therefore,  effectually  decide,  if  he  hears  one  party  and  not  the 
other,  or  if  any  party  by  design  or  accident  has  been  excluded  from 
any  portion  of  the  procedure  adopted  by  the  arbiter  as  necessary  to 
ascertain  the  justice  of  the  casa     A  decree  pronounced  in  such  cir- 
cumstances cannot  stand.     This  was  decided  by  the  House  of  Lords, 
reveisiDg  the  decision  of  the  Court  of  Session,  in  Sharpe  v.  Bicker-  3  Dow*s  App. 
dyfe,  24th  February  1815.    Here  the  arbiter  required  the  parties  to  ^^^• 
admit  in  writing  that  they  had  nothing  more  to  offer,  and  that  they 
desired  a  decision  on  the  case  as  it  stood ;  and  he  proceeded  to 
decide  under  the  erroneous  impression,  that  such  a  written  admission 
had  been  made,  the  fact  being  that  it  had  not  been  signed  by  one  of 
the  parties,  who  had  material  evidence  to  produce.     In  deciding  this 
case,  Lord  Eldoh  observed,  "  That  by  the  great  principle  of  eternal 
^justice,  which  was  prior  to  all  these  Acts  of  Sederunt,  regulations, 
'^  «id  proceedings  of  Court,  it  was  impossible  that  an  award  could 
"  stand,  where  the  arbitrator  heard  one  party  and  refused  to  hear 
''  the  other ;  and  on  this  great  principle,  and  on  the  fact  that  the 
"'arbitrator  had  not  acted  according  to  the  principle  upon  which 
""  he  himself  thought  he  ought  to  have  acted,  even  if  he  decided 
**  rightly,  he  had  not  decided  justly,  and,  therefore,  the  award  could 
*"  not  stand.^'    The  same  principle  has  been  applied  in  the  subsequent 
Gises  of  Heggie  <k  Co.  v.  Stark,  1st  February  1825,  and  Earl  of  Dun-  3  S.  488. 
^ore  ▼.  M*Iniumer,  28th  January  1835.     It  cannot  be  laid  down  13  S.356. 
as  an  invariable  rule,  that  the  arbiter  must  receive  all  evidence  ten- 
<lered  by  a  party.    This  will  depend  upon  whether  the  proof  offered 
be  essential  to  justice.    The  term  corruption,  in  the  Act  of  Regula-  Corruption, 
tions,  has  been  construed  so  as  to  comprehend  culpable  neglect  by  the  "^^^^J 
ubiter,  and  a  disregard  on  his  part  of  what  is  essential  to  justice,  infra,  p.  404. 
According  to  Lord  Mackenzie,  in  the  case  of  Mitchell,  presently  to  be 
cited,  corruption  *'  includes  any  plain  failure  in  duty  distinct  from  an 
"*  error  in  judgment.^'    But  a  refusal  of  evidence  is  not  necessarily  a 
nfusal  of  justice ;  and  in  that  class  of  cases  particularly,  in  which  the 
arbiter  in  selected  on  account  of  his  own  skill  and  knowledge  in  the 
natter  submitted,  he  is  not  bound  to  receive  evidence  of  other  skilled 
persona,  tendered  with  a  view  of  influencing  his  own  judgment ;  John-  5  Dow'b  App. 
^ton  V,  Cheape,  10th  July  1817 ;  Macdonald  v.  Macdonald,  8th  De-  2*7. 
iembcr  1843.^    The  case  of  Mowbray  y.  Dickson,  2d  June  1848,  is  an  10  h.  1102. 

*  TiMler  &  mineral  lease  it  was  stipulated,  that  the  value  of  coal  left  qnsold  hj  the  lessees 
•^  tW  ezpby  of  the  lease  should  he  ascertained  hy  arhitration.  In  a  reduction  of  the  award, 
•  L  the  giomid  tluit  it  bad  heen  pronounced  without  hearing  parties,  it  was  held,  that  the 


« 
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Part  II.      example  of  a  decree-arbitral  being  sustained  with  great  difficulty,  wberc 
Chaptbr  VI.  *^®  arbiter  decided  without  receiving  evidence  offered.    But,  where  an 
Arbiter  must    arbiter  has  once  allowed  a  proof,  delay  from  innocent  accident  in  the 
HBAR  PARTIES,    taking  of  that  proof  will  not  warrant  his  proceeding  to  decide  without 
10  D  1297       ^^  '  Mitchell  V.  Cofcte,  l7th  June  1848.     In  that  case  the  arbiter  had 
allowed  both  parties  a  proof     Under  this  order  the  one  party  exa- 
mined five  witnesses,  the  other  only  one.     The  latter  party  having 
applied  for  a  renewal  of  the  commission,  upon  the  ground  that  his 
whole  proof  had  not  been  reported  debito  tempore  through  an  acci- 
dent for  which  he  was  not  responsible,  the  arbiter  refused  this^  and 
decided  against  him  "  after  having  considered  the  proof  taken."    The 
decree-arbitral  was  reduced,  and  the  decision  went  upon  the  principle, 
that,  if  an  arbiter  chooses  to  examine  on  one  side  in  regard  to  a  par- 
ticular fact,  he  is  bound  to  admit  the  evidence  tendered  on  the  other 
side  in  regard  to  the  same  &ct.  The  Lord  President  Boyle  observed : — 
"  I  hold  that  the  word  corruption  must  receive  a  very  broad  construe- 
''  tion.     I  hold  that  under  it  we  are  entitled  to  insist,  not  only  that 
justice  must  be  done,  but  that  it  must  be  done  in  a  proper  manner ; 
and  I  am  of  opinion,  that  that  has  not  been  the  case  here,  where 
"  the  arbiter  has  decided  on  a  half  proof,  all  on  one  sida"    Lord 
FuLLERTON  Said : — "  An  arbiter  may,  in  some  cases,  think  that  his  own 
information  is  sufficient  to  enable  him  to  do  justice ;  he  may  deter- 
mine that  proof  is  irrelevant  or  unnecessary,  and  refuse  to  receive 
'*  it     But,  most  unquestionably,  if  he  hears  one  party,  he  cannot 
"  refuse  to  hear  the  other.     And,  in  the  same  way,  if  he  allows  a 
''  proof,  he  cannot  decide  on  the  proof  brought  by  one  party  to  the 
''  exclusion  of  that  which  is  brought,  or  offered  to  be  brought,  by  the 
"  other.     Whether  this  can  be  brought  under  the  head  of  corruption, 
"  or  is  to  be  viewed,  perhaps  more  justly,  as  a  breach  of  an  implied 
"  condition  in  all  submissions^  it  is  unnecessary  to  inquire.    The 
''  competency  of  challenging  a  decree-arbitral  on  such  a  ground  must 
8  Dow'b  App.    ^*  ^^^)  since  the  decision  of  the  case  of  Sharpe,  be  considered  as  a 
102.  <<  fixed  principle  of  our  Law."    Lord  Jeffrey  said, ''  The  true  prin- 

''  ciple  is,  that  the  decree-arbitral  can  stand  only  when  he  (the  arbiter) 
'^  has  done  his  duty  fairly,  I  do  not  mean  fairly  in  reference  to  his 
''  moral  dispositions ;  but  he  is  bound  to  show  this  Supreme  Court 
''  that  he  has  dealt  fairly,  that  is,  equally,  with  both  parties  Other- 
'^  wise,  it  must  be  held,  that  he  has  violated  the  contract  of  submis- 
"sion."* 

duty  of  the  arbiter  here  was  an  exercise  of  skill,  and  that  in  such  case  it  was  not  a  releyant 
17  D.  445.  grotind  of  rcdncing,  that  parties  had  not  been  heard ;  M'Navr'i  Drutteet  ▼.  Bodbur^  16th 

Febrnary  1855. 
17  D.  689.  *  ^^  ^^®  ^^^^^  qX  MiUer  ik  Son»  ▼.  Miliar^  10th  March  1855,  a  decree-arbitral  was  sustained 

by  the  whole  Ckiart,  although  pronounced  without  examining  a  witaesi,  whom  the  arbiter 
had  proposed  to  examine ;  and  Tery  fine  distinctions  were  drawn  between  that  case  and  the 
case  of  Mkehell  r.  CabU,    The  chief  groimd  of  decision  seems  to  have  been,  that  the  party 
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An  arbiter  has  not  power  to  compel  the  attendance  of  witnesses,      Pakt  il. 
but  a  compulsory  order  can  be  obtained  from  the  Court  of  Session  or  chapter  VI 
the  Judge  Ordinary,  upon  an  application  authorized  by  the  arbiter,  attendance 
Formerly,  applications  for  letters  of  supplement  to  cite  witnesses  be-  op  witnesses 
fore  arbiters  were  made  to  the  Lord  Ordinary  upon  the  bills,  but,  by  b^^  ^*" 
the  case  of  Harvey  v.  Q{b8(m8,  7th  July  1826,  it  was  settled  that  the  4  s.  809. 
proper  form  of  application  is  by  petition  to  the  Court  of  Session  or 
Judge  Ordinary.    If  a  witness  refuses  to  produce  documents,  on  the 
ground  of  confidentiality,  although  that  objection  has  been  overruled 
by  the  arbiter,  it  is  competent  to  present  a  petition  to  the  Sherifi^, 
without  recommendation  of  the  arbiter,  to  order  production  under 
sanction  of  imprisonment ;  Blaikie  v.  Aberdeen  Railway  Go.y  2d  March  i^  l>-  ^do. 
1852.    Here  the  diligence  had,  in  compliance  with  the  ordinary  prac-  409.     "'  ^' 
tice,  been  applied  for  and  obtained  from  the  Sheriff  under  a  recom- 
mendation from  the  arbiter  ;  and  the  sheriff's  warrant  for  imprison- 
ment was  sought  on  the  supposition,  and  as  the  consequence,  of  a 
failure  to  obey  the  sheriff's  order  for  production,  which  the  petition 
likewise  prayed  for.     It  was  competent,  however,  for  the  respondent 
to  show  cause  upon  the  merits  why  he  should  not  obtemper  the  order, 
but  that  did  not  affect  the  competency  of  the  application.     The  Court 
will  not  compel  a  witness  to  leave  the  county  in  which  he  lives,  to 
appear  before  arbiters ;  and,  in  such  a  case,  the  proper  course  is  for 
the  arbiters  to  appoint  a  Commissioner  to  take  the  evidence ;  Gordon  M.  634. 
V.  NeiUon^  16th  July  1741.     An  arbiter  is  not  bound  to  issue  notes  of   t^    ,   . 
hia  opinion  before  deciding,  or  to  exhibit  a  draft  of  the  decree-arbitral  247.^^  ^    ^^ 
before  it  is  executed  ;  Johnston^  already  cited ;  MamUum  v.  Robertson,  4  S.  66 ;  2  VVil. 
M  June  1825,  affirmed  23d  May  1826.    In  the  latter  case  it  is  only  314,^^'  ^PP' 
in  the  report  of  the  appeal  that  this  point  appeara 

The  arbiter's  powers  are  limited  by  the  terms  of  the  submission, '^*^^'^^"^^; 
3Qd  he  cannot  in  his  award  go  uUra  vires  compromissi — that  is,  he  vires  campro- 
cannot  decide  points  not  referred,  or  give  an  award  of  greater  amount  "**"*• 
*4an  the  submission  warrants.   Thus,  a  decree-arbitral,  having  award- 
^  a  laiger  penalty  than  the  submission  contained,  it  was  annulled 
fj'toad  excessum;  Grosat  v.  Cunningham,  24th  January  1739  ;  and  a  M.  626. 
'decree-arbitral  was  reduced,  which  decerned  for  a  larger  sum  than 
tie  price  fixed  by  the  contract  containing  the  submission ;  Napier  v.  7  d.  I66. 

*->  Bamtained  that  the  refiisal  to  ezamme  inferred  coiraption,  soaght  the  examination  of 

^  «iSQCM,  in  order  to  support  a  view  which  the  arbiter  had  determined  to  he  irrelevant ; 
'z/j  that  the  arbiter,  in  support  of  the  view  which  he  himself  considered  relevant,  was  not 

^^d  to  examine  all  the  witnesses  which  were  prodaced,  or  offered  to  be  produced,  on  that 
*<<^.  hot  via  entitled  to  determine  the  amount  of  proof  with  which  he  should  be  satisfied. 
'    >u  in  realhj  not  a  refusal  of  evidence  tendered  by  one  party,  where  both  parties  were  at 

■  ^  apoo  the  same  point,  as  in  MUcheWt  case. 

rW  decisioo  was  pronounced,  however,  by  but  a  small  mi^jority  ;  and  it  is  important  to 
'    --ri,  that  ohaervadona  fell  from  some  of  the  Judges,  calculated  to  impugn  the  statutory 

ti«jnty  of  the  Act  of  Begulations. 

26 
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PabtU.      Wood,  29th  November  1844.    The  general  rule,  however,  is,  that 
CaAFTEs  VI.  ^^^^  *^  arbiter  exceeds  his  powers,  the  award  is  supported  in  so  far 
as  authorized  by  the  terms  of  the  submission,  and  reduced  only  with 
.  regard  to  the  excesa    Thus,  where  an  arbiter  directed  mutual  general 
discharges,  although  the  parties  had  only  submitted  particular  claims, 
the  Lords  found  the  decree  obligatory  as  to  all  that  had  been  sub- 
mitted, and  rectified  the  general  discharges  by  limiting  them  to 
M.  6835.  what  had  been  contained  in  the  parties'  claims ;  Crawford  v.  Hamil- 

ton, 25th  December  1702 ;  and  the  same  rule  was  applied,  where  the 
arbiter  had  awarded  expenses  contrary  to  an  express  provision  in  the 
F.  C.  submission  ;  Kidd  v.  Paterson,  19th  June  1810 ;  and  where  the 

1  s.  335.  oversman  had  erroneously  awarded  a  fee  to  the  arbiters ;  Stewart  v. 
Ro88,  2lst  February  1822.  This  rule,  however,  is  necessarily  limited 
to  the  cases  in  which  the  matters  decided  are  capable  of  separation. 
Where  the  points  are  so  mixed,  that  the  decision  of  one  cannot  be 
removed  without  affecting  that  of  another,  the  decree  will  be  reduced 

5  S.  140.         in  toto,  of  which  we  have  an  example  in  a  case  already  cited ;  Reid 

V.  Walker,  15th  December  1826.    An  arbiter,  therefore,  cannot  de- 
cide more  than  is  submitted.    Can  he  decide  less  ?    Can  he  dispose 
of  a  part  only  of  the  matters  submitted,  leaving  the  remainder  unde- 
M.  17013.        cided  ?    In  an  old  case,  WiOiart  v.  Falconer,  23d  June  1625,  a 
decree-arbitral  was  reduced,  on  the  ground  that  it  determined  the 
claims  of  only  one  party,  leaving  the  other  party's  claims  undecided. 
Intbrih  db-      Questions  on  this  point  now  are  generally  obviated,  by  giving  power 
cREB-ABBiTBAL.  ^^  ^j^^  arbiter  to  pronounce  interim  decrees,  and  there  is  no  doubt  of 

6  D.  236.         the  validity  of  an  interim  decree  given  under  such  a  power ;  Lyle  v. 

Falconer,  2d  December  1842.  It  does  not  appear  to  have  been 
settled  by  any  decision,  whether  an  interim  decree  be  competeikt, 
when  not  specially  authorised ;  but  the  inclination  of  the  Judges' 
opinions  in  the  case  just  cited  was,  that  arbiters  have  power  to 
issue  interim  decrees  without  express  authority  to  that  effect,  espe- 
cially when  the  matters  referred  are  articulate  and  separably  a  dis- 
M.  62a  tinction  expressly  recognised  in  the  case  of  Lord  Lovat  v.  Fraser, 

22d  June  1738.    When  a  valid  interim  decree  has  been  pronounced, 
it  will  receive  effect,  although  the  submission  should  terminate  with- 
1  8. 253.  out  a  complete  decision  of  the  whole  matters  referred ;  Taylor  t 

^  ^'  ^^-  NeOson  and  FuUon,  19th  January  1822 ;  M'Keseock  v.  Drew^  14tb 

November  1822. 
Caw  arbiter  The  next  point  is,  whether  an  arbiter,  who  has  acecpted  a  submis^ 
PBOCTiE^  ™  ^^^^i  c*^  ^®  compelled  to  give  a  decision  ?  By  the  Roman  Law,  ai 
arbiter  by  accepting  became  bound  to  decide ;  and,  in  order  to  mak< 
sure  of  a  decision,  it  was  customary  by  our  ancient  practice  for  il) 
arbiter  to  subscribe  the  deed  of  submission,  which  then  contaiixed 
consent  to  summaiy  diligence  against  himself  for  the  purpose  < 
enforcing  a  decision.    This  part  of  the  style  has  long  been  iu  disuse 
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but,  in  the  case  of  Marshall  v.  Edinburgh  and  Olasgaw  Railway  Com-     Past  II. 
pany,  26tli  March  1853,  it  has  been  decided  that  an  arbiter,  after  Chapter  VI. 
accepting  a  submission,  is  bound  to  go  oni  and  decide  the  matter  15  D.  603. 
referred,  although  he  cannot  now  be  compelled  by  a  charge,  as  he  j 
does  not  subscribe  the  deed.    This  is  the  law  of  Scotland,  and  the  ( 
case  of  Cheidy  v.  Caidenvood,  30th  June  1690,  is  not  sufficient  to  M.  632. 
alter  it 
When  there  is  a  plurality  of  arbiters,  their  decision  must  be  unani-  Award,  where 

•  #».i^  «••  j«i  J  ••i^^*:i  SBYERAIi  ARBI- 

mous,  if  the  submission  contained  no  power  to  a  majority  to  decide ;  .^kbb. 
More  V.  Grier,  10th  February  1693.    It  was  in  order  to  avoid  the  M.  14720. 
risk  of  such  a  result,  that  the  old  statute  of  James  I.,  1426,  cap.  87, 
now  in  desuetude,  declared  all  submissions  to  be  null,  unless  an  odd 
Dumber  of  arbiters  was  appointed,  the  majority  at  that  period  having 
power  to  decide.    When  a  majority  is  empowered  to  decide,  the 
decree-arbitral  is  effectual,  though  not  subscribed  by  the  minority ;  4  8. 53. 
Love  or  Brodie  v.  Love,  1st  June  1825 ;  MacaUum  v.  Robertson,  3d  ^  wil.^i  Sh. 
June  1825,  affirmed  on  appeal.  App.  344. 

If  an  error  calculi  be  committed,  the  Court  will  rectify  that  with- 
out reducing  the  award;  Hetherington  v.  Carlyle,  21st  June  1771.  M-<^"Arbi- 
But  when  the  arbiter  has  issued  his  decree-arbitral,  he  is  entirely  ^pp..^  3. 
divested  of  his  powers,  and  the  decree  is  the  only  legal  evidence  of 
his  meaning.    An  arbiter  cannot,  therefore,  be  examined,  in  order  to 
obtain  explanations  of  ambiguity  in  his  award ;  Woddrop  v.  Firday,  M.  628. 
4th  February  1794.     This  is  a  strong  argument,  therefore,  for  the 
use  of  clear  and  unambiguous  language  in  framing  the  decree- 
arbitral    But,  if  the  award  contains  a  reference  to  the  arbiter's  notes, 
these  may  be  read  as  part  of  the  award.    It  was  held  otherwise  by 
the  Court  of  Session  in  Ma^ckenzie  v.  Oirvan,  19th  December  1840,  3  D.  318. 
affinned,  but  with  a  difference  of  opinion  on  this  point,  9th  March  ^3^"'"  ^pp 
1843. 

An  arbiter  has  a  reasonable  discretionary  power  to  employ  such  Abbitee  vat 
assistance  as  may  be  requisite  to  enable  him  to  perform  the  duty  ^^  ™/""^ 
committed  to  him,  and  the  parties  are,   therefore,  liable  for  any  award  ex- 
expense  thus  incurred;  Madeod  v.  Bisset,   I7th  December  1825.^™^*^ 
Here  a  party  was  found  liable  for  the  fee  to  an  accountant  employed 
hy  the  arbiter.    The  arbiter  has  it  also  in  his  power  to  award  ex-/ 
penses  to  either  party.    This  is  contrary  to  the  opinion  and  practice 
which  prevailed  till  a  comparatively  recent  period.    But  the  doctrine  5  j)  45^ .  ^ 
is  now  fixed  by  a  series  of  recent  decisiona    The  last  is  that  of  Ferrier  BoITb  App.  I6I . 
T.  Alison,  28th  January  1843,  affirmed  18th  April  1845. 

It  may  be  stated  as  a  general  doctrine  of  the  law,  liable  to  excep-  REMUNERAnoif 
tion  only  in  very  special  circumstances,  that  an  arbiter  in  a  private 
submission  has  no  legal  claim  for  remuneration.     This  results  from 
the  principle,  that  arbitration  is  viewed  as  a  public  function,  and  the 
arbiter  does  not  stand  in  the  relation,  in  which  one  working  for  hire 
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Part  II.      does  to  his  employer.     No  diligence  can  be  exacted  from  him,  and 
Chaptbb  VI.  *^^®  result  of  his  labour  is  not  liable  to  be  quarrelled  or  impugned. 
Remuneration  Notwithstanding  these  general  principles,  however,  an  arbiter  has 
been  found  entitled  to  sue  for  a  fee,  where  he  was  in  a  humble  rank, 
and  the  object  of  the  submission  was  to  obtain  the  benefit  of  his  pro- 
fessional skill  and  labour,  upon  the  exercise  of  which  his  dailj  sub- 
sistence depended.    This  judgment,  however,  was  given  with  great 
difference  of  opinion  upon  the  bench ;  MacaUum  v.  Laurie,  26th 
June  1810.    The  general  doctrine,  that  au  arbiter  is  not  entitled  to 
insist  for  a  fee,  received  effect  in  the  case  of  Kennedy  v.  Kennedy, 
20th  January  1819,  and  in  Paterson  v.  Earl  of  BreadaJbane,  ]9di 
February  1819,  contained  in  a  note  subjoined  to  the  former  case. 
By  the  latter  decision  it  was  enforced,  to  the  effect  of  refusing  a  fee  to 
a  professional  architect.    On  the  other  hand,  where  the  arbiters  were 
the  ordinary  law-agents  of  the  parties,  and  made  charges  for  trouble 
in  the  submission,  that  being  done  openly,  the  Court  held  it  no 
objection  to  the  validity  of  the  proceedings ;  Lyle  v.  Falconer,  2d 
December  1842.    An  arbiter  may,  however,  before  accepting  or  pro- 
ceeding with  the  submission,  stipulate  for  remuneration,  and  his  doing 
so  does  not  infer  corruption  so  as  to  vitiate  the  submission ;  Fraser 
V.  Wright,  26th  May  1838.   The  ca«e  of  StewaH;  v.  Rosa,  21st  Februaiy 
1822,  shows,  that  arbiters  are  entitled  to  find  the  parties  liable  for 
the  trouble  and  expense  of  the  clerk  to  the  submission. 


5  D.  236. 


16  S.  1049. 
1  S.  335. 


Solemnities 
OP  deckees- 

ARBITEA.L. 

Infra,  p.  407, 
note. 

M.  16867. 


F.  C. 


M.  653. 


Corruption — 

BRIBERY — 
FAUEHOOD. 

See  infra, 
p.  410. 

2  Bellas  App. 
43. 


We  have  already  had  occasion  to  notice  the  importance  of  the 
decree-arbitral  being  clear  and  explicit  in  its  terms ;  it  must  also  be 
executed  with  the  statutory  solemnities ;  Short  v.  Habhin,  3d  July 
1711.    Here  a  decree-arbitral  was  found  null,  because  the  writers 
name  and  designation  were  not  inserted.     It  seems  to  have  been 
argued,  that  informality  is  not  among  the  grounds  of  reduction  ad- 
mitted by  the  Act  of  Regulations  1695,  and  the  answer  was  sus- 
tained, that,  without  the  legal  formalities,  it  was  not  a  decree-arbitral 
in  the  sense  of  that  Act.    We  had  formerly  occasion  to  refer  to  a 
later  decision  to  the  same  eiFect :  Percy  v.  Meikle,  25th  November 
1808.    The  decree-arbitral  may  be  written  upon  the  same  sheet  of 
stamped  paper  with  the  submission,  because  they  form  part  of  the 
same  contract ;  Drew  and  McMillan  v.  Manson,  31st  January  1 787. 

Ctrounds  of  reduction  of  decreee-arhitraL — ^We  have  already  pointe< 
out  the  effect  of  the  Act  of  Regulations  1695,  in  limiting  the  gronnd 
of  reduction  of  a  decree-arbitral  to  the  specified  grounds  of  oomip 
tion,  bribery,  and  falsehood.  The  effect  of  this  Act,  as  posaessin 
statutory  authority,  is  well  known,  and  has  been  expressly  recoc: 
nised  in  the  Court  of  Appeal.  A  distinction  was,  at  one  tinxe,  ta.kc 
between  different  classes  of  submissions,  so  as  to  exempt  from  tl 
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operation  of  the  Act  of  Regulations  references  to  men  of  skill  to      Past  il. 
sefctle  the  terms  of  a  bargain.    The  referees  selected  for  such  a  pur-  chaptor  VI. 
pose  were  accounted  arbitrators,  and  not  arbiters — that  is^  not  abso-  aRou]n>soF 
lute  Judjpes,  but  to  give  an  opinion  which  might  be  corrected  by  the  deduction  op 
Judge,  if  manifestly  unjust ;  the  reference  in  such  matters  of  ad-  teal. 
jostment,  which  was  styled  the  reference  of  a  negotium,  being  distin- 
guished from  the  reference  of  a  lis  or  controversy.    Effect  was  given 
to  this  view  in  the  case  of  Robertson  v.  Clephan,  16th  July  1766,  and  5  Br.  Supp. 
a  remit  was  made  to  the  Lord  Ordinary  to  hear  parties  upon  the  equity 
of  the  determination  of  the  arbitrators.    The  same  distinction  was 
again  pleaded  in  Morrisons  v.  Aberdeen  Market  Company,  11th  March  9  !>•  die. 
1847,  but  the  Court  would  not  recognise  it,  and  held  that  the  Act  of 
B^ulations  is,  by  established  usage,  applicable  to  the  submission  of 
a  negotium  as  well  as  of  a  lis,  the  view  taken  in  the  case  referred  to 
not  having  been  carried  out  and  engrafted  into  our  law. 

The  term  corruption  in  the  Act  of  Regulations,  we  have  seen,  is  Cobbdption; 
held  to  apply  to  any  omission  or  failure  in  duty  on  the  part  of  the  399.*"^^'  ^' 
arbiter,  calculated  to  defeat  the  essential  principles  of  justice.    Nor 
will  the  limitation  of  the  grounds  of  reduction  be  allowed  to  support 
a  decree-arbitral  obtained  by  the  fraud  of  a  party ;  and  there  is  an 
example  of  a  decree  being  reduced  on  the  ground  of  such  fraud,  in 
Logan  v.  Lang,  15th  November  1798.     The  effect  of  the  Act  of  M.  voce  "Ar- 
fiegulations  in  excluding  all  judicial  correction  of  a  decree-arbitral,  App».*Na 'e. 
except  upon  the  grounds  specified  in  that  Act,  is  shown  in  Glasgow, 
Barrkead^  and  NeUston  Railway  Company  v.  NitshiU  Coal  Company,  11  B.  327. 
-^3d  December  1848,  where  the  Court  refused  to  interfere  on  the 
ground  of  alleged  excess  of  valuation  in  a  decree.    This  case  also 
^hows  the  effect  of  a  general  submission  in  embracing  all  questions 
l-etween  the  parties. 

Under  the  head  of  falsehood  in  the  Act  of  Regulations  is  included  Falsehood. 
ilie  forgery  or  vitiation  of  the  decree-arbitral  by  an  arbiter. 
The  discovery  of  new  matter  after  a  decree-arbitral  is  issued  is  no 

rround  for  reducing  it,  although  the  production  of  it  in  time  might  1  l>ow*8  App. 

i:-ve  prevented  the  decision ;  Sharps  v.  Bury,  l7th  May  1813.  ^  ' 

It  remains  only  to  be  noticed,  that  a  foreign  decree-arbitral  may  be  Foeeiok  de- 

•rr^forced  in  Scotland,  and  is  protected  by  the  Act  of  Regulations,  chees-aebi- 

'  Ciiting*  the  grounds  of  reduction,  and  cannot,  therefore,  be  challenged 

•  :i  the  ground  of  iniquity ;  Johnson  v.  Crauford,  13th  December  1 776.  M.  voce*'  Ar- 
We  have  already  seen,  in  treating  generally  of  the  delivery  of  deeds,  ^pp/*^^^^ 

iiiBi  a  decree-arbitral,  in  order  to  be  binding,  must  be  delivered  or 

•tjifftered. 

En/areemeni  of  Decrees-arbitral — As  the  power  of  the  arbiter  is 
»'mplj  to  decide,  he  cannot  of  himself  compel  performance.  The 
i'leasure  of  his  functions  is  the  authority  with  which  the  parties  in> 
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Part  U.     vest  him ;  and  if,  therefore,  the  submission  only  empowers  him  to 

Chaptbb  VI.  ^^^^^d^y  c^^d  simply  obliges  the  parties  to  implement  his  decision,  then 

the  decree-arbitral  must  be  enforced  under  that  obligation  by  an 

ordinary  action  at  law,  the  arbiter  having  no  power  in  such  a  case  to 

Bboiotratioh    grant  a  warrant  for  diligence.    Should  the  submission  contain  a  oon- 

ARMTBAL*^     \  sent  to  registration,  that  will  not  warrant  diligence,  unless  there  be  a 
consent  to  registration  of  the  decree-arbitral,  as  well  as  of  the  sabmis- 

M.  625.  sion;  Knoxy.Hume^  12th  March  1707.     In  order,  therefore,  that 

the  decree-arbitral  may  be  a  warrant  for  summary  diligence,  the  par- 
ties must  give  an  express  consent  to  that  effect,  and  such  consent 
may  be  given  either  in  the  submission  or  in  a  separate  writing; 

7  S.  619.  BaUlie  and  Rogers  v.  PoUock,  19th  May  1829.    Here  the  consent  was 

contained  in  a  minute  indorsed  on  the  submission  during  the  course 
of  the  proceedings.  The  decree-arbitral  is  not  a  warrant  for  diligence, 
unless  the  document  containing  the  party's  consent  to  registration  be 

10  B.  748.      Ulso  produced ;  Muirhead  v.  Stwenson^  19th  Februaiy  1848. 

Sttlb  op  sub-       Style  of  the  Submission. — The  examination  which  we  have  made  of 

MISSION 

the  legal  requisites  and  effects  of  the  deed  of  submission  sufficiently 
shows  what  is  essential  in  its  construction  and  terms,  and  it  is  un- 
necessary, therefore,  to  go  over  the  style  in  detail.    In  the  Juridical 
Vo].  ii.  p.  163.   Styles  there  is  the  form  of  a  general  submission,  by  which  the  parties 
refer  all  questions,  claims,  and  differences,  to  two  arbiters,  or,  in  case 
of  their  differing,  to  an  oversman  named.    It  is  properly  provided, 
that,  in  case  the  oversman  appointed  by  the  parties  should  fail  by 
death  or  non-acceptance,  the  submission  shall  devolve  upon  any  other 
oversman  whom  the  arbiters  shall  appoint.    Without  such  a  provi- 
sion, the  arbiters  have  no  power  to  appoint  an  oversman.     Power  is 
next  given  to  the  arbiters  to  receive  the  parties'  claims,  and  take 
proof  by  writ,  witnesses,  or  oath  of  party.    Then  the  parties  bind 
themselves  to  implement  whatever  the  arbiter  or  oversmaa   shall 
determine  before  a  day  left  blank,  which  we  have  seen  fixes  the  dura- 
tion of  the  submission  to  a  year  and  a  day,  and  the  arbiters  or  overs- 
men  have  power  to  prorogate  at  pleasura    This  power  the  arbiten 
can  only  derive  from  the  parties.    The  obligation  to  implement  ii 
sanctioned  by  a  penalty,  which  forms  a  medium  for  recoveriiig^  thi 
expense  of  enforcing  the  decree-arbitral    Then  there  is  a  provision 
that  the  submission  shall  subsist,  and  the  decision  be  binding,   no 
withstanding  the  death  or  bankruptcy  of  either  party.     This  is  indi 
pensable  to  obviate  the  contingency  of  death.     The  bankruptcy  of 
party  does  not  terminate  the  submission ;  but  in  this,  as  well  as  i 
other  respects,  it  is  advisable  to  adhere  to  the  established  form.      W 
have  next  a  very  useful  provision,  to  the  effect  that,  in  case  no  fiu: 
decrecrarbitral  shall  be  pronounced,  the  proof  takeh  in  the  course 
the  submission  shall  be  received  as  legal  probation,  quantum  et  qucU 
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in  any  after  submission  or  process  at  law  between  the  parties  regard-  P^m  U. 
ing  the  same  matter.  This  provision  may  tend  materially  to  save  Chaftsb  VI. 
trouble  and  expense,  and  to  prevent  the  lapse  of  the  submission  by 
inadvertence  or  otherwise  from  entailing  a  total  sacrifice  of  the  pro- 
ceedings under  it.  Then  we  have  a  consent  to  registration  of  the 
submission,  and  of  the  prorogations,  and  interim  or  final  decrees- 
arbitral,  for  summary  execution.  This,  as  we  have  found,  is  indis-  P*  ^^• 
pensable  with  a  view  to  summaiy  diligence,  which  cannot  proceed 
unless  the  parties  consent  that  the  decree-arbitral,  as  well  as  the  sub- 
mission, shall  be  registered  for  that  purpose ;  and  it  is  proper  also  to 
specify  interim  decrees  here,  this  being,  according  to  the  style  before 
us,  the  only  express  authority  to  pronounce  interim  decrees,  a  power 
the  exercise  of  which  without  warrant  from  the  parties  has  not  been 
recognised  by  any  express  authority.  Power  to  award  expenses  may 
be  inserted,  although  it  is  now  well  ascertained  that  the  arbiter  has 
an  inherent  power  to  make  such  an  award. 

Form  of  the  Prorogation  and  Devolution. — The  prorogation  is  in '^^  ™<**^°^- 
the  simplest  terms,  thus : — ''  /,  the  arbiter  within  namsd^  do  hereby, 
in  ffirtue  of  the  powers  conferred  on  me,  prorogate  the  time  for  de- 
termining this  submission  to  the  day  of  ."     The 
devolution  is  equally  simple : — "  We,  the  arbiters  within  named,  do  The  devolu- 
**  hereby  nominate  and  appoint  A.  to  be  oversman,  in  case  we  shaU  ^^^' 
**  afterwards  differ  in  opinion,*'    If  a  diflference  have  already  oc- 
curred, that  fact  will  be  stated  as  the  cause  of  the  nomination.     A 
prorogation  or  devolution  by  the  parties  themselves  is  in  terms 
equally  simple.    These  writings,  we  have  seen,  are  legally  regarded 
as  incidental  steps  of  procedure,  not  requiring  to  be  attested  by  the 
legal  8olemnitie& 
Style  of  Decree-<irbitral.—The  decree-arbitral  must  be  attested.*  ^"^"^  ^ 

*  Tlie  judgment  or  reportof  a  judicial  referee  requires  neither  to  be  holog^ph  nor  tested, 
tlie  parties  making  the  reference  being  held  to  have  contemplated  the  form  in  which  jadicial 
referees  make  their  reports,  and  to  have  consented  that  the  authority  of  the  Judge  should  be 
tftteiponed  to  a  report  drawn  up  in  that  form. 

The  opinion  of  oonnael  given  upon  a  mutual  memorial  is  binding  as  a  decree-arbitral, 
though  snthenticated  merely  by  the  connsers  signature.    The  parties  are  held  to  have  had 
in  view  the  invariable  form  in  which  the  opinions  of  counsel  are  embodied ;  Frcuer  v.  Lord  7  Bell's  App. 
Lovat,  29th  July  1850.  ^'^^' 

A  Scotch  submission  to  an  arbiter  resident  in  England  contained  no  provision  as  to  the 
ptttacolar  form  in  which  the  decree-arbitral  was  to  be  authenticated.  The  arbiter  issued  an 
award,  which  was  defective  in  the  solemnities  essential  to  make  such  a  deed  probative  by 
the  law  of  Scotland,  but  was  nevertheless  binding  upon  the  parties  by  the  law  of  England.  It 
was  held,  in  conformity  with  the  opinions  of  the  minority  of  the  whole  Judges,  "  that,  to  give 
**  vaUdity  to  a  decree-arbitral  pronounced  by  Mr.  Taylor  in  England  under  the  submission 
*'  in  qoeatioii,  it  was  not  essential,  that  such  decree  should  be  contained  in  an  instrument 
*'  duly  authenticated  according  to  the  forms  which  the  law  of  Scotland  would  require  in  such 
**  aa  instrument,  if  executed  in  Scotland ;  and  that  this  Court  can  take  cognizance  of,  and 
**  cflBpetently  interpone  ita  authority  to,  a  decree-arbitral  contained  in  an  instrument  signed 
"  by  Mr.  Taylor  in  England,  which  the  Court  are  satisfied  is  authentic,  and  does  truly  and 
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There  are  not  any  voces  aignatce  of  indispensable  use  in  a  decree- 
arbitral    If  it  is  separate  from  the  submission,  it  will  narrate  the 
terms  of  it,  and,  in  particular,  the  statement  or  description  of  the 
matter  submitted.    It  will  narrate  also  the  acceptance,  the  proroga- 
tions, if  there  are  any,  and,  where  the  decree  is  by  an  oversman,  the 
fact  that  the  arbiters  differed  must  appear.    The  procedure  may  also 
be  stated  in  general  terms,  as  that  the  arbiters  received  the  claims  of 
the  parties,  and  their  written  pleadings — that  he  has  heard  them 
viva  voce  by  themselves  or  their  agents  or  counsel — ^and  that  he  has 
considered  the  whole  pleadings  and  the  evidence  adduced  by  each 
party;  and   then  the  decree  usually  proceeds  in  these  terms: — 
^*  And  being  well  and  ripely  advised  in  the  matter^  and  having  God 
'^  and  a  good  conscience  before  my  eyes,  I  do  herd>y  give  forth  and 
"  pronounce  my  final  sentence  and  decreelrarbii/ral,  as  follows,  vu." 
&c.    Then  is  given  the  import  of  the  decision,  which,  as  we  have 
already  had  occasion  to  remark,  must  be  expressed  in  language  free 
from  ambiguity.    If  the  result  *is,  that  either  party  is  to  pay  a  sum 
to  the  other,  he  wiU  be  decerned  and  ordained  to  make  the  payment 
with  interest  from  a  date  specified,  and  thenceforth  until  payment. 
If  expenses  are  awarded,  the  party  who  is  to  pay  them  will  be  found 
liable  to  the  other  in  the  expense  of  the  deed  of  submission  and  the 
expenses  incurred  in  the  course  of  the  proceedings,  payment  of  which 
will  be  decerned  for  as  well  as  payment  of  the  expense  of  recording 
the  submission  and  decree-arbitral    It  is  usual,  although  not  neoes* 
sary,  to  decern  for  the  penalty  contained  in  the  submission,  and  the 
arbiter  ordains  the  submission,  acceptance,  prorogations^  and  decree- 
arbitral,  to  be  registered  to  the  effect  specified  in  the  submission. 
Upon  registering  these  documents  an  extract  will  be  obtained,  con- 
taining a  warrant  for  diligence  in  the  form  prescribed  by  the  recent 
statute. 


18  D.  739" 


The  Judicial  Reference, — Arbitration  is  frequently  resorted  to  in 
the  form  of  Judicial  Reference,  which  takes  place  where,  the  matter 
in  dispute  having  become  the  subject  of  an  action,  the  case  is  sub- 
mitted to  a  private  arbiter  upon  the  suggestion  of  the  Coorty  or,  it 
may  be,  upon  the  proper  motion  of  the  parties  themselves.  This  mav 
be  done  by  taking  the  suit  out  of  Court  and  executing  a  deed  of  sub 
mission,  but  the  most  common,  and  generally  the  most  beneficial 
course  is  to  go  to  the  arbiter  under  a  remit  from  the  C!ourt  By  thi 
method  no  deed  is  required,  for  the  cause  in  dependence,  and  thi 
reference  becomes  a  part  of  the  judicial  procedure.    The  parties  b 

"  correctly  express  the  final  decision  of  the  arbiter,  although  snch  instrument  is  not  amh*'i 
"  Ucated  according  to  any  forms  other  than  have  been  obeerred  in  regard  to  tba  iostxiiifio 
"  in  question ;  Earl  ofHopetoun  y.  800*$  Minet  Chmpofny^  6th  March  1S56/* 


UNDER  JUDICIAL 
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their  counsel  state  in  a  minute,  that  they  have  agreed  to  refer  the      Part  II. 

actioa  to  a  person  named,  and  that  the  judgment  of  the  Court  in  CHAras  VI. 

terms  of  the  referee's  decision  or  report  shall  be  final  and  conclusive. 

The  Court  interpones  its  authority  to  this  minute,  and  remits  to  the 

referee  to  consider  the  question,  and  to  report  his  judgment     The 

referee,  then,  proceeds  with  the  case,  receiving  the  parties'  evidence 

and  pleadings,  written  or  oral  or  both,  and  pronounces  his  judgment, 

which  may  be  embodied  either  entirely  in  a  report  stating  the  result 

ia  the  form  of  findings,  or  in  the  shape  of  a  decree-arbitral  containing 

8  decemitura    In  either  form  it  has  no  effect  until  it  is  reported, 

and  the  authority  of  the  Court  interponed. 

It  is  not  necessary  here  to  examine  in  detail  the  proceedings  under  Pbocedure 
8  judicial  reference.  In  form  and  effect  they  are  similar  to  those  of 
a  private  submission,  with  the  exceptions  necessarily  resulting  from 
the  distinction,  that,  while  in  the  submission  the  arbiter's  powers  are 
derived  directly  from  the  parties,  and  limited  by  the  terms  of  the 
reference,  the  judicial  referee,  in  all  matters  relating  to  the  investi- 
gation and  judgment  of  the  case,  has  the  same  power  as  the  Court 
would  have  exercised,  had  no  remit  been  mada  It  results  from  Dibtikction 
this  distinction,  that  the  judicial  reference  does  not,  like  the  submis-  bbt^*^»  »"» 

•  MISSIOX  AND 

aion,  lapse  by  the  death  of  a  party,  but,  being  in  reality  a  depending  judicial  re. 
action,  it  subsists  against  his  representatives  ;  Watmore  and  Taylor  ^^^'^=- 
V.  Bums,  17th  May  1839.    As  the  action  continues  to  depend,  not-  ^  ^'  ^^^* 
withstanding  the  reference,  the  same  facilities  can  be  obtained  for 
citing  witnesses  and  havers  before  the  arbiter,  as  in  an  ordinary  suit ; 
and  this  constitutes  a  marked  advantage  of  the  judicial  reference 
oyer  the  private  submission.    For  the  same  reason,  the  parties  con- 
tinue amenable  to  the  authority  of  the  Court  in  the  proceedings  before 
the  referee,  and  any  irregularity  or  attempt  to  impede  the  proceed- 
ings or  defeat  the  ends  of  justice  may  be  summarily  corrected  and 
punished  by  the  power  inherent  in  the  Court  to  vindicate  its  own 
authority  and  punish  contempt.     Of  this  an  illustration  is  afforded 
in  the  case  of  Shanks  v.  Tenant^  6th  June  1816.    Here  a  party  Hume,  p.  279. 
having  abstracted  and  destroyed  a  minute  of  reference  on  discovering 
that  the  referee's  opinion  was  unfavourable,  it  was  held  competent 
for  the  sheriff  before  whom  the  action  judicially  referred  depended  to 
^nt  sammary  warrant  of  imprisonment,  to  compel  restitution  of 
the  document.    This  case  may  be  compared  with  Murray  v.  Bisset,  F.  c. 
ioth  May  1810.    Here  a  party,  having  failed  to  obtemper  a  sherifi's 
order  to  execute  a  deed  in  accordance  with  a  decree-arbitral,  it  was 
held  incompetent  for  the  sheriff  to  enforce  that  order  by  imprison- 
m^iL     In  the  latter  case,  summary  incarceration  was  ordered  by  a  See  supra,  p. 
fiherifr  in  execution  of  his  own  decree,  which  is  legally  incompetent.  ^^* 
In  the  former  case,  it  was  awarded  in  vindication  of  the  Court's 
authority  to  punish  contempt,  a  power  necessarily  inherent,  and  which 
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See  supra,  pp. 
399,  404-5. 


6  D.  530. 

2  Bell's  App.  43 


14  S.  404. 


4  D.  274. 
8  D.  816. 


forms  an  important  element  in  the  proceedings  under  a  judicial  re- 
ferenca 

The  judicial  referee  owes  the  same  duty  to  the  parties  as  the 
Court,  and  he  cannot  effectually  decide  without  hearing  them.  If  he 
gives  judgment  without  hearing  them,  the  Court  will  remit  the  case 
to  him,  that  the  parties  may  be  heard  ;  Lyle  v.  NeiUon,  1 5th  June 
1844.  A  judicial  referee  is  entitled  to  a  fee  for  his  trouble ;  Baxter 
V.  Macarthur,  1st  June  1838  ;  and  when  a  fee  of  reasonable  amount 
is  paid  by  a  party,  he  is  entitled  to  recover  one-half  of  it  irom  tlie 
other;  Edinburgh  Oil  Gas-Light  Company  v.  Olyne's  Trustees,  6th 
February  1835  ;  Drummondy,  Leslie,  11th  March  1835.  Where  ex- 
penses have  been  awarded  by  the  referee,  but  without  including  any 
fee  to  himself,  it  is  competent  for  the  Court  to  award  a  fee  to  him, 
and  subject  one  party  in  payment  of  it ;  Yates  v.  Mitchell,  7th  Jane 
1848. 

In  England,  when  the  submission  by  arbitration  is  by  rule  of 
Court,  which  is  analogous  to  our  judicial  reference,  and  is  of  common 
occurrence,  the  conduct  of  the  arbitrators  and  of  the  parties  may  be 
examined  into,  and  if,  on  examination,  it  appears  that  the  arbitra- 
tors have  been  partial  and  unjust,  or  have  mistaken  the  law,  the 
Court  will  not  enforce  performance  of  the  award.     It  is  not  so,  how- 
ever, with  us.     That  an  award  is  iniquitous  or  contraiy  to  law  is  no 
more  an  objection,  when  it  is  given  under  a  judicial  reference,  than 
in  a  private  submission.     The  judicial  award  is  protected  by  the  Act 
of  Regulations  1695,  as  well  as  the  decree-arbitral,  and  there  is  no 
distinction  as  regards  the  character  of  the  objections  required  to 
overturn  it.     This  was  expressly  ruled  in  the  case  of  CampbeU  ▼. 
CampbeU,  9th  February  1843 ;  and,  in  the  appeal,  Madcenxie  v. 
Girvan,  9th  March   1843,  the  statutory  authority  of  the  Act  of 
Regulations  will  be  found  distinctly  stated  by  Lord  Bbouoham  to 
apply  equally  to  judicial  and  extrajudicial  awards  ;  and  the  opinion 
of  Lord  Campbell  in  the  same  case  very  forcibly  exhibits  not  only 
the  effect  of  the  law  of  Scotland  in  receiving  the  decree-arbitral  and 
judicial  award  as  conclusive  both  as  to  law  and  fact,  but  also  tlie 
superior  advantages  of  this  rule  over  the  English  practice,  which 
subjects  the  arbitrator's  judgment  in  various  respects  to  the  reviefw 
of  the  Courts.    The  decision  of  the  judicial  referee  cannot,  therefore, 
be  reviewed  by  the  Judge  upon  any  other  grounds  than  such   as 
would  be  relevant  to  infer  reduction  of  a  decree-arbitral ;  George  v. 
Mihie,  4th  February  1836.     An  ineffectual  attempt  to  impawn  a 
judicial  award,  on  the  ground  of  alleged  miscarriage  or  misunder- 
standing on  the  part  of  the  referee  in  dealing  with  the  subject- 
mattery  was  made  in  Brakinrig  v.  Menzies,  17th  December  1841  ; 
and,  in  Wauchope  v.  Edinburgh  and  Dalkeith  Railway  Company^  1 6th 
June  1846,  a  similar  fruitless  attempt  was  made  to  disturb  an  Reward, 
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upon  the  allegation  tbat  it  was  contrary  to  the  provisions  of  a  statute     PaotII. 

on  the  subject  to  which  it  referred  ;  and  in  A  nderson  v.  Kinloch^  6th  Chapter  YI. 

February  1836,  where  it  was  alleged  that  the  judicial  referee  had  14  S.  447. 

put  a  wrong  construction  upon  the  issues  in  the  case  referred,  the 

power  of  the  referee  was  thus  illustrated  by  Lord  Mkdwyn  : — "  Even 

"  if  the  arbiter  had  put  a  wrong  construction  on  the  issues,  this  was 

"  a  mere  eiTor  in  judgment  to  which  a  Judge  presiding  at  a  trial 

"  might  have  been  equally  liabla    But  there  is  this  difference,  that 

"  a  Judge  may  be  put  right  by  a  bill  of  exceptions,  while  an  arbiter 

"  cannot  be  put  right." 

We  have  already  seen,  that  the  benefits  derived  from  a  stringent 
enforcement  of  awards  in  arbitration  have  been  so  clearly  recognised 
m  England  as  to  form  the  express  preamble  or  groundwork  of  a  sta- 
tute for  giving  further  facilities  for  this  mode  of  settling  disputes ; 
and,  if  this  is  felt  even  where  the  benefit  exists  in  a  degree  compara- 
tively limited,  there  is  certainly  much  greater  reason  for  congratula- 
tion in  regard  to  the  state  of  the  law  in  Scotland,  where  the  authority 
of  the  decree-arbitral  and  judicial  award  is  firmly  established  and 
recognised  as  final  and  conclusive,  excepting  upon  a  few  clearly-defined 
grounds  of  exception,  involving  a  disregard  of  the  fundamental  prin- 
ciples of  justice,  and  that  we  are  thus  exempt  from  the  evils  of  litiga- 
tion in  examining  the  conduct  of  arbitrators  and  parties,  and  the  con- 
formity of  awards  with  law  and  facts,  evils  which  are  felt  and  deplored 
in  the  sister  country. 


III.  The  Contbact  op  Copabtneby. — The  purpose  of  the  contract  Dbpihition 
of  copartnery  is  to  regulate  the  conditions  upon  which  two  or  more  of  oont^top 
persons  agree  to  have  a  joint  interest  in  the  profit  or  loss  of  one  trade  oopabtnbby. 
or  business,  to  be  carried  on  for  their  common  benefit.  It  is  the 
joint  interest  in  profit  or  loss,  along  with  a  partner  or  partners 
chosen  for  the  purpose,  which  constitutes  partnership.  This  conjunc- 
tion creates  in  the  eye  of  the  law  a  separate  persona,  designated  by 
the  name  which  the  partners  adopt  to  distinguish  their  society  ;  and 
tbat  Persona  is  capable  of  contracting,  of  incurring  liabilities  for 
debt,  and  becoming  the  creditor  of  those  who  grant  obligations  in  its 
favoor.  A  partnership  necessarily  acts  through  the  individual  part- 
uera.  It  is  by  the  act  of  one  or  more  of  them  expressing  the  common 
vQ]y  that  a  bargain  is  made  or  a  debt  incurred ;  and,  as  each  partner 
is  responsible  for  the  obligations  thus  undertaken,  and  his  whole 
means  liable  for  its  fulfilment,  and,  as  the  public  is  entitled  to  pre* 
soiiie»  that  the  act  of  a  partner  in  the  partnership  name  is  the  act  of 
the  wfaole,  it  results,  that,  by  entering  into  the  society,  each  partner 
plaees  his  'vrhole  property  at  the  disposal  of  his  partners.  Partner- 
ihip  is  thus  a  contract  of  exuberant  trust ;  and  mutual  confidence, 
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therefore,  is  its  indispensable  moral  foundation.  Now,  as  in  every 
case  the  extent  of  possible  abuse  is  proportionate  to  the  degree  of 
trust  reposed,  so  it  is  very  advisable,  that  the  powers  intended  to  be 
conferred  by  the  partners  on  each  other  should  be  clearly  defined, 
and  their  respective  rights  and  liabilities  fixed.  This  may  not  neces- 
sarily affect  their  position  in  relation  to  the  public,  but  it  supplies  a 
rule  which  may  be  always  appealed  to  for  determining,  whether  each 
partner  is  acting  within  the  limits  prescribed  by  the  agreement 

Writing  is  not  necessary  to  constitute  partnership.  It  may  be 
proved  by  facts  and  circumstances,  as  in  the  case  of  Livingston  v. 
Gordon,  l7th  January  1755,  where,  one  of  three  partners  having  been 
discharged  and  the  contract  cancelled,  the  business  was  continued  by 
the  two  others ;  and  in  a  competition  of  creditors  it  was  maintained, 
that  the  two  thus  trading  without  a  contract  did  so  as  individuals^ 
but  the  Court  held  them  to  be  a  company.  For  the  causes  already 
explained,  however,  it  is  generally  expedient,  that  the  terms  and 
conditions  of  partnership  should  be  fixed  by  contract 

The  partners  of  .a  company  must  of  course  have  a  legal  capacity  to 
contract  and  bind  themselves ;  so  a  pupil  cannot  effectually  subject 
himself  by  a  contract  of  copartnery,  and,  where  a  father  engages  a 
son  in  pupillarity  as  a  partner,  he  has  been  held  personally  liable 
himself  for  the  engagements  of  the  company ;  Maoatday  v.  JSamy, 
15th  February  1803.    A  decision  to  the  same  effect  was  pronounced 
in  Colder  y.  Downie,  11th  December  1811 ;  but  this  case  appears 
from  the  report  to  have  been  decided  upon  specialities,  two  of  the 
Judges  doubting  the  general  doctrine,  and  I  have  not  found  any 
report  of  the  discussion  in  the  Court  of  Appeal,  where  the  decision 
was  affirmed,  14th  April  1816.    It  is  observed  by  Lord  Iyobt  in 
iMacaray.  Wilson^  15  th  February  1848,  that  a  wife,  thougli  }K)8se6aed 
of  separate  funds,  cannot  validly  bind  herself  as  partner  to  her  husband 
in  a  contract  of  partnership.    A  company  cannot  be  constituted  by 
one  partner,  a  doctrine  of  great  importance  in  determining  the  rights 
of  creditors  of  a  person  trading  under  a  firm ;  Nairn  v.  Sir  WHliam 
Forbes  dt  Co.,  25th  November  1796. 

According  to  the  doctrines  ascertained  in  the  first  branch  of  our 
inquiries,  the  purpose  of  the  contract  must  be  such  as  the  law  permits 
The  case  of -4. 5.  v.  (7.  2).,  12th  May  1832,  was  formerly  referred  to 
as  an  example  of  a  secret  agreement  between  law-agents  being  dis- 
allowed,  because  calculated  to  prevent  disinterested  advice  to  clients. 

The  contract  of  copartnery  ought  to  be  completed  with  the  statutory 
solemnities ;  but,  though  informal,  it  may  be  validated  rei  interventVL ; 
Hay  V.  Sinclair,  3d  July  1800. 

The  points  of  chief  importance  to  the  Conveyancer  we  shall  examine 
in  the  order  in  which  they  occur  in  the  usual  style  of  the  contract ; 
and  we  shall  thus  have  the  benefit  of  observing  the  legal  principles 
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which  regulate  this  contract  in  the  absence  of  conventional  arrange-      Part  11. 
menty  at  the  same  time  that  we  ascertain  in  what  manner  the  legal  Chaptbk  Vl. 
disposition  may  be  controlled  or  modified  by  written  agreement. 

(1.)  The  Business,  and  the  Name,  of  the  Firm. — ^The  Conveyancer 
srnst  define  the  trade  or  business  which  forms  the  subject  of  the 
partnership^  and  fix  the  company  firm — ^that  is,  the  social  name  by 
which  the  company  is  to  be  known,  and  to  contract.     By  defining  the  Definition  op 
business,  the  limits  are  established  within  which  the  partners  em-  ""^  business. 
power  each  other  to  subject  them  in  liability.    This  afibrds  a  clear 
mle  inter  socios,  and  it  afibrds  protection  also  against  third  parties, 
who  shall  deal  with  a  partner  in  matters  not  falling  within  the 
business  of  the  partnership.    The  effect  of  the  principle  in  controlling 
the  acts  of  partners  in  questions  among  themselves  has  of  late  been 
strongly  exemplified  in  cases,  where  it  has  been  held  incompetent  for 
one  railway  company,  without  special  power,  to  invest  any  part  of 
its  funds  in  the  stock  of  another  railway  company,  and  such  misap- 
phcation  may  be  challenged  by  any  one  partner ;  Balfour's  Trustees  lo  D.  1240. 
Y.  Edinburgh  and  Northern  Railway,  8th  June  1848. 

^Yerj  partner  has  an  implied  power  of  binding  the  company  by  Subscbiption 
subscription  of  its  firm.    This  is  a  power  inherent  in  partnership,  and  ths  fibm. 
of  which,  as  regards  the  public,  no  prohibition  or  renunciation  in  a 
private  contract  can  strip  a  partner,  because  third  parties  have  no 
notice  of  it.     When  a  partner,  therefore,  accepts  a  bill,  or  otherwise 
contracts  a  debt,  by  the  social  firm  in  the  line  of  the  company^s 
hosiness,  or  of  such  a  kind  that  the  contracting  party  may  reasonably 
presume  it  to  be  for  a  company  purpose,  he  thereby  binds  all  the  other 
partners ;  Dewar  v.  Miller,  1 4th  June  1 766.   Here  £1 60  was  borrowed  M.  14569. 
by  the  acting  partner  of  a  company  in  the  linen  trade,  and  he  granted 
^e  company's  acceptance  for  the  amount.     Lord  Eames,  as  Ordinary, 
found  the  other  partners  not  liable,  because  the  managing  partner 
H-as  not  empowered  by  the  contract  to  borrow  money,  and  all  the 
other  bills  he  had  accepted  were  for  goods  purchased.    The  Court, 
howerer,   held  the  partners  liable.     In  The  British  Linen  Go.  v.  i5  ^'  277. 
Alexander,  1 4th  January  1853,  it  having  been  part  of  the  design  of 
A  partnership  to  raise  money  for  its  objects,  one  partner  was  not 
permitted  to  avoid  liability  for  a  bill  discounted  by  another  for  the 
porposes  of  the  joint  adventure,  on  the  plea  that  he  did  not  sign  the 
VilL     The  liability  of  partners  could  scarcely  be  illustrated  more 
'trongly  than  by  the  case  of  Walson  v.  Smith,  17th  December  1806.  Hume,  756. 
Here  a  lad,  just  major,  upon  the  solicitation  of  a  brother,  signed  a 
<x>ntraet  of  co-partnery.    He  never  acted  as  a  partner,  and  received 
^0  benefit ;  the  contract  was  not  in  any  way  made  public,  and  it  was 
^ileged  to  have  been  destroyed  within  a  few  weeks  after  execution. 
Yet  he  was  subjected  in  payment  of  an  acceptance  under  the  com- 
pany firm,  granted  to  a  party  who  did  not  know  of  the  contract  or 


414 


LBGTUBE8  ON  COKYSTAHGINO. 


OF  FIBM  IN 
MATTEB8  OUT  OP 
LIITB  OP  BU8I- 
HB8B. 


Hume,  753. 


1  S.  179. 


Pabt  II.  V    that  he  was  a  partner  when  he  transacted  with  the  brother.    Thus 
Chaptbe  VI.  ^^  ^^  evident  that,  although  a  party  acts  fraudulently,  yet,  if  the 
Use  OF  NAHE    fraudulent  transaction  be  in  the  line  of  the  company's  business,  his 
partners  are  bound  by  it    But  where,  on  the  other  hand,  the  com- 
pany firm  is  used  to  create  obligations  in  matters  manifestly  different 
from  the  company's  trade,  the  parties  accepting  such  obligations  are 
held  not  warranted,  in  the  absence  of  special  consent  by  the  partners, 
to  presume  that  they  have  authorized  a  liability  not  contemplated  by 
their  contract ;  and,  in  such  circumstances,  the  company's  signature 
gives  no  recourse  against  partners,  without  whose  knowledge  it  has 
been  used.  Thus,  in  M^Nair  and  Co.  v.  Qray^  HurUer,  and  Speirs,  19th 
June  1803,  the  managing  partner  having  subscribed  with  the  com- 
pany firm  a  guarantee  for  the  price  of  sugar  and  molasses  furnished 
to  his  mother,  these  being  articles  in  which  the  company  did  not 
deal,  it  was  held,  that  the  party  furnishing  the  goods,  not  being 
entitled  to  presume  that  they  were  to  be  applied  for  behoof  of  the 
company,  was  not  in  bona  fide  to  act  upon  the  guarantee,  in  so  far  as 
it  might  affect  the  other  partners.     Upon  the  same  principle,  where 
an  individual  partner  grants  the  obligation  of  the  partnership  for  his 
private  debt,  the  other  partners  are  not  bound  to  the  creditor  accept- 
ing of  such  obligation  in  the  knowledge  of  the  circumstances ;  Clarke 
V.  Shepherdy  30th  November  1821.    Connivance  or  fraud  on  the  part 
of  the  receiver  will  of  course  strengthen  the  objection ;   and,  in 
Kennedj/y  22d  December  1814,  there  is  an  example  of  the  combined 
objections  successfully  pleaded,  viz.,  that  the  description  of  the  value 
on  the  face  of  the  bill  was  false,  and  that  the  goods  fraudulently 
specified  were  not  in  the  line  of  the  company's  business.    It  is  a 
qualification  of  this  doctrine,  that,  if  the  company  have  notice  of  the 
act  done  by  a  partner  out  of  the  line  of  business,  they  must  disclaim 
it,  otherwise  they  will  be  held  liabla     Accordingly,  in  the  case  of 
Proprietors  ofBo'ness  Canal  v.  M' Alpine,  Fleming,  and  Co,,  23d  Jane 
1791,  the  partner  of  a  manufacturing  company  having  subscribed  for 
two  shares  of  canal  stock,  his  copartners  were  held  to  be  precluded 
from  questioning  their  liability,  by  the  circumstances  that  the  com- 
pany was  named  as  a  proprietor  in  the  incorporating  Act  of  Parlia- 
ment of  which  they  had  received  a  copy,  and  that  receipts  for  the 
calls  were  granted  to  the  company,  and  the  payments  entered  in  their 
books.    As  an  individual  partner  may  not  step  out  of  the  line  of  the 
company's  business,  so  he  cannot  perform  any  act  of  an  extraordinary 
description,  such  as  cannot  be  presumed  to  have  been  in  the  view  of 
the  partners,  when,  by  the  act  of  copartnery,  they  committed  im- 
plied powers  to  each  other.    A  partner,  therefore,  cannot  effectoaUv 
bind  a  company  to  submit  a  claim  to  arbitration,  that  heing  an  ex- 
traordinary act;  Lumsden  v.  Gordon,  November  1728.    In  £ngland 
it  is  settled  that  a  power  of  attorney  cannot  be  granted  hy  a  com- 
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pany  without  the  consent  of  all  the  members ;  and  upon  principle  it      Past  n. 
appears  probable,  that  the  same  would  be  held  in  Scotland,  the  ap-  chaptkr  VL 
pointment  of  an  attorney  being  virtually  a  delegation  of  the  company's 
powers  as  regards  the  particular  matter  referred  to.    It  results  also 
from  the  nature  of  the  legal  persona  created  by  partnership,  that  a 
company  firm  cannot  be  used  to  pursue  a  criminal  complaint,  the  right 
to  pursue  criminaUy  being  founded  on  the  sense  of  injury,  a  feeling 
which  an  impersonal  pursuer  cannot  be  presumed  to  entertain;  Aitken  F.  c. 
y.Rennie,  11th  December  1810;  and,  where  an  individual  partner 
pursues  a  criminal  complaint  in  relation  to  company  property,  the  com- 
pany cannot  be  sued  for  damages  on  the  grounds  of  malicious  prosecu-  s  Dow's  App. 
tion  and  wrongous  imprisonment ;  Arbtidde  v.  Taylor^  1st  May  1815.  ^^' 

Before  the  partners  can  be  subjected  individually,  the  debt  must  Title  to  sue 
be  constituted  against  the  company ;  but,  after  it  is  so  constituted,  ^"^  mtond. 
an  individual  partner  may  be  sued  for  payment  without  calling  the  Individual 
company ;  M'Tavish  v.  Lady  SaUoun,  3d  February  1821.    When  it  ^^™^ 
is  necessary  to  constitute  the  debt  against  the  company,  if  it  be  sidiarie. 
dissolved  and  bankrupt,  all  the  partners  must  be  called  ;  Dewar  v.  F.  C. 
Munnochj  23d  February  1831,  with  the  authorities  there  cited.     In  9  S.  487. 
such  actions  each  defender  must  be  individually  amenable  to  the] 
jurisdiction  of  the  Court  to  which  he  is  cited,  the  domicile  of  the/ 
company  not  being  sufficient  to  subject  him  when  his  residence  is  in/ 
another  jurisdiction.     One  of  the  purposes  served  by  fixing  the  comi 
pany  firm  is,  that  a  name  is  thus  provided  by  which  the  society  may 
sue  its  debtors,  a  mercantile  company  with  a  proper  firm  being  en- 
titled to  sue  by  that  firm,  according  to  decisions  cited  in  treating  of 
the  enforcement  of  obligations.   A  joint-stock  company  with  a  descrip- 
tive firm  may  sue  in  the  name  of  the  firm  and  of  three  individual 
partners,  or  of  a  manager  specially  authorized  in  the  contract  of/ 
copartnery  ;*  and,  by  7  Geo.  IV.  cap.  67,  banking  companies  in  Scot- 
land, which  comply  with  the  regulations  of  that  statute,  are  entitled 
to  sue  by  their  manager,  cashier,  or  other  principal  officer.   All  these 
points  concur  in  National  Exchange  Company  of  Glasgow  v.  Drew  and  ii  D.  179. 
bicky  5th  December  1848. 

While  the  company  is  liable  for  obligations  granted  by  an  indivi-  Company  not 
daal  partner  in  the  line  of  its  business,  it  is  not  liable,  on  the  other  partnerWri- 
Imid,  for  obligations  undertaken  by  the  partner  in  his  own  name,  J^^e  obuoa- 
%nd  in  which  he  is  the  proper  debtor,  although  such  obligations  may 
^'e  connected  with  the  company's  business  and  in  rem  vereum  of  the 
ii>nipan7.  ^^^s,  where  a  partner  agreed  to  erect  buildings  for  the 
companjy  and  made  a  separate  contract  with  a  bricklayer  for  part  of 
the  work  necessary  to  implement  that  agreement,  upon  the  partner's 
h»lrencj  the  bricklayer  was  found  to  have  no  claim  against  the 

*  Bat  ii  Ss  to  be  obserred  that,  in  the  case  referred  to  in  the  text,  the  defenders  were  held 
-  ^.O'J  by  tlie  terms  of  the  contract  "  in  their  character  of  partners,  and  by  the  express  obliga- 
'  tiiOB*  muiertitken  by  them  in  accepting  and  snbscribiug  the  deed  of  transfer  in  their  favour.*' 


TIOMS. 
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PahtIL     company;    White  v.  M'Intyre,   12th  January  1841.     If  a  partner 
Chapteb  VI.  P^*^^  employ  the  funds  and  credit  of  the  company,  tliough  it  may  be 
3  D.  334.         unwarrantably,  in  a  separate  adventure,  the  company  is  entitled  to 
2  sii^^ »'  A       ^^^  profit  which  may  accrue ;  WaUace,  Hamilton,  Sf  Go.  v.  Campbdl, 
467.  Sth  June  1821  ;  and,  in  general,  it  is  presumed  that  a  partner,  ac- 

quiring a  right  connected  with  the  company's  business,  makes  such 
acquisition  on  behalf  of  the  company,  the  law  requiring  with  great 
jealousy  that  no  one  partner  shall  profit  at  the  expense  of  the  rest, 
and  that  he  shall  not  even  place  himself  under  circumstances  of  temp- 
tation to  do  so. 

(2.)  Endurance  of  the  contract — The  next  point  is,  How  long  is  the 

Termination    partnership  to  last  ?    Mutual  confidence  is  an  element  so  essential  in 

coNMBOT*^""  partnership,  that,  where  no  period  of  endurance  is  fixed,  the  contract 

may  be  terminated  at  the  pleasure  of  any  partner  without  cause 

assigned,  and  with  this  qualification  only,  that,  in  order  to  prevent 

claims  of  damages,  he  must  give  reasonable  notice ;  MarshaU  v. 

F.  C.  Marehally  26th  January  1815.     From  the  delectus  peraonce  involved 

BT  dbath;      ,  in  this  contract  it  results,  also,  that  the  death  of  a  partner  terminates 

'  it,  unless  the  contrary  be  provided. 
Whbbe  ENDuifr-      These  sources  of  uncertainty  to  the  continuance  of  the  partnership 

ANCB  aPBOIFIED  i»jjsi  ••  xix».       ill  j  r 

IN  coNTKAOT.  ^^^  obviatcd  by  an  express  provision,  that  it  shall  endure  for  a  spe- 
cified time.  If  the  period  so  specified  be  truly  a  limited  time,  the 
obligation  is  effectual,  although  it  may  exceed  the  probable  duration 
of  the  parties'  lives,  audit  will  be  binding  upon  their  representatives. 

M.  14603.         It  was  so  decided  in  regard  to  a  contract  for  124  years ;  Warner 

sDow'sApp.    y.  Gunninghame,  24th  January  1798,  affirmed  24th  February  1815. 

^^  But  even  when  a  period  has  been  fixed,  a  partner,  and  especially  a 

majority  of  partners,  may  dissolve  before  the  term  has  arrived,  apon 

Enk.  Inst  iii.  j  showing  reasonable  cause ;  Barr  v.  Spiers,  18th  May  1802,  noted  bj 
'^'  Mr.  Bell,  where  two  of  three  partners  were  found  entitled  to  dissolve 

note  2.      '      before  the  expiration  of  the  contract,  on  the  ground  of  greater  ad- 
vances than  were  contemplated  being  required,  and  the  eventual  benefit 
being  doubtful.    Our  Courts,  however,  will  not  exercise  this  poiprer 
without  clear  grounds,  and  it  may  be  held  generally  that  thgr  will 
interfere  with  reluctance.    This  is  the  rule  in  England,  where  this 
contract  has  been  compared  by  an  eminent  Judge  to  that  of  marriage, 
since  the  parties  to  each  take  one  another  for  better  or  for  worse,  and 
must  not  at  every  turn  call  upon  the  law  to  rectify  the  oonse4|uence 
of  their  own  want  of  foresight 

In  the  case  of  the  Glasgow  Ghwrch-Building  Society,  improbabilitv 
or  difficulty  of  attaining  a  purpose  was  held  not  to  be  a  relevant  g7t>nnd 

6  Bellas  App.     to  dissolve  a  society  for  a  public  object ;  and  it  was  laid  down,  that, 

^^^'  'to  justify  the  dissolution,  impossibility  of  accomplisliment  must   l>c 

:  shown ;  Bain  v.  Black,  22d  February  1849. 

The  legal  efifect  of  a  fixed  period  of  endurance  may  be  controlled 


"ovn 


CONTRACTS — ^THE  CONTRACT  OP  COPARTNERY.         41 7 

by  a  special  provision  in  the  contract,  empowering  any  partner  named      Paet  II. 
to  retire  at  a  time  which  may  be  specified,  upon  giving  such  previous  chap^  VI 
notice  as  may  be  agreed  upon. 

(3.)  Capital  Stock. — The  capital  stock  is  the  amount  of  value  pro-  Contribution 
tided  in  money  or  otherwise  to  carry  on  the  joint  business.    By  fixing  pl^^^."^ 
its  amount  the  sum  is  determined  which  in  ordinary  circumstances 
the  company  can  require  each  partner  to  contribute.    This,  however, 
is  merely  a  private  arrangement  among  the  partners  themselves,  for 
no  provision  in  their  contract  can  limit  their  liability  to  the  public  ; 
and,  when  it  becomes  necessary  for  the  company  to  obtain  a  contri- 
bution from  the  partners  over  and  above  their  shares  of  the  stock 
prescribed  by  the  contract,  such  further  contribution  can  be  enforced  ; 
Douglas,  Heron,  4r  Co.  v.  Hair,  24th  July  1773.    Here  a  loss  of  M.  14605. 
^70,000  beyond  the  amount  of  the  subscribed  capital  having  been 
incurred,  the  partners  were  held  liable  to  make  it  up  upon  a  call  by 
the  company.* 

It  is  only  in  order  to  make  good  the  liabilities  of  the  company  to  ' 
third  parties,  that  a  partner  can  be  required  to  contribute  more  than 
hk  share  of  the  capital  stock  agreed  upon.    When  the  capital  is  fixed 
hj  the  contract,  that  is  a  fundamental  condition  of  the  partnership, 
and  the  amount  cannot  be  increased  without  the  consent  of  every 
partner.     A  reserved  power  to  a  certain  number  of  partners  to  alter 
the  articles  of  copartnery  gives  no  authority  to  such  parties  to  increase 
the  capital     This  was  held  by  a  majority  of  the  whole  Court  in  the 
case  of  a  joint-stock  company ;  Monro  v.  Edinburgh  Cemetery  Com- 13  D.  695. 
p(iny,  5th  February  1851.     In  the  subsequent  case  of  Sturrock  v.  13  D.  762. 
TkoTfts  Executors,  21st  February  1851,  a  different  decision  was  pro- 
nounced, but  expressly  on  the  ground  that  the  defender  had  acquiesced 
in  increasing  the  stock. 

Not  onljr  the  aggregate  capital  must  be  stated,  but,  if  it  is  not  to 
^-^  cootributed  equally,  the  proportion  of  each  partner  must  be  speci- 
£ed,  otherwise  they  will  be  liable  equally. 


^  Is  BuchameMn  v.  West  of  ScoUand  MaUedble  Iron  Company,  2l8t  February  1855,  an  17  D.  461. 

*'  Ct  raised  at  the  instance  of  a  dissolved  joint-stock  company  and  of  the  ordinary  directors 
^  ^^f  M  directors  and  as  indiTiduals,  against  a  partner,  and  concluding  for  payment  of 
'  ruin  suns  over  and  above  the  subscribed  capital  to  be  applied  to  meet  the  liabilities  of  the 

cpi^ny,  was  beld  competent  and  relevant  under  the  terms  of  the  contract  of  copartnery. 
7>  lodges  rec^^nised  the  authority  of  Mr.  Bellas  dictum,  that  "  partnership  subsists  after  2  Com.  637. 

^  'iiMolution  lor  the  purpose  of  winding  up  the  concern ;"  and  an  opinion  was  expressed, 
ur  where  ftbe  contract  does  not  devolve  the  duty  of  winding  up  upon  certain  parties,  action 
'  *  '"tjhoBK  the  company  claims  may  competently  be  sued  at  the  instance  of  the  company, 
'K. k criatinues  a  separate /wrf ana  inlaw  for  that  purpose,  notwithstanding  its  dissolution, 
*«'•  k  is  in  BO  Iat  as  the  power  of  contracting  new  obligations  is  concerned.  Reference  may 
A^  U  ^*A»  to  JSixrday  db  othera  v.  Lawrie,  19th  February  1857,  where  the  instance  failed,  19  D.  488. 
^  C'  iLf^sBj  itself  not  appearing  as  pursuer. 

27 
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p*icr  II.         (4.)  Division  of  Profits. — Another  purpose  served  by  setting  forth 
CaiTrut  Yl    ^^^  proportions  of  capital  stock  is  to  determine,  in  the  absence  of  other 
means  of  aacertainiDg,  the  mode  In  which  the  profits  are  to  be  divided, 
the  legal  presumption  being,  vbere  the  shares  are  not  expressed,  that 
thej  are  to  be  proportional  to  the  capital  contributed.     That  is  the 
legal  presumption ;  but  a  partner's  share  is  not  necessarily  propo^ 
tionate  to  his  input  capital,  if  he  can  show  grounds  for  daiming  s 
&Sh.     lai^er  share,  as  in  the  case  of  Slmthers  v.  Barr,  19th  May  I8S6, 
^         where,  although  one  partner's  share  of  stock  was  smaller  than  those 
of  the  others,  the  House  of  Lords  held,  upon  the  history  of  the  part- 
nership, that  be  was  entitled  to  an  equal  share  of  the  profits.    When 
ii.  3, 19.  neither  the  stock  nor  the  profits  are  specified,  it  is  held  by  Erskine, 
that  both  are  to  be  presumed  equal,  unless  the  contrary  be  proved, — 
'9-  a  doctrine  illustrated  by  M'Whirter  v.  Guthrie,  14th  February  1822, 

where  one  of  two  writers  in  partnership  having  claimed  an  extra 
allowance,  on  the  ground  that  he  did  the  greater  part  of  the  work, 
the  Court,  in  the  absence  of  any  condition  to  that  efiect,  disallowed 
IT'-        the  claim,  and  held  the  shares  to  be  equal    The  case  of  Fer^uaaon  y. 
Graham,  3d  June  1836,  shows  the  application  of  the  same  principle: 
But,  in  following  out  this  rule,  it  is  carefully  to  be  noted,  that  equality 
ie  not  to  be  taken  for  granted  from  the  mere  silence  of  the  contract. 
That  was  the  rule  of  the  Civil  Law,  but  it  does  not  hold  in  the  loM* 
of  Scotland  or  England.    With  us  the  silence  of  the  contract  not  only 
I  does  not  preclude  other  evidence,  but  is  a  ground  for  resorting  to  it, 
!  and,  when  it  can  be  shown  by  other  evidence  that  the  intention  of 
parties  was  different,  the  presumption  of  equal  shares  will  yield  to 
&  8h.     such  evidence.    This  doctrine  was  strongly  declared  by  the  House  of 
^  Lords,  14th  February  1831,  in  Teters'ing Campbell's  Trutteea-v.  Thmn.- 

0.  ton,  26th  Uay  1829.     Here  there  being  no  conclusive  writt^  evi- 

dence, the  Court  of  Session  found,  "  that  the  presumption  of  l&w  ia, 
"  that  there  was  to  be  an  equal  participation,"  but  the  House  of 
Ijords  remitted  with  instructions  to  have  the  point  of  fact  ascertained 
by  a  jury. 

A  partner  may  hare  a  shai 

r^TLwf"  to  l°*s  arising  from  the  busit 

inferred  from  circumstances  a 

standing  expressions  in  the  & 

2_[lligh'B  App.  conclusion.     So  it  was  held 

'  '  July  1820,  reversing  the  judg 

I  manager  of  a  company  with 

'   spending  to  a  nominal  intere 

purpose  of  regulating  his  she 

in  accounting  with  liis  partn< 

But  such  exemption  from  Ic 

the  partner  enjoying  the  exei 
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as  if  he  had  no  such  exemptioiL   The  cases  to  which  we  have  referred      Part  n. 
teach  very  impressively  the  necessity  of  perfect  explicitness  in  de-  chaftbb  VI. 
fining  the  shares  both  of  the  capital  stock  and  of  the  profits,  so  as  to 
exclude  ambiguity  and  risk  of  question. 

Before  leaving  this  point,  we  may  notice  the  case  of  Venahles  v.  Intbeest  in 
Wi>od,  8th  March  1839,  where  it  was  held,  that  one  may  have  an  not^k^^a- 
interest  in  the  profits  of  an  undertaking,  without  being  subject  to  the  ^^^  ^"^^k 
loss.    Here  the  exempted  party  permitted  those  with  whom  he  con-  ties  of  part- 
tracted  to  publish  a  book,  on  condition  of  their  undertaking  the  whole  ^ekship. 
expense,  responsibility,  and  trouble,  and  that  the  author  should  suffer 
no  loss,  and  be  paid  by  a  portion  of  the  profits.     This  was  held  to  be 
a  sale  of  the  author's  labour,  and  not  a  partnership.     The  case,  how- 
ever, was  very  peculiar,  and  the  practitioner  must  not  be  the  less 
mindful  of  the  general  rule  which  attaches  responsibility  for  loss  to 
participation  in  profit 

A  partner  is  a  creditor  of  the  company  for  what  he  contributes  to 
its  funds  bejond  his  stipulated  portion  of  capital ;  and,  where  such 
superadvances  were  made,  so  as  not  to  be  revocable  at  the  partner's 
pleasure,  it  was  held  before  the  recent  statute  regulating  interest  not 
to  be  usurious  to  stipulate  for  larger  than  the  legal  rate  of  five  per 
ceni ;  Finlaysan  v.  Rutherford,  22d  January  1830.  8  S.  374. 

(o.)  Eights  and  liabilities  of  partners. — The  rights  and  liabilities 
of  partners  during  the  subsistence  of  the  contract,  are  such  as  arise 
from  its  nature  and  objecta  It  is  usual  to  bind  one  or  more  of  them 
to  devote  their  whole  time  and  attention  to  the  business  of  the  com- 
pany, and  when  it  is  intended  that  a  partner  shall  not  have  it  in  his 
power  to  engage  in  other  undertakings,  there  ought  to  be  a  stipula- 
tion to  that  effect.  As  the  parties  are  presumed  to  have  formed  their 
j-idgmeai  of  each  other's  qualifications  for  business  before  entering 
into  the  contract,  there  can  be  no  claim  or  liability  for  deficiency  on 
thzi  score. 

The  principle  of  delectus  personoB  excludes  any  partner  from  the  Power  to  as- 
poirer  of  substituting  a  person  in  his  room  ;  but  he  may  be  enabled  ^^^^I^^y. 
to  Jo  so  by  a  stipulation  in  the  contract,  that  he  shall  be  entitled  to 
i^gn.     When  the  power  to  assign  is  coupled  with  a  right  of  pre- 
'.*nption  to  the  company,  that  condition  must  be  fairly  implemented ; 
,\zA,  where  it  was  stipulated  that  a  written  offer  should  be  made  to 
t  JO  company,  verbal  communings  were  held  not  to  supply  its  place, 
•■JiJ  a  sale  without  a  written  offer  was  found  ineffectual ;  GibsonrCraig  lo  D.  576. 
'.  Aitim,  2d  February  1848. 

The  property  of  the  partnership  does  not  belong  in  separate  shares 
to  the  individual  partners,  but  is  vested  in  the  company  as  a  separate 
persatuk.  This  rule  holds  even  in  regard  to  heritable  estates  held  or 
fiirchaaed  on  account  of  the  company.    By  the  rules  of  the  Feudal 
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Pabt  II.      Law,  heritable  subjects  cannot  be  vested  in  a  company ;  and,  when 

Chaptor  VI.  acquired  for  a  partnership,  they  are  usually  held  by  one  or  more 

CoMPAMY  PRO-  partners  as  trustees.     Still  they  are  company  property ;  and,  since 

pEttTT.  they  become  divisible  among  the  individual  partners  at  the  dissola- 

tion  of  the  partnership,  they  are  moveable  as  regards  succession; 

13  D  ?367       ^^^^  ^'  ^*^*P«^^'^»  23d  May  1833 ;  Irvine  v.  Irvine,  15th  July  1851. 

This  is  another  example  of  the  flexible  meaning  of  the  term  "  heir" 
adapting  itself  to  the  nature  of  the  property.  As  the  partnership 
property  belongs  to  the  company,  no  partner  can  withdraw  any  por- 
tion of  it  for  his  own  use,  until  the  company  makes  a  division ;  and 
this  is  usually  provided  for  by  a  clause  directing  the  profit  or  loss  to 
be  apportioned  at  the  annual  balance. 

Company  pro-       We  have  found,  that  the  diligence  of  poinding  is  not  applicable  to 

ATTAciiEDr  J^^^^  property.  A  partner's  share  of  the  company  stock  cannot^  there- 
fore, be  poinded.  But  the  creditor  of  a  partner  may  use  arrestment 
in  the  hands  of  the  company,  which  will  afiect  any  dividend  or  sum 
instantly  payable  to  him,  and  also  his  share  of  the  stock  as  at  the 
date  of  the  arrestment,  to  be  made  furthcoming  when  the  company  U 
dissolved.    This  point  was  carefully  considered  and  settled,  as  now 

M.  14564.  stated,  in  Neilson  v.  Rae^  19th  November  1742.  Again,  the  legal 
character  of  the  company  as  a  separate  persona  is  strikingly  illus- 
trated by  this,  that  money  owing  to  it  by  one  of  the  individual  part- 
ners may  be  arrested  in  his  hands  by  a  creditor  of  the  company. 

12  D.  46.  This  was  decided  for  the  first  time  by  the  whole  Court  in  Hill  v. 
College  of  Glctegow,  13th  November  1849,  instalments  of  capital  stock 
called  up,  but  not  paid,  being  held  subject  to  arrestment  in  the 
hands  of  individual  partners  of  a  railway  company. 


PAUTKKK  8 
BAMKRUPTCY. 


Effect  op  6.  Diesolutwih  of  Copartnery, — ^This  contract,  we  have  seen,  is  dis- 

solved by  the  death  of  one  of  the  partners,  or  by  his  renunciationL 
when  there  is  no  term  fixed.  The  bankruptcy  of  a  partner  does  not 
of  itself  necessarily  efiect  a  dissolution.    Lord  Ivobt,  in  his  note  to 

Inst.  iii.  3, 26.   Erskine,  holds  it  rather  to  be  a  ground  upon  which  dissolution  may 

M.  14578.  reasonably  be  required  by  the  copartners;  and,  inPo^^n  v.  Qrafit, 
12th  July  1749,  an  insolvent  partner,  though  unable  to  contribute  to 
loss  upon  the  business,  was  found  entitled  to  continue  participation 
in  the  profits.  But  sequestration,  or  a  trust-conveyance,  which 
divests  the  bankrupt  partner  of  his  property,  necessarily  creates  s 
dissolution. 

Effect  of  dis-  The  immediate  eflfect  of  the  dissolution,  when  the  parties'  xiirhtj 
under  it  are  left  to  the  operation  of  the  law,  is,  that  all  the  partner 
ship  property  which  is  incapable  of  division,  and  as  to  the  disposal  o 
which  the  parties  cannot  agree,  must  be  sold  by  public  auction.  I 
was  so  found  in  regard  to  the  lease  of  a  shop,  after  ascertaining  \> 

F  ^-  the  report  of  tradesmen,  that  the  premises  were  not  divisible  ;   Ma'i 
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shall  7.  Marshall^  23d  February  1816;  and,  where  the  remaining      Part  II. 
partners  in  a  newspaper  reftised  to  purchase  the  copyright  or  good-  chapter  vi. 
will,  it  was  allowed  to  be  sold  by  auction  without  their  consent ;     ** 
M'Cormids  v.  M*CiMnn,  4th  July  1822.    In  order  to  the  winding-up  F.  c,  and  i  S. 
of  the  company's  affairs,  the  retiring  partner,  or  the  representatives  ^^' 
of  the  deceased  partner,  are  entitled  to  have  access  to  the  company's 
books;  MacgregoTY.  Macgregor^  8th  July  1823.     The  affietirs  are 2  8.  461. 
finally  closed  by  dividing  among  the  partners  the  goods  or  funds 
nltimatcly  realized,  or  by  apportioning  among  them  the  loss  which 
results  after  satisfaction  of  all  the  company's  liabilities,  for  which,  as 
we  have  seen  in  the  case  of  Douglas,  Heron,  &  Co.,  the  partners  are  W«  1*605. 
liable  rateably  according  to  their  shares. 

When  all  the  partners  are  dead,  and  it  can  be  shown  after  the  dis-  Winding-up  by 
solution,  that  there  is  great  risk  of  confusion  and  loss,  the  Court  will  tor. 
interpose  by  the  appointment  of  a  judicial  factor  to  wind  up  the 
affairs;  Dixon  v.  Dixons,  22d  December  1831,  affirmed  13th  August  i^,x?.;  *  J®  j, 

iQOo  °        6nil&Sh. 

'5^2.  •  App.  229. 

As  regards  liability  to  third  parties,  when  the  dissolution  is  occa-  Notice  of  v\&- 
sioned  by  death,  the  party's  decease  is  a  public  fact,  and  all  men  are  ®^^^''''^^- 
bound  to  know  it;  Christie  v.  Royal  Bank  of  Scotland,  17th  May  i  D.  745. 
1S39 ;  and  Lord  Chancellor  Eldon  held,  that  a  deceased  partner's  l^rsk.  inst.  iii. 
estate  was  not  liable  for  the  subsequent  obligations  of  a  partner  con- 129.    ' "°  ^' 
tinuiDg  the  business,  although  no  notice  of  the  dissolution  by  death 
^ere  given.     See  also  A  ytoun  v.  Dundee  Banking  Company,  19th  July  6  D.  1409. 
1S44.    But,  when  the  dissolution  arises  from  the  retirement  of  a 
P^ner,  he  remains  responsible  to  all  third  parties  not  certiorated  of 
the  fact  of  his  retirement,  upon  the  principle  that,  after  credit  has 
^*een  established  by  the  association  of  certain  individuals  under  a 
Snn  or  name,  the  public  is  entitled  without  renewed  inquiry  to  rest 
m  the  assurance,  that  the  same  individuals  remain  bound,  until  the 
J-^paration  of  any  one  is  notified,  and  the  identity  of  the  firm  thereby 
<t-stroyed.     This  principle  is  exemplified  in  the  case  of  Dalgleisk  and  Hume,  746. 
teeming  v.  Sorley,  24th  May  1791,  where  one  who  had  been  partner 
•^•'a  company  one  year  was  held  liable  for  a  debt  contracted  after  the 
'iiisolution,  for  want  of  notice.     Notice  of  dissolution  is  generally 
<i^e  by  advertisement ;  and  this  is  sufficient,  when  the  advertise- 
^nt  is  traced  into  the  hands  of  4»he  party  claiming ;  Bertram  v.  1  S.  314. 
^"Iniash,  13th  February  1822.     But  advertisement  is  unavailing 
laless  it  be  brought  home  to  the  creditor's  knowledge ;  Sawers  v.  F.  C. 
Tradestaum  Victualling  Society,  24th  Februaiy  1 81 5.   This  rule  applies 
fioi  only  to  those  who  have  openly  acted  as  partners,  but  to  secret  and 
^knnant  partners  also,  who  cannot  be  relieved  without  notice ;  Hay  v. 
JTair,  {oT Kayy.PoUock,)  27th  January  1809.  It  is  equivalent  to  notice,  f.  c. ;  1  Sh. 
rfthc  firm  under  which  the  business  is  continued  be  obviously  and  dis-  l^'ge»^  809. 
tioetly  changed,  as  that  leaves  no  room  for  presuming  that  the  company 
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Past  II.     remains  unaltered ;  Dwnbar  v.  Remmington,  Wilson,  it  Co.,  10th  Harch 
^  yj    1810.     Notice  liberates,  of  course,  only  from  subsequent  obligations; 

P  Q^  and  a  retiring  partner  cannot  be  liberated  from  those  existing  at  the 

date  of  his  retirement,  otherwise  than  by  payment  to  the  creditors ; 

F.  C.  Ramsay's  Executors  v.  Grahame,  1 8th  January  1814;  MiUiken  t.  Love 

Hume,  764.  and  Crawfurd,  23d  February  1803.  In  the  latter  case,  the  retiring 
partner  had  left  in  the  hands  of  the  others  sufficient  funds  to  pay 
the  debts,  and  the  creditors  had  received  the  interest  from  the  new 
company  created  after  the  retirement ;  but  this  was  not  held  to  infer 
any  relinquishment  of  his  claim  against  the  retiring  partners,  who 
were  subjected  in  payment  of  the  debt  six  years  afterwards.  A 
deceased  or  retiring  partner  is  effectually  liberated,  however,  if  the 
creditor  discharge  the  old  company,  and  take  the  obligation  of  the 

7  D.494.  new  one ;  Ker  v.  M*Kechnie,  22d  February  1845.  This  is  one  of  the 
cases  in  which  intimation  is  required,  not  as  matter  of  solemnity, 

6  D.  1409.  but  for  information  only,  and  it  was  held  in  the  case  of  Aytoun,  already 
referred  to,  that  private  knowledge  is  equivalent  to  intimation. 

Special  btipu-      It  is  impossible  to  defeat  the  rights  which  arise  to  third  parties 

liATIONB  WITH  i*ii*i  ■*  *  iii*  ■  i< 

kbgArd  to       upon  a  dissolution,  by  any  provisions  in  a  contract  of  copartnery,  but 
DI880LUTIOH  OF  arrangements  may  be  made  to  obviate  the  difficultv  and  inconvenience 
which  result  to  the  partners  themselves,  when  their  legal  rights  are 
not  controlled.     With  this  view  it  is  stipulated,  that,  at  the  dissolu- 
tion, the  books  shall  be  brought  to  a  balance,  the  effects  inventoried, 
and  a  complete  state  of  affairs  made  up  and  ^docqueted.    This  is  a 
security  against  dispute,  or  confusion  in  the  accounts.    Then,  in  the 
event  of  the  property  of  the  company  being  insufficient,  or  not  soon 
enough  realizable,  for  liquidation  of  the  company's  obligations,  the 
partners  bind  themselves  to  pay  by  instalments  corresponding  to  iheit 
shares  a  sufficient  sum  to  ;neet  the  engagements.    In  case  of  delay  or 
refusal  by  a  partner  to  concur  in  these  steps,  an  accountant  is  named 
to  make  up  a  state  of  affairs,  and  it  is  agreed  that  his  statement  shall, 
along  with  an  extract  of  the  contract,  be  a  sufficient  warrant  for  dVli* 
gence.     Then,  in  order  to  obviate  the  risk  that,  after  the  disaolutioHy 
the  partners  may  not  be  able  to  agree  in  the  appointment  of  one  of 
themselves,  or  of  another,  to  wind  up  the  affairs,  a  person  may  be; 
named  for  that  purpose  in  the  contract,  substituting  several  oiher^ 
successively,  in  case  those  first  named  may  die  or  refuse  to  acl;  and, 
to  make  this  nomination  effectual,  the  property  which  shall  belong  tq 
the  company  at  the  dissolution  is  disponed  and  assigned  to  the  par- 
ties  so  named  in  their  order,  with  power  to' recover  and  apply  ihi 
same  in  terms  of  the  contract,  with  a  declaration,  that  the  patting  o 
an  extract  into  the  hands  of  any  one  of  them  in  their  order,  shall 
sufficient  delivery.    In  order  that  any  partner  may  have  it  in  his  po 
to  prevent  indefinite  delay  in  the  settlement  of  the  company  affiurs 
provision  is  usually  inserted,  that,  if  at  the  expity  of  twelve  mont 
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or  at  any  other  fixed  period  agreed  upon,  any  part  of  the  company's      Part  n. 
debts  or  goods  shall  remain  unrecovered  or  not  disposed  of,  any  part-  chapteh  VI. 
ner  shall  have  it  in  his  power  to  offer  to  sell  his  proportion  thereof  at  special  srirn- 
a  price  to  be  paid  immediately,  or  by  instalments  with  security ;  and  if  I'Atioks  with 
sach  offer  shall  be  refused,  or  not  accepted  within  a  limited  time,  then  bolutiox,  cant*. 
the  offerer  shall  be  entitled  to  purchase  the  other  partners'  propor- 
tions upon  the  same  terms.    This  arrangement  will  also  obviate  the 
necessity  of  a  sale  by  auction.    There  is  generally  a  separate  provi- 
sion for  the  case  of  dissolution  by  death.    It  will  generally  be  an 
object  with  the  survivors  to  continue  the  business ;  and  it  is,  there- 
fore, desirable  to  make  this  practicable  with  as  little  of  disturbance 
as  possible  to  the  arrangements  existing  at  the  period  of  the  death. 
It  is,  therefore,  provided  that  a  balance  shall  be  made,  and  inventories 
(aken»  and  that  the  surviving  partner  or  partners  shall  be  entitled  to 
purchase  the  deceased's  share  of  the  stock  at  a  certain  rate  in  propor- 
tion to  a  fixed  rule  of  valuation,  which  may  be  the  prime  cost,  or  the 
estimate  made  at  last  balance,  the  price  being  paid  either  imme- 
diately or  by  instalments  secured  by  caution.    In  order  to  obviate  the 
trouble  and  inconvenience  of  a  new  balance,  (within  a  short  time,  it 
may  be,  of  the  ordinary  annual  balance,)  it  is  sometimes  agreed  (and 
this  is  an  excellent  practical  expedient)  to  dispense  with  a  balance, 
and  to  provide  that  the  deceasing  partner's  share  of  profits  for  the 
period  between  the  last  annual  ascertainment  and  his  death  shall  be 
at  the  same  rate  in  proportion  to  the  time,  as  the  amount  of  his  share 
then  ascertained. 

General  Terms  of  Contract  of  Copartnery. — ^The  other  portions  of  the  Gehbralterw! 
deed  in  its  usual  form  are  explained  by  the  principles  which  we  have  ®^  w"'*^^- 
fonnd  regulating  this  contract  in  its  uncontrolled  form.    It  commences 
with  an  aCTeement  to  be  partners  in  carrying  on  a  joint  trade  or  busi- 
ness, which  is  specified,  in  a  place  named,  under  a  firm  also  named, 
and  for  a  fixed  term  of  years.     Each  of  the  partners  engages  not  to 
cany  on  any  other  business  without  his  partner's  consent,  but  to  de- 
vote his  whole  time  and  attention  to  the  company's  concerns.    Then, 
there  may  be  a  power  to  any  partner,  upon  due  notice,  to  withdraw 
at  a  fixed  date  before  the  end  of  the  copartnery.    The  amount  of 
capital  is  next  fixed,  with  the  proportion  to  be  paid  by  each  partner. 
It  is  agreed,  that  inventories  of  the  company's  property  shall  be  made 
up  and  subscribed — which  is  important,  in  order  to  preserve  clear 
evidence  of  the  company's  efiects.     It  is  next  agreed  that  all  con- 
tracts and  writings  shall  be  signed  by  the  firm.     Then,  there  is  an  7 
engagement    to  keep  regular  books,  containing  all  the  company's 
tnnsactions,  besides  a  letter-book,  and  to  balance  the  books  at  least 
once  a  year  upon  a  specified  day,  when  the  profit  or  loss  shall  be 
divided.     There  is  an  obligation  upon  the  partners,  each  to  repay  his 
ihare  of  whatever  may  be  advanced  by  any  other  partner  beyond  his 
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Part  II.  proportion  of  the  capital  stock.  There  may  also  be  stiptilations  regn- 
Chaftbk  YI.  l^'ting  the  absence  of  either  partner  upon  the  company's  business,  and 
Terms  of  con-  the  departments  which  they  are  respectively  to  manage.  It  is  not 
TRACT,  coni*.  uncommon  for  a  contract  of  copartnery  to  contain  a  lease  of  premises, 
belonging  to  one  partner,  for  the  use  of  the  company.  After  the  pro- 
visions in  case  of  dissolution,  which  have  already  been  described, 
there  is  usually  inserted  a  clause  submitting  all  differences  which 
may  arise  to  an  arbiter,  who,  as  we  have  already  found,  mast  be 
named  and  designed  individually,  in  order  to  make  the  reference  effec- 
tual, since  this  is  a  submission  of  anticipated  disputes.  Here,  also,  it 
is  prudent  to  substitute  other  arbiters  in  case  of  failure  or  non- 
acceptance.  This  submission  will  be  effectual  only  as  regards  such 
differences  as  the  parties  can  be  held  to  have  had  in  contemplation. 
An  attempt  by  a  partner  to  terminate  the  copartnery,  by  taking 
wrongous  proceedings  with  a  view  to  procuring  sequestfution,  is  not 
a  difference  in  the  sense  of  this  clause,  and  the  jurisdiction  of  the 
Court  upon  such  a  question  is  not,  therefore,  excluded  by  the  clause 
14  D.  633.  of  reference  ;  Lauder  v.  Wingate,  9th  March  1862.  The  deed  con- 
cludes with  the  penalty  for  non-performance,  and  a  consent  to  regis- 
tration of  the  contract,  and  of  any  decree-arbitral  which  may  follow 
upon  it  for  execution. 


Note. — ^The  recent  "  Joint-Stock  Company's  Act,**  19  &  20  Vict.  cap.  47,  which  conso- 
lidates and  amends  the  Law  relating  to  the  incorporation  and  regulation  of  Joint-Stnck 
Companies  and  other  Associations,  has  introduced  yarious  important  provisions  in  the 
of  Partnership.    The  greater  part  of  these  provisions  will  he  found  in  the  Atpimdix. 


Effect  of  IV.  The  CONTRACT  OP  Mabriagb. — In  order  to  understand  clearly 

WITHOUT*^        the  object  and  effect  of  the  usual  provisions  of  the  marriage-contract^ 
ooirrRACT.        it  is  necessary  to  keep  in  view,  what  dispositions  the  law  makes  by 
its  own  authority,  in  relation  to  the  property  of  those  who  form  this 
society.    If  the  legal  effects  were  in  all  cases  those  best  suited  to  the 
adjustment  of  eventual  rights,  there  would  be  no  occasion  for  conven- 
tional provisions,  since  it  is  the  object  of  these  to  control,  and,  it  may 
be,  to  counteract  the  results  which  the  law,  by  its  own  rules^  would 
produce.    Without  knowing,  therefore,  the  legal  disposal  of  property 
subject  to  the  relation  of  marriage,  it  is  impossible  to  have  any  accu- 
rate perception  of  the  design  and  meaning  of  the  marriage-coutracL 
ComrusioH  op      The  fundamental  principle,  by  which  the  rights  now  referred  to  are 
oooDs.  regulated,  is,  that  all  the  members  of  the  society  created  by  marriage 

have  an  interest  in  the  common  property.    That  property  consists  of 
whatever  belongs  to  the  contracting  parties ;  and  the  members  of  the 
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society  are  these  parties  themselves,  and  the  children  who  may  spring  Past  II. 
from  the  union.  The  principles  of  the  feudal  system  do  not  permit  chapter  VI. 
the  feudal  relation  to  be  disturbed  by  an  entire  subjection  of  the  Cohhunion  op 
heritable  property  to  the  social  interests ;  and,  therefore,  the  husband  o«>»>8»  <^^^- 
or  wife  does  not  cease  to  have  the  exclusive  right  to  the  heritage 
which  either  of  them  possesses  or  may  acquire ;  and  the  same  system, 
by  the  law  of  primogeniture,  gives  precedence  in  the  inheritance  of 
such  property  to  the  eldest  son.  But,  with  regard  to  the  rents  of 
heriti^e  accruing  during  the  marriage,  and  generally,  to  all  property 
of  a  moveable  nature — embracing  corporeal  moveables,  and  money  not 
invested  in  bonds  bearing  annual*rent — ^with  regard  to  these,  the  law 
produces  an  interest  called  the  communion  of  goods,  comprising  every- 
thing belonging  to  the  husband  and  wife  of  a  simple  moveable  nature, 
which  become  subject  to  certain  legal  rights  and  claims  on  behalf  of 
every  member  of  the  family.  In  order  to  bring  any  fund  within  the 
communion  of  goods,  it  must  have  existed  and  been  possessed,  as  an 
existing  vested  interest,  during  the  marriage.  The  contents  of  a  policy 
of  insurance,  made  by  a  husband  upon  his  wife's  life,  and  payable  six 
months  after  her  death,  do  not,  therefore,  fall  under  the  communion, 
&nd  the  wife's  next  of  kin  were  not  allowed  to  participate  in  such  a 
policy,  in  Wight  v.  Brown,  27th  January  1849.  ii  B.  459. 

But)  although  this  fund  is  affected  by  common  interests,  it  is,  during  Ju»  Mariti,  aki> 
the  marriage,  under  the  absolute  control  and  administration  of  the  "®"''  ^^  ^^ 

,  1  MINISTRATION. 

iiusband,  and  the  surrender  or  abatement  of  the  wife's  rights  is  so 

complete,  as  to  operate  in  law  as  an  assignation  by  her,  insomuch 

that  the  goods  in  communion,  though  comprehending  her  property, 

can  be  attached  for  her  husband's  debts.     His  right  embraces  the 

rents  &nd  annual  profits  of  her  heritable  subjects,  and  extends  also 

to  such  moveable  property  as  she  shall  acquire  during  the  marriaga 

On  the  other  hand,  the  husband  becomes  liable  for  his  wife's  debts  of 

&  like  nature  with  the  rights  falling  under  the  communion,  although 

t* 'lose  may  exceed  the  amount  of  her  property  assigned  by  the  marriage ; 

^nd  this  liability  continues  until  the  dissolution  of  the  marriage.  But, 

s/tiioagh  the  joint  property  thus  becomes  virtually  the  husband's,  and 

•  'iy  be  expended  or  disposed  of  by  him  during  the  subsistence  of  the 

-arriage,  the  law  does  not  forget  that  it  is  truly  a  communion,  and 

-ic  wife's  rights  re-emerge  in  a  distinct  form  when  the  marriage  is 

•X^Ired.* 

The  effect  of  dissolution  is  different  according  to  the  length  of  time  Rights  op  par- 

'Tiu'T  which  the  marriage  has  subsisted:  and  it  is  also  affected  by'!^^^^^ 

O  1  1      •  ....  LDTION  OP 

e  fact  of  there  being,  or  not  being,  issue.^    If  it  is  dissolved  by  the  marriage. 
•ith  of  either  party  within  year  and  day,  (which  means  before  a  full 
'-TJ',  for  if  any  part  of  the  day-after  have  elapsed,  then  there  has 
-in  subsistence  for  year  and  day,)  and  without  a  living  child,  then 

•  See  infrOj  p.  426,  note. 
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Pakt  II.  matters  return  into  their  previous  position,  the  wife's  property  revert- 
Chaptbb  VI  ^^S  ^  herself  or  her  heirs  without  burden  or  claim  in  favour  of  the 
husband  or  his  representatives,  and  the  husband's  property,  in  like 
manner,  returning  to  him  or  his  heirs  free  of  any  liability  to  the  wife 
or  her  next  of  kin.  But,  if  there  be  a  living  child,  (that  is,  a  child 
heard  to  cry,)  then,  although  the  marriage  dissolve  within  year  and 
day,  certain  legal  rights  arise  ;  and  such  rights  are  created  also  by 
the  endurance  of  the  marriage  beyond  a  year  and  day,  whether  there 
be  issue  or  not.     These  legal  rights  are  the  following,  viz. : — 

When  there  is  no  issue,  the  goods  in  communion  divide  into  two 
equal  parts,  one  belonging  to  the  surviving  spouse,  and  the  other  to 
the  deceased's  next  of  kin.^    When  there  is  issue,  if  the  wife  prede- 
cease, the  division  is  into  three  parts,*  of  which  the  children  take  one 
as  their  mother's  next  of  kin,  and  the  remaining  two  continue  with 
the  father,  the  one  in  his  own  right,  and  the  other  in  his  character  of 
administrator-in-law  for  his  children,  but  under  his  absolute  control 
If  the  father  predecease,  the  division  is  tripartite,  one  share  going 
to  the  widow  jure  rdictcB — another  to  the  children  under  name  of 
legitim — (that  is,  their  lawful  share,  called  also  "  portion-natural," 
and  "  bairns'  part  of  gear,")  and  the  third,  which  is  called  the  "  dead's 
"  part,"  going  also  to  the  children  as  their  father's  next  of  kin.    It  is 
only  to  the  legitim  that  the  children  have  an  absolute  right.    To  the 
dead's  part,  and  that  falling  under  t)xeju8  rdictoa,  they  succeed  as  the 
heirs  in  mobUibfis  of  their  parents,  who  may,  accordingly,  dispose  of 
these  portions  as  they  shall  respectively  think  fit    Such  is  the  legal 
apportionment  of  the  goods  in  communion  upon  dissolution  of  mar- 
riage, and,  in  certain  circumstances,  it  may  be  productive  of  results 
highly  inconvenient  and  inequitable — as,  in  the  case  of  either  party 
possessing  large  personal  property,  if  the  marriage  shall  be  dissolved 
after  year  and  day  and  without  issue,  the  next  of  kin  of  the  other 
party,  who  may  have  contributed  nothing  to  the  goods  in  communion, 
will,  notwithstanding,  be  entitled  to  receive  one-half  of  the  property, 
however  extensive.* 

It  is  thus  evident,  that  no  part  of  a  practitioner's  duties  is  more 

18  Vict.  c.  23.        *  The  recent  Intestacy  Act,  18  Vict.  cap.  23,  has  operated  an  important  change  in  the  raW 
of  law  laid  down  in  the  text ;  and  the  results,  which,  in  certain  cases,  may  follow  from  the 
absence  of  a  contract  of  marriage,  are  not  now  so  inconvenient  and  inequitable  as  tbey  were 
before  the  passing  of  that  Statute ;  (25th  May  1855.)    The  text,  therefore,  fkna  to  be  cor- 
rected with  reference  to  the  provisions  in  sections  6  and  7  of  the  Act.    By  the  former  8ecti«'p 
it  is  enacted,  that,  "  where  a  wife  shall  predecease  her  husband^  the  next  of  kin,  execut<*rs. 
'*  or  other  representatives  of  such  wife,  whether  testate  or  intestate,  shall  hare  no  riglit  t>t 
"  any  share  of  the  goods  in  communion,  nor  shall  any  legacy,  or  bequest,  or  tostaiDentA 
"  disposition  thereof  by  such  wife,  affect  or  attach  to  said  goods  or  any  portion  therei^. 
Section  7  enacts,  that,  "  where  a  marriage  shall  be  dissolved  before  the  lapse  of  a  ^4ir  &r><. 
"  day  from  its  date,  by  the  death  of  one  of  the  spouses,  the  whole  rights  of  the  snrrivor  an 
"  of  the  representatives  of  the  predeceaser  shall  be  the  same  as  if  the  marriage  had  subsi^tc 
"  for  the  period  aforesaid." 
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society  are  these  parties  themselves,  and  the  children  who  may  spring  Past  n. 
from  the  union.  The  principles  of  the  feudal  system  do  not  permit  chaptbr  VI. 
the  feudal  relation  to  be  disturbed  by  an  entire  subjection  of  the  Comuukiov  op 
heritable  property  to  the  social  interests ;  and,  therefore,  the  husband  °^™»  <»'*^- 
or  wife  does  not  cease  to  have  the  exclusive  right  to  the  heritage 
which  either  of  them  possesses  or  may  acquire ;  and  the  same  system, 
by  the  law  of  primogeniture,  gives  precedence  in  the  inheritance  of 
such  property  to  the  eldest  son.  But,  with  regard  to  the  rents  of 
heritage  accruing  during  the  marriage,  and  generally,  to  all  property 
of  a  moveable  nature — embracing  corporeal  moveables,  and  money  not 
invested  in  bonds  bearing  annual-rent — with  regard  to  these,  the  law 
produces  an  interest  called  the  (xmmiunion  of  goods,  comprising  every- 
thing belonging  to  the  husband  and  wife  of  a  simple  moveable  nature, 
which  become  subject  to  certain  legal  rights  and  claims  on  behalf  of 
every  member  of  the  family.  In  order  to  bring  any  fund  within  the 
communion  of  goods,  it  must  have  existed  and  been  possessed,  as  an 
existing  vested  interest,  during  the  marriage.  The  contents  of  a  policy 
of  insurance,  made  by  a  husband  upon  his  wife's  life,  and  payable  six 
months  after  her  death,  do  not,  therefore,  fall  under  the  communion, 
and  the  wife's  next  of  kin  were  not  allowed  to  participate  in  such  a 
policy,  in  Wight  v.  Brown,  27th  January  1849.  ii  D.  459. 

But,  although  this  fund  is  affected  by  common  interests,  it  is,  during  Ju9  Mariti,  avo 

the  marriage,  under  the  absolute  control  and  administration  of  the  "^"^^Jtioh 

husband,  and  the  surrender  or  abatement  of  the  wife's  rights  is  so 

complete,  as  to  operate  in  law  as  an  assignation  by  her,  insomuch 

that  the  goods  in  communion,  though  comprehending  her  property, 

can  be  attached  for  her  husband's  debta    His  right  embraces  the 

rents  and  annual  profits  of  her  heritable  subjects,  and  extends  ako 

to  such  moveable  property  as  she  shall  acquire  during  the  marriage. 

On  the  other  hand,  the  husband  becomes  liable  for  his  wife's  debts  of 

a  like  nature  with  the  rights  falling  under  the  communion,  although 

these  may  exceed  the  amount  of  her  property  assigned  by  the  marriage ; 

and  this  liability  continues  until  the  dissolution  of  the  marriage.  But, 

although  the  joint  property  thus  becomes  virtually  the  husband's,  and 

may  be  expended  or  disposed  of  by  him  during  the  subsistence  of  the 

marriage,  the  law  does  not  forget  that  it  is  truly  a  communion,  and 

the  wife's  rights  re-emerge  in  a  distinct  form  when  the  marriage  is 

dissolved.* 

The  effect  of  dissolution  is  different  according  to  the  length  of  time  Riohtb  op  par- 
during  which  the  marriage  has  subsisted;  and  it  is  also  affected  ^y^^^loT^ 
the  fact  of  there  being,  or  not  being,  issue.^    If  it  is  dissolved  by  the  marbiage. 
death  of  either  party  within  year  and  day,  (which  means  before  a  full 
year,  for  if  any  part  of  the  day-after  have  elapsed,  then  there  has 
been  subsistence  for  year  and  day,)  and  without  a  living  child,  then 

*  Sec  mfra,  p.  426,  note. 
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Macan^  25tli  May  1839,  where  it  was  decided,  that  an  annnity  to  a 
widow,  not  charged  upon  the  conquest,  is  to  be  reckoned  a  burden, 
not  upon  it,  but  upon  the  husband's  previous  estate. 

If  it  is  intended  to  restrict  the  widow's  annuity  or  other  provisions 
in  the  event  of  her  entering  into  a  second  marriage,  that  must  be 
specially  stipulated,  for  otherwise  the  law  will  authorize  no  diminu- 
tion upon  that  ground. 

Any  one  of  the  modes  of  provision  which  have  been  specified  may 
be  settled  by  itself,  or  in  combination  with  one  or  both  of  the  others ; 
and  it  is  common,  in  addition  to  the  principal  provision  by  annuity  or 
liferent,  to  settle  upon  the  wife  the  forniture  which  shall  belong  to  the 
husband  at  his  death,  or,  at  her  option,  a  specified  sum  of  money  in 
lieu  of  furnitura  A  liferent  of  furniture  is  sometimes  given,  but,  as 
a  general  rule,  that  is  not  an  eligible  arrangement,  because  the  even- 
tual interest  of  those  who  have  right  to  the  fee  of  the  furniture  may 
lead  to  inconvenient  and  troublesome  interference  and  questions.  In 
CampbeU  v.  Stewart,  13th  June  1848,  an  attempt  was  made  to  vest 
the  fee  of  the  husband's  furniture  in  the  wife  during  the  marriaga 
According  to  the  terms  of  the  conveyance  the  wife  had  no  indepen- 
dent power  of  sale,  and  her  right  was  to  cease,  if  she  should  enter  into 
a  second  marriage.  On  these  grounds,  the  possession  remaining  with 
the  husband,  there  was  held  to  be  no  transference,  and  that  the  furni- 
ture was  liable  to  the  diligence  of  the  husband's  creditors.  Indepen- 
dently of  the  restriction  in  the  terms  of  the  conveyance  here,  the 
opinions  of  two  of  the  Judges  held  such  a  transference  by  any  terms 
to  be  ineffectual,  while  the  husband's  possession  continues.  The 
grounds  of  this  opinion  will  appear  in  treating  of  the  transmission  of 
corporeal  moveablea* 

A  frequent  provision  also  is  an  allowance  to  the  widow  to  purchase 
mournings,  and,  as  the  annuity  or  liferent  does  not  usually  commence 
until  a  term  after  the  husband's  death,  it  is  provided  either  by  a 
general  obligation,  or  by  appointing  a  sum  for  the  purpose,  that  she 
shall  be  alimented  from  the  period  of  the  death,  until  the  first  term's 
annuity  becomes  payable. 

These  are  the  customary  provisions  settled  upon  a  wife  in  an  ante- 
nuptial contract.  They  are  designed  to  come  in  place  of  the  jus  re- 
lictos;  but  special  provisions  do  not  necessarily  exclude  that  right  In 
order  to  be  effectually  excluded,  it  must  be  discharged  either  in  ex- 
press terms,  which  is  the  proper  and  advisable  method,  or  by  settle- 
ments of  such  a  kind  and  amount  as  raise  the  presumption,  that  it 


u  D.  206. 


*  Where  a  hoBband  had,  by  antenuptial  contract,  made  over  to  his  wife,  in  case  of  her  rnir- 
vivance,  his  whole  household  fnmiture,  and  had  been  sequestrated  shortly  before  his  death, 
it  was  held,  that  the  widow  had  no  claim  to  be  ranked  as  a  creditor  for  the  value  of  the  fur- 
niture, of  which  he  had  been  divested  in  his  lifetime ;  Darling  v.  ifet n,  20th  December 
1851. 
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ivM  intended  to  discbarge  the  jW  reltctcB.    Of  the  implied  discharge      Past  II. 
there  is  an  example  in  Riddel  v.  DaiUon,  28th  November  1781,  where  chapter  YI. 
the  hoflband  having  settled  upon  his  wife  the  liferent  of  his  whole  M.  6457. 
effects  heritable  and  moveable,  and  she  having,  in  the  event  of  her  Pischarob  op 
predecease,  conveyed  to  him  her  share  of  the  goods  in  communion  ^m 
and  other  rights,  it  was  decided,  that  her  acceptance  of  the  universal 
liferent  virtually  implied  a  renunciation  of  the  jus  relictce.    But,  if  the 
settlement,  by  which  such  a  liferent  is  provided,  be  revocable,  her 
consent  to  it  does  not  imply  a  renunciation  of  her  legal  rights ;  and  a 
husband  having  revoked  a  settlement  of  that  nature  after  his  wife's 
death,  her  next  of  kin  were  found  entitled  to  a  share  of  the  goods  in 
communion  -*  Leightonv.  RwseU^  1st  December  1852.  Of  the  express  15  D.  126. 
discharge  we  have  already  had  an  example  in  Johnstone  v.  Coldstream,  5  D.  1297. 
SOtfa  June  1843,  where,  by  a  consent  inserted  in  the  testing  clause,  a 
wife  accepted  of  provisions  declared  to  be  in  full  satisfaction  of  her 
half  or  third  of  moveables  and  other  legal  claims.     Where  the  wife  is 
not  a  party  to  the  deed  bestowing  upon  her  the  liferent  of  all  her  hus- 
band s  property,  the  discharge  of  the  jus  relicUB  is  not  implied  by  her 
acceptance  of  the  provision ;  Thomson  v.  Smith,  8th  December  1849. 12  D.  276. 
But,  although  the  jus  relictce  be  not  renounced  during  the  marriage, 
it  will  be  held  as  discharged,  if,  after  the  dissolution,  the  widow  shall 
accept  of  provisions  declared  to  be  in  satisfaction  of  it.     But  any  acts 
of  homologation,  however  strong,  will  not  bar  her  from  betaking  her- 
self to  her  legal  claims,  if  such  acts  were  done,  while  she  was  ignorant 
of  the  true  state  of  her  husband's  affairs.     Accordingly,  homologation 
was  found  not  to  imply  a  discharge,  in  Hope  v.  Dickson,  I7th  Decem- 12  s.  222. 
ber  1833,  and  Ross  v.  Masson,  Sd  February  1843,  the  widow  having  5  D.  483. 
acted  in  ignorance  of  the  extent  of  her  deceased  husband's  property. 

(2.)  Settlements  upon  the  Children. — These  may  also  be  made  in  Modes  of  mar. 
various  ways.     The  provision  may  consist  of  the  capital  of  a  sum  to  be  I^^p^vour  o^ 
liferented  by  the  mother — or  the  husband  may  bind  himself  to  pro-  childhex  of 
vide  a  sum  of  a  specified  amount,  or  of  an  amount  varying  according  ^""^  >'arriaoe. 
to  the  number  of  children — or  the  children  may  be  provided  in  the  fee 
or  capital  of  the  conquest,  or  they  may  have  the  conquest  or  a  part 
of  it  provided  to  them  in  addition  to  a  provision  by  either  of  the 
methods  already  pointed  out. 

The  provision  to  the  children  is  made  subject  to  division  among  Power  of  divi- 
^em  in  such  shares  as  the  father  shall  appoint.  The  power  of  divi-  "^^' 
cion  may  be  extended  also  to  the  mother,  to  be  exercised  by  her  in 
<^&£e  of  survivance,  should  the  husband  leave  no  division,  or  to  be 
exercised  by  the  parents  jointly,  or  by  the  survivor,  failing  a  joint 
-^'pointment.  Tlie  power  of  division  being  inherent  in  the  father, 
^dnwnstoun  v.  Edm>(mstoun,  19th  July  1708,  it  may  be  exercised  by  M.  3193. 

*  See  9uprat  note,  p.  436. 
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Part  II.      him,  whether  contained  in  tlie  contract  or  not.     But,  when  t>  dimon 
CuAprn  VI.   i^  made,  it  must  extend  to  all  the  children,  and,  if  any  are  eicluded, 

PowBH  OP  Divi-  it  will  be  reducible  to  the  effect  of  creating  an  equal  division ;  Camp- 

'm'^T''  *^  ^"  ^'^^P^^^'  22d  June  1 739.*  This  decision  shows  also,  tUt  it 
is  competent  to  the  father  to  delegate  the  power  of  division,  and  that, 
if  the  party  whom  he  appoints  to  exercise  it  shall  decline  to  act,  the 
Court  will  not  make  a  division.  When  only  one  of  several  children 
survives,  the  power  of  division  is  evacuated,  and  the  survivor  is  en- 
titled to  the  whole  amount  without  any  power  of  restriction  in  the 

3D. 3.  father;    Brodie'a  Trvstees  v.  Mowbray's  Trusteeg,   I2th  November 

1840.  If  the  power  of  division  is  not  eiereiaed,  each  child  is  en- 
titled to  an  equal  share,  and  a  posthumous  child  has  a  right  to  a 

M.  6603.  share;  Oliphant  v.  Olipkant,  liJth  June  1793.     The  issue  of  a  child 

who  has  predeceased  the  tens  of  payment  are  entitled  to  the  share 
which  their  parent  could  have  claimed  if  alive ;  and  that,  although 
there  be  no  extension  of  the  provision,  or,  as  it  is  termed,  substi- 
tution, in  their  favour.     It  was  so  decided,  and  recognised  as  the 

M.  13043.  universal  rule,  in  Wood  v.  Aitchiaon,  26th  June  1789,  Aa  the  provi- 
sion originates  in  the  father's  act,  his  power  of  division  may  be  ei- 
tended,  so  as  to  enable  him  to  apportion  the  share  of  a  predeceasing 
child  among  his  issue.  But  a  father  has  no  power  to  divide  the  share 
of  legitim  descending  to  his  child  among  the  issue  of  that  child.  This 

F.  C.  is  implied  in  Morion  v.  Youruf,  11th  Februaiy  1813,  where  it  was 

found,  that  a  father  cannot  appoint  a  substitute  to  his  child,  so  as  to 
regulate  that  child's  succession  as  regards  the  legitim. 

DiBCHABQB  or       The  pTOvisions  in  favour  of  the  children  are  followed  by  a  declare- 

'^"'''*  tion  that  they  are  in  full  satisfaction  of  their  legal  claims,  and,  io 

order  to  he  effectual,  this  declaration  must  be  very  precise.  A  dis- 
charge of  all  that  a  child  can  claim  through  his  father's  death  is  not 
a  renunciation  of  the  legitim.  In  the  words  of  Lord  Stair,  "  Nothing 
"  can  take  away  the  bairn's  legitim,  unless  it  be  discharged,  and  a 
"  presumption  of  accepting  a  tocher  or  portion  in  satisfaction  will  not 
"  be  sufficient,  unless  it  hear  in  satisfaction  of  the  portion-natural  and 
"  bairn's  part,  because  the  legitim  is  so  strongly  founded  in  the  law 
"  of  nature  and  positive  law,  that  presumption  or  conjecture  cannot 
"  take  it  off."  In  consistency  with  this  doctrine  it  was  held  to  be  no 
discharge  of  legitim,  where  a  daughter  acknowledged  that  certain 
sums  had  been  conveyed  to  her  at  her  marriage  in  part  of  her  patri- 


•  ThediviaioD  must  not  bo  illunorj,  but  the  Court  will  not  intorTere,  where  ihrre  ia  mproij 
a  divoreitj  in  tha  amoant  of  the  sums  Busignod  Rinong  tiia  chUdren.  Tha  Court  wiD  nol  1. 1 
Mide  ui  uncqaal  divisian,  unlasa  there  hae  not  been  an  honeBt.eiarciae.or  the  parent's  powti . 
it  mnat  be  made  very  clear,  that,  in  the  eiBTciae  of  that  power,  there  ba£  been  soob  imprup-r 
proceeding  aa  really  had  for  ita  object  to  defeat  a  child'a  int^reat  under  the  deed ;  Mardirt 
SVulCeM  V.  Manier,  29th  March  1853,  where  the  apportionmeDt  of  £2000  among  tiro  cbil- 
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tnofiy ;  Clark  v.  Bums  and  Stewart^  27th  January  1836 ;  and  the  re-      Part  IL 
ceipt  by  the  daughter  of  a  Scotch  nobleman,  in  articles  of  marriage  chapter  VI. 
executed  in  England,  of  a  sum  from  her  father  as  "  her  portion  or  13  g.  326. 
"fortune/'  was  held  not  to  import  a  discharge  of  legitim  ;  Marquis  of 
Breadfdbane  v.  Marchioness  of  Chandos,  30th  January  1836,  affirmed  ^^  S. 309; 
16th.  August  1836.    The  claim  of  the  children  to  the  dead's  part  and  App.  377. 
their  mother's  share  of  the  society  goods*  ought  also  to  be  included, 
ffhen  the  renunciation  is  to  embrace  every  legal  claim.     In  treating  Discharge  op 
of  the  extinction  of  rights,  we  have  found,  that,  when  a  discharge  ^''®^"*''  ^^ 
is  special,  general  words  subjoined  to  it  are  limited  to  rights  of  the 
same  kind  as  that  specified ;  and  accordingly,  in  Hepburn  v.  Hepburn,  ^-  ^^^^• 
^4th  Jane  1785,  the  receipt  of  a  child  for  a  sum  in  full  satisfaction  of 
all  bairn's  part  of  gear,  portion-natural,  legitim,  and  others  whatsoever 
thit  she  cotild  ask  or  claim  by  and  through  her  father's  death,  was 
held  not  to  imply  a  discharge  of  her  right  to  a  share  of  the  dead's 
part.  The  terms  used  in  the  ordinary  style,  therefore,  are  properly  very 
particular.   It  declares,  that  the  provisions  made  in  favour  of  the  child 
or  ciuldren  shall  be  in  full  satisfaction  of  all  bairn's  part  of  gear,  legi- 
tim, portion-natural,  executry,  and  everything  else  that  they  could 
c/ai'm  or  demand  by  and  through  the  death  of  their  father  and  mother.'j' 
The  necessity  of  an  efiectual  exclusion  of  the  legitim  before  mar- 
nage  is  evident  from  the  consideration,  that,  after  marriage,  that  right 
cannot  be  defeated  by  any  deed  of  the  father ;  Hog  v.  Hog,  7th  June  M.  461. 
^791,  Here  a  father  domiciled  in  Scotland  bequeathed  large  personal 
funds  in  England  to  one  of  his  children,  but  the  will  being  challenged 
bj  another  child,  the  property  was  held  subject  to  the  claim  of  legi- 
tim.   When  there  is  no  discharge  of  the  legitim,  but  the  wife  has 

•  See  supra,  p.  426,  note. 

+  Where  a  father  in  his  lifetime  obtains  from  a  child,  either  gratuitously  or  for  a  valuable 
•  t-^ideratioDy  a  renunciation  of  legitim,  the  effect  of  this  renunciation  is  to  increase  the 
s-Um  fond  falling  to  the  children  who  have  not  renounced,  in  the  same  way  as  if  the  child 
••  .0  neDooDced  bad  predeceased  the  father;  Hog  v.  Hog  or  Lasldey^  7th  June  1791,  where  M*  8193. 
•'H  ■  (jischarge  was  granted  by  the  children  to  their  father  during  his  lifetime;  and  Lord 
^i^mure  v.  Orokat,  28th  February  1856,  where,  by  antenuptial  contract  satisfaction  having  18  D.  703. 
-*:i  provided  to  the  wife  and  younger  children  in  full  ofju8  relicUs  and  legitim,  the  heir  was 
'^  '  i  <  ntitled  to  legitim,  and  the  exclusion  of  the  younger  children  found  to  operate  in  his 

•nr  as  their  death  during  tlie  father's  lifetime  would  have  done.     This  rule  has,  however, 

•  4ppUcatioD,  where  the  renunciation  or  discharge  has  been  voluntarily  granted  by  the  chil- 

*  »  after  their  father^s  deaths  such  discharge  operating,  not  in  favour  of  the  children  who 

-  u  their  legal  righta,  but  in  favour  of  the  general  disponee;  Fisher  v.  Dixoji^  16th  June  2  D.  1121. 

1  "t'l   The  grounds  assigned  for  the  distinction  are,  as  laid  down  from  the  Bench  in  Panmure^s 

■^  \  "  chat,  upon  the  death  of  the  father,  the  full  title  to  the  child's  share  of  legitim  vests  in 

' '  ^  child,  becomes  that  child's  property,  and  transmits  to  his  representatives ;  and,  if  the 

'  i^ild  to  wh<ioi  the  legitim  has  then  become  payable  chooses  to  accept  from  the  general 

-p'oee  the  sam  provided  by  the  settlement  as  in  full  of  legitim,  the  general  disponee 

''.'.•9:  either  be   regarded  as  the  purchaser  paying  the  price,  or  as  the  debtor  paying  the 

.  t't :  and,  in  either  case,  the  benefit  cannot  accrue  to  the  other  children  repudiating  the 

-•--f^J,  wbo9e  8bAT«8  of  legitim  had  become  fixed  before  the  child  accepting  the  provision 

'^  exennaed  his  or  her  option." 
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discharged  her  jus  rdicias^  the  effect  of  her  renunciation  is  to  make 
the  division  of  the  goods  in  communion  bipartite^  the  one  share  being 
dead's  part,  and  the  other  legitim ;  Nisbets  v.  NiAet^  18th  January 
1726,  affirmed  7th  March  1726.  In  this  case  it  was  also  held  by  the 
House  of  Lords,  reversing  the  decision  of  the  Court  of  Session,  that  a 
cliild  could  not  take  both  his  legitim  and  a  provision  in  his  father's 
contract  of  marriage,  but  that  the  one  must  be  held  to  be  to  account  of 
the  other.  But,  in  Fraser  v.  Ranken,  l7th  December  1835,  a  son  was 
held  entitled  both  to  his  legitim  and  to  his  share  of  a  provision  by 
contract  of  marriage.  The  case  of  Nisbets  is  not  referred  to  in  the 
latter  report.  It  may  be  noticed,  that  a  sum  provided  to  a  child  or 
children  by  antenuptial  contract  is  not,  in  the  sense  of  the  revenue 
Statutes,  a  gift  by  will  or  testamentary  instrument,  and  is  not,  there- 
fore, subject  to  legacy  duty;  Advocate-Oeneral  \.  Trotter^  12th  No- 
vember 1847.* 

One  object  of  marriage  settlements  is  to  secure  the  wife  or  widow 
and  children  against  the  bankruptcy  of  the  husband  and  father.  It 
is,  therefore,  of  great  importance  to  observe  the  effect  of  the  provi- 
sions which  we  have  described,  when  brought  into  competition  with 
the  claims  of  creditors  of  the  husband.  The  risk  of  such  a  competi- 
tion is  one  of  the  grounds  of  expediency  for  executing  a  contract 
before  marriage,  while  the  parties  still  occupy  the  position  of  strangers 
to  each  other  in  the  eye  of  the  law — ^a  position  which  gives  to  their 
contracts  a  higher  degree  of  onerosity  than  they  can  subsequently 
possess. 

Firsts  then,  as  regards  the  wife's  provisions — ^when  the  obligation  is 
for  an  annuity  to  her  payable  after  her  husband's  death,  that  confers 
upon  her  a  jus  crediti.  She  receives  the  character  and  right  of  a 
creditor  of  her  husband,  and  is  entitled,  upon  his  bankruptcy,  to  be 
ranked  upon  his  estate,  and  receive  a  dividend  proportionate  to  the 
value  of  her  eventual  annuity.  If  the  husband  is  alive,  the  amount 
ranked  will  be  -the  sum  which  would  purchase  an  annuity  of  the 
amount  provided,  payable  to  her  if  she  shall  survive  her  husband. 
If  he  is  dead,  the  ranking  will  be  the  price  of  an  annuity  payable 
immediately,  and  to  continue  during  her  life.  When  there  is  a 
sequestration,  the  Act  2  &  3  Vict.  cap.  41,  provides  for  the  valuation 
of  contingent  rights  in  its  39th  section,  and  by  section  40  for  the 
valuation  of  annuities.f    Such  valuation  is  to  be  made  by  the  Sheriff, 


*  Sach  a  provision  is  liable  to  duty  nnder  tlie  Suocesnon  Duty  Act,  1853, 16  &  17  Vict. 
c.  51.  It  was  held  hy  the  Lord  Ordinary  (Ardmillan),  and  acquiesced  in,  that  when  a  party 
bound  himBelf  in  a  contract  of  marriage  to  pay  to  trustees  for  the  wife  and  children  a  sum  of 
£2000,  at  the  first  term  after  his  death,  the  amount  on  becoming  payable  was  subject  to  duly 
as  a  succession  under jbhe  Act    The  case  occurred  in  February  1857,  but  is  not  reported. 

t  This  Act  having  been  repealed,  {atymij  p.  51,  note,)  the  provisions  referred  to  in  the 
text  will  be  found  re  enacted  iu  the  Bankniptcy  (Scotland)  Act,  19  &  20  Vict.  c.  79,  sections 
53  and  54. 
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vrlie&  a  trustee  has  not  been  appointed,  and  by  the  trustee  after  his      Pabt  II. 
appointment,  subject  to  review.    A  difficult  question  arises,  however,  chapter  VI. 
when  the  annuity  is  dependent  not  only  upon  survivance,  but  upon 
the  contingency  of  a  second  marriage,  if  the  annuity  is  to  be  restrict- 
able  in  that  event.    This  question  will  be  found  raised,  and  opinions 
expressed  upon  it,  but  without  a  decision,  in  the  case  of  Comb  v.  4S.  513. 
Chapman,  2d  March  1826. 

When  the  design  is  to  give  the  wife  a  claim,  not  merely  co-ordinate  ^o»e  of  mak- 
with  the  creditors,  but  preferable  to  them,  the  fund  which  is  to  fumisli  ^^^1?'^^^ 
her  provision  must  be  separated,  placed  beyond  the  jus  maritiy  and  ^^^  ™ 
»  expressly  appropriated  to  her  use.   This  may  be  done  either  by  taking  hdbbahd.  ^ 
the  right  to  the  wife  herself  excluding  the  jus  mariti,  or  by  paying 
it  over  to  trustees,  or  investing  it  in  their  names  for  her  behoof.     The 
object  is  frequently  accomplished  by  insurance  upon  the  husband  s 
life,  assigned  to  trustees,  or  effected  in  their  names  under  a  declara- 
tion of  the  purpose  of  the  trust.     When  the  arrangement  is  of  this 
nature,  the  husband  must  be  bound  to  pay  the  annual  premiums, 
and,  if  he  shall  fail,  he  may  be  forced  to  do  so  by  the  trustees,  or  by 
those  appointed  to  attend  to  the  execution  of  the  contract  on  belialf 
of  the  wife  and  children.     If  he  is  possessed  of  funds,  there  may  be 
8  som  invested  in  name  of  trustees  for  the  wife's  benefit.     The  wife 
may  also  be  secured  by  a  cautioner  on  behalf  of  the  husband,  and,  if 
the  terms  of  the  obligation  imply  that  the  cautioner  is  only  liable  if 
the  husband  fail  to  implement  his  obligation,  the  wife  will  be  bound 
to  discuss  the  husband's  estate,  before  insisting  on  a  charge  against 
the  co-obligant.     Of  this  there  is  an  example  in  Wishart  v.  Wishart,  13  S.  769. 
I6th  May  1835,  reveraed  12th  May  1837.  App'sw^""''* 

The  most  serious  hazard,  and  against  which  it  is  difficult  to  guard, 
«  iiat  of  poverty  resulting  from  the  husband's  bankruptcy  during 
his  life.     This  can  only  be  obviated  by  the  separation  of  a  present 
fond,  and  by  excluding,  in  regard  to  it,  both  the  jus  mariti  and  the 
hosband's  power  of  administration.    That  is  a  course,  however,  which 
is  seldom  available,  and  it  is  regarded  with  repugnance  by  those  who 
ijare  the  feeling  of  a  common  interest  and  a  common  responsibility. 
A  bond  by  the  husband  for  an  alimentary  allowance  during  his  life 
*ill  give  the  wife  a  jus  crediti.    This  is  common  in  England,  and  the 
•^'j'^book  contains  the  form  of  a  clause  to  the  same  efiect  in  a  Scotch 
■liarriage-contract ;  but  with  us  such  a  provision  is  rare. 
Secondlyy  as  regards  provisions  to  children — it  is  to  be  observed,  CoHPErmoir 
Hat  the  settlement  of  a  sum  payable  at  the  father's  death  gives  to  j^jo^^  qp  the  " 
-era  onlv  a  spes  sitccessionis,  and  it  may,  therefore,  be  defeated  by  marriage  axd 

**  CRBDITOBS 

'^^J  onerous  act  on  his  part,  nor  can  the  children  compete  with  his        .' 

r«Iftors:  Ooddard  v.  Stewart's  Children,  9th  March  1844.    Here^Sipw^tfaef. 

iC  provision  was  payable  by  instalments  at  twenty  and  twelve-four        

'•aths  after  the  father's  death,  with  interest  from  his  death.     The^^-  ^^^^• 
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Chapter  VI. 


Part  II.  children  were  held  not  to  be  creditors.  This  principle  residts  from 
the  common  interest  of  the  children  in  the  family  association,  which, 
as  it  secuires  to  them  benefits,  so  it  also  imposes  corresponding 
liabilities.  They  cannot,  therefore,  be  reckoned  creditors  of  a  fund, 
which  being  a  property  in  communion  between  them  and  their  parents 
is  in  a  sense  their  own.  The  nature  and  force  of  this  principle  is 
strikingly  illustrated  by  the  light  in  which  the  law  regards  illegiti- 
mate children.  These  have  no  right  to  legitim,  no  claim  upon  the 
dead's  part,  no  interest  in  the  family  means,  are  in  the  eye  of  the 
law  strangers,  and,  therefore,  a  provision  to  them  gives  them  the 
F.  C.  position  and  right  of  creditors ;  BdUantyne  v.  Dunhp,  i7th  Februaiy 

Mode  OP  COR.    1814    Here  a  bond  of  provision  to  natural  children,  granted  and 

delivered  by  the  father  while  solvent,  was  held  to  confer  a  jW  creditif 


FEERIRO  UFOR 
OHILDREN  A  jtU 

crediti. 


M.  12919. 


2  S.  730. 
16  D.  7. 


M.  12924. 


F.  C. 


M.  12922. 


Mode  op  mak- 
ing CHILDBSR 
PREFERABLE  TO 
CREDITORS. 


although  not  payable  till  his  death.    The  children  of  the  marriage, 
however,  may  have  3,ju8  crediti  conferred  upon  them,  and  they  will 
have  that  right,  if  their  provision  be  made  payable  at  affixed  dale,  or 
at  a  date  which,  though  not  precisely  fixed,  may  arrive  during  the 
father's  life;  BaUingaU  v.  Hendersons,  31st  January  1759.    Here  the 
term  of  payment  was  the  majority  or  marriage  of  each  child,  which 
was  held  to  constitute  them  proper  creditors.    To  the  same  effect  ate 
the  cases  oiJoUy  y:Orabam,  24'th  February  1824,  and  Oruikshank's 
Trustees  v.  Cruikshank,  2d  November  1853.    The  same  result  is 
produced,  if  the  provision,  although  not  {payable  till  after  the  father's 
death,  be  made  to  bear  interest  from  the  majority  or  marriage  of  the 
children  ;  Mackenzie's  Creditors  v.  His  Children,  2d  February  1 792, 
If  the  provision  be  payable  at  the  dissolution  of  the  marriage,  that 
also  will  confer  upon  the  children  the  character  of  creditors,  because 
that  event  may  happen  during  the  father's  life.    The  payment  at  a 
fixed  term,  or  at  a  term  which  may  arrive  before  the  death  of  the 
father,  must  not  be  subject  to  any  condition  or  contingency,  other- 
wise there  will  be  a  mere  spes  successionis.    Accordingly,  in  Brown  v. 
Govan,  1st  February  1820,  although  the  amount  was  taken  payable 
at  the  children's  majority  or  marriage,  it  was  stipulated  by  a  subse- 
quent part  of  the  deed,  that  it  should  not  be  payable  till  after  the 
father's  deatL     The  provision  was,  therefore,  held  not  to  import  a 
jus  crediti ;  and  the  same  rule  was  applied  in  Mactamsh's  Children 
v.  His  Creditors,  15th  November  1787,  where,  although  marriage  or 
majority  was  the  stipulated  term,  the  payment  was  dependent  with 
regard  to  its  amount  upon  whether  this  heir  to  a  certain  marriage 
should  succeed  to  the  father's  estate. 

The  children  can  be  made  preferable  to  creditors  only  by  taking  the 
fee— that  is,  the  right  to  the  substance  of  the  property  or  money — 
out  of  the  father,  and  vesting  it  in  them  or  in  trustees  for  their 
benefit  We  have  not  space  to  enter  at  present  into  a  full  examina- 
tion of  the  important  and  difiicult  subject  of  fee  and  liferent,  ami 
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shall  only  explain  some  of  the  familiar  instances  of  the  use  and  effect      Past  II. 
of  these  terms.    When  the  fee  of  a  sum  of  money  remains  in  the  chapter  vi. 
father,  it  is  subject  to  the  diligence  of  his  creditors,  and  the  question,  Provisions  to 
whether  the  children  are  creditors,  will  depend,  as  we  have  seen,  upon  parent  in  life- 

RENT    AND 

the  terms  in  which  the  provisions  to  them  are  conceived.  It  will  not  children  in 
readily  be  presumed,  that  the  father  has  been  divested  of  the  fee  of  ^"■ 
his  own  money,  unless  terms  be  used  which  admit  of  no  other  con- 
struction. Although,  therefore,  a  bond  for  money  lent  by  the  father 
be  taken  to  the  father  and  mother  in  liferent  and  to  the  children  in 
fee,  the  children  hot  being  named,  the  fee  still  remains  in  the  father, 
because  it  is  said  the  law  will  not  allow  a  fee  to  be  in  pendente. 
But,  if  the  father's  liferent  be  qualified  by  the  word  "  aUenarly"  or 
**  anli/y'*  that  is  held  to  be  an  absolute  restriction,  indicating  that  he 
is  divested  of  the  fee.  A  preference  may,  therefore,  be  conferred 
upon  the  children,  by  investing  their  provision  upon  a  title  exclusive 
of  the  father's  right  of  fee,  as,  for  instance,  in  favour  of  the  wife  in 
liferent,  and  the  children  in  fee,  excluding  the^W  maHti,  or,  in  favour 
of  the  father  in  liferent  for  his  liferent  use  allenarly  and  the  chil* 
dren  in  fee.  In  the  case  of  Macdonald  v.  M^Lnchlan,  14th  Januaty  9  s.  269. 
1831,  a  separate  bond  was  taken  to  the  husband  and  his  wife  and  the 
longest  liver  of  them  in  liferent,  and  to  the  children  already  pro- 
created or  to  be  procreated  in  fee,  whom  failing  to  the  husband  him- 
self and  to  his  heirs  and  assignees.  Under  this  destination  the  fee 
was  held  to  be  in  the  husband,  the  provision  of  liferent  to  him  not 
being  made  absolute  by  the  word  '*  alienarly"  or  "  only"  and  the  words 
substituting  him  upon  failure  of  children  of  the  marriage  being  held 
to  decide  where  the  fee  lay.  Such  questions,  however,  are  always  in 
a  great  measure  dependent  upon  the  circumstances  of  the  particular 
case^  and  the  solution  rests  not  merely  upon  the  words  used,  but 
mainly  also  upon  the  intention  of  the  parties,  as  indicated  by  circum- 
stances which  are  looked  to  in  explanation  of  the  terms.  Thus,  where 
8  sum  was  settled  by  the  husband's  father,  payable  at  his  death,  upon 
the  husband  and  wife  in  conjunct  fee  and  liferent,  (an  expression  which 
generally  leaves  the  fee  in  the  person  from  whom  or  from  whose  friends 
the  fund  was  derived,)  for  the  liferent  use  allenarly  of  the  wife  if  she 
should  survive,  and  upon  the  children  naacituri  in  fee,  whom  failing  the 
husband,  here,  although  the  terms  used  would  appear  to  indicate  more 
decidedly  a  fee  in  the  husband,  than  in  the  case  of  Macdonald,  yet  the 
fee  was  held  to  be  in  the  children  on  account  of  various  circumstances, 
viz.,  the  wife's  money  having  been  settled  on  the  children,  which  was 
held  as  an  equivalent  provision  to  them  on  the  father's  side — the  inter- 
eat  being  made  payable  to  the  children,  even  during  the  grandfather's 
life,  if  both  parents  should  predecease  them — a  power  of  division  being 
given  to  the  father,  which,  if  he  was  to  have  had  the  fee,  was  unneces- 
saiy,  such  power  being  inherent  in  a  fiar — ^and  the  father  being  taken 
bound  to  invest  the  sum^  when  it  should  accrue,  at  the  sight  of  persons 
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Part  II.  named  in  terms  of  the  destination  prescribed  in  the  contmct ;  MUkr 
Chafteb  VI.  ^'  ^i^^*^  OhUdreny  14jth  November  1833.  The  presumption  in  favour 
PROYI8IOK8  TO  of  the  father,  that  the  fee  is  in  him,  is  counteracted,  if  a  trust  be  created 
PARBHT  iH  LIFE-  jq  ordcr  to  socuro  the  children's  provision :  Bushhy  v.  Benny,  23d 
DBENiMFEE,  Juuc  1825.  Hcro  the  father  bound  himself  to  pay  ^10,000  to  the 
^*^'  children  of  the  marriage  at  the  first  term  after  the  deatli  of  the  longest 

4S.no'.  liver,  and  to  infeft  certain  trustees  for  the  children's  security,  the 

money,  if  he  should  pay  it  to  redeem  the  lands,  being  to  be  lent  by 
the  trustees  on  security  for  payment  to  himself  of  the  interest  dnriog 
his  life  and  after  his  death  to  his  wife,  and  on  her  death  for  payment 
of  the  principal  sum  to  the  children,  and  failing  them  in  trust  for 
himself  and  his  heirs.    Here  the  settlement  as  regards  the  destina- 
tion was  substantially  the  same  as  in  the  case  of  Mdcdanaldf  where 
the  fee  was  held  to  be  in  the  father,  but  the  presumption  of  the  fee 
being  in  the  father  was,  in  this  case,  held  to  be  redargued  by  the 
conveyance  to  trustees,  and  by  the  security  given  to  them  in  imple- 
ment of  the  obligation,  and  the  fee  was  therefore  held  to  belong  to  the 
children.    The  same  decision  was  pronounced  in  the  subsequent  case 
16  S.  9i8.        of  Herrtea,  Farquhar,  <fe  Co.  v.  Brown,  9th  March  1838,  where  the 
opinions  of  the  whole  Court  were  taken,  in  which  opinions  there  will 
be  found  a  full  examination  of  the  law  and  decisions  upon  this  sub- 
ject.   The  circumstances  of  the  case  were  these : — In  an  antenuptial 
contract,  the  husband,  standing  infeft  in  certain  lands,  bound  himself 
to  pay  1^^20,000  to  the  younger  children  of  the  marriage,  payable 
at  such  terms  and  in  such  proportions  as  he  should  appoint,  and, 
failing  any  appointment,  six  months  after  his  death  equally  among 
the  children,  interest  to  run  from  his  deatL    He  granted  a  precept 
to  infeft  trustees  for  behoof  of  the  younger  children  in  security  of  the 
^20,000,  and  he  ako  disponed  his  lands  to  himself  and  a  series  of 
heirs  under  burden  of  the  provision  to  the  younger  children.     Infeft- 
ment  having  been  taken  both  by  the  trustees  and  the  husband,  it 
was  held,  in  an  action  at  the  instance  of  subsequent  creditors  of  the 
husband,  that  the  trustees  were,  in  virtue  of  their  infeftment,  entitled 
to  compete  with  the  diligence  of  the  pursuers,  and  to  rank  in  their 
proper  order  according  to  the  preference  conferred  upon  them  by 
16  D.  7.  their  heritable  security.     In  the  case  of  Oruikskank's  IVustees  v. 

Cruikshank,  4th  November  1853,  it  was  held  that  provisions  to  ckil* 
dren  under  antenuptial  contract,  payable  at  majority  or  marriage, 
give  the  children  a  jus  crediti,  and  that  the  father,  having  granted 
heritable  security  therefor  in  favour  of  trustees,  was  debarred  from 
competing,  after  the  children's  majority,  with  their  claims  upon  the 
rents  and  price  of  the  estate,  over  which  their  provisions  had  been 
secured  without  any  reservation  of  his  liferent  or  power  of  control 
12  D.  963.  The  precise  effect  of  a  trust  is  well  brought  out  in  Wood  v.  Begbie^ 
7th  January  1850,  where  the  husband  assigned  a  sum  to  trustees, 
with  instructions  to  invest  the  capital,  and  pay  the  inter<2st  to  Lim 
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during  life,  and  after  his  death  to  hold  the  capital  for  the  purposes      Past  II. 

of  the  marriage-contract.    The  husband  having  been  sequestrated,  chaptbk  VI. 

his  creditors  were  preferred  to  the  liferent,  and  the  marriage  trustees 

to  the  capital.    The  effect  of  the  qualifying  word  "  aUenarly"  will  be 

seen  exemplified  in  Cunningham  v.  Thomson,  19th  June  1827,  where  5  S.  814. 

a  bond  in  terms  of  a  settlement,  giving  a  fund  to  a  wife  and  her 

husband  in  liferent  for  their  liferent  use  allenarlj,  and  to  the  children 

of  the  marriage  in  fee,  was  held  to  make  the  parents  liferenters  and 

the  children  fiars.    When  a  fund  is  vested  in  the  husband  and  wife 

in  conjunct  fee  and  liferent,  the  fee,  by  the  ordinary  presumption, 

is  in  the  husband,  and  his  creditors  can,  therefore,  attach  it  under 

burden  of  the  wife's  liferent.* 


OF  TOGHEB  TO 
HUSBJkND. 


(3.)  Disposal  of  the  Wife's  Property. — The  usual  settlement  of  the  ^^Jl^t^*^^ 
wife's  property  is  simply  to  convey  it  to  the  husband.    It  then  forms 
a  part,  but  only  a  part,  of  the  consideration  upon  which  the  provisions 
granted  by  him  are  made ;  and  the  interests  of  the  widow  and  chil- 
dren are  regulated  exclusively  by  these  provisions,  which,  in  their 
amount  and  the  mode  of  securing  them,  will  be  determined  in  some 
measure  by  a  regard  to  the  wife's  means.     The  sum  which  may  be 
given  by  the  wife's  father  along  with  her  hand  is  called  the  tocher. 
When  she  possesses  any  special  fund,  such  as  a  bond,  or  an  expecta- 
tion of  property  to  be  acquired  during  the  marriage,  the  conveyance 
of  sQch  property  or  expectation  to  the  husband  in  fee  or  liferent 
Tests  him  with  a  complete  right,  which  will  be  available  to  himself 
or  his  creditors,  although  he  may  have  failed  to  implement  obligations 
in  the  marriage-contract  to  secure  her  provisions ;  and  his  non-imple- 
ment of  these  does  not  authorize  the  wife  to  retain  her  own  funds, 
unless  they  have  been  specially  destined  by  the  contract  to  form  a 
*5curity  for  her  provisions ;  OreenhiU  v.  Aitken  or  Ford,  24th  June  3  S.  169. 
1824.    But  where  a  particular  fund  belonging  to  the  wife  has  been 
eonveyed  under  an  obligation  to  lay  it  out  for  her  behoof,  that  gives 
iior  a  claim  preferable  to  his  creditors  while  the  fund  exists ;  Part-  M.9144. 
■•^s  of  the  Haddington  WooUen  Manufactory  v.  Gray,  20th  January 
^7fi}.     On  the  other  hand,  the  main  consideration  for  the  provisions 
«cttled  by  the  husband  in  the  marriage  contract,  is  the  marriage 
•<3ei^  and  not  the  tocher;  and,  therefore,  the  husband  is  liable  to 
^ike  good  the  wife's  provisions,  although  the  tocher  have  not  been 
>.d  ;   Wighman  v.  Wilson,  30th  July  1777.  ^-  ^^^'* 

If  it  be  intended  to  reserve  the  wife's  property  to  herself,  that  may  Reskkvation 
<^  done  effectually  by  excluding  the  jus  mariti,  notwithstanding  the  means  to  heq 


*  8c«  the  cam  of  Myle$  v«  Caiman  and  others,  12th  February  1857,  where  it  was  held,  10  D.  408. 
•J  iLe  cxreacDsUnces,  that  a  conveyance  to  the  spouses  and  the  longest  liver  uf  them  in  con- 
I  »-t  fin  aod  liferent,  and  to  the  children  procreate  or  to  be  procreate  betwixt  them,  whom 
^«iij.^.  to  the  laid  tongcat  liver,  and  her  or  his  heirs  and  assignees  in  fee,  did  not  vest  the  fee 
•n  *^*'  hcabaiicl  notwithstanding  the  wife's  predecease. 
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FiJlT  II. 

Chapter  VI. 

EXCLUBION  OF 

jtu  martti  and 

SIGHT  OF  AD- 
MliriOTRATION. 


M.  6842. 


11  S.  132. 


F.  C. 


M.  5844. 


Hume,  206. 


M.  5848. 


opinion  of  Staib,  where  he  says  as  to  excluding  the  jus  martti : — "  The 
"  very  right  of  the  reservation  becomes  tlie  husband's  jure  mariU, 
'^  and  makes  it  elusory  and  ineffectual,  as  always  running  back  upon 
"  the  husband  himself,  as  water  thrown  upon  a  higher  ground  doth 
"  ever  return."    This  is  a  subtlety  which  has  long  been  disregarded ; 
and  there  is  no  doubt  that  both  the  jus  martti  and  the  husband's 
right  of  administration  can  be  effectually  excluded,  as  was  done  in  the 
case  o{  Murray's  Trustees  v.  DalrymplSy  5th  February  1745,  by  the 
wife's  conveyance,  before  marriage,  for  behoof  of  herself  and  her  chil* 
dren.     Assignation  by  the  wife  of  moveable  property,  in  an  antenup- 
tial contract,  in  such  terms  as  to  give  to  the  husband  only  the  life- 
rent with  a  fiduciary  fee  on  behalf  of  the  children,  forms  an  effectual 
exclusion  of  the  jus  mariti.     Such  an  assignation  does  not  require  to 
be  intimated  in  order  to  exclude  the  husband's  creditors.    They  are 
not  entitled  to  presume,  that  he  obtains  the  rights  conferred  by  the 
legal  assignation  attendant  upon  marriage,  and  it  is  their  business  to 
inquire  what  were  the  conditions  of  the  marriage  ;  RoUo  v.  Shaw  or 
Ramsay f  28th  November  1832.     Where  the  wife's  property  is  vested 
in  the  joint  names  of  the  husband  and  wife,  that  is  notice  that  the 
wife  has  a  separate  interest,  and  such  property  is  not  attachable  for 
the  husband's  debt.    So,  where  bank  shares  were  bought  with  the 
wife's  funds,  and  the  transfer  taken  to  her  husband  and  herself,  the 
bank  was  not  allowed  to  retain  the  shares  in  satisfaction  of  a  debt  due 
by  the  husband ;  Gairdners  v.  Royal  Bank  of  Scotlandy  22d  June 
1815.     The  jus  mariti  and  right  of  administration  may  be  excluded 
also  by  third  parties  bestowing  property  upon  the  wife  and  fetmily ; 
Annand  and  CoUioun  v.  ChesseUs^  4th  March  1774.     Here  the  wife's 
father,  in  conveying  his  estate  for  behoof  of  her  in  liferent  and  her 
children  in  fee,  debarred  the  husband's  jti«  mariti,  and  him  from  the 
administration  and  management.     The  House  of  Lords  affirmed  the 
judgment  of  the  Court  of  Session,  whereby  it  was  found,  that  neither 
the  funds  nor  the  annual  rents  were  affectable  by  the  husband's  credt- 
tora     At  the  same  time,  the^'u^  mariti  is  an  interest  strongly  founded 
in  the  law,  and  it  can  only  be  excluded,  therefore,  by  words  which  un- 
equivocally  express  or  import  such  exclusion.     A  general  reservation 
of  the  parties'  respective  means  from  the  control  of  each  other  was 
held  ineffectual  to  exclude  the  jus  mariti,  in  the  case  of  Cuthberlson 
V.  PoUocky  22d  November  1799.     But  when  property  is  thus  sepa- 
rated from  the  operation  of  the  ordinary  rules  of  law,  it  must  be 
kept  in  a  distinct  form,  as  by  securities  in  the  name  of  the  wife,  or, 
where  it  consists  of  real  moveables,  they  must  be  inventoried ;  Mac- 
ddhaid  or  Duff  v.  Doiff,  29th  January  1793.     Here  furniture  bo- 
longing  to  the  wife,  and  settled  by  antenuptial  contract   for  her 
behoof,  was,  notwithstanding,  allowed  to  be  poinded  for   the  hus- 
band's debt,  because  there  had  been  no  inventory,  and  it   'was  held 
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that  everything  moveable  is  presumed  to  be  the  husband's,  until      Part  II. 
the  contrary  be  proved.*    The  jus  mariti  may  also  be  debarred  cnAmB  VI. 
by  the  conveyance  of  the  wife's  property  to  trustees ;  Blair  v.  m.  5846. 
Matlock,  25th  January  1776.     It  is  unnecessary  to  dwell  upon  the 
ordinary  rule  of  law  which  exempts  the  wife's  paraphernalia  from 
i\iQ  jus  fnaritL 

(4.)  Provision  against  premature  dissolution  of  the  marriage.f — By 
this  it  is  declared,  that,  although  the  marriage  be  dissolved  within  a 
year  and  day  without  a  living  child,  yet  the  contract  and  whole  provi- 
sions shall  subsist  and  be  effectual,  notwithstanding  any  law  or  practice 
to  the  contrary.    In  order  to  subject  settlements  made  before  marriage 
to  the  rule  which  renders  them  inoperative  by  dissolution  within  year 
and  day,  it  is  necessary  that  such  settlements  shall  have  been  made 
expressly  in  contemplation  of  the  marriage.     For,  if  they  have  a  foun- 
dation irrespective  of  the  marriage,  that  will  exempt  them  from  the 
effects  of  the  dissolution,  which  are  confined  to  provisions  of  which 
marriage  is  the  consideration.     Accordingly,  a  disposition  to  a  be- 
trothed wife  for  pure  love,  favour,  and  esteem,  was  found  effectual  to 
her,  although  the  marriage  dissolved  within  year  and  day,  because  not 
granted  expressly  in  contemplation  of  marriage ;  Hunters  v.  Brown,  M.  6i64. 
24th  July  1 766.     But  it  is  a  well-established  rule,  that  all  settlements 
by  marriage-contract  fly  off  upon  the  dissolution  of  the  marriage 
within  year  and  day,  if  there  be  not  a  clause  to  prevent  that  result. 


HALF  OP  WIPE 
AND  CHILDREN. 


The  marriage  contract  nominates  parties  to  require  implement  on  Nomination  of 
behalf  of  wife  and  children.  This  provision  is  designed  to  secure  p^^^^Jj^pi^e. 
attention,  when  necessary,  to  the  interests  of  the  wife  and  children,  mknt  on  wb- 
Tlie  Court  will  always  appoint  tutors  or  curators  ad  litem,  when  a  suit 
is  instituted.  But  the  benefit  of  the  nomination  in  the  contract  is, 
that  it  provides  parties  with  powers  of  inquiry  and  interference,  when 
^casion  may  arise,  and  thus  obviates  the  consequences  of  neglect. 
If  the  provision  be  omitted  in  the  contract,  the  Court  will  supply  it, 
^nd  name  parties  to  concur  with  the  wife  and  children  in  carrying 
on  suits  or  doing  diligence  for  implement  and  security  of  their  pro- 

*  It  Of  not  an  nnlimited  principle,  that  all  moveable  property  of  the  wife  becomes,  imme- 
'  &:elr  on  marriage,  the  property  of  the  husband.  The  doctrine  of  presumed  ownership  does 
'  t  go  so  &r.     Accordingly,  where  a  house  and  fiirniture  had  been  disponed  by  a  stranger  to 

•-.  Qiunarried  woman,  exclusive  of  the  jW  mariH  and  right  of  administration  of  any  husband 
"^ "  might  marry,  and  to  her  heirs  and  disponees,  the  furniture  was  held  sufficiently  protected 
'  >  '^^rre  of  sach  conveyance  against  the  diligence  of  the  creditors  of  her  husband  whom  she 
t'<]  married  after  the  disponer^s  death,  and  who  came  to  reside  in  her  house,  although 
t  /bad  executed  no  marriage  contract  by  which  the  jus  tnariti  was  renounced,  nor  was  there 
i.»"  conveyance  of  her  property  by  the  wife  previously  to  the  marriage  to  trustees,  in  order 
* '  Diard  her  rightB  ;    Young  v.  Loudoun,  26th  June  1865.  17  I>.  908. 

*  This  provision  ia  no  longer  necessary ;  18  Vict.  c.  23,  ?  7f  see  st//7ra,  p.  426,  note. 
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Pakt  II.      Visions ;  Macphersony  18tli  January  1773.    It  is  also  to  be  observed, 
Chaftks  YI.  ^^^^  while  the  noibination  of  such  guardians  is  a  precaution  on  behalf 
M.  6062.  of  the  wife  and  children  to  secure  their  rights,  it  does  not  render 

these  rights  conditional  upon  the  acts  of  the  parties  named,  and  their 
claims,  therefore,  are  not  impaired  by  the  negligence  of  those  ap- 
7  D.  125.  pointed.  Accordingly,  in  Wilson  or  Wishart  v.  Wishart,  16th  No- 
vember 1844,  a  cautioner  was  subjected  in  liability,  although  the 
husband's  obligation  for  which  he  was  bound,  was  only  to  secure  a 
certain  sum  on  being  required  by  trustees,  and  the  husband  had 
never  been  so  required,  and  died  insolvent. 


Operitioh  of       We  have  thus  examined  the  leading  provisions  of  the  antenuptial 
FENDED  TILL     coutract     It  will  be  completed  with  a  clause  of  registration,  and 
MAJuuAQB.        testing  clause  in  ordinary  form.    It  must  be  kept  in  view,  that, 
although  the  contract  be  executed  and  completed,  it  is  not  imme- 
diately effectual,  its  operation  being  suspended  until  the  marriage 
itself  takes  place.    This  is  evident  from  the  preamble,  which,  while 
it  bears  that  the  parties  accept  of  each  other  as  lawful  spouses,  adds, 
that  they  promise  to  solemnize  the  bond  of  marriage  with  all  conve- 
nient speed.    Before  the  marriage  takes  place,  therefore,  the  contract, 
although  executed,  may  be  resiled  from,  which  will  annul  all  its  pro- 
visions, leaving  to  the  party  aggrieved  a  claim  of  damages  for  breach 
Homologation  of  promise.     But,  while  a  perfect  deed  does  not  make  a  marriage,  the 
completion  of  the  marriage  has  an  important  effect  upon  an  imperfect 
deed,  a  defective  contract  of  marriage  being  validated  by  tlie  sub- 
sequent marriaga     Of  this  we  have  already,  in  treating  of  homolo- 
gation, seen  an  example  in  the  case  of  Wemysaes  v.  Wemyss,  16th 
November  1768,  where  the  deed  was  held  effectual,  though  not  sub- 
scribed by  the  wife,  but  only  by  her  father  and  the  husband.    The 
same  doctrine  is  exemplified  in  BuMy  v.  Renny,  23d  June  1825, 
already  cited,  the  deed,  which  consisted  of  three  sheets,  having  been 
signed  only  upon  the  last  page ;  and  the  principle  will  be  found  very 
forcibly  stated  in  Falconer  v.  Madeod,  14th  January  1830,  Lord 
Gillies  remarking,  that,  in  order  to  make  a  relevant  case  for  reduc- 
tion, after  marriage  has  taken  place  on  the  faith  of  the  deed,  it  is 
not  enough  to  allege  defects  in  the  solemnities,  but  forgery  must  be 
averred — that  is,  that  it  is  a  contract  which  the  parties  did  not  even 
intend  to  execute ;  and  of  tliis  Baron  Hume  has  preserved  an  illus- 
tration in  Wilson  v.  Pringles,  24th  February  1814,  where  the  wife's 
signature  (if  genuine)  had  been  procured  by  the  forcible  leading  of 
her  hand,  she  being  ignorant  of  the  contents  of  the  deed. 


OP  DKFECTIVE 
OOMTKACT, 


M.  9174. 


4  8.  110. 


8  S.  312. 


Hume,  923. 


2.  Postnuptial  Settlements. — A  contract  made  a/ler  marriage  does 
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not  necessarily  dijBTer  in  its  terms  from  one  made  before,  excepting  in     Tart  ll. 
the  narrative,  which,  instead  of  an  acceptance  by  the  parties  of  each  chapter  VI. 
other  and  a  promise  to  solemnize  the  marriage,  bears  that  no  contract  Differbitcebe- 
was  made  at  the  time  of  the  mamai^e,  and  that  the  parties,  to  supply  twbek  aotb- 

,__,  ,-  °'  ,  -nil  .  HUPTIAL  AND 

that  defect,  have  now  resolved  to  make  a  settlement.  But  there  is  an  pobtmuftial 
important  difference  in  the  effect  of  the  contract,  from  its  being  made  coetractb. 
after  marriage  instead  of  before  it.  The  parties  are  not  now  indepen- 
dent contractors.  They  do  not  occupy  the  relation  of  strangers,  but 
have  a  common  interest  in  the  property  held  in  communion.  Their 
contracts  regarding  it,  therefore,  cannot  possess  the  onerous  character 
of  those  between  strangers,  but,  on  the  contrary,  are  contemplated 
with  some  degree  of  jealousy,  as  dealings  between  parties,  who  have  a 
mutual  interest  adverse  to  the  interest  of  those  who  stand  in  the  posi- 
tion of  creditors  towards  the  familj  property.  The  postnuptial  contract 
cannot,  therefore,  possess  a  character  so  highly  obligatoiy  as  one  made 
before  marriage.  Still,  however,  the  marriage  itself,  although  past, 
is  an  onerous  cause  for  provisions  to  a  certain  extent ;  and,  therefore, 
a  postnuptial  provision  to  a  wife  is  sustained,  in  so  far  as  it  is  moderate 
in  amount)  and  suitable  to  the  circumstances  of  the  parties,  provided 
the  husband  has  not,  at  the  date  of  granting  it,  incurred  other  debts 
and  obligations  exceeding  the  amount  of  his  means.  In  Campbell  v.  M.  938. 
Campbell's  Creditors,  26th  July  1 744,  a  bond,  granted  to  a  wife  after 
marriage  for  an  annuity  of  «£^100,  was  sustained  to  the  extent  of  £50 ; 
and,  in  Jeffrey  v.  CampbelTs  Children,  24th  May  1825,  a  postnuptial  4  S.  32. 
settlement,  little  exceeding  the  value  of  the  property  received  with 
the  wife,  was  also  sustained,  upon  proof  of  the  husband's  solvency  at 
the  date  of  the  contract.  The  case  of  Sharp  v.  Christie^  19th  January  i  D.  896. 
1839,  is  to  the  same  effect,  a  liferent  disposition  granted  during 
solvency  to  a  wife  not  otherwise  provided  for,  and  not  excessive  or 
nnsnitable,  being  held  onerous  and  irrevocable,  and,  when  followed 
hj  infeflment,  preferable  to  creditors. 

Settlements  after  marriage  are  subject  to  the  rules  of  law  affecting  Postnuptul 
donations  inter  virum  et  uxarem;  and  they  are,  therefore,  revocable,  '^^^    . 
in  so  far  as  granted  without  proper  or  remuneratory  consideration,  vocablb  by  a 
The  means  of  the  parties  form  an  element  in  judging  of  the  propriety  "^''""* 
and  adequacy  of  the  settlement,  and,  where  a  postnuptial  provision  to 
a  wife  was  greatly  inadequate,  considering  her  husband's  means,  she 
was  held  entitled  to  revoke  her  acceptance  of  it,  although  judicially 
ratified ;  M'NeUl  v.  Steel's  Trustees,  8th  December  1829.    There  the  8  S.  210. 
chief  ground  for  allowing  the  revocation  was,  that  the  widow  was  to 
forfeit  the  entire  provision,  if  s1)e  married  a  second  time.    This  was 
held  to  make  the  provision  grossly  unequal,  and  she  was  held  entitled 
to  revoke,  even  after  her  husband's  death.     But,  if  the  provisions  are 
rational  and  equal,  the  mutual  considerations  render  the  contract 
onerous,  and  it  cannot  be  revoked ;  Hephurn  v.  Brown,  6th  June  2  Dow'*  App. 
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Part  II. 
Chapter  VI. 


13  S.  517. 
1  D.  474. 


3  D.  394. 


Postnuptial 
provj8ion8  to 

miLDRKN. 


2  D.  225. 


Effect  op 
postnuptial 
dkkd,  alter- 
ing antenup- 
tial contract 


8  S.  937. 


1  D.  1177. 


181 4.    Here  a  postnuptial  contract  gave  the  entire  property  of  the 
spouses  (with  an  exception  on  both  sides)  to  tHe  survivor.    The  hus- 
band afterwards  executed  a  settlement  in  favour  of  a  different  partj, 
which  was  challenged  by  the  widow.    The  Court  of  Session  found, 
that  the  postnuptial  contract  was  gratuitous,  and,  therefore,  revocable. 
But  the  House  of  Lords  reversed  the  judgment,  holding  the  provision 
not  to  be  gratuitous,  inasmuch  as  by  the  contract  the  wife  had 
debarred  her  next  of  kin  from  claiming  half  the  goods  in  communion, 
if  she  should  predecease,  and  she  had  also  given  up  certain  legal 
claims,  and  bound  herself  to  educate  and  settle  the  children,  and  to 
secure  a  provision  to  them  equal  to  half  the  goods.     Besides  the 
element  of  equality,  regard  is  to  be  had  also,  as  already  noticed,  to 
the  consideration  of  the  suitableness  of  postnuptial  provisions  to  the 
party's  means  at  the  time  of  granting  them.     A  postnuptial  contract 
is  revocable  by  a  wife,  only  if  she  can  show,  that  its  provisions  in  her 
favour  are  disproportionate  to  the  husband's  means  at  the  date  of  the 
contract     The  criterion  is  the  state  of  his  fortune  theny  and  not  at  his 
death ;  NUbett  v.  Nisbett's  Trustees,  24th  February  1835,  and  see  also 
dictum  of  Lord  Moncbeiff  in  Dixon  v.  Fisher ,  8th  February  1839. 
The  grounds  upon  which  the  provisions  in  a  fair  and  deliberate 
mutual  contract  after  marriage  are  not  revocable  will  be  found  shortly 
and  clearly  stated  by  the  same  learned  Judge  in  ThomhiU  v.  Mtu- 
pherson,  20th  January  1841. 

As  regards  children,  it  is  clear  that  the  claim  of  legitim  cannot  be 
barred  by  a  postnuptial  contract.  Postnuptial  provisions  may  be 
settled  on  ihe  children,  and  these  will  be  held  irrevocable,  where  the 
circumstances  yield  a  reasonable  presumption  that  this  was  intended, 
as  in  Smitton  v.  Tod,  16th  December  1839,  where  there  was  a  de  prce- 
senti  conveyance  of  bonds  to  trustees,  authorizing  them  inter  alia  to 
apply  the  proceeds  in  the  maintenance  and  education  of  the  granter  s 
children.     The  provision  was  held  to  be  irrevocable. 

On  the  other  hand,  when  the  rights  of  husband  and  wife  are  settled 
by  antenuptial  contract,  deeds  made  afterwards,  by  which  either  party 
gives  up,  without  consideration,  advantages  secured  by  the  previous 
'  contract,  are  donations,  and  therefore  revocable.  Such  subsequent 
deeds  cannot  prove  their  own  narrative,  nor  can  the  power  of  revoca 
tion  be  elided  by  giving  an  interest  to  a  third  party,  such  interes 
depending  virtually  upon  the  pleasure  of  the  party  favoured.  Thes 
doctrines  will  be  found  clearly  stated  in  Ix>rd  Moncrbiff's  interlocutor 
and  illustrated  by  the  circumstances,  in  Jardine  v.  Currie,  17th  Jun< 
1830.  The  antenuptial  settlement  being  thus  regarded  as  full  implc 
ment  of  the  onerous  obligations  of  the  parties,  therefore,  in  regard  t 
subsequent  provisions,  or  to  the  removal  of  restrictions  affecting  prt 
visions  made  before  marriage,  the  wife  is  regarded  as  a  donee,  an 
for  these  she  cannot  compete  with  creditors.     So,  in  M^LtuMan 
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Watiorij  6th  July  1839,  the  qualification  imposed  upon  an  annuity  in      Part  II. 
an  antenuptial  contract,  by  its  being  declared  terminable  upon  the  cuapter  VI. 
wik'a  second  marriage,  having  been  removed  by  a  posterior  deed,  the 
wife  was  found  entitled  to  rank  only  pari  passu  with  a  legatee,  to 
whom  she  would  have  been  preferable,  had  the  postnuptial  declara- 
tion given  a  right  of  credit.     This  case  may  be  advantageously  com- 
pared with  Ross  V.  Mackenzie,  11th  July  1838,  where  an  annuity,  16S.  1385. 
provided  before  marriage,  was  held  to  give  such  a  right  of  preference, 
that  implement  of  it  must  be  secured,  although  at  the  risk  of  exclud- 
ing legatees  entirely. 

Provisions  to  children  in  a  postnuptial  contract  are  accounted  PosTNumAL 
gratuitous ;  and  they  are,  therefore,  reducible,  if  the  father  was  in-  l^JJ^^^^JS,  ^ 
solvent  at  the  date  of  delivery.  gratuitou». 


HUSBAND'S 
POWERS  AS 


Wien  the  fee  of  the  fund  provided  remains  by  the  terms  of  the  Limitation  op 
marriage  settlement  in  the  husband,  there  is  no  doubt  that  he  may, 
for  onerous  cau8Q3,  dispose  of  or  exhaust  it,  remaining  under  a  per-  fiar. 
wnal  obligation  to  make  good  the  provisions.     But  he  cannot  gratui- 
iouslj  assign,  so  as  to  disappoint  the  provisions.     His  powers,  how- 
ever, are  not  limited  so  as  to  prevent  acts,  which,  although  not 
manifestly  obligatory,  are  reasonable,  and,  in  point  of  prudence, 
expedient     The  question  to  be  solved  in  such  cases  is,  whether  the 
act  done  be  in  defraud  of,  or  contrary  to,  the  engagements  of  the 
marriage  articles.     In  Colquhoun  v.  Mackay,  28th  May  1828,  a  hus-  6  S.  87:>. 
band  having  granted  a  bond  to  his  wife's  daughter  by  a  previous 
marriage,  for  a  sum  bequeathed  to  the  wife  by  another  daughter,  but 
in  regard  to  vehich  the  power  of  testing  was  doubtful,  and  the  deed 
having  been  challenged  by  the  wife  and  the  children  of  the  second 
marriage  as  infraudem  of  the  contract,  by  which  the  whole  property 
W  been  provided  to  the  survivor  of  the  spouses  in  liferent  and  to 
tteir  children  in  a  specified  order  in  fee — the  Court  held  that  the 
Iwnd  was  not  in  fraudem  tabvlarum  nuptialium,  because,  although 
ilie  husband  might  be  under  no  legal  obligation  to  grant  it,  neverthe- 
less it  was  a  prudent  and  rational  act,  and  that,  therefore,  it  could 
aot  be  reduced.    In  general,  however,  the  course  of  prudence  will  be, 
^here  the  whole  property  is  settled,  to  regard  the  father  as  precluded 
from  diverting  the  funds.     But  in  one  respect,  there  is  no  doubt,  that,  IIusBANn's 
unless  excluded  by  a  very  stringent  form  of  the  settlements,  the  hus-  !!^fiJl!I^*'^ 
J^and  retains  the  power  of  moderate  encroachment  upon  them,  and  oNsixmDwiPR 
lijat  is,  in  order  to  make  a  reasonable  provision  for  the  wife  and  family  ^^^  **amilv. 
fa  second  marriage.    This  power,  however,  must  be  exercised  within 
<i'je  limits,  and,  if  so  used  as  to  encroach  in  excess  upon  the  obligations 
<'f  the  first  contract,  such  exorbitant  settlement  will  be  disallowed, 
^  in  the  case  of  Bruce  v.  Glen,  7th  February  1 761,  where  large  addi-  M.  13036. 
ional  provisions,  made  at  a  distance  of  time  after  the  second  marriage 
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Part  II.      in  favour  of  children  by  it,  were  reduced.    The  decision  in  Wood  v. 

Chaptbh  VI.  ^<^i^^>  3d  December  1823,  is  to  the  same  effect ;  and  the  latter  case 

2  S.  549.  likewise  illustrates  these  points,  viz. : — the  onerositj  of  a  postnuptial 

contract,  containing  fair  and  onerous  mutual  provisions — the  liability 
of  property  held  by  a  spouse  under  an  obligation  for  provisions  to  be 
diverted  by  onerous  acts — ^and  its  security  against  gratuitous  acts. 
As  the  validity  of  the  provision  in  the  second  contract  is  founded 
upon  the  natural  obligation  implied  in  the  marriage,  it  does  not 
appear  to  be  material  in  regard  to  such  a  settlement,  whether  it  be 
granted  before  or  after  the  marriage ;  and  a  provision  to  a  second 
family,  excessive  in  amount,  is  not  more  binding,  because  contained 

M.  987.  in  an  antenuptial  contract.    So,  in  Duncan  v.  Slo88, 8th  February  1 785, 

a  jointure  to  a  second  wife,  made  in  an  antenuptial  contract,  and 
of  an  amount  disproportionate  to  the  grantor's  means,  was  restricted 
''  to  a  rational  extent/'  in  the  same  manner  as  if  it  had  been  granted 
in  a  postnuptial  contract.  It  is  necessary  here,  however,  to  look  to 
the  mode  in  which  the  provisions  to  the  first  family  are  settled.  If 
the  husband  is  divested  of  the  fee,  and  the  fund  placed  beyond  his 
control,  as  by  the  creation  of  a  trust,  it  is  difficult  to  see  how,  upon 
principle,  the  fund  can  still  be  held  to  be  within  his  power  of  settle- 

1. 642.  ment     Mr.  Bell  in  his  Commentaries  says,  that,  if  the  provisions  to 

a  wife  are  granted  after  the  contraction  of  debt,  (which  is  the  posi- 
tion  of  a  party  who  has  validly  tmnsferred  the  fee  of  his  property  to 
his  children,)  the  natural  obligation  to  aliment  a  wife  will  sustain 

9  D.  124.  the  provision  to  a  moderate  extent  But,  in  Outhrie  v.  Cowan,  21st 
November  1846,  the  Judges  of  the  First  Division  were  equally  divided 
upon  the  question,  and  a  reference  to  the  whole  Court  was  prevented 
by  compromise.  The  practitioner,  therefore,  must  regard  it  aa  a 
doubtful  point,  whether  a  provision,  however  moderate,  can  be  made 
in  favour  of  a  second  wife  out  of  a  fund  already  settled  in  fee  upon 
the  chUdren  of  the  former  marriage. 


BoNDOPpno-  3.  Bonds  of  Provision, — We  shall  now  shortly  consider  the  deeds 
FAvouR^op  ^y  ^^i<!^^  provisions  may  be  settled  after  marriage,  otherwise  than  by 
WIFE.  postnuptial  contract.     These  are  called  bonds  of  provision ;  and,  as 

regards  a  bond  of  provision  in  favour  of  a  wife,  we  have  only  to 
remark,  that,  where  there  are  already  settlements,  it  ought  distinctly 
to  express,  whether  the  new  obligation  is  intended  to  form  an  addi- 
tion to  prior  provisions,  or  whether  it  be  in  partial  or  entire  fulfil* 
ment  of  them.  If  the  new  deed  is  silent  on  that  point,  then  it  is 
determined  by  the  rule,  ddntor  npn  prcBSumitur  donare,  and  the  new 
obligation  is  reckoned  a  fulfilment  of  the  prior  one.  But,  if  the  new 
settlement  bear  expressly  to  be  granted  for  love  and  favour,  then  it  is 
M.  1 1401 .         reckoned  an  additional  provision ;  Fenton  v.  Skinner^  23d  January  1 673. 
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This  form  of  deed  may  be  used  not  only  to  make  provisions  in      Part  II. 
favour  of  children,  but  to  divide  also  those  already  settled,  and  then   chapteb  VI 
the  marriage  contract  should  be  narrated.    Here  the  presumption  is  bondb  op  pro- 
(fifferent  from  the  case  of  the  wife,  a  subsequent  settlement  in  favour  ^^^on  im 
of  children  being  held  additional,  unless  declared  to  be  in  part  of  cHiLDHEwf 
previous  provisions  ;  Clark  v.  Hay's  Trustees,  16th  May  1823,  where  Erak.  Inst.  iii. 
a  legacy  to  children  was  held  not  to  include  their  provision  under  the  0*8^313 
marriage  contract     But  this  presumption  may  be  overcome  by  cir- 
cumstances tending  to  the  contrary  inference,  and  admitting  the 
operation  of  the  ordinary  rule,  debitor  non  prassumitur  donare,  as  in 
Eati  of  Wemyss  v.  Lady  Frances  Trail,  ic,  23d  November  1810,  p.  c. 
wAere  a  fund  for  making  provisions  to  younger  children  having  been 
<^reated  by  an  entailer,  the  heir  in  possession  in  granting  provisions 
to  his  children  and  grandchildren  without  specifying  the  source  of 
payment  was  presumed  to  burden  that  fund,  and  not  his  private 
estate.    The  maxim  is  held  to  apply  also,  where  a  father  makes  a 
settlement  upon  a  child  in  such  child's  contract  of  marriage.    In 
Sobertson  v.  Robertson's  Heirs,  (or  Mackintosh  v.  Robertson,)  27th  M.  9G19. 
November  168^,  a  tocher  of  5000  merks  settled  with  a  daughter  was 
held  inclusive  of  a  legacy  of  500  merks,  previously  uplifted  by  the 
father  as  her  administrator-in-law. 

Abend  of  provision  gives  a  right  of  credit,  if  the  father  wasEppBcrop 
solvent  when  he  delivered  it,  the  ovils  probandi  as  to  solvency  lying  gion  »  oivmo 
upon  the  child  ;  Ctdt's  Creditors  v.  His  Younger  Children,  6th  August  childrbk  aju$ 
1783.    When  such  a  bond  is  intended  to  be  in  full  of  the  child's  m.  974. 
provision,  the  father  ought  to  obtain  from  the  child  an  express  renun- 
ciation of  the  Icgitim,  or  an  acceptance  of  the  bond  as  in  full  of  the 
claim  on  that  head. 

If  the  sum  in  the  bond  be  payable  at  majority  or  marriage,  these  Appucatioh 
events  form  conditions  of  the  obligation,  and  one  or  other  of  them  incertus,  &c., 
JJiUst  exist,  in  order  to  make  the  oblififation  complete  ;  dies  incertus  "^  ^^^  ^^ 

PROVISIOK 

pro  eonditione  hahetur.  The  provision,  therefore,  lapses  if  the  child 
'iie  before  majority  immarried.  But,  if  the  term  of  payment  be  a 
^xed,  though  distant  time,  the  bond  when  delivered  constitutes  a 
^':^ted  interest  available  to  the  next-of-kin  of  the  grantee  ;  and  so,  in 
''impbell  V.  Pollock,  7th  December  1717,  a  bond  to  a  son,  payable  M.  c.ti2. 
"^^^  years  after  its  date,  was  held  good  to  the  assignee,  although  the 
-'Q  died  before  the  term  of  payment.  But  the  condition  is  not 
'•  tiovcd  by  naming  a  date  at  which  it  will  be  fulfilled,  if  the  pay- 
'  '^at  notwithstanding  be  left  contingent ;  BeUs  v.  Mason,  1st  Fe-  M.  C332, 
'nurv  1749.  Here  the  obligation  was  to  pay  at  Whitsunday  1747, 
*^lach  would  be  the  first  term  after  the  grantee  attained  the  age  of 

*  *  xteen."     Ho  died  before  that  age,  and  the  provision  was,  there- 

•  ^",  found  not  due. 

^uhe  provision  be  payable  at  the  grantor's  death,  it  falls  by  the 
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TO  CHILD  AT 
FATHEK*8 
DBATH. 
M.  6343. 

M.  13043. 
M.  6372. 


Part II.  child's  predecease;  Gordon  y.  liosa,  17th  November  1757.  But,  as 
Chapter  VI.  s©*^!©^  hj  the  case  of  Wood  V.  Aitchison,  already  cited,  if  the  pre- 
KppBcr  OP  PRO-  deceasing  child  leave  issue,  such  issue  will  be  entitled  to  it  If  there 
VISION  I'AYABLB  ig  RO  issuc,  howcvor,  it  lapses  absolutely  by  the  child's  predecease, 
even  though  destined  to  heirs,  executors,  and  assignees ;  RtuseU  t. 
RtLsaeliy  10th  March  1769.  A  provision,  payable  at  the  granter's 
death,  does  not  give  children  a  jus  credtti  in  competition  with  the 
father's  creditors,  though  it  be  granted  when  the  father  was  solveDt, 
and  though  it  contain  a  consent  to  registration  for  execution.  This 
doctrine  will  be  found  applied  in  a  case,  which  illustrates  it  the  more 
strongly,  that  the  sum  provided  consisted  of  rents  of  property  belong- 
ing to  the  children's  mother,  but  which  had  become  vested  in  the 
father ;  Oeddes,  5th  July  1836.  The  Court  held  that  the  children 
were  not  creditors  of  their  father.  When  no  date  of  payment  is 
specified,  the  sum  is  not  payable  de  presently  if  it  appear  that  pay- 
ment de  presenti  was  not  the  understanding  of  the  parties ;  Berry  v. 
Henderson's  Trustees,  24th  June  1836.  Here  a  provision  to  a  daugh- 
ter with  no  term  of  payment  expressed,  was  found  not  payable  till 
after  the  father's  death,  the  whole  arrangements  indicating  such  to 
have  been  the  understanding  and  intention. 


14  8.  1084. 


14  S.  1008. 


As  A  GENERAL 
RULE,  TlfEKE  IB 
NO  PROPER  »UB* 
BTITUTION  IN 
MOVEABLES. 


Conditional 
institution. 


Cases  op  pro- 
per SUBSTITU- 
TION IN  MOVE- 
ABLES. 

M.  8197. 


M.  14868. 


Substitutions  in  Provisions, — Substitution  in  a  provision  is  the 
appointment  of  a  person  to  take  it  upon  failure  of  the  first  grantee 
In  moveable  rights  generally,  however,  the  right  provided  to  the 
person  second  called  is  evacuated,  if  the  person  first  called,  and  who 
is  termed  the  institute,  is  once  vested.    One  substituted  in  such  terms 
that  his  right  fails,  if  the  institute  survive  the  grantor,  is,  therefore> 
called  a  conditional  institute — i.e.,  one  whose  right  depends  upon  the 
condition,  that  the  first  grantee  shall  predecease  the  granter.    Proper 
substitutes  are  those  whose  right  does  not  fly  off  upon  the  succcssiou 
of  the  institute,  but  continues,  so  that  they  may  take  the  provision 
when  the  institute,  after  enjoying  the  right,  shall  die.     The  best 
example  of  substitution  is  an  entail,  by  virtue  of  which  the  substi- 
tutes in  their  order  have  a  vested  interest,  which  cannot  be  affected 
by  any  act  of  the  heir  in  possession.    The  substitutions  recognised  br 
the  Roman  law  were  merely  conditional  institutions,  which  vanished, 
if  once  the  institute  succeeded ;  and  our  earliest  practice  was  tlie 
sama     Afterwards,  a  stronger  efiect  was  given  to  substitution,  tlie 
substitute  succeeding  in  moveable  rights,  although  previously  taken 
by  the  institute.     Thus,  in  Christie  v.  Christie,  13th  July    1681,  a 
substitute  was  preferred  to  the  next-of-kin  of  the  institute,  althousrh 
the  institute  had  survived  the  testator,  and  completed  his  title  liv 
confirmation,  the  Lords  holding  that  the  substitution  imported  x 
tailzied  succession.    At  a  later  date,  in  the  case  of  Brown  v.  CotetUri:, 
2d  June  1792,  while  it  was  held,  that  tailzied  succession — that  i;^ 
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BONDS  OP  PROVISION.  447 

■ 

succession  as  in  an  entail,  wliich  cuts  off  all  not  specified  in  the  Fart  II. 
destination — ^may  take  place  in  grants  of  moveables,  yet,  as  these  are  chaftbr  VI. 
not  naturally  the  subject  of  such  a  destination,  this  is  not  to  be  pre- 
sumed in  dtibio  ;  and  in  this  case,  therefore,  a  sum  of  money  having 
been  bequeathed  to  one  in  liferent  and  to  her  heirs  in  fee,  whom 
failing  to  A.  R,  A.  B.  was  held  to  be  a  conditional  institute — that  is, 
one  appointed  to  receive,  if  the  institute  failed — ^and  not  a  substi- 
tute, and,  therefore,  the  executor  of  the  liferenter's  child  was  pre- 
fenred  to  A.  R  It  cannot  with  certainty  be  predicted,  however,  that 
in  no  case  will  a  substitution  in  moveables  take  effect. 

Wlien  in  a  provision  the  father  substitutes  the  children  to  each  EpFscrr  op 
other— that  is,  giving  the  amount  to  the  survivors,  if  any  one  or  op^Jij^"™^ 
more  should  die  without  issue,  such  a  substitution  implies  a  prohi-  to  each  other, 
bition  against  the  children  disappointing  each  other,  and  bars  them, 
therefore,  from  assigning  their  shares  gratuitously  ;  Macreadie  v. 
Mocfadzean's  Executors,  15th  November  1752.     This  was  a  provision  M.  4402. 
to  two  children  and  the  survivor.    One  of  them  bequeathed  her  share 
to  her  husband,  but  the  survivor  was  held  preferable  by  virtue  of  the 
substitution.     But,  although  a  child  may  not  gratuitously  alienate, 
where  there  is  a  substitution,  he  may  do  so  for  causes  which  are  rea- 
sonable, though  not  onerous,  as  in  Smith  and  Wallace  v.  Smith,  14th  M.  4332. 
December  1710,  where  the  conveyance  bore  to  be  granted  "out  of  a 
"  grateiul  8e^se  of  good,  offices  and  services."    Tlie  same  principles 
Apply  to  bonds,  which  contain  a  clause  of  return  in  favour  of  the 
granter — %,e,,  a  declaration,  that  upon  the  death  of  the  grantees 
named  the  obligation  shall  cease,  or  the  amount  be  repaid  to  the 
granter.     Such  a  clause  cannot  be  gratuitously  defeated ;  Johnstone  3  s.  163. 
V.  Irving,  22d  June  1824.    This  was  a  bond  for  .£^300  to  the  grantor's 
nieces,  "  whom  failing,  to  the  heirs  of  their  bodies,  whom  all  failing," 
the  obligation  was  to  be  at  an  end ;  and  it  was  declared,  that,  though 
the  sum  should  have  been  paid  up,  yet,  if  the  children  of  the  nieces 
should  die  without  heirs,  the  sum  should  revert  and  return  to  the 
^ranter.     The  only  niece  having  assigned  the  bond  gratuitously,  the 
«signee  sued  for  payment,  but  the  Court  found,  that  upon  payment 
Uth  the  assignee  and  his  cedent  the  niece  must  become  bound,  that, 
'n  the  event  of  her  death  without  heirs,  the  clause  of  return  should 
^weive  effect,  and  the  money  be  recoverable  from  her  means.   A  bond 
with  a  clause  of  return  may,  however,  be  assigned  for  onerous  causes. 
The  grantee  may  demand  payment  without  finding  security,  since  his 
otdit  was  trusted  to  at  the  date  of  granting,  unless  he  be  vergens  ad 
i^wpiamj  in  Tvhich  case  he  must  find  caution  to  make  good  the  return ; 
Beatson  or  Lumsden  v.  Beatson,  30th  June  1 747.     The  second  report  M.  4345. 
of  the  case  of  Smith  and  Wallace  shows,  that  the  substitution  takes  M.  4332. 
effect,  although  the  predeceasing  child  die  before  the  term  of  pay- 
ment, a  sum  provided  to  a  particular  child,  where  there  is  right  to 
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Paet  II.     the  survivors,  being  payable  to  the  survivors,  although  such  child  da 
Chapter  VI.  ^^t  live  until  the  term  of  payment.    This  is  also  illustrated  by  Bin- 

M.  6337.  wiwgr  V.  Creditors  of  Auchevbreck^  16th  Decetober  1749.    When  there 

is  no  substitution,  the  share  of  a  predeceasing  child  lapses.  If  the 
terms  used  imply,  that  there  is  to  be  no  right,  unless  the  institute 
survive  and  take,  then  they  infer  a  substitution ;  and,  as  the  pro- 
vision lapses  by  the  death  of  the  institute,  the  claim  of  the  sub- 
stitute is  thereby  evacuated  also.  On  the  other  hand,  a  condi- 
tional institution  saves  the  right  of  the  party  second  called,  its  pur- 
port being,  that,  if  the  institute  do  not  take,  the  conditional  institute 
shall  do  so.    This  distinction  will  be  found  clearly  illustrated  in  Lord 

14  S.  51.  Corbhousb's  note  to  Broom fidd  v.  Campbell^  24th  November  183&. 

Here  there  was  a  provision,  varying  according  to  the  number  of  chil- 
dren, viz.,  ^5000  if  one  child,  je7500  if  two,  and  ^10,000  if  three 
or  more,  with  a  declaration,  that  the  share  of  a  child  dying  before  it 
was  paid  or  became  payable  should  revert  to  the  survivors,  this  was 
held  to  be  a  conditional  institution  and  not  a  substitution,  and  the 
mere  existence  of  two  children  who  died  in  infancy  was  held  to  give 
to  the  third  and  surviving  child  a  right  to  the  whole  ^^10,000,  as 
Conditional  institute,  whereas,  if  she  had  been  a  substitute,  no  right 
could  have  arisen  to  the  shares  of  the  sisters,  as  they  had  never  vested 

F.  (•.  in  them.    The  same  principle  was  applied  in  Dunlop  v.  Crawfori^ 

2d  Juno  1812,  where  a  substitution  to  surviving  children  was  held 
to  carry  the  share  of  a  predeceasing  child  to  them  as  ccmditional  in- 
stitutes. The  words  used  were  the  "  dcceaser  s  share,"  and  it  was 
felt  as  a  diflSculty  by  some  of  the  Judges,  that  no  child  could  correctly 
be  said  to  have  had  a  share,  unless  he  survived  and  took  it  Had 
that  view  been  entertained,  the  effect  would  have  been  to  render  the 
substitution  nugatory,  as  dependent  upon  the  institute's  survlvancc ; 
but  the  opinion  prevailed,  that  the  words  were  to  be  taken  in  the 
vulgar  or  popular  sense,  as  meaning  the  share  which  the  deceased 
would  have  taken  by  survivance,  and  that  the  survivors  had  right  to 
it  as  conditional  institutes. 

Conditio  si  sine     There  is  only  further  to  be  noticed,  the  presumption  implied  in  all 
^^"'  bonds  of  provision,  that,  if  the  institute  predecease  leaving  children, 

they  will,  under  the  conditio  si  sijie  liberis  decesserit,  take  in  prefer- 
ence to  the  substitute,  although  there  be  no  mention  of  issue.  This 
rule  received  effect,  where  the  destination  was  to  five  daughters,  or 
such  of  them  as  should  be  in  life  at  the  death  of  the  granter  s  wife 
and  son,  so  as  to  give  a  share  to  the  issue  of  a  daughter  who  prede- 

M.  G403.  ceased  them  both  ;  Roiighheads  v.  Rannie,  14th  February  179+, 
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CHAPTER  VII. 

DEBBS  BELATING  TO  MOVEABLE  REAL  RIGHTS — DISPOSITION  OF 

MOVEABLES — MARITIME  WBITS. 

Moveable  rights,  as  we  have  already  found,  are  corporeal  or  incor- 
poreaL  The  latter,  being  rights  arising  out  of  the  obligation  of  an- 
other party,  require  writing  to  make  them  visible,  and  are,  therefore, 
much  more  the  subject  of  conveyance,  than  those  rights  which  are 
corporeal,  and  of  which,  according  to  the  ordinary  rule  of  law,  posses- 
sion is  the  proper  title.  The  rights  of  corporeal  moveables  are  also 
called  moveable  real  rights ;  and  it  is  erroneous  to  suppose,  that  the 
term  **  real'-  is  limited  to  heritable  property,  although  it  is  familiarly 
used  as  convertible  with  the  word  ^*  heritable." 

Disposition  of  moveables. — ^When  moveable  real  rights  are  conveyed  Pobpose  op 
by  a  written  title,  the  deed  is  called  a  disposition  of  moveables ;  and  '^^^  ^^^^' 
we  have  already  seen,  that  Mr.  Erskine  is  not  warranted  in  censuring 
the  use  of  the  term  disposition  as  applied  to  a  conveyance  of  move- 
ables, that  being  the  proper  name  of  a  deed  operating  a  real  transfer- 
ence of  the  thing  conveyed,  while  assignation  is  more  fitly  descriptive 
of  those  which  give  the  grantee  a  right  of  action.  The  general  pur- 
pose of  the  disposition  of  moveables  is  to  give  a  right  to  the  disponee, 
the  possession  remaining  with  another.  When  that  other  is  the 
grantor  himself,  the  conveyance  is  of  an  imperfect  nature,  as  we  shaU 
presently  find. 

The  form  of  the  disposition  is  simple.  It  is  founded  upon  the  price  Form  of  dispo- 
or  other  consideration,  and  the  granter  sells,  dispones,  assigns,  and®"^^*"**^^"" 
makes  over,  to  the  disponee,  and  his  heirs,  executors,  and  assignees, 
the  moveables  of  whatever  description — it  may  be,  the  household  fur- 
niture within  a  dwelling-house  specified.  If  books  and  pictures  are 
also  to  be  conveyed,  they  should  be  mentioned.  But,  in  order  to  re- 
move all  doubt,  the  deed  should  refer  to  an  inventory  containing  all 
the  articles,  and  which  must  of  course  be  subscribed  by  the  disponer ; 
and  this  is  the  prudent  course  to  follow,  whether  the  conveyance  be 
of  furniture  or  of  farm  implements  and  stock,  or  of  whatever  other 
corporeal  moveables  it  may  consist    The  warrandice  is  from  fact  and 
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Pakt  it.     deed,  and  there  is  a  consent  to  registration  and  for  execution  if  neces- 
Chapter  VII.  ^^U'     ^^  ^^^  moveables  disponed  arc  delivered  along  with  the  dispo- 
Inotbument  of  sition,  that  is  a  complete  transference.    If  they  are  not  delivered,  an 
P0B8E8810H.       instrumcnt  of  possession  may  be  taken.     In  form  this  is  somewhat 
analogous  to  iufeftmcnt.    The  disponee  and  two  witnesses,  with  a 
notary-public,  repair  to  the  place  where  the  moveables  are,  and  the 
disponee  produces  the  disposition  and  inventory.  These  are  presented 
to  the  disponer,  and  handed  by  him  to  the  notary-public  to  be  read 
and  published,  after  which  the  disponer  delivers  to  the  disponee  ex 
propriis  suis  manibus  possession,  by  delivering  the  effects  themselves, 
or  an  individual  of  each  species.     An  instrument  is  extended  by  the 
notary,  of  which  as  well  as  the  disposition  there  will  be  found  the 
Vol.  ii.  p.  247.  ordinary  form  in  the  Styles  of  the  Juridical  Society. 
Effect  of  dis-      It  is  carefully  to  be  noted,  however,  that  the  disposition  and  ia- 
nreTKUMEKT  OF  strumcut  of  possession  are  utterly  unavailing  to  vest  the  disponee 
POSSESSION  IN     with  any  effectual  title  in  competition  with  the  diligence  of  creditors, 
cBEDiTOM.*"^"  ^f  ^^^®  moveables  remain  in  the  possession  of  the  granter.    The  doc- 
iii.  5, 5.  trine  on  this  point  is  contained  in  Mr.  Erskine  s  Institutes,  to  the 

effect,  that  all  rights  of  moveable  subjects  granted  retentd  po98esswne 
are  presumed  to  be  collusive  for  the  granter's  own  behoof,  and  only 
intended  as  a  cover  against  his  creditors.    Of  this  there  will  be  found 
various  illustrations  in  the  Dictionary  and  in  Brown's  Synopsis,  under 
the  title  "  Presumption,"  and  head  "  Rights  presumed  simulate." 
M.  11590.        We  shall  notice  only  Chalmers  v.  M'Aviay,  18th  January  1739,  in 
which  there  was  furniture  disponed  upon  the  16th  May,  but  led  with 
the  granter  till  the  8th  August,  when  the  possession  was  transferred 
to  the  disponee.   Previously  to  delivery,  however,  upon  the  2d  August, 
a  creditor  of  the  granter  had  given  him  a  charge  of  homing,  and,  on 
the  10th,  two  days  after  delivery,  he  arrested  in  the  handa  of  the 
disponea    It  was  held,  that  the  disposition  being  in  the  eye  of  the 
law  simulate  retentd  possessionem  and  having  that  character  at  the 

*  The  doctrine  of  the  Law  of  Scotland,  adopted  from  the  Roman  Law,  "  Traditiom^bns 
*'  non  nudU padMt  dominia  rerum  trantferutUur"  has  been  greatly  modified  in  its  elfect'i 
bj  the  provisions  of  the  Mercantile  Law  Amendment  Act,  19  &  20  Vict  cap.  60,  psaaed  to 
remedy  inconvenience  "  felt  by  persons  engaged  in  trade."    It  enacts,  in  §§  1,  2,  and  3, 
that,  where  goods  have  been  sold,  but  not  delivered  to  the  purchaser,  and   have  l><^*ii 
allowed  to  remain  in  the  custody  of  the  seller,  it  shall  not  be  competent  for  an  j  cr^itor  k4 
the  seller,  after  the  sale,  to  attach  them  as  belonging  to  the  seller,  to  the  effect  of  prev«ntinc 
the  purchaser  and  his  creditors  from  demanding  and  enforcing  delivery.    When  &  parcbaser 
who  has  not  obtained  delivery  shall  sell  the  goods,  the  purchaser  from  him  is  entitled  to  d»- 
maud  delivery  from  the  seller,  who  must,  on  intimation  of  such  subsequent  sale,  make  deli* 
very  on  receiving  payment  of  the  price,  and  cannot  retain  against  snch  sabseqnent  panba^^r 
for  any  separate  debt  or  obligation  due  to  him  by  the  original  purchaser;  bnt  t^  aelWr'« 
right  of  retention  for  payment  of  the  purchase  price,  or  any  right  of  retention  competent 
him,  (except  as  between  him  and  such  subsequent  purchaser,)  or  any  rigbt  of  i 
arising  from  express  contract,  is  reserved  entire.    But  the  seller  before  intimation  of 
sale,  may  arrest  or  poind  the  goods  in  his  own  hands. 
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(late  of  the  charge,  it  could  not  afterwards  be  made  effectual  by  pos-     P^bt  II. 
session  to  the  prejudice  of  the  creditor's  diligence.    The  insufficiency  Chaptbr  VII. 
of  the  instrument  of  possession  in  competition  with  a  poinding  credi- 
tor, is  shown  in  Corbet  v.  Stirling,  6th  July  1666.     As  a  recent  illus-  M.  10602. 
tratioD,  reference  may  be  made  to  Borthwick  v.  Urquhart  or  Grant,  7  S.  420. 
1 7th  February  1829,  where  the  grantor  of  a  trust-disposition,  by 
which  he  had  assigned  his  furniture  with  an  inventory,  having  been 
allowed  to  continue  in  possession,  it  was  found  to  be  validly  attached 
by  poinding  at  the  instance  of  a  creditor,  who  had  not  acceded  to 
the  trust     We  have  already  had  occasion  to  notice  the  futility  of  an  wpra,  p.  428. 
attempt  to  give  a  married  woman  a  right  of  fee  during  the  marriage 
in  furniture  originally  belonging  to  the  husband,  and  remaining  in 
his  possession.     To  the  same  effect  is  Campbell  v.  Stewart,  13th  June  10  D.  1280. 
18i8;  and,  in  similar  circumstances,  the  trustee  upon  a  husband's 
sequestrated  estate  was  found  entitled  to  sell  the  furniture  for  the 
benefit  of  his  creditors,  in  Brown  v.  Fleming,  I9th  December  1850. 13  D.  373. 
Bat  a  conveyance  of  a  house  to  trustees,  with  a  right  of  liferent  of 
the  furniture  in  favour  of  A.  while  residing  in  that  house,  was  held 
(though  with  difficulty)  to  exclude  A.'s  creditors  from  claiming  it  on 
the  ground  of  his  ostensible  ownership,  the  fee  being  held  to  be  in 
the  trustees,  and  the  possession  in  virtue  of  the  liferent ;  Scott  v.  Price,  15  S.  916. 
I3th  May  1837.* 

As  against  the  disponer  and  his  heirs  the  disposition  and  instru- 
ment of  possession  will  form  a  good  title,  wherever  the  possession  may 
be,  and  the  right  will  also  be  available  against  third  parties  when  the  Where  goods 
moveables  are  in  the  hands  of  another  than  the  disponer,  provided  of  a  third 
the  person  in  possession  have  the  knowledge  of  the  conveyance  and  ^^^^  cuaro- 
delivery  imposed  upon  hioL    The  instrument  of  possession,  according 
to  the  form  we  have  referred  to,  does  not  imply  notice  to  the  custo- 
dier, nor  is  such  a  form  necessary,  if  he  be  otherwise  certiorated,  and 
mere  intimation,  as  of  an  assignation,  will  complete  the  transfer; 
Sadie  V.  Mackinlay,  7th  February  1815.  F.  C. 

Deeds  relating  to  ships, — There  is  one  class  of  moveables  which  Maritime 
cannot  be  conveyed  without  a  written  title,  in  consequence  of  express  ^*^'"' 
statutory  provisions  to  that  effect,  viz.,  ships.  Deeds  relating  to  ships 
are  of  various  kinds.  In  the  Juridical  Society's  Styles,  where  they 
ire  treated  of  under  the  title  of  maritime  writs,  they  are  divided  into 
1.)  Deeds  relating  to  the  building  and  transference  of  vessels — (2.) 
•Sicurities  upon  vessels — and  (3.)  Deeds  relating  to  their  employment, 
<i^eements  with  seamen,  and  insurance. 

'  I .)  Deeds  relating  to  the  building  and  transference  0/ vessels. — In  the  Vol.  ii.  p.  537. 
styles  there  will  be  found  the  form  of  a  contract  for  building  a  ship.  It 
C'-^ntaias,  on  the  one  hand,  the  shipwright's  obligation  to  build  for  the 

•  See  «2bo  the  case  of  Young  y.  Lcudoiif  26th  June  1855,  supra,  note,  p.  439.  17  D.  993. 
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Part  II.     other  party  a  ship  of  a  specified  size  and  description,  and  to  have  her 
Chapter  VIL  ready  for  sea  by  a  day  fixed,  under  a  certain  penalty.    On  the  olheT 
Contract  for  J>ATt,  the  purchaser  binds  himself  and  his  heirs  to  pay  the  price  at  a 
BDiLDiHo  A       certain  rate  per  ton,  but  not  exceeding  a  specified  amount,  by  instal- 
ments payable  respectively — the  first,  when  the  keel  is  laid— the 
second,  when  the  vessel  is  launched — and  the  third,  when  she  is 
cleared  at  the  custom-house — upon  attestation  by  a  neutral  trades- 
man, that  the  vessel  is  finished  in  terms  of  the  contract,  or  of  a 
relative  specification.    Then  there  are  a  general  penalty,  and  a  consent 
to  registration.    When  finished,  the  vessel  is  delivered  to  the  owner, 
and  there  may  be  a  deed  of  transfer  by  the  ship-builder,  but  that  is 
unnecessary,  unless  the  ship  have  been  registered  under  the  statutoiy 
regulations,  to  which  we  shall  now  refer. 
Rboistrt  Acts.     In  order  to  enjoy  the  privileges  of  a  British  ship,  the  vessel,  when 
8  &  9  Vict.  c.    finished,  must  be  registered  in  terms  of  8  &  9  Vict.  cap.  89,  which 
consolidates  the  previous  statutes  relating  to  ships,  and  declares  in 
§  4,  that  a  vessel  not  duly  registered,  and  exercising  any  of  the  pri- 
vileges of  a  British  ship,  shall  be  liable  to  forfeiture.     This  statute  is 
12  &  13  Vict,    altered  by  12  &  13  Vict  cap.  29,  which  extends  the  privilege  of  re- 
^'  ^^'  gistration  to  vessels  not  wholly  built  in  the  British  dominions,  removes 

the  disqualification  of  ships  repaired  in  a  foreign  country,  and  allows 
vessels  captured  by  foreigners  or  sold  to  them  to  be  again  roistered, 
when  they  become  the  property  of  British  subjecta*  The  reg^ry  is 
made  upon  a  declaration  by  the  owner  or  owners,  according  to  speci- 
fied rules, -f  setting  forth  the  particulars  required  to  be  contained  in 
the  certificate  of  registry.  Of  this  declaration  a  new  form  is  intro- 
duced by  the  19th  section  of  the  new  Act.}  On  this  declaration 
17  &  18  Vict,  being  made  before  the  ofiicers  named  in  the  Act,  the  particulars  are 
'  entered  in  a  register-book,  and  there  is  issued  by  the  registrar  a  docn- 

Cbrtifxcate  of  ment  called  the  certificate  of  registiy,  of  which  a  new  form  is  pre- 
^EoisTRT.         scribed  by  the  18th  section  of  the  Act,  12  &  13  Vict  cap.  29.§    It 

•  The  sUtates  8  &  9  Vict.  c.  89,  and  12  &  13  Vict.  c.  29,  aro  repealed  by  the  Mercluni 
Shipping  Acts*  Bepeal  Act,  17  &  18  Vict,  c  120;  and  the  sUtutes  by  which  Britiah  Her 
chant  shipping  is  now  regulated,  are  the  Merchant  Shipping  Act,  17  &  18  Vict  c.  1(K 
(1854)^the  Act,  already  referred  to,  17  &  18  Vict.  c.  120— and  the  Act  18  &  19  Vkt.  c 
91,  which  amends  the  statute  of  1854.  By  the  first  of  these  Acts,  now  in  fixoe,  §  19. 
when  a  ship  has  not  been  duly  registered  in  terms  of  the  statute,  she  cannot  be  recognised 
as  a  British  ship,  and  is  liable  to  detention  till  a  certificate  of  registry  is  prodaoed. 

1 17  &  18  Vict  c.  104,  §  85. 

t  The  declaration  of  ownership  must  now  be  made  in  terms  of  acheduleft  B  and  C,  ap- 
pended to  17  &  18  Vict  c  104. 

§  The  certificate  must  now  be  in  the  form  prescribed  in  schedule  D,  annexed  to  17  &  1^ 
Vict.  c.  104^  and  must  comprise  the  following  particulars,  ({  44,)  vi]^,  the  name  of  the  resscl 
and  her  port — the  details  as  to  tonnage,  build,  and  description,  required  by  §  86 — the  Dastrr'i 
name — the  particulars  as  to  her  origin,  stated  in  the  declaration  of  ownership — ^the  nam«  ^^ 
description  of  the  registered  owner,  or  owners,  and,  if  more  than  one  owner,  the  proportiaB* 
in  which  they  are  respectively  interested,  indorsed  upon  such  certificate.  Change  of  owittrrt 
and  of  master,  must  be  indorsed  on  the  certificate  of  registry ;  ^  45,  46.  The  foOowiiu 
notice  is  appended  to  schedule  D : — "  A  ceitificRte  of  rpgistry  granted  nnder  the  M^rv  ^a•;i 
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declares  who  are  the  whole  owners — the  ship's  name,  place,  and  bur-  Pa«t  it. 
den,  with  the  name  of  the  master — ^when  and  where  built,  or,  in  the  Chapter  VII 
ease  of  a  foreign-built  vessel,  that  the  declarants  do  not  know  these 
particulars — and  a  description  of  the  measurement,  rigging,  and  build 
of  the  vessel,  these  being  verified,  in  so  far  as  regards  the  vessel's 
form  and  dimensions,  &c.,  by  a  certificate  of  the  builder.  The  certi- 
ficate of  registiy  is  the  evidence  of  the  ship's  claim  to  the  privileges 
of  a  British  vessel 

When  there  are  more  owners  than  one,  the  property  of  the  vessel  Nuubeh,  ixi> 
is,  by  §  36  of  the  Act  8  &  9  Vict.  cap.  89,  held  to  be  divided  into  64  "w^'k™  or  a 
equal  parts,  and  the  proportion  of  each  owner  is  to  be  described*  in  vBasEi.. 
the  registry  as  so  many  64th  sharea     The  number  of  proprietors  of 
one  ship  cannot  exceed  thirty-two,  excepting  in  the  case  of  minors 
and  creditors,  who  are  reckoned  only  by  the  guardian  or  trustee  re- 
presenting them,  and  excepting  also  joint-stock  companies.*    A  part 
owner  may  sue  without  concurrence  of  the  other  owners  for  his  share 
of  damage ;  Lawson  v.  Leith  and  Newcastle  Steam  Packet  Go,,  26th  13  D.  175. 
November  1850. 

"  Slipping  Act,  1854,  i«  not  a  document  of  title.  It  does  not  neceasarily  contain  notice  of 
ott  changes  of  ownership,  and  in  no  case  does  it  contain  an  official  record  of  any  mortgages 
"  a&cting  the  ship."  Thoa  the  register-book  is  now  the  sole  evidence  of  title ;  the  certificate 
serrei  for  manifesting  the  nationality  and  for  the  identification  of  the  ship.  In  Dvjfus  <& 
^«wwa  V.  Mackay  and  others,  13th  February  1867,  it  was  held  that  the  Certificate  of  19  D.  430. 
"^Prtry  was  such  prim&  facie  evidence  of  title,  that  the  registered  owners,  to  whom  a 
^'^itsfer  had  been  made  after  the  vessel  had  sailed,  were  entitled  to  recall  of  arrestments  of 
UK  ship  used  by  creditors  of  the  former  owners,  although  it  was  alleged. that  the  transfer 
^M  fraudulent  and  collusive. 

The  property  in  a  ship  shall  be  divided  into  sixty-four  shares.    Subject  to  the  provisions 

^th  respect  to  joint  owners  or  owners  by  transmission  hereinafter  contained,  not  more 

uUQ  thirty-two  individuals  shall  be  entitled  to  be  registered  at  the  same  time  as  owners  of 

^  one  ship ;  but  this  rule  shall  not  affect  the  beneficial  title  of  any  number  of  persons  or 

"  of  aay  company  represented  by  or  claiming  under  or  through  any  registered  owner  or  joint 

ovaer.    Ko  person  shall  be  entitled  to  be  registered  as  owner  of  any  fractional  part  of  a 

^uare  in  a  ship;  but  any  number  of  persons  not  exceeding  five  may  be  registered  as  joint 

'^^vDers  of  a  ship  or  of  a  share  or  shares  therein.    Joint  owners  shall  be  considered  as  con- 

BtitQting  one  person  only  as  regards  the  foregoing  rule  relating  to  the  number  of  persons 

''  entitled  to  be  registered  as  owners,  and  shall  not  be  entitled  to  dispose  in  severality  of  any 

"*  mt«rest  in  any  ship,  or  in  any  share  or  shares  therein  in  respect  of  which  they  are  regis- 

t'wL    A  body  corporate  may  be  registered  as  owner  by  its  corporate  name." — 17  &  18 

*  ict  c  104,  §  37.    It  is  enacted  by  §  43,  ''  That  no  notice  of  any  trust,  express,  implied, 

'  ''•r  oonstnxctive,  shall  be  entered  in  the  register-book,  or  receivable  by  the  registrar ;  and 

^'i^j^ct  to  any  rights  and  powers  appearing  by  the  register-book  to  be  vested  in  any  other 

y^,  the  registered  owner  of  any  ship  or  share  therein  shall  have  power  absolutely  to  dis- 

^V*^  io  manner  hereinafter  mentioned  of  such  ship  or  share,  and  to  give  effectual  receipts 

for  any  money  paid  or  advanced  by  way  of  consideration." 

"Hie  provision  that  the  registered  owner  has  absolute  power  of  disposal  of  his  share  is  of 
n%at  importance ;  and,  in  the  case  of  a  trading  company  possessing  a  ship,  all  the  partners 
^M  to  be  entered  in  the  register.  If  the  partners,  however,  exceed  five  in  number,  unless 
tU  company  is  a  corporate  body,  neither  the  company  nor  all  the  members  can,  under 
**'  provisions  of  {  37,  be  registered  as  owuers  of  a  share ;  they  will  only  be  entitled  to  a 
u.aeficial  intereft  in  the  share,  while  the  legal  right  and  power  of  disposal  is  in  the  party 
''^'•tered. 
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The  property  of  a  ship  after  registry  can  only  be  transferred  in  the 
manner  prescribed  by  §  34  of  8  &  9  Vict.  cap.  89,  viz.,  by  a  bill  of 
sale,  (in  Scotland,  the  conveyance  of  a  ship  is  usually  called  a  vendi- 
tioUy)  containing  a  recital  of  the  certificate  of  registry  or  the  principal 
contents  of  it ;  and,  although  an  error  in  the  recital  will  not  be  fatal, 
provided  the  identity  of  the  ship  be  sufficiently  proved  by  the  instru- 
ment, yet,  if  the  transfer  fail  in  setting  forth  a  recital  of  the  certificate 
or  its  principal  contents,  it  is  declared  not  to  be  valid  or  effectual  for 
any  purpose  whatever  either  in  law  or  equity.*  Keeping  in  view  this 
essential  requisite,  the  form  of  the  vendition  is  simple,  containing  a 
clause  of  assignation  by  which,  in  consideration  of  the  price,  the 
seller  sells,  assigns,  and  conveys  to  the  purchaser  the  ship  or  vessel 
described  by  name,  port,  and  burthen.  If  the  boats  are  also  sold,  it  is 
necessary  that  they  be  mentioned.  A  copy  of  the  registry  is  intro- 
duced at  the  end  of  the  conveyance,  after  which  there  are  the  usual 
words,  ^'  surrogating  and  substituting"  the  assignee — then  a  clause  of 
absolute  warrandice,  and  a  clause  of  delivery  of  the  certificate  of  re* 
gistry  and  other  papers.  The  bill  of  sale  or  vendition  does  not  pass 
the  property  in  a  ship  until  it  is  entered  in  the  register,  and  the  par- 
ticulars indorsed  by  the  proper  officer  upon  the  certificate  of  registry. 
The  date  of  indorsement  upon  the  certificate  is  the  criterion  of  pre- 
ference, the  transfer  which  is  first  indorsed  being  preferable,  although 
another  be  earlier  entered  in  the  register.  But,  in  order  to  give  time 
to  the  first  transferree  to  complete  his  right,  the  registering  officer 
is  prohibited  from  registering  a  new  transfer  until  thirty  days  after  a 
prior  one  has  been  entered,  so  that  the  first  may  be  made  effectual  by 
indorsementf     In  illustration  of  the  stringency  with  which  the  pro- 


*  The  transfer  of  sliipa  and  shares  therein  is  now  regulated  by  §  55  of  17  &  IS  Vict.  c. 
104,  which  enacts  that  "  a  registered  ship  or  any  share  therein,  when  disposed  cf  to  per- 
"  sons  qualified  to  be  owners  of  British  ships,  shall  be  transferred  by  biU  of  sale ;  and  such 
"  bill  of  sale  shall  contain  such  description  of  the  ship  as  is  contained  in  the  certificate  of  the 
"  surveyor,  or  such  other  description  as  may  be  sufficient  to  identify  the  ship  to  the  nkHthc" 
"  tion  of  the  registrar,  and  shall  be  in  the  form  marked  £  in  the  schedule  hereto,  or  as  near 
"  thereto  as  circumstances  permit,  and  shall  be  executed  by  the  transferrer  in  the  presence 
"  of,  and  be  attested  by,  one  or  more  witnesses."  The  recital  of  the  certificate  of  registry  is 
no  longer  required. 

t  By  the  recent  statute,  the  certificate  is  no  longer  evidence  of  title,  and  indorsement 
upon  such  certificates  is  not  now  the  criterion  of  preference.  It  enacts,  that  "  every  bill  of 
"  sale  for  the  transfer  of  any  registered  ship,  or  of  any  share  therein,  when  duly  executed, 
"  shall  be  produced  to  the  registrar  of  the  port  at  which  the  ship  is  registered,  together  with 
*'  the  declaration  hereinbefore  required  to  be  made  by  a  transferree ;  and  the  registrar  shaU 
**  thereupon  enter  in  the  register  book  the  name  of  the  transferree  as  owner  of  the  ship  or 
"  share  comprised  in  such  bill  of  sale,  and  shall  indorse  in  the  bill  of  sale  the  fact  of  such 
"  entry  having  been  made,  with  the  date  and  hour  thereof;  and  all  bilU  of  sale  <^any  ship 
''  or  shares  in  a  ship  shall  be  entered  in  the  register  book  in  the  order  of  their  production  to 
"  the  registrar,"  §  57.  Ko  transferree  can  be  registered,  till  he  has  made  a  declaration  in 
a  given  form,  corresponding  with  that  of  the  original  owner ;  #  56.  If  a  registered  owner 
desires  to  give  power  to  another  to  sell  or  to  mortgage  his  ship  at  any  place  abroad,  he  can  du 
•0  by  obtaining  from  the  registrar  a  certificate  for  that  purpose,  to  be  called  a  certificate  i»f 


1 


MOVEABLE  BEAL  BIQHTS.  455 

viflioas of  the  Statute  are  enforced,  these  two  cases  may  be  noted;      Part II. 
Sc(M  and  Oifford  v.  MiUer  and  Kerr,  16th  November  1832.     Here  Chapter  VII. 
the  parties  registered  being  proved  not  to  be  the  true  owners,  but  n  s.  21. 
trustees  for  a  foreigner,  they  were  held  not  entitled  to  recover  insur- 
ance upon  a  loss  of  the  vessel ;  the  qualification  of  owners  of  British 
vessels,  is,  however,  extended  by  §  17  of  the  new  Act,  12  &  13  Vict 
cap.  29*    The  serious  consequences  of  neglect  to  register  are  shown 
by  Walker  y.  PoUocky  5th  March  1825,  where  a  proprietor  not  regis-  3  S.  625. 
tered  was  held  to  have  no  title  to  sue  for  the  price  of  the  ship. 

(2.)  Securities  upon  vessels. — A  ship  may  be  transferred  by  way  of  Mortgaoe  or 
mortgage  for  a  loan,  in  which  case  the  instrument  must  recite  the  cer-  ^ 
tificate  or  its  contents ;  and  it  is  completed  in  the  same  manner  as  a 
bill  of  sale  or  vendition  of  the  property,  with  this  addition,  that  the 
entiy  in  the  register,  and  the  indorsement,  must  both  bear  that  the 
transfer  was  made  only  as  a  security.  When  a  mortgage  or  assign- 
ment of  a  ship  in  security  has  been  registered,  the  right  of  the  mort- 
gagee is  not  affected  by  the  owner's  subsequent  act  of  bankruptcy,  so 
tbat  the  registry  operates  in  the  same  manner  as  infeftment  upon  an 
heritable  rightf 

'iKfrgsge  or  of  sale ;  §  76  e(  seq.  Such  certificate  possesses  this  advantage,  that  no  bond  fide 
oifiitga^  or  sale  can  be  impeached  on  the  ground  that  it  was  carried  through  after  the  death 
of  the  person  giving  the  power. 

in  case  of  the  transmission  of  the  property,  or  the  interest  of  a  mortgagee,  in  any  ship  or 
^^^  by  death,  bankruptcy,  or  marriage,  &c.,  the  registrar,  the  fact  and  circumBtances  of 
»oci  Inusmianon  being  authenticated  to  him  by  dechiration  of  party,  and  by  the  proper 
1^  eridenoe  of  the  transmission,  must  enter  the  name  of  the  party  in  the  register-book  as 
«v»r.  And  the  persons,  if  more  than  one,  and  however  numerous,  to  whom  such  property 
^y  be  transmitted,  shall,  as  regards  the  rule  relating  to  the  number  of  registered  owners, 
^  unodered  as  one  person;  §§  59,  60,  74,  75. 

It  riU  be  kept  in  view  that  the  Certificate  of  Begistry  is,  by  the  107  th  section  of  the 
'•tjMft,  legal  evidence  of  the  contents  of  the  register.  For  the  effect  given  to  the  certificate 
*  primA  fade  evidence  of  the  owner's  title,  see  the  case  of  Duffus  &  Lawson  v.  Maekay, 
**pr«,  p.  463,  note. 

*  ^e  description  and  ownership  of  British  ships  are  now  defined  by  17  &  18  Vic.  c.  105,  §  18. 

f  Bj  the  recent  statute,  mortgages  of  ships  are  to  be  in  the  form  set  forth  in  a  schedule, 
^  wgistered  in  the  order  of  their  production,  the  registrar  making  a  memorandum,  on  the 
ushtnonent  of  mortgage,  of  the  date  and  hour  of  such  record ;  §§  66,  67.  On  production  of 
^i«  lastrmnent  of  mortgage,  with  a  receipt  for  the  money  indorsed,  the  discharge  of  the  moii- 
^l^e  must  be  entered  by  the  registrar  in  the  register-book,  whereupon  the  estate  of  the 
^^rtgagee  revests  in  the  person  who,  but  for  the  mortgage,  had  been  entitled  to  it,  g  68. 
il'jngages  are  to  have  priority  according  to  the  date  of  their  record  in  the  register-book, 
^^.  A  mortgagee  shall  not,  by  reason  of  his  mortgage,  be  deemed  to  be  the  owner,  nor 
(tk:  mortgager  to  have  ceased  to  be  the  owner  of  a  vessel,  except  so  far  as  is  necessary  for 
•Aldog  it  available  as  a  security  fur  his  debt,  and  he  may  absolutely  dispose  of  the  mort- 
^'*ped  interest,  ^  70,  71.  A  registered  mortgage  shall  not  be  affected  by  an  act  of  Bank- 
''i^ry  oommitted  by  the  mortgager  after  the  date  of  recording,  though  the  ship  or  share  was, 
't  tU  time  of  such  act,  in  his  order  and  possession  as  reputed  owner,  §  72.  A  registered 
'-K-'rt^ager  may  be  transferred ;  lud  the  transfer  must  be  entered  in  the  register>book,  and  a 
^i&<>randiis&  thereof,  and  of  its  date  and  hour,  indorsed  on  the  instrument  of  transfer,  {  73. 
^  <^T  those  provisions  an  indorsement  of  a  mortgtigce's  interest  upon  the  certificate  of 
^  A-^Tj  19  no  longer  necessary,  as  it  was  under  the  previous  statutes. 
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y.  Baird  Jk  Go.y  13th  June  1839,  one  who  held  a  security  upon  a  vessel, 
having  acted  as  if  in  possession,  was  found  liable  for  furnishings. 

In  the  Style-book  will  be  found  the  forms  of  other  securities  appli- 
cable to  the  peculiar  nature  of  this  kind  of  property.  There  is  the 
bond  of  bottomry — a  security  for  money  borrowed  by  the  owner  to  fit 
up  and  supply  the  ship  with  necessaries  before  a  voyage,  or  by  the 
ship-master  for  repairs  and  furnishings  in  a  foreign  port,  or  when  he 
cannot  communicate  with  the  owner.  In  return  the  obligant  becomes 
bound  to  repay  a  certain  larger  amount  (the  difference  being  the  pre- 
mium) after  the  vessel's  safe  return,  but  the  lender  takes  the  risk  of 
the  vessel  being  lost  In  this  species  of  security  not  only  the  bor- 
rower, but  the  vessel  also,  with  her  tackle  and  appurtenances,  is  bound 
to  the  lender.*  It  is  otherwise  in  the  bond  of  respondentia,  which  is 
granted  for  money  borrowed  upon  the  security  of  goods  and  merchan- 
dise laden  and  to  be  laden  on  board  the  ship  for  a  specified  voyage. 
The  bond  is  personal,  and  upon  the  freight,  but  not  affecting  the 
vessel,  and,  in  the  same  way  as  by  the  bond  of  bottomry,  the  lender, 
in  consideration  of  a  large  increase  in  the  sum  to  be  repaid,  runs  a 
hazard  of  loss. 

(3.)  Deeds  relating  to  employment  of  vessels,  Jkc — Ships  are  let  upon 
hire  by  a  deed  called  a  charter  party — carta  partia,  %,e.^  a  writing 
divided.  It  consists  of  mutual  obligations.  On  the  one  part  the  owner 
freights  the  vessel  to  the  other  party  for  a  defined  voyage,  engaging 
that  she  shall  be  in  good  condition  and  properly  manned,  ready  at  a 
specified  port  and  time  to  receive  the  cargo — that  she  shaU  sail  with* 
out  delay — deliver  the  cargo — ^receive  the  home  cargo,  and  sail  with 
the  first  favourable  wind  homewards — and  deliver  safely  the  home 
cargo,  the  dangers  of  the  seas,  rivers,  and  navigations,  the  restraints 
and  detentions  of  princes  and  republics,  and  all  other  dangers  and 
accidents  being  excepted.  On  the  other  hand,  the  freighter  engages 
to  furnish  cargoes,  and  pay  freight  at  a  specified  rate  per  ton,  or,  if 
it  be  a  time  bargain,  at  a  certain  rate  per  month. 

Of  these  and*  other  deeds  connected  with  ships  there  will  be  found 
many  precedents  among  the  Juridical  Society's  Styles.  There  are 
also  forms  of  deeds  relating  to  the  hiring  of  seamen,  which  is  now 
regulated  by  the  7th  and  8th  Vict  cap.  112,  and  the  forms  contained 
in  the  schedules  subjoined  to  that  Actf 

*  When  the  master  borrows  money  in  bottomry  at  maritime  interest,  and  pledges  the 
ship  and  freight  for  repayment  on  the  termination  of  the  voyage,  the  owners  are  not  persoo- 
ally  responsible ;  Coehrane  ▼.  CHUcison,  14th  Febmary  1854. 

t  The  Act  7  &  8  Vict.  c.  112  was,  so  far  as  related  to  agreements  with  seameut  repealed 
by  the  Mercantile  Marine  Act,  13  &  14  Vict  c.  93.  The  Utter  Act  was  repealed  by  17  & 
18  Vict.  c.  120,  bnt  the  greater  port  of  its  provisions,  with  some  modifications,  are  re-enacted 
by  the  Merchant  Shipping  Act,  (1851,)  17  &  18  Vict.  c.  104. 
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THE  FACTORY  AND  POWER  OF  ATTORNEY. 


GENERAL  OR 
SPECIAL. 


A  FACTORY  is  a  deed  by  one  person  authorizing  another  to  exercise 
aright  or  rights  in  his  place.  Such  authority  is  also  called  a  com- 
mission, when  the  business  devolved  is  of  great  value  and  importance. 
"Hie  appointment  is  also  styled  a  power  or  letter  of  attorney ;  but 
these  terms  are  more  familiarly  applied  to  authorities  to  be  executed 
in  England  or  other  foreign  countries. 

Factories  are  general  or  special  The  former  confers  general  powers  Factories, 
of  management.  Tlie  special  factoiy,  on  the  other  hand,  either  limits 
the  factor's  power  to  one  of  the  things  contained  in  the  general  fac- 
toiy,  or  it  confers  a  power  not  bestowed  by  the  general  factory,  and 
which  the  factor  would  not  possess,  unless  it  were  specially  con- 
ferred 

The  form  is  simple : — (1.)  The  consideration  or  cause  of  granting  Foim  op 
is  set  forth,  whether  it  be  present  or  intended  absence — or  indisposi-  ^'^^^^*^* 
tion— or  other  impediment — or,  simply,  the  desire  of  the  grantor  to 
eommit  the  management  of  his  affairs  generally,  or  of  the  special 
miter  mentioned,  to  the  management  of  the  person  appointed.  (2.) 
The  granter  then  nominates  and  appoints  A.,  designing  him  as  factor, 
or  (in  cases  of  magnitude)  as  factor  and  commissioner.  (3.)  The 
Actor's  powers  are  specified.  (4.)  A  declaration  is  inserted,  that  the 
^et3  of  the  factor  shall  be  as  valid  as  if  done  by  the  gi*anter  himself. 
•^)  It  is  provided,  that  the  factory  shall  subsist  until  it  is  recalled. 
%)  There  is  an  obligation  upon  the  factor  to  account,  and  to  pay  to 
hia  coDstituents  the  balance  of  his  intromissions,  under  deduction  of 
A  reasonable  gratification  for  his  trouble. 

We  shall  examine  briefly  the  powers  of  a  factor.    A  general  factory  Powers  of 
5r  mandate  confers  only  powers  of  general  management,  such  as  tfie  ^°^^' 
^^)Uection  of  rents  and  interests,  and  such  acts  of  ordinary  adminis- 
mtion  as  are  necessary  to  preserve  an  estate  and  render  it  productive. 
If,  therefore,  it  is  intended,  that  the  factor  shall  be  entitled  to  do  any  acts  of  Man- 
eitraordinarv  act,  the  factory  must  contain  a  special  power  to  that  AOEsfEWT  rk 

«  -_-•'-„.  •^  ...  1  ,  .1  QUIRING  SPECIAL 

effect.    We  shall  notice  some  acts  which  cannot  be  done  without  authority. 
special  authority : — 
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(J.)  It  is  incompetent  for  a  factor,  not  specially  authorized,  to  sell 
an  heritable  estate,  or  moveables  of  great  value.  In  the  case  of 
Thomas  v.  Waiker's  Trustees^  4th  Julj  1 829,  a  sale  of  heritage  was 
sustained,  where  it  was  ambiguous  whether  the  factory  contained 
that  power,  the  constituents  having  recognised  other  sales.  But  a 
Conveyancer  can  only  be  secure  by  adhering  to  the  general  principle 

(2.)  Nor  can  a  factor,  without  express  power,  enter  his  constituent 
as  heir  in  a  succession,  so  as  to  incur  risk  by  representation.  The 
responsibility  of  exposing  a  client  to  such  hazard  is  greatly  increased 
by  the  facilities  granted  by  the  Service  of  Heirs  Act  for  restricting 
the  liability  of  the  heir  to  the  value  of  the  succession.  When  the 
factor  has  authority  to  enter  liis  constituent  as  heir,  he  enjoys  an 
implied  power  to  do  whatever  may  be  requisite  to  support  tho  claim, 
and,  therefore,  to  raise  an  action  of  reduction  of  an  adverse  service ; 
Oiffcrd  V.  Oifford^  1 1th  February  1834.  A  general  commission  was 
formerly  sufficient  authority  to  serve  the  granter  of  it  heir  to  a  lucra- 
tive  succession ;  MoUe  v.  Ridddl,  13th  December  1811 ;  but  the  Ser- 
vice of  Heirs  Act  in  its  third  section  empowers  only  mandatories 
specially  authorized  to  sign  a  petition  of  servica 

(3.)  Special  power  is  requisite  to  compromise  tlie  constituent's 
claims,  or  to  submit  them  to  arbitration.  In  HoUinworth  v.  Dunbar, 
21st  January  ]813,  a  merchant  was  held  not  debarred  from  suing  for 
his  whole  debt,  although  his  travelling  agent  had  agreed  to  a  com- 
position ;  and,  in  Bridges  y.  WiUisons  Trustees,  22d  November  1831, 
a  factor  having  agreed  to  postpone  his  constituent's  security  to  cer- 
tain outlays,  the  agreement  was  held  void  from  want  of  authority. 
So  also,  where  a  factor  took  bills  from  his  constituent's  debtor,  thus 
granting  delay  without  the  privity  or  sanction  of  the  principal,  he 
was  found  liable  for  loss  accruing;  Ainslie  v.  AHmthnot  and  Co.,  7th 
February  1 743.  We  have  already  had  occasion  to  refer  to  Litnngston 
v.  Johnson,  23d  February  1830,  where  an  agent,  having  without 
authority  submitted  his  client's  claim  to  arbitration,  was  held  per- 
sonally liable  for  implement  of  the  decree-arbitral. 

(4.)  If  the  factor  is  to  have  power  to  borrow  money,  and  to  give 
the  personal  security  of  his  constituent,  or  the  security  of  his  estate, 
that  must  be  expressly  stated,  and  a  consent  to  execution  against 
the  constituent  inserted  in  the  registration  clause  of  the  factory.  In 
particular  circumstances  the  Court  has  extended  the  construction  of 
a  factor's  powers,  so  as  to  support  a  loan  made  in  order  to  preserve 
the  property,  as  in  Thomson  v.  FuUarton,  23d  December  1842,  where 
a  loan  made  in  order  to  pay  calls  on  railway  shares,  and  thereby 
prevent  forfeiture  of  the  shares,  was  sustained. 

(5.)  A  factor  cannot  without  express  authority  appoint  a  sub- 
factor,  it  being  incompetent  to  delegate  his  powers ;  Dempster  v. 
Potts,  18th  February  1836.     When  the  factor  is  empowered  to  name 
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a  Bub-facfcor,  he  ought  to  be  exempted  by  the  deed  from  liability  for     Pakt  II. 
the  sub-factor's  intropiissions.  Chaptbr  vni. 

These  are  examples  of  extraordinary  acts  which  require  to  be 
specially  authorized ;  and  it  is  to  be  kept  in  view,  that,  under  the 
rule  posteriora  derogant  prioribiis^  where  general  powers  are  followed 
by  a  specification  of  particulars,  the  authority  will  be  restricted  to 
acts  of  the  same  kind  with  those  particularized. 

The  factory  is  brought  to  an  end  in  various  ways : —  Termination 

(1.)  The  mandant  or  constituent  may  at  his  pleasure  recall  it  either  ^'  factory. 
directly,  or  by  granting  a  factory  of  later  date  to  another,  which  is  Br  coNfmTu- 
an  implied  revocation.    The  power  of  positive  recall  is  strongly  exem-  ^^"^  *  recaix. 
plified  in  Walker  v.  Somerville,  13th  December  1837,  where,  although  16  S.  217. 
a  large  commission  had  been  promised,  the  mandant  was  held  en* 
titled  to  revoke  at  pleasure,  on  reimbursing  the  factor  for  his  outlay 
and  trouble.    Even  when  granted  for  an  extended  period,  as  during 
life,  a  factory  may  be  recalled  upon  just  grounds.     The  case  of 
UeddringUm  v.  Bock  and  DodSy  14th  July  1714,  is  an  example  of  M.  4047. 
revocation  allowed  in  consequence  of  gross  incapacity.     In  mercan- 
tile commissions  it  is  common  to  invest  the  factor  with  a  character 
which  gives  him  credit ;  and,  in  such  cases,  the  recall  must  be  duly 
notified  to  third  parties,  in  the  same  way  as  a  dissolution  of  copart- 
nery, in  order  to  release  the  constituent  from  liability  for  the  factor's 
subsequent  transactions.    When  a  factory  is  recalled,  the 'grantor 
must  relieve  the  factor  of  all  obligations  properly  undertaken  in  the 
discharge  of  his  duties ;  if  he  have  made  advances,  for  instance,  he 
must  be  indemnified  for  these  ;  Brongkton  v.  Stewart^  Primrose^  and  F.  C. 
Co.,  17th  December  1814. 

(2.)  Factory  may  terminate  by  the  factor's  renunciation  of  the  By  renuhcia- 
office.     But  he  must  take  care,  in  renouncing,  that  his  employer  has  "°"' 
proper  notice,  otherwise  he  will  be  liable  for  damages  occasioned  by 
a  precipitate  relinquishment. 

(3L)  The  factor's  power  ceases  upon  the  death  of  the  mandant ;  ?';^'^5^™  ^^ 
and,  where  there  are  several  constituents,  upon  the  death  of  any  one 
of  them,  whereby  the  power  of  the  whole  is  dissolved  as  in  the  case 
of  tutors-dative ;  Stewart  v.  Baikie^  29th  February  1832,  reversed  7th  7  Wil.  &  Sh. 
April  1834.     But  the  factor  is  entitled  to  act,  until  he  receives  ^^^'  ^^^' 
authentic  accounts  of  his  constituent's  death ;  Campbell  v.  Anderson,  ^  fy.?\  «, 
7th  December  J  826,  afiirmed  1st  May  1829.  App.  384. 

(4.)  The  bankruptcy  of  the  constituent  extinguishes  the  mandate.  Br  conbtitu- 
In  the  case  of  PoUock  v.  Paterson,  10th  December  1811,  there  will  ^!;!!i"*"*" 
be  found  much  interesting  and  important  discussion  upon  the  ques-  F.  C. 
tion,  whether  a  procuratory  falls  upon  the  insanity  of  the  grantor. 
As  regards  parties  ignorant  of  the  insanity,  it  appears  to  be  agreed, 
that  bond  fide  contractions  by  such  parties  arc  binding. 
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Past  II.  (6.)  The  factoiy  falls  by  the  death  of  the  factor,  and,  when  there  are 

Chaptbb  VIII.  s^^gi'a'^  factors  without  a  quorum,  or  power  to  each,  the  death  of  any 

Bt  factor*8      ^^®  brings  it  to  an  end.    It  is  another  inconvenience  attending  fac- 

DBATH.  tones  to  more  than  one  person  without  power  to  them  severally  or  to 

a  quorum,  that  the  whole  number  must  concur  in  every  act. 

In  those  factories  which,  on  account  of  the  limited  nature  of  the 
authority  granted,  are  called  special,  the  factor  has  no  power,  except- 
ing what  is  expressed ;  and,  if  there  be  a  general  clause  appended, 
its  effect  is  limited  to  acts  of  the  same  nature  as  those  specified. 
Factor's  oBLi-      The  factor's  obligation  to  his  constituent  is  to  account  for  his 
OATION8,  AND    intromissious,  and  to  pay  the  balance,  deducting  a  reasonable  gratifi- 
'  cation,  as  it  is  called,  for  his  trouble.*    A  salary  may  be  specified ; 
but,  when  there  is  no  mention  of  remuneration,  the  ofiice  is  presumed 
M.  4063.  to  be  gratuitous ;  Orfnstonv.  Hamilton,  17th  February  1736.    Where 

an  allowance  is  contemplated,  but  no  sum  fixed,  the  Court  will  deter- 
M.  516.  mine  the  amount.    In  Campbell  v.  Rose,  6th  December  1752,  two  and 

a  half  per  cent,  was  given ;  but  this  depends  entirely  upon  circam- 
stances.  In  accounting  the  factor  is  not  entitled  to  deduct  from  the 
funds  in  his  hands  debts  of  the  constituent  paid  without  his  authority, 
his  recourse  in  such  circumstances  being  by  action,  and  not  by  com- 
M.  2625.  pensation ;  Marquis  of  Douglas  v.  SommerviU,  24th  July  1678. 

By  acceptance  of  the  office  the  factor  is  bound  to  dischai^  its 
dutiea     When  it  is  without  recompense,  he  is  liable  for  his  intromu- 
sions  only,  and  not  for  exact  diligence.     But,  if  there  is  a  factor-fee, 
M.  3527.  he  is  liable  for  loss  arising  through  mismanagement ;  QoUie  v.  Uoc- 

donaJd,  4th  January  1757.    Here  the  factory  was  special,  to  take  out 
confirmation  of  a  moveable  estate  to  which  the  granter  was  entitled. 
The  duty  having  been  neglected,  the  succession  was  found,  in  the  then 
existing  state  of  the  law,  not  to  be  carried  by  his  will,  and  the  factor 
was  in  consequence  subjected  for  loss  arising  to  his  widow.     See  also 
Hume,  349.       Cunningham  and  Simpson  v.  Buchanan,  6th  July  1809.    But,  although 
there  is  remuneration,  the  factor  may  be  exempted  from  liability 
except  for  his  intromissions,  and  in  such  circumstances  liability  for 
loss  by  negligence — as  where  a  debt  becomes  irrecoverable  through 
9  S.  178.  delay— does  not  arise ;  Stewart,  Jtc,  {Fraser's  Trustees  v.  JiViIconer, 

14th  December  1830.  When  the  factor  is  paid,  he  is  bound  to  do 
such  diligence  as  the  security  of  the  property  under  his  charge  re- 
quires— such  as  to  use  sequestration  in  due  time  for  recovery  of 
rents.  If  in  any  case  he  has  doubts  as  to  the  course  to  he  adopted, 
he  should  submit  the  circumstances  and  his  views  to  his  constituent, 
and,  if  the  employer  then  leaves  the  matter  to  his  discretion,  he  will 

19  l^«  1*  *  Applying  the  judgment  in  Lord  Oray  and  otherg,  the  Court  held  tKai,  wbere  tnutte<« 

employed  one  of  their  own  number  to  act  as  f>tctor,  he  was  not  entitled  to  mnj  ivaianerati<^o. 
19  D.  187.  Clark  and  others  (  WeUwood't  Trustees)  ▼.  HOI  and  others,  17th  December  1856. 
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not  be  liable  for  loss ;  M'Caul  v.  Vareils,  8tli  February  1 740.    What-      Past  II. 
ever  the  factor  does  must  be  done  factoris  nomine,  otherwise  he  will  Chapter  VIII. 
be  personally  liable-— of  which  we  had  an  example  in  the  acceptance  m.  3524. 
of  bills  by  procuration ;  and,  in  Ainslie  v.  Arbuthnot,  6th  June  1739,  M.  4065. 
loss  arising  through  the  bankruptcy  of  an  acceptor  was  held  to  fall 
upon  the  factor,  because  he  had  taken  bills  in  his  own  name  without 
notice  to  his  constituent,  and  without  any  entry  in  his  books  to  show 
that  the  transaction  was  really  in  his  constituent's  business. 


1 
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CHAPTER  IX 

TRANSMISSION  OF  MOVEABLES  FROM  THE  DEAD  TO  THE  LIVING — 
TESTAMENT — CONFIBMATION — LEGACT. 

Having  now  examined  the  deeds  by  which  obligations  affecting 
moveable  rights  may  be  contracted — those  also  which  are  used  in  the 
transmission  of  these  rights — and  the  writings  by  which  moveable 
rights  are  enforced  or  extinguished — it  remains  that  we  attend  to  the 
instruments  by  which  moveable  property  may  be  transmitted,  not 
from  the  living  to  the  living,  as  in  those  already  reviewed,  but  from 
the  dead  to  the  living. 


Obioin  of 

POWRR  TO 
DEVISE. 


L  The  Testament. — In  the  history  of  rights  it  is  plausibly  con* 
jectured,  that  succession  or  inheritance  was  antecedent  to  the  power 
of  devising,  the  right  of  the  deceased  being  held  to  be  extinguished  bj 
his  death,  and  his  family  receiving  the  succession  by  the  simple  title 
of  next  occupancy.  But  the  right  of  inheritance  was  found,  while 
it  remained  indefeasible,  besides  producing  the  evils  of  fraud  to  credi- 
tors, unsuitable  to  the  family  circumstances,  there  being  no  power  of 
distribution.  Hence  arose  the  right  of  disposal  by  expressed  inten- 
tion of  the  mode  in  which  one  wishes  his  property  to  be  bestowed 
after  his  death.  The  right  is  exercised  by  testament,  which  Black- 
stone  defines  as  '' witnessed  instructions/'  thus  deriving  the  term 
from  the  form  of  the  deed.  The  etymology  of  Jacob,  "testaiio 
"  mentis"  ie.,  evidence  of  the  deceased's  mind  or  will,  connects  it 
more  properly  with  the  substance  of  the  thing.  The  English  term 
"  will"  flows  from  the  nature  of  the  deed  as  containing  the  party's 
pleasure  in  the  disposal  of  his  effects.  A  conveyance  which  becomes 
immediately  binding  upon  the  grantors  is  not  a  will,  although  it  maj 
dispose  of  the  moveable  property  which  shall  belong  to  him  at  his 
death.  A  mutual  conveyance  by  several  parties,  conveying  de  pr^' 
senti  all  their  property  now  belonging,  and  which  shall  belong  to 
them  at  death  in  favour  of  themselves  and  the  survivors  and  survivor, 
with  power  of  sale  and  obligation  of  warrandice,  was  held  not  to  be 
a  will,  but  an  irrevocable  deed  for  onerous  causes ;  and  no  inventory, 
or  legacy  duty  was  demandable  on  the  death  of  one  of  the  parties ; 
i^Macq.  App.    Browns  V.  The  Advocate-Oeneral,  28th  June  1852. 
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By  our  law  and  practice  any  probative  writing  expressive  of  a     Part  II. 
party's  intention  with  respect  to  the  disposal  of  bis  moveable  estate  Chapter  IX 
Bt  his  death  is  sufficient,  if  clear  in  its  terms,  to  secure  the  fulfilment  ^hat  oombti- 
of  that  intention.      But  the  testament  is  the  instrument  regulkrly  tut^b  a  vaud 
appropriated  to  this  purpose.    The  codicil  is  a  short  paper  of  a  testa-  t^tameht. 
mentary  nature,  and  applies  to  supplementary  additions  to  testaments  Codicil. 
expressive  of  new  provisions,  or  suppressions,  or  alterations,  in  the 
testator's  will  as  already  made.     Moveable  property  is  also  in  practice  Disposition. 
eommonly  settled  either  by  itself,  or  in  conjunction  with  heritage  by 
the  form  of  a  disposition.     The  variety  of  available  forms  is  charac- 
teristic of  the  principle,  that  any  clear  expression  of  intention  legally 
authenticated  will  suffice.     But  the  testament  is  the  proper  legal  in- 
strument for  settling  the  granter's  moveable  property  at  his  death. 

The  law  has  extended  the  power  of  making  a  will  to  some  persons  Capacity  to 
who  are  disqualified  to  execute  other  deeds.     A  pupil  cannot,  but  a  **^*^  testa- 
rainor  may  without  his  curator's  consent,  and  a  wife  without  her  hus- 
band's consent,  make  a  will     So  also  persons  interdicted  without 
consent  of  their  interdictors,  and  generally  every  person  above  the 
a^  of  pupilarity,  capable  of  expressing  a  rational  intention  as  to 
the  disposal  of  his  property,  can  test.     But,  while  the  law  thus  gives  TsffrAMENT 
full  effect  to  the  part/s  intention,  it  requires  that  the  instrument  ^^^^  ixtelt 

,  1.  •  ^       i  1  LIQIBIJB  TO 

shall  truly  express  that  intention ;  and  the  Conveyancer  must  keep  testatok. 
in  view,  that  the  settlement  he  prepares  must  be  of  a  nature  intel- 
ligible to  the  testator  who  executes  it,  because,  altliough  a  party  may 
have  sufficient  mind  to  dispose  of  his  property,  he  may  not  have  suf- 
ficient perspicacity  to  comprehend  the  effect  of  involved  technical 
clauses.    See  the  case,  formerly  cited,  of  Watson  v.  NoUe*8  Trustees,  2  S.  400. 
18th  November  1824,  affirmed  29th  June  1827.     In  circumstances  a^"^,^^' 
of  suspicion,  the  Court  requires  evidence  that  the  settlement  was 
clearly  understood  by  •  the  maker  of  it.     Thus,  where  the  will  was 
that  of  a  person  old  and  paralytic,  there  being  no  evidence  that  he 
clearly  understood  it,  and  no  evidence,  therefore,  that  it  truly  ex- 
pressed his  will,  it  was  reduced ;  Gillespies  v  GiUespie,  11th  February  F.  C. 
18i7;  and  in  Paterson  v.  Smyth,  2d  February  1809,  a  will  written  Hume,  921. 
1>T  an  agent  in  favour  of  himself  was  reduced,  no  instructions  being 
proved,  and  no  evidence  adduced  that  the  deed  or  the  scroll  of  it  was 
read  to  the  testator. 

A  husband  cannot  by  his  testament  prejudice  the  jus  relictw,  or  a  Jus  relida;  athd 
father  the  legitim,  nor  can  he,  after  being  seized  with  his  last  illness,  bb^p™udice^ 
t^tow  the  society  goods  in  such  a  way  as  to  diminish  the  shares  of  b^  ^  ^^' 
kw  widow  and  children.     In  Jervey  v.   Watts,  7th  January  1762,  M.  8170. 
li^itim  was  found  due  to  a  posthumous  child,  and  claimable  by  such 
ciiikl's  executors,  notwithstanding  a  general  disposition  in  favour  of 
tlie  widow.     A  testament  in  favour  of  strangers  is  ineffectual,  if  the 
maker  of  it  have  children  after  it  is  made,  by  the  rule  si  sine  liberiSj  ^^^  '*"* 
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Part  ii.      uuless  the  testament  be  preserved  after  the  existence  of  the  children, 

ChatoiIX.  ^^  which  case  it  will  be  eflTectual  excepting  as  to  legitim,  Ttde  r. 

M.  6400.  TtUsy  20th  December  1 768.    Here  a  party  took  bonds  payable  to  him- 

8m  infra,  p.     ^^^^'  ^^^  failing  him  to  his  brother.    Having  afterwards  married  and 

483.  had  children,  he  died  two  years  after  the  birth  of  the  first  without 

changing  the  destination  in  the  bonds.    The  brother  was  preferred  to 

the  children.    As  a  general  disability  we  may  notice  the  Thelusson 

TheluBaon  Act,  Act,  39  &  40  Geo.  IIL  cap  98,  which  annuls  every  direction  by  will 

mfc^s?*^     or  other  deed  to  accumulate  annual  proceeds  of  property  for  a  longer 

time  than  until  twenty-one  years  after  the  testator's  death,  or  during 

the  minority  or  respective  minorities  of  a  person  or  persons  living  at 

the  testator^s  death.    There  is  an  exception  of  heritable  property  in 

Scotland  from  the  operation  of  this  Act,  but  the  exception  is  repealed 

by  the  41st  section  of  the  Entail  Amendment  Act,  11  &  12  Vict  cap. 

36,  so  that  the  accumulation  of  the  produce  and  profits  of  heritable 

and  moveable  property  are  now  subject  to  the  same  restraint* 

Testambht  a  testament  must  be  probativa    In  execution  by  parties  unable 

^TTHL  ^^^    ^  write,  we  have  seen  that  a  privilege  is  extended  to  this  class  of 

deeds,  so  far  as  to  sustain  subscription  by  one  notary  and  two  witnessea 

But,  when  the  will  is  signed  by  the  party  himself  it  must  be  executed 

M.  15952.        and  completed  with  the  same  solemnities  as  other  deeds ;  CridUan, 

12th  January  1802.    Here  a  testamentary  deed,  not  holograph,  and 

not  containing  the  name  of  the  writer  or  designation  of  the  witnesses, 

Hame,  p.  917.   was  held  improbative  and  insufficient  to  convey  moveables.   In  Dundas 

V.  Lewis,  13th  May  1807,  a  trust-deed  directed  payment  of  such 

legacies  as  the  testatrix  might  leave  by  "  a  writing  under  her  hand." 

This  was  held  to  require  a  probative  writing,  and  an  improbative 

codicil  was  disallowed.     The  Court  afterwards  applied  the  same  prin- 

6. 8. 864.         ciple  in  Buchan  Jk  Inglis  v.  Harper,  27th  May  1828,  where  the 

settlement  was  subject  to  bequests  "  in  a  letter  signed  by  me  of  this 

5  Wil.  &  Sfa.     ''  date,''  which  letter  was,  however,  improbativa    But  the  House  of 

App.  785.         JjordB,  18th  October  1831,  held,  that  the  reference  to  the  letter  in 

the  probative  deed  was  sufficient  to  support  it,  upon  evidence  being 

adduced  that  the  letter  founded  on  was  truly  the  letter  mentioned 

in  the  deed.    The  improbative  document  thus  stood  by  virtue  of  the 

reference  to  it  in  the  probative  deed,  but  without  that  support  it 

would  not  have  availed.    A  mutual  will  by  husband  and  wife  in  the 

handwriting  of  the  husband  is  effectual  as  regards  his  property, 

13  D.  188.        though  not  probative  quoad  the  wife  ;  M'Millan  v.  M'MiUan,  28th 

November  1850.    There,  upon  the  fiy-leaf  of  a  Bible,  a  husband  and 

wife  made  "  this  agreement,  that  the  longest  liver  is  to  have  all  that 

"  remains  after  payment  of  our  debts."    It  was  holograph  of  the 

*  The  provision  in  the  Rutherfurd  Act  haa  not  a  retrospective  effect,  like  tlk«»  Thelnssoa 
Act,  and  deeds  which  came  into  force  before  the  passing  of  the  Butherfard  Act  are  not 
afiected  by  it ;  Lord  Keith*$  Ihuiee$  y.  The  OwiKeM  FlakauUy  dse^  17th  July  1857. 
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husband,  and  was  held  good  as  a  settlement  of  his  succession.     The      Pabt  IL 

doctrine  that  a  will  must  be  probative,  is  subject,  as  in  the  case  of  Chapter  IX. 

other  deeds,  to  the  qualification,  that  those  interested  to  set  it  aside 

may  exclude  themselves  from  pleading  the  want  of  the  solemnities 

by  homologation  or  rei  interventus;  Pollock  Y.PoUock,  20th  November  12  D.  i43. 

1849.    There,  a  will  was  contained  in  a  letter  from  a  father  to  his 

two  son&   An  agreement  to  its  terms  was  subscribed  by  the  sons,  who 

took  possession.  .  The  survivor  of  them  was  subjected  in  implement 

to  a  Bister  favoured  in  the  will 

In  order  to  receive  effect,  a  deed  or  writing  conveying  moveable  Mere  intex- 
property  mortis  causa  must  not  only  be  probative,  but  it  must  be  a  ^'*'^*  '^  devwe 

i»  1  ^  ■■••  ii''^  INSUFFICIENT. 

completed  act,  and  not  merely  an  expressed  intention  to  make  a  will 
in  specified  terms.     The  writing  must  import,  that  the  grantor  does 
it,  not  that  he  intends  to  do  it.     This  important  doctrine  was  settled 
by  the  House  of  Lords  in  Monro  v.  Coutts,  7th  July  1813.    There,  a  j  po^^'s  App. 
paper  signed  and  subscribed  by  a  party  as  his  codicil,  but  sent  to  ^37. 
bis  agent  to  make  out  a  formal  codicil,  was  sustained  by  the  Court  of 
Session  as  a  codicil,  but  the  decision  was  reversed.     Upon  the  same 
principle,  holograph  signed  instructions  to  prepare  a  settlement  were 
decided  not  to  have  the  effect  of  a  testament,  in  Staintons  v.  Stain-  6  S.  363. 
ton*  Trustees,  l7th  January   1828;  and,  where  a  testator  had  ap- 
proved of  drafts  of  new  settlements,  but  died  without  executing 
them,  the  Court  would  not  allow  the  drafts  to  be  looked  at  in  order 
to  control  the  executed  deed,  which  came  into  effect ;  Duguid  v.  1  d.  473. 
Dmdas,  8th  February  1839.     On  the  other  hand,  after  the  deed  has 
been  made,  it  alone  is  the  evidence  of  the  party's  intention,  and  the 
i^tructions  cannot  be  admitted  to  control  that  final  expression  of  his 
^11;  Blair  v.  Blair,  16th  November  1849.  12  D.  97. 

A  testament  may  be  made  in  the  last  moments  of  life,  provided  Testament 
ibe  testator  be  then  of  sound  mind,  and  have  a  clear  intelligence  of  ^"^^  °T'     ,. 

Li-1  ■¥>  1  •iniT-  MADE  in  artL- 

WiJat  he  IS  doing.    But,  at  whatever  period  of  life  it  may  be  made,  culo  mortis. 
it  takes  effect  only  at  the  testator's  death ;  and,  as  it  is  held  to  ex- 
press his  mind  as  at  his  death,  so  he  may  revoke  it  at  any  time  before  Power  of 
tliat  event ;  and  so  strong  is  this  principle,  that  the  right  of  revoca-  revocation. 
iy*n  continues,  even  though  it  may  have  been  renounced,  DougaWs  M.  15949. 
T^ru^ees  v.  DaugaU,  25th  February  1 789.     The  will  here  discharged 
^  debt  with  absolute  warrandice  of  the  discharge,  which  implied  a    / 
renunciation  of  the  power  of  revocation ;  but  the  discharge  was  held 
i>  he  effectual] J  revoked  by  a  subsequent  writing.     Nor  does  delivery 
i*'*r  the  power  to  revoke ;  Miller  v.  Dickson,  llth  July  1826.     Here  4k  822. 
■i  vras  found,  competent  to  revoke  a  settlement  granted  in  considera-    ' 
* 'ju  of  many    favours  under  reservation  of  the  grantor's  liferent, 
^^tiongh  it  had  been  delivered  to  the  grantee.     In  Trotter  v.  Trotter,  5  D.224. 
^  St  December   1842,  a  legacy  bequeathed  by  a  letter  delivered  was 
'factually  revoked  in  a  subsequent  testament.     But,  as  expressed 
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intention  does  not  make  a  will,  so  neither  will  it  revoke  one,  and  the 
clearest  evidence  of  intention  to  revoke  will  not  affect  the  deed,  if 
revocation  do  not  actually  take  place.    In  Walkers  v.  Steele,  16th 
December  1825,  the  party  had  asked  his  agent  for  the  settlement,  in 
order  to  cancel  it    Through  unintentional  delay  on  the  agent's  part 
it  was  not  given  back,  and  remained  uncancelled  at  the  party's  death ; 
but  these  circumstances  were  held  to  form  no  ground  of  redaction 
On  the  other  hand,  when  there  is  a  clear  revocation  it  will  leceWe 
effect,  though  the  party's  settlements  may  thereby  become  incomplete; 
so  that  he  shall  die  partly  testate  and  partly  intestate,  and,  althoi^h 
the  revocation  may  be  contained  in  a  deed  not  strictly  testamcBtaiy ; 
Latvrie^a  Trustees  v.  Laturies,  12th  July  1843.    An  exception  to  the 
power  of  revocation  has  been  recognised  in  the  case  of  a  mutual  will, 
which  Lord  Fullbbtok  observes,  in  the  case  of  U'MiUanj  ropm,  W 
this  consequence,  that  it  is  not  merely  a  declaration  of  intention,  bat 
an  obligation  not  to  revoke ;  ^'  it  is  a  sort  of  contract"  From  the  power 
of  revocation  and  the  peculiar  character  of  the  will  as  the  senteniia 
voluntatis  of  the  testator  at  the  very  point  of  death,  it  results,  that, 
when  there  are  several  testaments  by  the  same  party,  it  is  the  last 
only  that  receives  effect,  and  hence  it  is  called  the  IcM  or  IcMer  wSH 
When  the  last  will  is  revoked,  the  revocation  revives  a  previous  on^ 
if  still  existing ;  Doves  v.  Smith,  31st  May  1827.    Here  a  disposition 
of  farm  stock  was  revoked,  the  disponer  declaring  it  to  be  his  wishy 
that  the  stock  should  form  part  of  his  executry,  and  be  regulated  bj 
the  general  law  of  moveables  in  its  appropriation.    The  property  was 
in  consequence  held  subject  to  distribution,  not  as  if  a&  intestaio,  but 
under  the  provisions  of  a  will  previously  executed  in  America. 

But,  while  it  is  the  last  will  which  prevails,  that  does  not  render  it 
necessary  that  the  whole  of  the  testator's  will  be  contained  in  one 
deed.    Previous  deeds  and  writings  will  also  receive  effect,  wherever 
it  is  shown,  that  the  whole  intention  of  the  party  in  the  disposal  of 
his  property  will  not  receive  effect,  unless  these  writings,  as  well  as 
that  of  the  latest  date,  are  allowed  to  operate ;  Chnani  v.  Sfoddart^ 
27th  February  1849,  affirmed  28th  June  1862.    Looking  to  the  lia- 
bility to  mistake  and  misapprehension,  which  may  arise  where  a  party's 
will  is  contained  in  various  deeds,  it  is  proper,  and  has  been  noticed 
in  the  highest  Court  as  a  professional  rule,  always  to  inquire,  when 
called  upon  to  prepare  a  settlement,  whether  there  is  already  any  in 
existence,  and  if  there  is,  whether  it  is  to  be  kept  in  force.     As  a  gc* 
neral  rule,  when  there  are  various  writings  and  no  reTocation,  effect 
will  be  given  to  the  whole,  provided  the  testament  can  be  so  executed ; 
Orant,  supra,    (House  of  Lorda) 

The  testament  is  one  of  those  deeds  which  effects  its  object  bv  a 
conventional  form,  and  not  by  words  of  conveyance.  Its  peculia^ 
characteristic  is  the  nomination  of  an  executor — that  is,  a  person  \ 
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execute  the  will  of  the  deceased  by  collecting  his  moveable  property,      ^^^^' 

and  administering  it  for  the  benefit  of  all  parties  interested.     It  is  Chapter  IX. 

the  nomination  of  an  executor,  which  constitutes  a  complete  testament ; 

and  it  is  effectual  as  a  conveyance  of  the  moveable  property  to  the 

party  named  executor,  whether  the  property  shall  be  distributed — that 

is,  given  beneficially,  to  legatees,  or  not.    The  estate  may  be  disposed  Where  deed 

of  without  naming  an  executor,  and,  although  a  deed  to  that  efiect  kowkItioTop 

will  want  the  peculiar  character  of  the  testament,  it  will  be  practically  executor. 

effectual,  the  omission  to  nominate  an  executor  being  supplied  by  the 

Judge  in  the  proper  Court     When  the  executor  is  appointed  without 

directions  how  to  dispose  of  the  property,  the  testament  is  complete, 

and  the  executor  in  that  case  is  in  law  hceres  fiduciaritiSy  a  trustee  Executor— 

for  all  concerned,  the  testament  carrying  to  him  the  right  of  the  de- XJl^^? 

ceased's  whole  moveables,  wherever  they  may  be,  it  being  fixed  law, 

that  the  personal  succession  is  regulated  by  the  lex  domicUii.    See 

the  case,  already  cited,  oi  Hog  v.  Hog^  7th  June  1791 ;  and  reference  M.  4gi9. 

may  also  be  made  to  Hyalop  v.  MaxweWs  Trustees^  11th  February  12  s.  413. 

1834,  where  a  conveyance  of  the  whole  means  and  estate,  heritable 

and  moveable,  which  should  belong  to  the  testatrix  at  her  death,  was 

held  to  constitute  a  good  testament  of  all  she  possessed  at  its  date, 

and  should  afterwards  acquire ;  and  the  same  settlement  was  held 

&Iso  to  be  a  valid  exercise  of  a  power,  arising  to  her  after  the  date  of 

the  deed^  to  dispose  of  a  sum  of  ^2000  at  her  death. 

It  is  only  moveables,  however,  that  the  testament  does  convey.    It  Testamext 
cannot  be  used  to  transfer  or  burden  heritage ;  Oovan  v.  Setons^  8  th  moveables. 
January  1812  ;  or  even  to  transfer  debts  originally  moveable,  butF.  C. 
secured  by  adjudication,  or  other  heritable  security ;  Crawfwrd  or 
Stewart  v.  Earl  of  Dundonald,  22d  May  1838.    Here  a  testament  I6  S.  1017. 
specifying  sums  of  money,  goods,  gear,  and  effects,  was  found  insuffi- 
cient to  convey  bills  secured  by  adjudication. 
A  stranger  executor,  who  is  not  named  a  legatee,  or  otherwise  vested  Executoe'^ 

Trith  the  beneficial  interest  in  the  property,  is,  as  we  have  seen,  hceres  '^^^^^'_ 

fidudarius ;  and  formerly  it  was  the  practice  of  executors  in  that  1617,  c.  14. 
position  to  appropriate  the  whole  estate  to  themselves,  until,  by  the 
^'d  1617 f  a.  14,  they  were  required  to  account  to  the  wife  and  children 
of  the  deceased,  or  to  his  next  of  kin  according  to  law,  retaining  one 
third  part  of  the  estate  for  their  own  troubla    This  Act  is  not  in 
dosuetude,  send  was  acted  upon,  to  the  effect  of  allowing  a  third  to  the 
executor,  in  the  case  of  Nasmyih  v.  Hare,  1 7th  February  1819  ;  and  ^-  ^• 
ag^  in  Qrant  v.  Murrays,  28th  November  1849,  affirmed  28th  June  12  D.  201. 
^552.    The  Court  of  Session  report  has  a  foot-note  containing  a  de-  {73  *^*'"    ^^' 
uHed  report  of  the  case  of  Nasmyfh.* 

*  Bj  18  Yict.  c.  23,  {  8,  so  mach  of  tlie  Act  1617,  c.  14,  "  as  allows  executors  nomiaate 
'  ti'  retain  to  their  own  use  a  third  of  the  dead^s  part  in  accounting  for  the  moveable  estate 
"  f  t]»  deoesuiedy  is  hereby  repealed,  and  executors  nominate  shall,  as  such,  have  no  right 

t'^  as  J  part  of  sai^  estate. 


468  LBOTUBBS  ON  COMVBTANOINO. 

Past  II.         When  the  person  named  is  appointed  not  only  executor,  but  uni- 

Chapter  IX   versal  legatee  or  legatory,  he  then  holds  the  estate,  not  in  trust,  but 

Executor,       ^^^  ^^^  ^^^  benefit,  these  words  importing  an  absolute  bequest  of  the 

wHBKUMivER-   docoased's  whole  moveable  property  to  the  executor.    When  it  is 

BALLBOATARY.  ^^^  intcuded  that  the  executor  shall  have  a  beneficial  interest,  care 

must  be  taken  to  avoid  expressions  which  may,  notwithstanding, 

M.  6591.  confer  such  an  interest.    In  Beizly  v.  Napier,  Ist  February  1739, 

after  naming  the  executor  the  testator  added,  "  I  hereby  debar 

and  seclude  all  others  from  any  right  or  interest  in  my  said  exc- 

"  entry."    These  words   were  held  equivalent  to  an  appointment 

as  universal  legatary,  and,  therefore,  to  give  the  whole  estate  to  the 

executor. 

It  is  a  frequent  and  convenient  form  of  the  testament  to  constitute 
the  executor  universal  legatary,  and  burden  him  with  the  payment  of 
debts,  and  of  such  legacies  as  may  be  specified.    He  is  thus  virtually 
named  residuary  legatee. 
Tbstameiit  The  testament  is  effectual,  although  the  executor  may  not  accept. 

BPFECTUAL,  fpjjjg  ^^1^  h^g  becu  frequcntly  applied  to  trustees,  in  whose  case  the 
cuTOR  DO  NOT  pHnciplo  Is  the  same ;  Forbes  v.  Earl  of  OaUoway's  Trtjutees,  2d 
ACCEPT.  February  1808,  affirmed  on  appeal.   Here  the  trust  was  found  to  sub- 

"ihmetprv*  ^^®*'>  although  onc  of  the  trustees  named  siw  qua  non  did  not  accept ; 
'*ratd*'  App*.  and,  in  Towart,  14th  May  1823,  the  only  trustee  being  insolvent,  and 
^'  ^'  refusing  to  denude,  the  Court  granted  an  application  to  have  him  in- 

terdicted from  intromitting,  and  appointed  a  judicial  factor  to  execute 
the  trust. 
TESTAMEim  Testamentary  deeds  receive  a  more  liberal  interpretation  than 

LIBERALLY  coH-  Qthcrs,  tho  ruIc  beins:  that  they  shall  receive  that  construction  which 

STRUED  ACCOR-  ^  v 

DING  TO  PRE-     carries  the  presumed  intention  of  the  testator  into  effect     Impossible 

conditions,  therefore,  and  unintelligible  expressions  are  held  pro  7io» 
scriptis,  and  ambiguities  are  interpreted  according  to  the  presumed 

Construction    ^^^1  ^^  ^^®  testator,  if  that  is  practicable  by  any  construction.    Where 

OP  double        different  deeds  or  codicils  contain  legacies  to  the  same  person,  in  such 

terms  as  leave  it  uncertain  whether  the  last  are  in  addition  to,  or 
inclusive  of,  the  first,  both  are  in  dubio  held  to  be  due ;  Clark  or 

2  S  313  ^^y  ^'  ^^y'^  Trustees,  16th  May  1823.    There  was  here  an  obliga- 

tion to  make  certain  provisions  for  a  son's  children  in  the  son  s  mar- 
riage contract,  and  afterwards  a  legacy  of  ^4000  in  the  obligant's 
will.    Both  the  provision  and  legacy  were  held  to  be  due  ;  and  the 

4  S  220  same  decision  was  pronounced  in  Sutherland  v.  Sutherland's  Execu- 

tors, 22d  November  1825,  where  there  were  two  legacies  in  the  same 
will,  in  such  terms  as  to  leave  it  doubtful  whether  the  second  was 

2  D.  820.  additional  to  the  first,  or  included  in  it  The  case  of  Straton's  Trus- 
tees V.  Cunningham,  10th  March  1840,  is  to  the  same  effect ;  and  tlic 

9  D.  329.         principles  of  this  doctrine  were  very  carefully  examined  in  Horsbrugh 

V.  Horsbrugh,  12th  January  1847,  wliere  fourteen  cases  of  ambiguity 
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in  bequests  were  settled  by  the  Court  in  accordance  with  the  presumed      P^rt  II. 
intention  of  the  testator.  Chapter  IX. 

Questions  sometimes  arise,  whether  payments  made  during  the  tes-  Paymektb 
tator's  life  are  to  be  held  as  in  part  of  a  legacy  made  to  the  same  ^^^J^^  testa- 

TOR  8  LIFE""" 

party ;  and  these  are  resolved  by  the  result  of  the  inquiry,  whether  how  imter- 
such  payments  were  of  the  nature  of  donations,  or  whether,  after  being  ^*^te'>- 
made,  they  remained  upon  the  footing  of  a  debt     See  the  case  of 
Mdlisony,  Bucha/nan^  22d  February  1822,  affirmed  on  appeal,  where,  i  s.  346. 
as  there  was  an  obligation  to  pay  interest,  the  advance  was  held  to 
have  been  in  anticipation  and  in  part  of  the  legacy. 

In  the  Juridical  Styles  there  is  given  the  form  of  the  testament,  Vol.  ii.  p.  432, 
which  is  sufficiently  explained  by  the  remarks  already  submitted. 

ConfirmatioTk — Although  the  testament  confers  upon  the  executor 
a  complete  available  right,  it  does  not  of  itself  necessarily  invest  him 
with  the  jus  exigendi.     In  order  to  give  him  a  complete  active  title, 
inferring  an  obligation  upon  the  deceased's  debtors  to  pay  t-o  him, 
there  must,  in  addition  to  the  general  conveyance  created  by  the  tes- 
tament, be  a  special  right,  vesting  the  particular  articles  of  which 
recovery  is  sought.    The  general  mode  of  completing  this  special  title 
IS  COBFIEHATIOK,  which  is  a  Judicial  sentence  of  the  Commissary, 
authorizing  the  executor,  after  making  inventory  of  the  deceased's 
estate,  to  sue,  recover,  and  administer  the  effects.    When  an  executor 
has  been  named  by  the  deceased,  he  is  called  the  executor  nominate, 
^d  the  judicial  completion  of  his  title  is  called  the  confirmation  of  a 
tettament  testamentary.    When  the  deceased  has  not  made  a  nomina- 
tion, the  executor  is  appointed  by  the  judge,  whose  sentence  in  that 
^^^^se  is  called  the  confirmation  of  a  testament  dative. 

The  process  of  confirmation  is  proper  to  the  Ecclesiastical  Court,  Confirmation 

^d  the  bishops  or  their  commissaries  had  formerly  an  interest,  to 

the  extent  of  one  twentieth  part,  called  quot  of  testaments,  in  all 

nioveable  estates.     These  fees  were  prohibited  by  statute  in  1641  and 

1651,  and  all  compositions  in  respect  of  the  confirmation  of  testaments 

were  abolished  by  the  recent  statute  of  4  Geo.  IV.  cap.  97,  which  now 

regulates  the  proceedings  in  the  Commissary  Courts.     The  testament 

must  be  confirmed  in  the  commissariot  where  the  deceased  had  his 

domicile  at  his  deatL     By  the  6th  section  of  the  statute  just  referred 

to,  the  previous  commissariots  were  abolished,  and  every  sheriffdom 

ind  stewsLTiry  now  constitutes  a  commissariot,  except  that  the  Counties 

f-f  Edinburgh,  Haddington,  and  Linlithgow,  remain  the  commissariot 

•f  Edinburgh.    The  Sheriffs  are  now  the  Commissaries,  and  their  sub- 

^titates   Commissaries-depute.     It  is  from  them,  accordingly,  that 

ei^nfirmation  must  be  obtained ;  and,  although  the  deceased  may 

happen  to  die  in  a  different  sheriffdom  from  that  of  his  ordinary  resi- 

'ience,  his  domicile  is  not  thereby  altered  in  this  respect,  and  the 
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Fakt  II.     procesa  muBt  still  proceed  before  the  Sheriff  (as  Commiasarj)  of  the 
Chapter  IX.  county  of  hls  residence.    When  one  dies  abroad,  his  testament  in»st 
be  confirmed  in  Edinborgh,  as  the  commune  forum,  unlesa  be  went 
intending  to  return,  in  which  case  the  proper  Court  vill  be  the  com- 
missarlot  where  he  last  lived. 
Order  or  pre-      Executors  are  confirmed  according  to  a  certain  order  of  preference. 
"^FPKe^oFBi-    ■^'"^  person  named  by  the  deceased  is  preferred  before  all  others; 
ECDToa.  Qrahame  v.  Bannennan,  28th  February  1822 ;  then  the  unirerEal 

18.362.  legatary  is  preferred,  although  not  named  executor;  Earlo/Crau- 

M.  3818.  Jiird  V.  Ure  or  Glasfurd,  10th  January  1756;  after  him,  the  next 

of  kin  ;*  then,  the  widow ;  next,  creditors ;  and  last  of  all,  spedil 
legateea 
EiectiTOBs  Executors  not  nominate  are  called  executors  dative,  because  given 

DiTive.  jiy  jjjg  Judge  who  appoints  them.    An  executor  nominate  reqiures  no 

decree  of  appointment,  but  only  sentence  of  confirmation.  The  title 
of  the  executor  dative  comprises  both  the  decree  dative,  and  the 
sentence  of  confirmation.  The  form  of  procedure  is  by  apphcatioo  of 
any  one  interested,  upon  which  the  commissary  issues  an  edict,  whetebj 
intimation  is  made  to  all  concerned  to  appear  in  Court  niae  Axn 
after  publication  to  see  executors  decerned.  The  form  will  be  found 
in  Bell's  system  of  the  forms  of  deeda  The  edict  is  published  at  the 
church-door  of  the  parish  of  the  deceased's  domicile,  and,  if  be  died 
abroad  animo  remanendi,  it  must  be  executed  at  the  Market  Cross 
of  Edinburgh  upon  Saturday,  the  old  market  day,  and  on  Sunday  at 
the  pariah  church-door  of  St.  Giles.  After  the  inducia  have  elapsed, 
the  edict  is  called  in  Court,  and  the  office  of  executor  conferred  by 
decree-dative,  which,  if  there  be  competition,  is  granted  in  favour  of 
parties  in  the  order  which  we  have  described.  All  executors  not 
named  by  the  testator  m\ist  find  security  in  the  books  of  the  com- 
missary, that  the  funds  of  the  deceased  sliall  be  made  forthcomiog  (o 
all  parties  having  interest,  as  law  will  Sentence  of  confirmatioD  is 
iMTwrrosi.  always  preceded  by  an  inventorjr  of  the  deceased's  moveable  estate, 
given  up  by  the  executor  upon  oath,  and,  after  security  is  found,  con- 
firmation is  granted.  The  executor's  title  consists  of  an  act  of  Court, 
called  the  testament  dative.  It  embodies  the  inventory,  and  there  is 
subjoined  the  commissary's  sentence,  by  which  be  constitutes  aod 
confirms  the  party  executor  dative,  qud  next  in  kin,  or  qvd  relict, 
or  qua  creditor,  as  the  case  may  be,  to  the  defunct,  with  power  to 
intromit  and  uplift,  erant  discharees,  and  pursue,  tinder  provision 
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required,  and  make  the  property  furthcoming  to  those  interested.   The      Past  n. 
part  of  the  procedure  antecedent  to  the  confirmation  is,  of  course,  chapter  IX. 
unnecessary  in  the  case  of  an  executor  nominate,  who  is  confirmed,  as 
a  matter  of  course,  upon  producing  the  deed  containing  his  appoint- 
ment, and  an  inventoiy  of  the  estate.*    The  title  of  the  executor 
nominate  is  called  a  testament  testamentary. 

Confirmation,  in  the  absence  of  a  special  conveyance,  is  the  ex-  Confibmation 
ecutors  title,  and  the  test  of  his  right  to  recover  the  deceased's  the  executor's 
moveable  estate.    So,  where  a  debt  of  -PIOOO  was  paid  to  an  exe-  "'J^- 
catrix  who  had  only  confirmed  £20  of  that  debt,  and  she  was 
oibseqaently  found  to  have  no  title  to  the  office  of  executrix,  the 
debtor  was  subjected  in  second  payment  to  the  party  truly  entitled 
of  ^80,  being  so  much  of  the  debt  as  had  not  been  included  in  the 
title  originally  produced  to  him ;  BwJuman  v.  Royal  Bank  of  Scotland,  5  D.  2 1 1 . 
dOth  November  1842.    A  debt  paid  to  the  defunct  before  his  death 
<!annot  be  confirmed,  but  his  executor  can  competently  grant  such  an 
assignation  as  the  deceased  was  bound  to  grant,  and  such  a  convey- 
ance effectually  transmits  the  executor's  license  to  sue ;  Magistrates  12  D.  299. 
</  Wick  V.  Forbes^  11th  December  1849.    The  same  case  shows,  that 
executors  confirmed  in  Scotland,  can  competently  be  sued  in  Scotland, 
though  some  of  their  number  are  in  England,  without  the  necessity 
of  founding  jurisdiction,  the  executors  being  indissolubly  united,  and 
bound  to  account  in  Scotland.    The  practice  is  to  give  up  in  the  in-  additiohal 
Tcntory  what  it  is  believed  can  be  recovered,  and,  when  more  isM^E^^oRY. 
recovered,  to  give  up  an  additional  inventory,  and  pay  additional 
duty.    Therefore,  the  inadequacy  of  the  stamp  in  the  compensation 
to  the  full  amount  of  a  debt  is  no  objection  to  a  charge  ;  Brown  v.  I6  D.  225. 
MUler^i  ExectOrix,  16th  December  1853. 

By  the  3d  section  of  the  Act  4  Geo.  lY.,  a  former  practice  of 
lodging  partial  inventories  is  corrected  by  a  provision  that,  in  every 
case  but  that  of  an  executor  creditor,  the  inventory  shall  contain  the 
whole  moveable  estate  of  the  deceased. 

^e  office  of  executor  is  personal,  and  does  not  descend  to  the  ex-  Office  of  Ex- 
ecutor's heirs — ^so,  when  one  of  several  executors  dies,  the  entire  office  ^^  ^  ^^*' 
secroes  to  the  survivors,  and  it  &lls  entirely  upon  the  death  of  the 
last 

The  amount  of  the  inventory  is  the  measure  of  the  executor's 

responsibility,  no  executor  being  liable  vltra  vires  inventarii. 
There  are  various  cases  in  which  confirmation  is  not  necessary : —   Cohpiumation 
(1-)  Where  the  right  exists  independently  of  the  deceased  as  the  i.''^,^'^^'''^ 

jus  rdictcB  and  legitim.     These  rights  are  complete  without  confir- title  to  jM«re- 

..  "  o  JT  ltci(B  AHU 

mation.  leqitim. 

*  In  repaid  to  the  case  of  one  applying  for  confirmation  as  executor  dative  who  has  obtained 
bettcn  of  administration  in  England,  see  the  case  of  the  Afarchumeta  ofHcuHngB  ▼.  the  Ex-  14  D.  489. 
uaion  cfike  MarquUofBdtUngs,  12th  Febmaiy  1852. 
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(2.)  Where  the  executor  is  already  in  possession^  he  needs  no  con- 
firmation. 

(3.)  By  the  Act  1690,  cap.  26,  special  assignations  and  disposi- 
tions made  by  the  deceased,  although  not  intimated  or  published 
during  his  life,  are  declared  to  be  good  and  valid  titles  to  possess, 
pursue,  and  defend,  although  the  money  contained  in  them  be  not 
confirmed.  This  Act  is  construed  to  include  special  legacies,  and  an 
example  of  its  application  will  be  found  in  the  case  of  Lyle  v.  Falconer^ 
2d  December  1842,  where,  the  claim  under  a  depending  submission 
being  conveyed  by  a  will,  the  legatee  was  found  entitled  to  recover  it 
without  confirmation.  The  previous  case  of  BeU  is  noted  in  Liord 
Jeffbby's  interlocutor.  Under  the  authority  of  this  statute,  it  is 
common  to  make  special  assignations  in  testaments,  or  to  include  in 
an  inventory  the  whole  articles  of  which  the  moveable  estate  con- 
sists, and  refer  to  the  inventory  in  the  testament  as  sufiicient,  and 
intended  to  supersede  confirmation. 

(4.)  Confirmation  is  also  unnecessary  when  the  party  who  is  debtor 
is  willing  to  pay  or  deliver  without  requiring  the  executor  to  be  con- 
firmed. Thus  a  bond  of  corroboration  obtained  by  the  next  of  kin 
supersedes  the  necessity  of  confirmation ;  Watson  v.  MarshaU,  19th 
June  1782. 

(5.)  Confirmation  is  now  also  unnecessary  to  vest  in  the  next  of 
kin  their  right  to  shares  of  the  deceased's  property.  Before  the 
statute  of  4  Geo.  IV,  cap.  97,  it  was  otherwise,  and,  if  one  of  the  next 
of  kin  died  before  obtaining  confirmation,  his  share  lapsed  to  the 
exclusion  of  his  own  next  of  kin.  But  this  was  altered  by  the  Act 
referred  to,  which  enacted,  that,  if  the  next  of  kin  die  before  confir- 
mation is  expede,  the  right  transmits  to  his  or  her  representatives,  to 
whom  confirmation  is  in  that  case  to  be  granted.'*' 

(6.)  An  executor  may  sue  for  a  doubtful  claim  without  incurring 
the  expense  of  confirmation.  Mr.  Erskine  speaks  of  a  license  to  pur- 
sue That  is  not  now  known  in  practice,  and  it  is  usual  to  specify 
the  claim  in  the  inventory,  with  an  explanatory  statement  that  it  is 
not  yet  ascertained,  and  that  it  will  be  added  in  an  eik  to  the  inven- 
tory, if  made  good.  The  confirmation  issued  upon  such  an  inventory 
is  a  sufficient  title  to  pursue,  or  a  special  act  of  the  Sherifi*,  as  com- 


18  D.  312. 

19  D.  267. 


*  This  statute  is  not  limited  to  the  snccession  of  intestates  dying  after  its  date,  bat  r^* 
lates  inteit<»ie  succession  from  and  after  tlie  passing  of  the  Act  So,  where  the  next  of  kin 
of  a  person  who  had  died  intestate  before  the  passing  of  the  Act,  survived  the  passiDg  of 
the  Act,  her  rights  as  next  of  kin  were  held  to  transmit  to  her  representatives,  though  she 
had  died  without  expeding  confirmation ;  Cunningham  v.  Faric,  15th  January  1856.  It 
was  found  unnecessary  for  a  child  to  make  up  a  separate  title  to  her  proportion  of  ber 
mother's  share  of  the  goods  in  communion,  in  the  circumstances  of  the  case  of  SrniA  v. 
BarlaSf  15th  January  1857.  There,  however,  the  executor  of  the  father,  who  snrriTcd 
his  wife,  was  one  of  the  children  ;  and  the  question  is  raised,  whether  confirmation  is  not 
necessary  where  the  executor  is  a  stranger. 
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missary,  may  be  applied  for  as  directed  by  Mr.  Bell.     In  either  case,      Part  ll. 
and  also  if  the  suit  is  raised  upon  the  decree-dative,  which  is  under-  Chapter  IX. 
stood  likewise  to  confer  a  title  to  pursue,  confirmation  in  all  these  Vol.  v.  p.  604. 
cases  must  be  ezpede  before  extracting  the  decree. 

The  executor  being  liable  for  the  deceased's  debts,  the  creditors  have  Confirmation 
recourse  a^raiinst  him,  and  when  no  executor  is  confirmed,  a  creditor  ^I  *^^'^"* 

^  '  ,  '  creditor. 

maj  obtain  confirmation  himself,  of  which,  by  the  4th  section  of  the 
statute  4  Geo.  IV.,  previous  notice  must  be  given  in  the  Edinburgh 
Gazette.    In  this  case  alone  the  confirmation  may  be  partial,  the 
statute  allowing  it  to  be  limited  to  the  amount  of  the  debt  or  sum 
confirmed ;  but  such  partial  confirmation  carries  no  further  right  than 
to  the  smn  which  is  actually  confirmed ;  Lee  v.  Donaid  or  Jones,  1 7th  F.  C. 
May  1816.    In  order  to  entitle  a  creditor  to  confirm,  his  debt  must  Procedure  in 
be  constituted.    Where  it  is  not  constituted,  he  may  sue  an  executor  ^^mcutor^ 
confinned;  and,  if  there  be  no  executor,  then,  by  the  Act  1695,  cap.  creditor. 
41,  the  creditor  may  charge  the  deceased  debtor's  next  of  kin  to  Charge  to 
confirm  within  twenty  days,  which  charge  will  constitute  a  passive  ^'^^^"*^- 
title  against  the  person  charged  as  if  he  were  a  vitious  intromitter — 
that  is,  it  will  impose  upon  him  an  unlimited  liability,  unless  he  re- 
nounce the  succession.     If  he  renounce,  the  creditor  may  then  pro- 
ceed to  constitute  his  debt  against  the  hcereditasjacens  of  the  deceased 
debtor,  and  after  obtaining  decree,  he  is  entitled  to  be  decerned  exe- 
cutor dative  gtia  creditor,  and  so  make  his  claim  efiectual  against  the 
deceased's  moveable  estate. 


II  Legacies. — A  legacy  is  a  donation  of  money  or  of  corporeal  Nuncupative 
moveables,  to  be  paid  or  delivered  from  the  estate  of  the  legator  after  ^*=*'*^^*^- 
his  death  to  the  party  favoured,  who  is  called  legatee  or  legatary.     It 
is  incompetent  to  appoint  an  executor  verbally  to  any  estate,  however 
small,  but  nuncupative  legacies — that  is,  legacies  made  orally,  and 
without  the  intervention  of  writing — are  valid  to  the  extent  of  <f  100 
iScots  and  no  more,  for  the  reason  that  no  obligation  for  a  larger  sum 
than  dE^lOO  Scots  is  provable  by  witnesses.     But,  if  the  executor  has 
right  to  the  residue,  and  have  promised  to  the  defunct  to  apply  the 
estate  in  payment  of  legacies  to  certain  persons,  proof  by  his  oath, 
that  the  deceased  relied  on  his  doing  so  is  sufiScient  to  give  right  to 
wore  than  dPlOO  Scots;  Hannah's  Legatars  v,  Quthrie,  17th  June  m. 3837;  5 Br. 
1738.     Tin's  is  a  trust,  the  purpose  being  proved  by  the  trustee's  ^"PP-  2^^- 
^th.*    A  verbal  legacy  for  a  larger  amount  is  good  to  the  extent  of 

*  The  oAth  of  an  executor  cannot  control  the  destination  of  property  settled  hy  written 
'i^«fi,  unless,  as  in  the  ca«e  in  the  text,  the  executor  have  personally  right  to  the  succession. 
TliAtcaae  iis  also  reported  by  Elchies,  under  the  name  oijPJUn  v.  Outhrie,    Bat,  when  the  ^^^  «Xi(). 
\^^j  has  no  connexion  with  the  estate,  otherwise  than  officially  as  trustee  or  executor  gacy,"  No.  5. 
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jPlOO  Scots,  if  the  legatee  choose  so  to  restrict  it ;  WaUace  v.  Jfutr, 
7th  July  1629. 

Legacies  may  be  contained  in  the  party's  testament,  or  in  one  or 
more  codicils  to  it ;  but  their  validity  does  not  depend  either  upon 
there  being  a  testament,  or  upon  its  validity  if  there  is  ona  This  we 
have  already  seen  in  Kemps  v.  Ferguson,  2d  March  1802,  where  a 
testament  vitiated  in  the  nomination  of  the  executor  was  held  effec- 
tual to  convey  a  legacy  bequeathed  by  it  The  briefest  expression  of 
the  testator's  will  is  sufficient,  if  explicit,  to  constitute  a  legacy. 
Short  memoranda  upon  a  slip  of  paper,  directing  the  disposal  of  the 
contents  of  a  deposit  receipt  pinned  to  it,  were  sustained  as  sufficient 
legacies  in  Panton  v.  OiUies,  22d  January  1 824,  where  there  was  no 
description  of  the  document  further  than  **  this  bUL"  The  case  of 
Mdvin  V.  Nicol,  20th  May  1824,  is  to  the  same  effect  If  the  testa- 
tor shall  state  the  ground  upon  which  he  gives  the  bequest,  the 
legacy  will  not  be  annulled,  although  the  ground  so  stated  may  be 
erroneous  in  point  of  fact,  an  adequate  cause,  or  any  cause,  not  being 
essential  to  the  validity  of  a  conveyance  mortis  caustU  Error  in  the 
narrative,  therefore,  will  not  vitiate,  unless  it  be  proved,  that,  if  the 
testator  had  known  the  truth,  he  would  not  have  left  the  legacy ; 
Qrant  v.  CfrarU,  9th  July  1846.  See  also  the  previous  case  of  Spein 
V.  Oraham,  referred  to  in  this  report,  18th  December  1829.  NorwiU 
a  legacy  be  rendered  invalid  by  an  error  in  the  name  of  the  legatee, 
dummodo  constet  de  persond ;  Keiller  or  Wedderspoan  v.  UiomsonB 
Trustees,  1 5  th  December  1 824.  Here  a  legacy  was  sustained,  although 
both  the  Christian  and  the  married  name  of  the  legatee  were  blan- 
dered,  the  Lords  being  satisfied  that  no  other  person  than  the  claim- 
ant could  be  intended.*^  Here  it  is  necessary  to  bear  in  mind  the 
doctrine  already  noticed,  that  the  expression  of  intention  to  make  a 
testament  will  not  suffice.  Upon  the  same  principle,  the  expression 
of  intention  narrativi  to  leave  a  bequest  will  not  constitute  one,  if  it 
be  not  also  done  in  terms  which  a  Court  of  Law  can  sustain  as  carry- 
ing the  intention  into  effect  But,  where  taking  the  whole  deed 
together,  effect  could  be  given  to  the  intention,  such  effect  has  been 
accorded,  although  apparently  at  variance  with  the  operative  clauses 
of  the  deed ;  Orant  v.  Orant,  1st  March  1851. 

under  a  will  which  destines  the  property  to  third  parties,  no  verbal  instmctions  to  him  can 
control  the  destination,  except  to  the  extent  of  £100  Scots.  Any  other  principle  would 
render  nugatory  the  established  rule,  that  a  written  instrument  is  indispensable  to  a  testa- 
mentary conveyance  or  bequest  of  a  larger  amount ;  FortytV*  TnuUe9  t«  JPLuen,  18th 
January  1854. 

*  A  legacy  to  a  defined  plass,  e^.  "  to  all  my  creditors  of  whaterer  sums  shaU  be  neces- 
"  sary  for  making  full  payment  of  the  balances  remaining  due  to  them,  as  the  same  shall  be 
"  set  forth  in  a  list  which  I  intend  to  leave,"  does  not  fall  for  want  of  such  a  list ;  Sprct  t. 
Mtwnyoooh^  12th  June  1855.  A  legacy  to  "  the  heirs  or  successors**  of  A.  is  a  legacy  to  the 
heir  or  executor  ai  law  of  A.,  and  not  to  an  heir  or  executor  nominated  by  him  by  decdj: 
Bkdr  V.  BUur,  16ih  November  1849. 
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With  regard  to  an  error  respecting  the  property  of  what  is  con-      Part  II. 
veyed,  which  is  termed  legatum  rei  alieruB — ^when  a  testator  bequeaths  chapter  IX. 
what  belongs  to  another,  if  he  knew  that  it  was  not  his  own,  the  Legatum  rei 
bequest  is  valid,  to  the  effect  of  obliging  the  executor  to  make  it  o^^^- 
good;  on  the  other  hand,  if  he  supposed  that  it  was  his  own,  the 
lega<;7  is  void,  because  it  is  presumed  he  would  not  have  burdened 
his  legal  representative,  had  he  known  the  trutL 

Upon  the  same  principle  of  giving  the  utmost  effect  to  the  testa-  I^w>act  of 
tor's  intention,  a  legacy  of  heritage  will  receive  effect,  provided  the 
intention  of  the  testator  be  clear,  the  error  being  only  in  the  mode  of 
coovejance,  and  provided  also  that  it  is  claimed  as  against  a  party 
taking  benefit  by  deeds  of  the  testator.    This  is  under  the  doctrine  of 
approbate  and  reprobate,  the  import  of  which  is,  that  the  same  party 
is  not  permitted  on  the  one  hand  to  maintain  the  validity  of  a  deed 
bj  taking  benefit  under  it,  and  at  the  same  time  to  repudiate  it  in 
another  particular,  so  as  to  disappoint  the  testator's  intention  clearly 
expressed ;  Dundas  v.  Bundas,  14th  January  1829 ;  affirmed,  22d  7  ^.^^^i 
December  1830.     The  previous  authorities  are  referred  to  in  the  App.  460. 
Kport  of  this  case. 

ThBlegctttMn  libenUionis  is  a  legacy  of  what  the  legatee  may  be  ^^^^. 
oiriog  to  the  testator  at  his  death,  and  it  effectually  frees  the  legatee 
of  the  sums  which  shall  be  in  his  hands  at  that  time  properly  as 
debtor^  but  it  will  not  give  him  a  right  to  the  testator's  money,  which 
he  may  happen  to  have  merely  as  a  hand  in  passing  it,  or  in  tem-  M.  sios ; 
poRuy  deposit ;  Oraham  v.  Denniston,  22d  June  1792.  Ml'sSyo.caacs, 

Legacies  are  divided  into  three  classes — universal,  general,  and 
special:-^ 

A  universal  legacy  includes  the  whole  moveable  pro))erty  of  the  Universal 
deceased,  excepting  heirship  moveables.    We  have  seen,  that  the  ^®^^**** 
P^rtj  receiving  such  a  bequest  is  called  universal  legatary,  and,  if 
^  right  is  burdened  with  legacies  to  others,  he  is  the  residuary 
l^aiee.    But,  in  order  that  a  legacy  may  be  truly  universal,  it  must 
he  unqualified,  and,  if  words  of  a  restricted  application  are  used,  or 
P^ieulars  enumerated,  the  legacy  will  be  measured  by  the  extent  of 
ihe  terms  so  employed,  and  even,  if  general  words  be  added,  these 
^  be  interpreted  to  include  things  of  the  same  sort  as  have  already 
^n  specified  by  restricted  or  particular  description.    Thus  a  legacy 
of  one's  whole  moveable  goods  and  gear  does  not  include  cash,  be- 
cause  the  terms  "  goods  and  gear"  apply  by  technical  usage  only  to 
fxjorpara  mobilia,  and  do  not  include  nomina  debitarum ;  Fraaer  v.  M.  2322. 
Hmiih,  9th  July  1776.    Here  the  words  '^  all  moveable  goods  and 
'  gear"  were  held  not  to  include  a  banker's  promissory  note.    The 
same  was  ruled  in  Earl  of  Fife  v.  Mackenzie,  14th  May  1795,  where  M.  2325. 
^e  expression  was  "  moveable  goods,  gear,  and  effects.'"    In  M^Nab  M.  2303. 
t  SpUtal,  30th  May  1797,  a  disposition  of  a  house,  with  the  whole 
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Part  II.     plenishing  and  household  furniture  and  every  article  of  all  sorts  and 

Chapter  IX.  descriptions  contained  in  it,  was  held  not  to  give  the  disponee  right 

Hume  267.       *^  money  or  documents  of  debt  found  in  the  house ;  and,  in  Dunhars 

Trustees  v.  Dunbar,  15th  January  1808,  a  bequest  in  these  terms, 
''  all  my  plate  and  horses  and  moveables  whatsoever,  and  all  pay  and 
"  arrears  of  pay,"  was  held  not  to  include  a  bond  for  borrowed  money. 
A  universal  legatee  is  of  course  liable,  not  only  for  the  legacies  with 
wliich  he  may  be  burdened,  but  for  the  testator's  whole  debts,  in  so 
far  as  they  do  not  exceed  the  value  of  the  moveable  property.   Where 
one  bequeathed  the  uni^ersitas  of  his  property,  heritable  and  moveable, 
to  two  brothers  and  a  sister,  forfeiting  the  share  of  any  one  of  them 
who  should  challenge  his  will — one  of  the  brothers  (the  heir-at-law) 
reduced  the  settlement,  and  so  forfeited  his  third.     It  was  held,  that 
the  forfeited  share  accresced  to  the  two  remaining  disponees,  and  did 
not  fall  to  be  divided  among  the  next  of  kin  as  intestate  succession, 
because  such  accretion  was  necessary  to  give  effect  to  the  testator's 
intention ;  Nisbet's  Trustees  v.  Niehet,  6th  December  1851. 

A  general  legacy  is  that  which  bestows  a  sum  without  designating 
any  particular  fund  from  which  it  is  to  be  paid.     It  does  not,  there- 
fore, give  to  the  legatee  any  real  right.     He  cannot  take  direct  pos- 
session, as  a  universal  legatee  can,  of  the  whole  estate  when  there  is 
no  executor,  or  a  special  legatee  of  the  particular  thing  or  fund  be- 
queathed to  him.     The  right  conferred  by  a  general  legacy  is  a  claim 
or  right  of  action  against  the  executor,  who  will  be  forced  to  pay,  if 
he  have  sufficient  funds  arising  from  the  estate  after  deduction  of 
debts.     As  the  general  legacy  is  a  burden  upon  the  whole  estate,  it 
must  suffer  an  abatement  in  proportion  with  other  legacies  o(  the 
same  nature,  should  there  be  a  deficiency  of  funds  to  satisfy  the 
whole  after  payment  of  debts  and  expenses. 

A  special  legacy  is  a  bequest  of  a  particular  fund  or  article,  so 
specified  as  to  distinguish  it  from  the  rest  of  the  testator's  moveable 
estate.     It  operates,  therefore,  as  a  conveyance  to  the  legatee,  whose 
right  by  virtue  of  the  legacy  is  complete,  so  that  he,  and  not  the 
executor,  is  the  proper  party  to  claim  and  recover  it ;  Oray  ▼.  Co€J:'' 
huruy  27th  December  1711.     Here  a  special  legatee  was  held  entitled, 
in  preference  to  the  executor,  to  do  diligence  for  the  contents  of  a 
bond  bequeathed  to  him.    A  special  legatee,  therefore,  has  a  prefer- 
ence over  the  fund  bequeathed  to  him,  and  suffers  no  abatement, 
though  there  be  a  deficiency  of  funds  to  satisfy  the  general  legacies ; 
The  Breadalbane  Trustees  y.  Duchess  of  Buckingham^  26th  May  184i 
Here  a  bequest  of  the  free  proceeds  of  certain  estates  was  held  to  bo 
a  special  legacy,  and  not  liable  to  be  encroached  upon  for  the  pay- 
ment of  annuities  bequeathed,  to  liquidate  which  the  testator  had 
left  other  funds  of  sufficient  amount     Where,  how^ever,  the  annual 
proceeds  of  the  testator  s  whole  property  are  bequeathed,  that  Is  not 
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a  special  legacy,  and  it  is  subject  to  deduction  of  other  annul 
ments  devised  bj  the  testator ;  Currie  v.  Threshie,  4tli  Julj 
The  special  legacy,  however,  ia  liable  for  the  testator's  debts,  b 
DO  one  can  make  gratuitous  bequests  to  the  prejudice  of  his 
tors;  and  on  that  account,  when  the  special  legatee  institu 
action  to  recover  the  fund  or  article  bequeathed  to  him,  the  ex 
must  be  made  a  party  to  the  suit,  in  order  that  it  may  appear,  w 
the  testator's  debts  are  sufficiently  provided  for  by  funds  exclu 
tlie  special  legacy.  This  legacy,  like  all  others,  may  be  revoki 
it  is  not  presumed  to  be  revoked  by  a  posterior  general  disposi 
settlement  of  the  testator's  property,  such  general  conveyance 
held  to  be  granted  under  burden  of  the  legacy  ;  Thomson  v. 
IStli  November  1836.  But,  if  the  subject  bequeathed  perisl 
eitia^ished,  the  legacy  is  lost,  unless  an  equivalent  be  provii 
tlie  executor  directed  to  make  it  up ;  Pagan  or  Plomer  v.  j 
^6th  Januao'  18.-j8.  Here  a  bequest  of  i?iOOO  was  held  to 
nulled  or  adeemed — that  is,  taken  away — the  bond  having  bee 
hj  the  spontaneous  act  of  the  debtor  during  the  testator's  lift 
on  the  same  principle,  a  house  having  been  sold  by  the  testatoi 
he  had  disponed  it  mortis  causd,  the  legatee  was  unauccea 
claiming  the  price  as  a  surrogatum;  Chalmers  v.  Chalmeri 
November  1851. 

A  special  legacy  of  a  moveable  bond  is  revoked  by  implica 
an  beritablo  bond  shall  afterwards  bo  taken  by  the  testator 
same  debt,  unless  the  testator  shall  expressly  direct,  that  thii 
shall  not  take  place  ;  and  there  is  also  implied  revocation  of  a 
hwjueathed  out  of  a  certain  subject,  if  that  subject  be  afte 
solii ;  Paul  V.  Paul's  Trustees,  6th  July  1821. 

The  use  of  the  words  "  free"  or  "  clear,"  as  descriptive  of  a  '. 
is  now  held  to  produce  the  important  effect  of  relieving  the  leg 
legacy  duty,  either  epithet  being  held  to  import  an  intention 
testator's  part  to  impose  that  burden  upon  the  rest  of  his  esta 
«a3  80  decided  in  the  case  of  a  "  free  yearly  annuity ;"  Bui 
Beaton,  8th  February  1853 ;  and,  according  to  the  English  a 
lies  npon  which  this  decision  proceeded,  the  word  "  clear"  h 
same  effect  as  "  free," 

Conditional  Legacies — When  conditions  are  attaclicd  to  le 
these  must  be  purified — that  is,  the  stipulations  which  they  c 
MUst  be  fulfilled,  because  the  ground  upon  which  the  bequest  di 
Joes  not  otherwise  exist.  Thus  a  legacy  granted  in  contemj 
of  services  to  be  performed  is  conditional  upon  the  perfom 
flenderson  v.  Stuart,  13th  December  1825,  Here  one  sura  of 
"as  left  to  a  party  on  tho  ground  of  friendship,  and  another  ; 
-i'lOj  to  the  same  person,  as  a  recompense  for  managing  the 
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Past  IL     toi^s  testamentary  affidrs^  for  which  he  was  named  a  tnistea    The 

Chapter  IX   ^®S**^®  having  declined  to  act,  he  was  found  n6t  entitled  to  tte 

second  legacy,  and  to  the  first  only  by  a  majorily  of  the  Court,  as  it 

4  S.  776.  had  been  left  to  him  under  the  description  of  trustee ;  and,  in  SUntm- 

son  v.  Macintyre^  30th  June  1826,  shares  of  the  residue  of  an  estate 
were  directed  to  be  payable  in  liferent,  provided  no  sistei  of  the 
testator  should  appear  and  claim  within  five  years,  and  they  were 
held  to  lapse  by  the  death  of  the  legatee,  appointed  to  receive  the 
liferent,  before  the  end  of  the  five  years. 

Survivance  is  an  implied  condition  of  a  legacy.  When  a  legatee 
dies,  therefore,  before  the  testator,  the  legacy  becomes  void,  because 
the  presumed  cause  of  granting  is  regard  to  the  legatee  himself; 

1  S.  37.  Rutherfords  v.  TurnbuU,  30th  May  1821.    Here  property  having  been 

bequeathed  by  a  brother  to  his  three  sisters,  the  share  of  one  o{  them 

Lboateb  must  lapsed  by  her  predecease.    From  this  doctrine  that  a  legacy  lapses, 

■^"17"  ''^  unless  the  legatee  survives  the  testator,  it  follows,  that  the  executors 
or  other  representatives  of  the  legatee  can  have  no  claim  to  toe 
legacy,  for  they  can  only  claim  as  representing  the  legatee,  but  no 
right  transmits  to  representatives,  which  was  not  vested  in  him  whom 
they  represent.    Hence  it  follows,  that  a  legatee  cannot  assign  before 

F.  c.  the  testator's  death^  as  we  have  already  seen  in  the  case  of  BedwdU 

and  Yates  v.  Tody  2d  December  1819 ;  and  the  same  principle  is 

4  S.  237.  shown  by  the  case  of  Olendinning  and  Oaunt  v.  Walker ,  30th  Novem- 

ber 1825,  where,  a  legatee  having  died  before  the  term  of  payment, 
the  legacy  became  payable  to  his  children,  and  it  was  found  that  his 
creditors  could  not  claim  it,  because  it  had  never  vested  in  him,  and 
the  children  took,  not  as  representing  him,  but  as  conditional  insti- 

LTOACIB8,  A8  A  tutos.    But,  if  tho  Icgatoo  survive  the  testator,  the  legacy  vests  a 

Ywr^mart^  '"*^^^  testotoris,  and,  if  not  received  by  him,  it  goes  to  his  represen- 

iesiaiorit.  tatives,  although  his  heirs  may  not  have  been  mentioned.  He  rule 
is  the  same  with  respect  to  a  legacy  left  to  one  penon  in  liferent 
and  another  in  fea  If  the  legatee  to  whom  the  fee  is  destined,  and 
who  is  called  a  fiar,  survive  the  testator,  the  fee  vests  in  him  im- 
mediately, and  descends  to  his  representatives  by  his  will  or  by  the 
act  of  the  law,  although  he  may  die  before  the  liferenter.    So  it  was 

M.  8099.  expressly  found  in  Tumbtdl  v.  TumbuU,  28th  July  1 778  ;  and,  in 

16  S.  374.        Forbes  v.  Ltickie,  26th  January  1838,  it  was  held  to  be  clear,  as  a 

general  rule,  that,  where  a  testator  leaves  fynds  to  one  in  liferent  and 
to  another  in  fee,  the  fee  will  not  be  prevented  from  immediately 
vesting  by  the  mere  circumstance  that  the  period  of  paying  to  the 
fiar  is  postponed  till  after  the  death  of  the  liferenter.     OUier  autho> 

17  D.  103.       rities  to  the  same  effect  are  referred  to  in  this  report.     In  Cockrane 

V.  Cochrane' 8  Executors,  29th  November  1854,  a  testator  appointed 
his  trustees  to  pay  a  sum  of  j£l50,  and  a  portion  of  his  residue,  to 
''  John  Cochrane  or  his  heirs"  six  months  after  his  decease,  and 
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"  wlien  the  same  is  free  from  the  liferent  of  my  said  spouse/'    The     Past  II. 
Court  held,  that  the  special  legacy  and  share  of  residue  vested  in  qhapm  IX. 
John  Cochrane  by  his  survivance  of  the  testator,  and  were  trans- 
missible by  his  will,  although  he  predeceased  the  liferenter.*^    But 
irhen  it  is  clear  from  the  terms  of  the  bequest,  that  the  testator  did 
not  intend  to  confer  a  vested  right  before  the  end  of  the  liferent,  the 
l^acy  does  not  vest  previously  ;  Newton  v.  Thomson^  27th  January  ii  D.  452. 
1849.    There  the  interest  of  a  sum  was  directed  to  be  paid  to  one 
during  her  life,  and  at  her  demise  ^500  '^  to  be  equally  divided 
"between  my  two  nieces  or  the  survivor  of  them/'    It  was  held 
clear,  that  one  of  the  nieces,  who  died  before  the  liferentrix,  had  no  Legacy  pat- 
power  to  assign  the  half,  which  would  have  been  payable  had  she  death opt^o 
sunrived.    When  a  legacy  is  payable  after  the  death  of  two  persons.it  pebsons. 
Tests,  if  the  legatee  survive  one  of  them  ;  WaJiace  v.  WaXlaces.  28th  M  «?« 
January  1807.    Here  a  legacy  was  left  to  A.,  payable  at  the  death  of  App*.  No.  6. 
the  longest  liver  of  the  testator  and  his  wife.    A.  survived  the  testa^ 
tor,  but  predeceased  his  wife,  and  the  legacy  was  held  to  have  vested. 
This  is  a  decision  of  leading  authority,  and  frequently  referred  to  in 
the  discussion  of  such  cases.    See  also  the  case  of  Sterling  v.  Ba%rd*8  14  D.  20. 
Trru^eeSy  12th  November  1851.    In  the  analogous  case  of  Johns  or 
Madeensie,  v.  Monro's  Trustees,  29th  November  1833,  a  legacy  was  12  s.  146. 
bequeathed  to  A.,  payable  at  the  first  term  after  the  expiry  of  twelve 
months  from  the  death  of  the  testator  and  E,  with  interest  from  the 

*  In  the  case  of  Nswbigffing  ▼.  PurseUj  9th  March  1853,  a  testator  made  orer  hia  estate  15  D.  489. 
to  Ms  nephew  in  trust  for  payment  of  debts,  and  certain  annuities,  and,  after  satisfying  these 
umnitws,  for  payment  of  the  annual  produce  to  the  nephew  himself  during  his  life.    "  After 
"  executing  the  purposes  of  the  trust,"  the  free  residue  was  declared  to  pertain  and  belong  to 
tbe  nephew  and  his  heirs,  whom  failing  to  other  parties.    The  nephew  hayiog  predeceased 
toot  of  the  annuitants,  it  was  held,  that  he  had  a  Tested  interest  prior  to  his  death,  and  that 
tlie  estate  was  conyeyed  by  his  settlement,  the  vesting  of  the  fee  not  being  suspended  till 
tlte  death  of  the  annuitants.    This  decision  was  affirmed  10th  May  1855,  and  the  Judges  in  2  Maoq.  App. 
the  Court  of  Appeal  founded  strongly,  in  support  of  the  vesting  in  the  nephew,  on  the  facts,  273. 
tlat  the  party,  who  was  to  have  a  beneficial  interest,  was  made  the  trustee,  and  that  personal  Suppost  op 
«{>tigation8  were  imposed  upon  him  in  favour  of  annuitants,  which  proved  that  he  was  at  thb  vestiko  in 
<^nce  tohave  a  fee,  in  order  to  answer  those  obligations.   The  Lord  Chancellor  (Gsakwobth)  '^^^  nxphew. 
reouuibd,  that,  althongh  the  doctrine  of  suspension  of  vesting  may  certainly  be  made  appli- 
cable to  the  case  of  an  annuity^  as  well  as  to  that  of  a  liferent^  it  requires  much  stronger 
language  to  indicate  an  intention  to  suspend  vesting  in  the  former  case  than  in  that  of  a  life* 
rent    In  the  case  of  Watson  v.  IPDaugaUf  3d  June  1856,  a  testator  appointed  a  liferent  of  18  D.  971. 
lui  estate  to  hia  vndow,  and  after  her  death  appointed  it  to  be  divided  among  such  of  his 
nephews  and  nieces  as  should  then  be  aUve.    By  codicil  he  restricted  his  widow's  right  to 
u  ansoity,  and  directed  his  trustees  to  make  an  interim  payment  at  a  certain  term  after  bin 
^aath,  **  to  my  nephews  and  nieces  then  alive,  and  the  children  of  such  of  them  as  may  "  be 
*'  de«d  ;**  the  balance  of  the  yearly  produce,  after  satisfying  the  widow's  annuity,  was  also 
to  be  paid  "  to  my  said  nephews  and  nieces,  and  their  children,  as  aforesaid."    The  residue 
tlK  trustees  were  directed  to  pay  at  the  wife's  death  "  to  and  in  favour  of  my  said  nephews 
"  nd  nieces  or  their  children  aforesaid,  in  the  terms  before  directed."    It  was  held,  that 
the  residue  vested  in  such  of  the  nephews  and  nieces  as  survived  the  term  fixed  for  making 
tltt  iaUrim  payment,  and  did  not  lapse  by  such  nephews  and  nieces  predeceasing  the  an- 
nnit^t    It  was  a  case  of  morata  »olvtio  merely  for  the  convenience  of  the  estate. 
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Part  II,  firat  term  after  the  testator's  death.  The  legatee  survived  the  testa- 
HUTEH  IS.  *°'"i  ^^^  ^*^^  before  B.  The  legacy  was  held,  looking  eBpecially  at 
the  direction  that  interest  should  acGruefrom  the  testator's  dcallj,  to 
have  vested  upon  that  event,  although  the  capital  was  not  pajabU 
until  the  death  of  B.  But,  if  expresaions  are  used  indicating  an 
intention,  that  the  legac;  shall  not  vest,  unless  the  legatee  Eurvive 
both  parties,  such  expressions  will  suspend  the  vesting,  as  in  the  case 
;.  384.  of  Lawson  v.  Stewart,  2tth  January  1826,  where  it  was  stipulated, 

that,  in  the  event  of  the  legatee's  death  before  the  survivor,  his  legacy 
should  fall  or  belong  to  his  executors  or  next  of  kin;  the  legatee 
having  predeceased  the  survivor,  it  was  held  not  to  have  vested,  and 
not,  therefore,  to  be  claimable  by  his  creditors,  but  payable  to  his 
executor  as  conditional  institute.  The  testator's  intention,  that  tlie 
legacy  shall  vest,  though  not  expressly  stated,  may  be  indicated  by 
powers  conferred  on  the  legatee,  as,  for  instance,  the  fecultj  to 
test  or  assign.  Where  such  powers  are  conferred,  to  all  intents  and 
purposes  the  legacy  vesta,  uidcsa  there  be  a  clear  espreasion  of  in- 
D.  141.        tention  that  it  shall  not  vest ;   Clark's  Executors  v.  Paierson,  5th 

December  1851. 

)*CT  TO  ipjjg  effect  of  lapsing  by  predecease  of  the  legatee  ia  taken  off,  if 

H»  DOES  NOT  the  legacy  is  bequeathed  to  him,  and  his  heirs  or  executors.    Wheo 

?'  Bf  LBOA-  gp  conceived  it  is  not  evacuated  by  the  legatee's  death  before  that  of 

SE.  the  testator,  but  passes  upon  the  testator's  death  to  the  legatee's 

next  of  kin  not  by  virtue  of  any  right  derived  from  the  legatee,  for 

he  never  had  any  right  to  transmit,  but  in  their  own  right  as  conili- 

.  725.  tional  institutes.     This  is  shown  precisely  by  the  case  of  Senry  v. 

Grant,  19th  February  182*     This  decision  shows  likewise  that  the 

will  of  a  legatee  wlio  predeceases  the  testator  does  not  carry  tl)e 

.  1305.        legacy,  because  it  was  never  vested  in  him.     In  the  case  of  Fyffe  v. 

Fyffe,  13th  July  18il,  a  sum  was  bequeathed  to  A.  B.,  with  power 

to  divide  among  liis  children,  and,  failing  such  division,  to  belong 

to  the  children.     The  legatee  having  predeceased  the  testator,  the 

legacy  was  held  to  be  vested  in  the  children  as  conditional  inatitut<?3. 

PRRENCE  AS      Prom  tho  authoHties  to  which  we  have  referred,  it  ia  evident  thil 

;em  leha-     there  is  a  clear  difference  as  to  vesting,  between  a  legacy  and  a  pro- 

LtU'lT"""    vision  to  a  child.     The  provision  lapses  by  the  death  of  the  chiU 

without  issue  before  the  granter,  although  conceived  in  favour  of 

liimaolf  and    tila   Kolrq   nnrl    aanifrnopa      \i.    hemn-    nrAeiimoH     fmm    the 
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ibe  legacy  itself;  but  it  is  oflcn  a  question  of  diiScuIty,  whether  this      Part  II. 

condition  docs  attach  to  the  legacy  itself,  in  which  case  it  docs  not  chaptek  JX. 

vest;  or  whether  it  attaches  merely  to  the  date  of  payment ;  for,  if 

the  latter  be  the  construction,  the  legacy  vests  a  morte  testatoris^  and 

is  transmissible  to  the  representatives  of  the  legatee,  the  uncertainty 

of  time  attaching  only  to  the  date  of  payment.     Every  case  is  to  be  Diffbbenck 

judged  of  by  the  terms  used,  as  indicating  the  intention  of  the  testa-  moHAOTAcnKfi 

tor,  which  it  has  been  said  is  the  polar  star  by  which  the  Court  must  i^'^^b  lbqacy, 

be  guided  in  construing  a  will    The  decisions  on  this  subject  have  datb^fpay 

been  numerous,  and,  in  some  instances,  apparently  conflicting.  Thus,  ^^- 

in  Bumets  v.  Forbes,  9th  December  1783,  £500  being  left  to  A.  B.  M.  8i05. 

"  to  he  paid  when  he  is  sixteen  years  of  age,"  the  legacy  was  held  to 

hare  vested  a  morte  testatoris,  although  the  legatee  died  before 

reaching  the  age  of  sixteen.    This  decision  proceeded  on  the  ground 

that  the  bequest  itself  was  absolute,  and  the  time  specified  only 

monmdcB  solutionis  causd  ;  but,  in  Ofney  v.  M^Larty,  19th  November  M.  6340. 

1 798,  there  was  a  legacy  of  ^600,  the  interest  to  be  paid  to  the  lega* 

tee  tin  his  majority  or  marriage,  when  the  principal  was  to  be  paid, 

and  not  sooner.   The  legatee  having  died  before  majority  or  marriage, 

the  legacy  was  held  to  lapse.    The  more  recent  decisions  are  not 

^'thout  occasional  difficulty  in  attempting  to  reconcile  them  with  one 

unvarying  principle,  and  we  shall  content  ourselves  with  referring  to 

such  as  may  be  held  to  be  at  present  authoritative,  and  to  require  the 

Conveyancer's  particular  attention,  as  regulating  the  existing  prac^ 

tica  Their  general  tendency  is  to  hold  the  legacy  as  vested,  and  that 

uncertainty  in  the  time  attaches  to  the  date  of  payment,  unless  the 

terms  used  be  such  as  clearly  to  exclude  the  supposition  that  such  was 

tbe  testator's  intention.    In  the  case  of  Fowhe  v.  Duncans,  1st  March  ^-  8092. 

1770,  certain  legacies  were  directed  not  to  be  paid  until  after  the  death 

of  the  testator's  wife,  and  that  was  held  not  to  suspend  the  vesting,  but 

nierely  to  be  a  direction  as  to  the  date  of  payment.    In  Ralston  v.  RaJr  4  D.  1496. 

<^  8th  July  1842,  a  legacy  of  d?500  was  left  to  A.,  and,  in  the  event 

of  his  death,  to  R  and  C,  and  the  survivor,  with  interest  from  six 

months  after  the  testator's  death  payable  to  their  guardians,  and  the 

principal  to  A.  on  oMaining  majority ^  or,  in  the  event  of  his  decease, 

to  B.  and  C,  or  survivor,  on  attaining  majority.    They  survived  the 

testator,  but  died  in  pupilarity.    The  legacy  was  held  to  have  vested 

ifl  A^  and  descended  to  his  next  of  kin  ;  and,  in  Wilson  v.  TFtbon,  4  D.  i5oa. 

9th  July  1842,  a  sum  was  bequeathed  to  two  sons,  with  a  provision 

that  the  interest  should  be  paid  to  their  mother  during  their  minority, 

^d  the  principal  to  themselves  onJy  on  attaining  majority.     The 

legacy  was  held  to  vest,  so  that  one  of  the  sons  who  died  in  minority 

conld  bequeath  his  shara    The  two  last  cases  were  decided  in  different  Presumftiok 

Divbions  of  the  Court,  and  may  be  held  conclusive  with  regard  to  the  vb^ko^**  ^^ 

g^etal  rule  already  stated,  that  the  presumption  is  in  favour  of  the 

31 
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Part  II.      legacy  being  vested ;  and  that  an  uncertain  time,  stated  merely  as  a 

Chaptsh  IX.  time,  and  not  as  a  condition,  refers  only  to  the  date  of  payment.    On 

2D. 298.         the  other  hand,  in  Provan  v.  Provan,  14th  January  1840,  and  in 

2  D.  1038.        Johnston  v.  Johnston,  9  th  June  1840,  there  was,  in  both  cases,  a  trust, 

and  the  trustees  were  directed  to  pay  an  annuity,  and  after  the  an- 
nuitant's decease  to  uplift  and  divide  the  principal  sum  among  the 
annuitant's  children.     This  legacy  was  held  not  to  vest  in  the  chil- 
dren during  the  annuitant's  life,  altering  Lord  Moncbbiff's  interlocu- 
tor in  both  cases.     The  points  to  be  remarked  here  are,  that  there 
was  a  trust,  whereby  the  fee  might  be  held  vested  in  the  trustees,  and 
that  the  direction  of  payment  to  the  legatees  presupposed  the  expi- 
ration of  the  annuity.     It  was  in  the  one  case  '^  after  the  annuitant's 
*'  decease  to  uplift  and  divide/'  and  in  the  other  "six  months  after  the 
"  death  of  the  annuitant  to  pay  ;"  and  it  was  held,  that  there  was  thus 
no  room  to  presume  an  intention  upon  the  part  of  the  testator  to  give 
a  fee  to  the  children  before  the  expiration  of  the  annuities.     In  John- 
ston, the  circumstance  of  the  sum  being  given  to  the  children  as  a 
class,  and  not  nominatiniy  was  considered  important,  as  indicating,  in 
conjunction  with  the  direction  to  divide  six  months  after  the  annui- 
tant's death,  that  the  testator  did  not  intend  the  shares  to  vest  before 
Dbstiiiatiors    the  term  of  division.     In  both  these  cases  allusion  was  made  to  a  role 
OVER.  which  had  been  held  by  Lord  Mongbeiff  and  Lord  Co&bhousb  to 

furnish  a  principle  for  deciding  such  destinations.     It  was  supposed, 
that,  wherever  the  destination  did  not  stop  with  the  name  of  the  per- 
son appointed  to  the  fee,  but  added  a  substitution  of  heirs  or  other 
persons,  (which  is  called  a  destination  over,)  then  the  fee  did  not  vest 
until  the  term  of  payment ;  but  that,  whenever  there  was  no  destina- 
tion over,  then  the  fee  vested  immediately.    This  was  the  ground  of 
Lord  Monobbiff's  judgment  in  both  these  cases.     But  it  was  not  en- 
tertained by  the  late  Lord  President  Botle  and  the  other  Judges 
then  in  the  Second  Division,  who  held,  that  the  general  rule  of  r^rard 
to  the  testator's  intention  was  not  qualified  by  the  principle  referred 
to,  although  the  fact  of  there  being  a  destination  over  or  not  would 
form  an  element  to  be  considered  in  construing  intention. 
Uh^^u^'*'^^     In  legacies  to  children  and  grandchildren,  where  the  heirs  or  issue 
OP  sunnrru-     of  the  legatee  are  not  mentioned,  there  is  a  presumption  of  pietas 
*"<>"•  patema,  which  gives  the  bequest  to  the  issue  of  the  legatee,  althoug^li 

not  named.  The  testator  is  hdd  to  have  intended,  although  he  does 
not  say  so,  that  if  the  legatee  first  named  left  issue,  they  should  come 
in  place  of  their  father ;  and  any  substitution  to  a  third  parlor*  there- 
fore, is  held  to  be  made  under  the  implied  condition,  n  sinm  liberis 
decesserit — i.e.,  that  the  substitution  is  to  take  effect  only  in  the  event 
of  the  son  or  grandson  dying  without  issue.  Distinct  exanaples  of 
K.  6398.  the  operation  of  this  principle  are  presented  in  Marquis  of  J^ontro^ 

I  s.  458.  y.  Robertson,  21st  November  1738,  and  in  NeUson  v.  BaHlie,  ^th  June 
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1822.    Recently  the  rule  has  been  extended  to  relatives  in  the  eolla-      Part  II. 

teral  degree,  as  in  Christie  v.  PateraonSy  5th  July  1822,  where  it  was  chaptk"  IX 

lield  to  give  right  to  the  issue  of  a  predeceasing  cousin-german.    For- 1  s  643 

merlj,  it  was  held,  that,  if  issue  should  exist  after  the  date  of  the 

settlement,  and  before  the  death  of  the  testator,  that  circumstance 

should  suffice  to  exclude  the  condition.     This,  however,  was  not  re-  o 

g^taeiper  se  as  conclusive  in  the  cases  of  Marquis  of  Montrose  and  464. 

of  Jeibon,  already  cited,  and  there  are  important  observations  on  this 

point  in  the  report  of  the  appeal  in  the  case  of  Dixon,  where  it  was 

decided  that,  if  the  parent  be  named,  although  he  have  issue  when 

the  bequest  is  made,  and  no  reference  be  made  to  his  children,  still 

the  rule  si  sine  liberis  gives  the  succession  to  them  ;  Dixon  v.  Broun  u  D.  938 ; 

wDiawi,  10th  June  1836,  affirmed  9th  February  1841.  2  Rob.  App.  i. 

When  a  legacy  is  given  to  two  persons,  the  effect  depends  upon  Legacies  to 
the  terms  used.     If  it  be  given  to  them  jointly  the  shares  are  equal,  ^^^^  ™^^  ^^^ 
Mid,  in  case  of  the  death  of  one,  the  whole  accrues  to  the  survivor, 
because  by  the  terms  of  the  bequest  the  whole  is  given  to  each.     So, 
in  TuUochs  v.  Welsh,  23d  November  1838,  a  sum  being  given  to  A.  i  d.  94. 
wid  B.  in  liferent  during  all  the  days  of  their  lives,  on  the  death  of 
one  of  them  the  whole  liferent  was  held  to  belong  to  the  survivor, 
l>€cause  bequeathed  without  severance  or  partition.     On  the  other 
hand,  when  the  legacy  is  to  two  persons  equally  between  theni,  or  a 
^fto  eftdh,  the  share  of  one  who  predeceases  will  lapse,  because  by 
the  terms  used,  no  more  than  a  half  is  given  to  each  ;  Rose  v.  Roses^  M.  sioi. 
15th  January  1782 ;  Torrie  v.  Munsie,  3l8t  May  1832.  10  s.  597. 

Substitution  in  Legacies, — It  is  unnecessary  to  repeat  here  the  rules.  In  legacies, 
which  have  already  been  explained  on  the  subject  of  substitution  and  substitutes 

,  ...*.,  ..  ^^^  QENERALLf 

coDdttional  institution.     Substitution  m  a  legacy  is  the  nomination  of  conditional 

another  person  to  receive  it,  if  the  legatee  fail — that  is,  if  he  prede-  '^s"^"^^- 

cease  the  testator.     In  a  legacy  to  A.  whom  failing  to  B.,  A.  is  the 

institute,  and  B.  is  in  ordinary  language  the  substitute.     But  he  is 

not  a  substitute  in  the  strict  legal  acceptation  of  that  term,  because 

if  A  survive  the  testator,  the  right  of  B.  is  at  an  end.     It  is  only, 

therefore,  in  the  contingency  of  A.  predeceasing  the  testator,  that  B. 

squires  a  substantial  interest,  and  then  he  takes  not  as  substitute, 

^^t  as  conditional  institute.     Thus,  if  the  institute  take  the  legacy, 

the  substitute's  right  is  completely  evacuated.     Of  this  there  is  a 

strong  example  in  Fyffe  v.  Fyffe,  13th  July  1841,  where  d£^500  was  3  D.  1207. 

l^ueaihed  to  A.  to  be  under  the  management  of  B.  and  C.  for  his 

^^eboof^  and  in  the  event  of  A/s  death  to  belong  to  B.  and  0.     At 

the  date  of  the  bequest,  A.  the  institute  was  insane,  but  he  survived 

the  testator,  and  the  legacy  was  held  to  have  vested,  and  to  be  eifec- 

tually   conveyed  by  his  testament  executed  before  insanity,   the 

iVsterest    of  R  and  C.  being  at  an  end  by  his  mere  survivance 
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Part II.      of  the  testator.    And  so  completely  does  the  substitutes  interesfc 

Chapter  IX.  vanish  by  the  institute's  survivance,  that  the  fund  bequeathed  must 

at  the  testator's  death  be  conveyed  absolutely  to  the  institute;, 

7  D.  908.         without  any  notice  of  the  substitutes ;  AUans  y.  Fleming,  20th  June 

1845. 
SuBOTiTDTioN        A  propor  and  effectual  substitution  may  be  created  by  appointing 
"IJI"^''*  ^'     trustees  to  administer  the  fund  to  and  for  behoof  of  the  l^atee  and 
F.  C.  substitutes  in  succession.    Of  this  there  is  an  example  m  Duncan, 

Oardner,  and  Balmain  v.  Myles,  Jkc,  27th  June  1809  ;  but  the  trus- 
tees must  be  specially  authorized  for  this  purposa    The  appointment 
of  executors  of  the  will  generally  does  not  constitute  a  trust  effectual 
6  S.  1035.        ^^  prevent  the  legacy  vesting  in  the  person  first  called  ;  WiUiafMon 
12  D.  345.        ^-  Cochrafiy  28th  June  1828  ;  and,  in  Alexander  v.  Aleaanderj  13th 

December  1849,  a  direction  that  the  share  of  a  daughter  should  be 
invested  upon  heritable  security  or  in  the  public  funds,  that  she  might 
receive  the  interest,  her  children  to  be  her  heirs^  was  held  insufficient 
to  create  a  trust,  and,  from  the  terms  used,  the  fee  was  found  to  be 
in  the  daughter. 

But,  while  the  received  rule  is  such  as  has  been  stated,  there  are 
1  Cr.  and  St.  decisions  which  it  is  difficult  to  reconcile  with  it  In  Campbell  v. 
App.  343.        CamjMl,  17th  February  1743,  Daniel  Campbell,  by  a  will  made  at 

sea,  bequeathed  aU  his  money  and  effiscts  to  his  father,  and,  in  caae  of 
his  father's  decease,  to  his  sister.    The  father  survived  the  son,  but 
died  a  month  after,  ignorant  of  his  son's  will,  and  leaving  a  generd 
disposition  in  favour  of  his  three  children,  executed  five  years  before. 
The  surviving  son  pleaded,  that  the  substitution  by  Daniel  of  the  sister 
was  only  a  conditional  institution,  and  that  the  father  having  survived 
Daniel,  the  property  had  vested  in  the  father,  and  was  earned  by  his 
settlement    The  Court  of  Session,  however,  and  the  House  of  Lords 
held,  that  the  substitution  in  favour  of  the  sister  continued  to  subsist 
notwithstanding  the  survivance  of  the  father,  and  was  not  evacuated 
by  the  father's  general  disposition,  executed  several  years  before  the 
will.   The  father's  ignorance  of  the  son's  death  and  wUl  was  here  held 
to  exclude  the  idea  that  he  intended  to  convey  the  son's  property  by 
his  own  settlement 
9  D.  1201.  Again,  in  the  case  of  Annandale  v.  Macniven,  9th  June  1847,  there 

is  an  example  of  a  father  directing  his  trustees,  failing  both  his 
daughters,  to  pay  the  residue  to  A.  E,  &c. — and  of  this  being  hdd  a 
proper  substitution,  giving  the  right  to  A.  R,  &a,  though  one  daughter 
survived.  But  she  had  predeceased  the  term  of  payment  mentioned 
by  the  testator. 


PART  III. 

THE  WBTTINGS  EMPLOYED  IN  THE  CONSTITUTION,  TRANSMISSION,  AND 

EXTINCTION  OF  HERITABLE  RIGHTS. 

CHAPTER  I 

THB  ORIGIN  AND  HISTOBT  OF  THB  FEUDAL  STSTEM— FET7DAL  SYSTEM  AS 
MODIFIED  IN  SCOTLAND — ^ANOIENT  MODE  OF  OOKSTITUTINQ  THE  FEUDAL 
EBLATION.  PawIII. 

Craftbb  I. 

L  Origin  and  history  of  feuded  system. — ^The  feudal  system  in  its  Ibruptiohsop 
mature  fonn  was  the  result  of  the  confusion  and  changes  which  fol-  rians  nrro  the 
lowed  the  overthrow  of  the  Roman  Empire.    That  great  revolution  ^mto«™8  op 
was  produced  by  the  conflict  of  races  opposed  to  each  other  by  diver- 
fsity  of  origin,  habits,  and  character.     The  mountain  chains  which 
separate  Spain,  Italy,  and  Greece  from  the  rest  of  Europe,  formed  the 
grand  territorial  limit  between  the  civilized  portion  of  the  world  and 
tbe  barbarian  tribes.    That  barrier  was  first  surmounted  by  the 
Cimbri  and  Teutones  from  the  north  of  Germany,  whose  inroads  in 
the  time  of  Marius  alarmed  even  the  capital ;  but  they  were  checked 
by  him  and  destroyed.    Afterwards  the  discipline  and  prowess  of 
Rome  under  Julius  Cssar  subjugated  Gaul,  with  part  of  Germany  and 
Great  Britain ;  and  the  fortune  which  smiled  upon  her  arms  made 
ber  the  arbitress  of  nations  from  the  Atlantic  to  the  Euphrates.    But 
eren  the  annals  of  her  conquests  in  their  time  of  greatest  success 
exhibit  the  beginnings  of  the  process  of  irruption,  which  ended  in  her 
ialL    The  causes  of  that  overwhelming  invasion  are  to  be  found  in  Causes  of 
the  severity  of  the  northern  climate — the  barbarity  of  the  German  ™^'  ""*"^*' 
trib(» — their  passion  for  war,  and  predatory  habits — and  the  irresist- 
ible attraction  which  the  inhabitants  of  rude  and  inhospitable  regions 
found  in  the  rich  fields  of  Gaul  and  the  sunny  plains  of  Italy.    The 
operation  of  these  causes  is  strikingly  displayed  in  the  Slst  chapter 
of  the  1st  book  of  Ca)sar's  Commentary  de  beUo  OaUico,  where  ho  de- 
H-ribes  a  secret  interview  with  a  deputation  from  Gaul.    They  repre- 
sented to  him,  that  the  whole  nation  was  divided  into  two  factions — 
tbat^  after  a  protracted  contest  with  each  other,  one  of  these  factions, 
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^^  called  in  the  aid  of  German  mcr- 
Vvoi  15,000  had  crossed  the  Rhina 
ese  savages  gaze  upon  the  fields  and 
■  Jthej  became  enamoured  of  them,  and 
^^ieir  coontiymen  to  the  nnmber  in  all  of 
.  •  ]  ^iaed  at  first   the  pre-eminence  for  the 
•  '^red  tbeir  ruin ;  for  Ariovistus^  a  king  of  the 
-V  -^libeir  territory,  which  was  the  richest  in  all  (jaul, 
'  <'^'t^p^  ^^  ^^^  land,  and  by  and  by  demanded  one 
..-.'|''^o.thirds  for  an  expected  tribe  of  his  countrymen. 
^*h»d  so  deeply  impressed  the  minds  of  the  Sequani  by 
>  J.->y  (jfoelty,  that  the  members  of  the  deputation  from  that 
'  ^'^iiiai  ^0  utterance  for  their  abject  miseiy,  but  hung  their 
.^•*'  .'"rtir^  remembrance  of  his  savage  ferocity.     From  this  crush- 
^'^^gjnj,  the  vanquished  sought  a  refuge  in  the  aid  and  milder 
ioi^'e^  civilized  Empress  of  the  World.     Then  we  have  the  saga- 
^'^  gai  prophetical   anticipations  of  Caesar,  w^ho,   besides  other 
^^^  for  his  interposition,  perceived,  that,  if  he  did  not  interfere, 
f  gradual  influx  of  the  Germans  must  prove  a  source  of  danger  to 
^e  KoiQ^^  power,  since  such  hordes  of  savages  after  occupying  the 
L0]e  of  Gaul  would  never  be  restrained  from  advancing  into  Pro- 
rence,  and  thence  into  Italy. 
^     This  contest  was  long  protracted,  and  there  is  no  period  of  history 
which  presents  features  of  greater  interest.    The  combata^nts  on  one 
side  are  the  tenants  of  those  boundless  regions  sloping  towards  the 
north  and  east,  which  receive  only  the  oblique  rays  of  the  sun  tem- 
pered by  their  approach  towards  the  arctic  circle.     Nor  has  the  light 
of  civilisation  yet  dawned  here.     Their  virtues  and  habits  are  in 
some  respects  as  stern  as  their  climate.     Their  business  is  war,  and, 
as  they  have  no  local  attachment,  there  is  no  hindrance  to  the  con- 
centration of  all  their  energies  upon  the  effort  to  make  the  smiling 
regions  of  the  south  their  own.     On  the  other  side,  we  have  the  great 
Arbi tress  of  the  World  and  Dispenser  of  Civilisation — her  people 
sprung  from  fields  upon  which  the  sun  beats  with  a  direct  and  genial 
glow — confident  in  the  long  possession  of  victory  and  power — and 
commanding  not  only  her  own  proper  resources,  but  those  also  of 
many  provinces  in  the  most  favoured  portions  of  the  earth.     The 
Roman  was  less  hardy  in  person  than  his  antagonist,  by  the  influence 
of  refinement,  as  well  as  of  climate.     Nevertheless,  discipline  and 
skill  prevailed  at  first ;  but  the  infiuence  of  these  could  not  be  main- 
tained permanently  upon  a  wide  frontier,  and  against  the  incessant 
supplies  of  now  and  hardy  tribes,  which  issued  from  the  forests  of 
Germany,  and  were  gradually  pushed  forward  by  restless  bands  from 
Scythia  and  the  tracts  stretching  into  Asia — that  vast  storehouse, 
which  supplied  successive  nations  to  people  Europe. 
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were  these  the  most  formidable  enemies  the  Empire  had  to     Pabt  III. 
.nd  with.    Those  were  to  be  found  in  the  very  heart  and  vitals  of    Chatteji  I 
J  state.     The  hardy  virtues,  and  native  force  of  mind  by  which  the  Dboeneract 
iioman  power  had  been  built  up,  ceased  to  grow  after  the  establish-  opthbRomam. 
ment  of  the  Empire.     The  subjection  of  public  interests,  and  of  all 
moral  restraints,  to  the  private  objects  of  power,  sapped  the  founda- 
tions of  private  virtue.     The  application  of  boundless  wealth  in  prac- 
tising the  lessons  of  oriental  magnificence  and  luxury  hastened  the 
prostration  of  principle ;  and  thus  the  nourishment  failed  which  alone 
could  have  sustained  the  vigour  requisite  to  endure  and  repel  the 
thickening  onset  of  assailants,  so  numerous  and  powerful    In  drawing 
the  portrait  of  the  Germans,  Tacitus,  in  his  Germania,  has  in  reality 
painted  in  deep  shade  the  Roman  character  also.     Nor  is  there  in 
the  compass  of  literature  a  more  interesting  passage  than  thi&     The 
historian,  who  had,  with  a  stem  though  agonizing  fidelity,  portrayed 
the  atrocities  of  a  Tiberius  and  a  Nero,  expresses  in  phrases  of  preg- 
nant significancy  the  virtues  of  these  rude  barbarians ;  and,  as  in 
the  Straits  of  Gibraltar  sunken  vessels  are  borne  in  a  direction  op- 
posed to  the  surface  tide,  so  in  this  dissertation  there  is  implied  in 
almost  every  virtuous  trait  of  the  barbarian  character  a  deep  under- 
current of  indignant  denunciation  of  the  corruptions  at  home.     It 
was  the  enormities  of  an  Agrippina  and  a  Messalina  that  filled  his 
mind,  when  he  extolled  the  severe  observance  among  the  Germans  of 
the  marriage  vow,  and  described  the  punishment  of  faithlessness, 
after  which  there  could  be  no  attraction  in  beauty,  youth,  or  riches ; 
for  there  no  one  smiled  at  vice,  nor  was  it  reckoned  fashionable  to  be 
the  agent  or  object  of  corruption.     It  was  the  same  horror  which 
gave  point  to  his  distinction  of  punishments — public  execution  for 
open  crimes — secret  death  for  unnatural  offences — scelera  ostendi — 
flagitia  abscondi.    No  direct  invective  could  have  expressed  more 
strongly  the  mockery  of  good  laws,  where  there  was  a  total  decay  of 
principle,  than  the  picture  of  the  converse  among  the  Germans,  by 
whom  usury  was  unknown,  and,  therefore,  more  securely  avoided, 
than  if  it  had  been  expressly  forbidden,  and  for  whom  in  their  sim- 
plicity pure  morals  did  more  than  the  best  code  for  others.     It  is  a 
silent  rebuke  of  the  neglect  of  truth  and  faith,  when  he  paints  even 
the  perverted  morality  of  the  savage,  so  eager  at  play,  that,  when 
he  had  lost  all,  he  would  hazard  his  liberty  on  the  last  throw,  and 
become  a  slave,  submitting,  though  younger  and  stronger  than  his 
opponent,  to  be  bound  and  sold.     The  life  of  Agricola  exhibits  the 
same  unceasing  remembrance  of  the  State's  mortal  disease ;  for 
the  removal  by  poison  of  Germanicus,  the  glory  and  hope  of  the 
Empire,  when  his  reputation  had  awakened  the  jealousy  of  Tiberius, 
was  the  idea  present  to  the  biographer's  mind,  when  he  rejoiced 
in  the  good  fortune  of  Agricola,  happily  thrown  upon  times  when 
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Part  III.  the  Arverni  and  Sequani,  had  at  last  called  in  the  aid  of  German  mer- 
CuaptebI.  cenaries,  of  whom  accordingly  about  15,000  had  crossed  the  Rhine. 
But  no  sooner,  they  said,  did  these  savages  gaze  upon  the  fields  and 
wealth  of  the  Gauls,  than  they  became  enamoured  of  them,  and 
brought  over  more  of  their  countiymen  to  the  number  in  all  of 
120,000.  Hence,  what  gained  at  first  the  pre-eminence  for  the 
Sequani  eventually  proved  their  ruin ;  for  Ariovistus,  a  king  of  the 
Germans,  settled  in  their  territory,  which  was  the  richest  in  all  Gaul, 
appropriated  a  third  part  of  the  land,  and  by  and  by  demanded  one 
of  the  remaining  two-thirds  for  an  expected  tribe  of  his  countrymen. 
This  barbarian  had  so  deeply  impressed  the  minds  of  the  Sequani  by 
Iiis  power  and  cruelty,  that  the  members  of  the  deputation  from  that 
tribe  could  find  no  utterance  for  their  abject  misery,  but  hung  their 
heads  in  mute  remembrance  of  his  savage  ferocity.  From  this  crush- 
ing tyranny,  the  vanquished  sought  a  refuge  in  the  aid  and  milder 
rule  of  the  civilized  Empress  of  the  World.  Then  we  have  the  saga- 
cious and  prophetical  anticipations  of  Csesar,  who,  besides  other 
motives  for  his  interposition,  perceived,  that,  if  he  did  not  interfere, 
the  gradual  influx  of  the  Germans  must  prove  a  source  of  danger  to 
the  Roman  power,  since  such  hordes  of  savages  after  occupying  the 
whole  of  Gaul  would  never  be  restrained  from  advancing  into  Pro- 
vence, and  thence  into  Italy. 
Cha^ctbr  op-  This  contest  was  long  protracted,  and  there  is  no  period  of  history 
RUNS  AND  which  presents  features  of  greater  interest.  The  combatants  on  one 
^^^»»  COM-    gije  are  the  tenants  of  those  boundless  regions  sloping  towards  the 

north  and  east,  which  receive  only  the  oblique  rays  of  the  sun  tem- 
pered by  their  approach  towards  the  arctic  circle.  Nor  has  the  light 
of  civilisation  yet  dawned  here.  Their  virtues  and  habits  are  in 
some  respects  as  stern  as  their  climate.  Their  business  is  war,  and, 
as  they  have  no  local  attachment,  there  is  no  hindrance  to  the  con- 
centration of  all  their  energies  upon  the  effort  to  make  the  smiling 
regions  of  the  south  their  own.  On  the  other  side,  we  have  the  great 
Arbitress  of  the  World  and  Dispenser  of  Civilisation — her  people 
sprung  from  fields  upon  which  the  sun  beats  with  a  direct  and  genial 
glow — confident  in  the  long  possession  of  victory  and  power — and 
commanding  not  only  her  own  proper  resources,  but  those  also  of 
many  provinces  in  the  most  favoured  portions  of  the  earth.  The 
Roman  was  less  hardy  in  person  than  his  antagonist,  by  the  influence 
of  refinement,  as  well  as  of  climate.  Nevertheless,  discipline  and 
skill  prevailed  at  first ;  but  the  influence  of  these  could  not  be  main- 
tained permanently  upon  a  wide  frontier,  and  against  the  incessant 
supplies  of  new  and  hardy  tribes,  which  issued  from  the  forests  of 
Germany,  and  were  gradually  pushed  forward  by  restless  bands  from 
Scythia  and  the  tracts  stretching  into  Asia — that  vast  storehouse, 
which  supplied  successive  nations  to  people  Europe. 


PA  BED. 


ORIGIN  AND  BISTORT  OF  FEUDAL  ST8TBM.  487 

Nor  were  these  the  most  formidable  enemies  the  Empire  had  to     Part  IIL 
contend  with.    Those  were  to  be  found  in  the  very  heart  and  vitals  of    Chapter  I 
the  state.     The  hardy  virtues,  and  native  force  of  mind  by  which  the  DBaEMSRAcr 
Roman  power  had  been  built  up,  ceased  to  grow  after  the  establish-  opthbRomato. 
ment  of  the  Empire.     The  subjection  of  public  interests,  and  of  all 
moral  restraints,  to  the  private  objects  of  power,  sapped  the  founda- 
tions of  private  virtue.     The  application  of  boundless  wealth  in  prac- 
tising the  lessons  of  oriental  magnificence  and  luxury  hastened  the 
prostration  of  principle ;  and  thus  the  nourishment  failed  which  alone 
could  have  sustained  the  vigour  requisite  to  endure  and  repel  the 
thickening  onset  of  assailants,  so  numerous  and  powerful.    In  drawing 
the  portrait  of  the  Germans,  Tacitus,  in  his  Germania,  has  in  reality 
painted  in  deep  shade  the  Roman  character  also.     Nor  is  there  in 
the  compass  of  literature  a  more  interesting  passage  than  this.     The 
historian,  who  had,  with  a  stem  though  agonizing  fidelity,  portrayed 
the  atrocities  of  a  Tiberius  and  a  Nero,  expresses  in  phrases  of  preg- 
nant significancy  the  virtues  of  these  rude  barbarians ;  and,  as  in 
the  Straits  of  Gibraltar  sunken  vessels  are  borne  in  a  direction  op- 
posed to  the  surface  tide,  so  in  this  dissertation  there  is  implied  in 
almost  every  virtuous  trait  of  the  barbarian  character  a  deep  under- 
current of  indignant  denunciation  of  the  corruptions  at  home.     It 
was  the  enormities  of  an  Agrippina  and  a  Messalina  that  filled  his 
mind,  when  he  extolled  the  severe  observance  among  the  Germans  of 
the  marriage  vow,  and  described  the  punishment  of  faithlessness, 
after  which  there  could  be  no  attraction  in  beauty,  youth,  or  riches ; 
for  there  no  one  smiled  at  vice,  nor  was  it  reckoned  fashionable  to  be 
the  agent  or  object  of  corruption.     It  was  the  same  horror  which 
gave  point  to  his  distinction  of  punishments — public  execution  for 
open  crimes — secret  death  for  unnatural  offences — 8celera  ostendi^-^ 
flagitia  abscondi.     No  direct  invective  could  have  expressed  more 
strongly  the  mockery  of  good  laws,  where  there  was  a  total  decay  of 
principle,  than  the  picture  of  the  converse  among  the  Germans,  by 
whom  usury  was  unknown,  and,  therefore,  more  securely  avoided, 
than  if  it  had  been  expressly  forbidden,  and  for  whom  in  their  sim- 
plicity pure  morals  did  more  than  the  best  code  for  others.     It  is  a 
silent  rebuke  of  the  neglect  of  truth  and  faith,  when  he  paints  even 
the  perverted  morality  of  the  savage,  so  eager  at  play,  that,  when 
he  had  lost  all,  he  would  hazard  his  liberty  on  the  last  throw,  and 
become  a  slave,  submitting,  though  younger  and  stronger  than  his 
opponent,  to  be  bound  and  sold.     The  life  of  Agricola  exhibits  the 
same  unceasing  remembrance  of  the  State's  mortal  disease;  for 
the  removal  by  poison  of  Germanicus,  the  glory  and  hope  of  the 
Empire,  when  his  reputation  had  awakened  the  jealousy  of  Tiberius, 
was  the  idea  present  to  the  biographer's  mind,  when  he  rejoiced 
in  the  good  fortune  of  Agricola,  happily  thrown  upon  times  when 
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Part  III.     thc  Arvemi  and  Sequani,  had  at  last  called  in  the  aid  of  German  mer- 
CuAPTml     cenaries,  of  whom  accordingly  about  15,000  had  crossed  the  Rhine. 
But  no  sooner,  they  said,  did  these  savages  gaze  upon  the  fields  and 
wealth  of  the  Oauls,  than  they  became  enamoured  of  them,  and 
brought  over  more  of  their  countrymen  to  the  number  in  all  of 
120,000.     Hence,  what  gained  at  first  the  pre-eminence  for  the 
Sequani  eventually  proved  their  ruin ;  for  Ariovistus,  a  king  of  the 
Germans,  settled  in  their  territory,  which  was  the  richest  in  all  Gaul, 
appropriated  a  third  part  of  the  land,  and  by  and  by  demanded  one 
of  the  remaining  two-thirds  for  an  expected  tribe  of  his  countrymen. 
This  barbarian  had  so  deeply  impressed  the  minds  of  the  Sequani  by 
his  power  and  cruelty,  that  the  members  of  the  deputation  from  that 
tribe  could  find  no  utterance  for  their  abject  miseiy,  but  hung  their 
heads  in  mute  remembrance  of  his  savage  ferocity.    From  this  crush- 
ing tyranny,  the  vanquished  sought  a  refuge  in  the  aid  and  milder 
rule  of  the  civilized  Empress  of  the  World.    Then  we  have  the  saga- 
cious and   prophetical  anticipations  of  Caesar,  who,   besides  other 
motives  for  his  interposition,  perceived,  that,  if  he  did  not  interfere. 
the  gradual  influx  of  the  Germans  must  prove  a  source  of  danger  to 
the  Roman  power,  since  such  hordes  of  savages  after  occupying  the 
whole  of  Gaul  would  never  be  restrained  from  advancing  into  Pro- 
vence, and  thence  into  Italy. 
CoA^cTER  OF      This  contest  was  long  protracted,  and  there  is  no  period  of  history 
RiANs  AND        which  presents  features  of  greater  interest    The  combatants  on  one 
Romans  com-    gj  j^  qjq  ^ho  tenants  of  those  boundless  regions  sloping  towards  the 
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north  and  east,  which  receive  only  the  oblique  rays  of  the  sun  tem- 
pered by  their  approach  towards  the  arctic  circle.     Nor  has  the  light 
of  civilisation  yet  dawned  here.     Their  virtues  and  habits  are  in 
some  respects  as  stern  as  their  climate.    Their  business  is  war,  and, 
as  they  have  no  local  attachment,  there  is  no  hindrance  to  the  con* 
centration  of  all  their  energies  upon  the  effort  to  make  the  smiling 
regions  of  the  south  their  own.     On  the  other  side,  we  have  the  great 
Arbitress  of  the  World  and  Dispenser  of  Civilisation — her  people 
sprung  from  fields  upon  which  the  sun  beats  with  a  direct  and  genial 
glow — confident  in  the  long  possession  of  victory  and  power — and 
commanding  not  only  her  own  proper  resources,  but  those  also  of 
many  provinces  in  the  most  favoured  portions  of  the  earth.      The 
Roman  was  less  hardy  in  person  than  his  antagonist,  by  the  inflaence 
of  refinement,  as  well  as  of  climate.     Nevertheless,  discipline   and 
skill  prevailed  at  first ;  but  the  influence  of  these  could  not  be 
tained  permanently  upon  a  wide  frontier,  and  against  the  ii 
supplies  of  new  and  hardy  tribes,  which  issued  from  the  forests  of 
Qermany,  and  were  gradually  pushed  forward  by  restless  bands  from 
Scythia  and  the  tracts  stretching  into  Asia — that  vast  storeKouso 
which  supplied  successive  nations  to  people  Europe. 
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tlie  barbarian  conquerors,  but  by  the  vanquished  inhabita 
^vho,  by  virtue  of  a  constitution  of  Antoninus,  conferring 
leges  of  citizenship  upon  every  inhabitant  of  all  the  provi 
called  Romans— and  by  slaves,  the  property  of  both. 

The  institutions  and  manners  of  this  period  are  Ieame< 

codes  of  the  barbarian  laws,  which  are  extant,  and  form 

record  of  an  era  in  which  ignorance^  violence,  and  confusion 

There  is  the  Burgundian  code,  which,  from  the  greater  inU 

its  authors  with  the  Romans,  is  less  rude  than  others,  a 

towards  the  old  inhabitants.    There  is  the  code  of  the  L 

from  which  our  own  feudal  usages  are  thought  to  be  chiefl; 

and,  beside  many  others,  there  is  the  Salic  code — ^the  fou 

the  law  of  succession  which  excludes  females, — the  ''  sal' 

stead,  «.&,  the  patrimonial  estate,  having  gone  always  to  t 

male  relative. 

But  equally  instructive  with  the  leges  barbar(nnim^  and 
a  more  peculiar  interest  for  the  Conveyancer,  is  the  wor 
culfus,  exhibiting  in  its  rude  pages  the  germs  of  all  or  n 
mm&  'of  deeds.    This  remarkable  compilation,  which  i 
along  with  the  Barbarian  Laws,  is  dedicated  to  LandericuE 
Bishop  of  Paris  about  the  year  660.    The  preface  shows 
culfus  was  a  monk,  seventy  years  of  ago  when  he  engag< 
labour ;  and  it  is  interesting  to  find  the  author  of  a  worl 
to  obtain  an  importance  so  remarkable  and  enduring, 
himself  in  these  terms : — "  My  hand  is  now  too  tremulou 
"  my  eyes  too  dim  to  see,  my  mind  too  feeble  to  think."    ! 
of  two  books,  the  first  containing  Preceptiones  Regales,  ^ 
Precepts  orGrants— and  the  other,  Chartce  Pagenses,  %,e. 
of  villagers  or  subjects.     It  is  in  reality  and^erally  a  bo 
cedents,  or,  as  we  familiarly  call  them,  styles,  written  in 
most  barbarous  and  ungrammatical ;  but  its  rusticity  is 
garded  as  a  pledge  of  genuineness,  for  every  kind  of  learn 
entirely  buried  amid  the  surrounding  barbarity,  that  an  ele 
would  have  subjected  the  writer  to  the  suspicion  of  magic ; 
gory  of  Tours,  a  well-known  theologian,  apologizes  in  the  in 
of  a  historical  work  for  errors  in  orthography,  because  he 
learned  grammar. 

These  exemplars  of  deeds,  in  combination  with  the  barbs 
nrhich  they  confirm  and  illustrate,  reveal  a  condition  of  s 
of  rights,  exactly  corresponding  to  the  diversity  of  origin  a 
4»f  habits  and  laws  among  the  people  who  used  them.  Tl 
of  the  ancient  inhabitants,  the  representatives  by  descent 
oihip  of  the  former  conquerors  of  the  soil,  is  in  striking  ( 
Iheir  ancient  ascendency,  and  the  meet  retribution  of  sue 
Cadsar  unconsciously  attests,  when  he  relates,  that,  havi 
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Taut  III.     eminence  was  not  regarded  with  an  evil  eye,  and  renown  was  not 

CiJ^I.    perilous.  ^  ^  ,    ,   .     ^     .    , 

Phybical  qua-       When  to  the  moral  traits  of  the  barbarians  we  add  their  physical 
LiTiBs  OF  THIS    condition  and  habits  of  life,  (and  this  is  conducive  to  our  main  design, 
ARfiASJAN  .     .^  giving  an  idea  of  the  spirit  upon  which  the  feudal  system  was 
reared,)  we  shall  find  these  equally  fatal  to  the  Roman  hopes.     Born 
under  a  climate  gloomy  and  severe,  (which  Tacitus  regards  as  con- 
clusive evidence  that  they  wore  indigenous,  since  no  one  would  leave 
any  other  part  of  the  earth  to  settle  in  such  a  region,)  they  were 
inured  from  infancy  to  exposure  and  hardship.    The  introduction  to 
manhood  was  the  public  gift  of  a  shield  and  lanc&     Marriage  pre- 
sents were  such  as  to  nourish  the  military  spirit,  imparting  its  influ- 
cnce  to  the  wife  and  mother,  and  so  transmitting  it  to  children  and 
grandchildren.    They  knew  neither  the  name  nor  the  use  of  autumn, 
for  they  disregarded  agriculture,  leaving  it  to  the  females  and  infirm, 
and  holding  it  inglorious  to  acquire  by  sweat  the  livelihood  which 
they  could  gain  by  blood.     It  is  recorded  as  ignominious  to  the 
Qothini,  that  they  were  miners  of  iron.    Their  houses  were  of  the 
most  abject  rudeness,  or  they  lived  in  holes  of  the  earth  ;  and,  when 
Ca3sar,  after  the  interview  to  which  we  have  already  referred,  sent 
a  message  to  Ariovistus,  that  leader,  to  give  an  idea  of  the  hardiness 
of  his  followers,  informed  him  in  his  reply  that  they  had  not  been 
under  a  roof  for  fourteen  years.    War  was  their  business  and  delight ; 
and,  when  there  was  peace  at  home,  the  youth  went  to  other  tribes 
in  quest  of  military  adventure. 
SbTTLEMKirr  OF     Sucli  were  the  stern  qualities  of  mind  and  body,  before  which  tlio 
THK  Bahba.      greatness  of  Rome  was  humbled.    The  first  serious  inroad  was  made 
RoMAji  BMPisK.  by  the  Goths  in  the  middle  of  the  third  century  ;  and  they  advanced 
with  various  success  during  the  next  two  centuries.    In  451,  the 
Huns  from  the  north  of  China,  who  under  Attila  had  penetrated  into 
Europe,  and  overrun  Gaul,  Italy,  and  Greece,  were  repulsed.     But 
the  permanent  result  of  the  contest  was  the  occupation  of  Spain  by 
the  Visigoths,  Gaul  by  the  Franks,  the  regions  adjacent  to  the  Rhone 
by  the  Burgundians,  and  Italy  by  the  Ostrogoths.    The  Longob^rdi 
were  a  tribe  of  Vandals  from  the  Elbe,  who  settled  in  the  north  of 
Italy.    The  invasion  and  occupation  of  Britain  by  the  Saxons  wms  a 
part  of  the  same  general  change. 
The  van-  ^^  tnvad  is  disposed,  after  such  a  revolution,  to  give  its  attention 

QuiDMBD  iMiiA-  whoUy  to  tho  victors,  and  to  ascribe  to  their  conduct  and  infljaencc 
KXTiKTATsa     cxclusivoly  all  subsequent  laws  and  events.    But  in  this  instanoo  the 

vanquished  were  not  exterminated.  The  barbarians  left  to  them  a 
portion  of  the  land.  From  the  laws  of  tho  Burgundians  we 
that  they  appropriated  to  themselves  two-thirds  of  the  land,  and 
third  of  tho  slaves.  The  rest  remained  with  the  old  inhabit^nt«w 
The  countries  which  we  have  named  were  thus  occupied  not  only  bv 
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the  barbarian  conquerors,  but  by  the  vanquished  inhabitants  also—     Past  III. 
who,  by  virtue  of  a  constitution  of  Antoninus,  conferring  the  privi-    chaptm  I. 
I<^e8  of  citizenship  upon  every  inhabitant  of  all  the  provinces,  were 
called  Romans— and  by  slaves,  the  property  of  both. 

The  iDstitutions  and  manners  of  this  period  are  learned  from  the  Lege$  Barber 
codes  of  the  barbarian  laws,  which  are  extant,  and  form  a  singular  *^^''''^' 
record  of  an  era  in  which  ignorance^  violence,  and  confusion  prevailed. 
There  is  the  Bui^undian  code,  which,  from  the  greater  intercourse  of 
iU  authors  with  the  Romans,  is  less  rude  than  others,  and  milder 
towards  the  old  inhabitants.  There  is  the  code  of  the  Longobardi, 
from  which  our  own  feudal  usages  are  thought  to  be  chiefly  derived  ; 
and,  beside  many  others,  there  is  the  Salic  code — ^the  foundation  of 
the  law  of  succession  which  excludes  females, — the  "  sal''  or  home- 
stead, id,  the  patrimonial  estate,  having  gone  always  to  the  nearest 
male  relativa 

But  equally  instructive  with  the  legea  harbarorum^  and  possessing  Styles  op 
a  more  peculiar  interest  for  the  Conveyancer,  is  the  work  of  Mar-  M^^o"'''*'^- 
calfiu^  exhibiting  in  its  rude  pages  the  germs  of  all  or  most  of  our 
lorms  'of  deeds.    This  remarkable  compilation,  which  is  printed 
aloog  with  the  Barbarian  Laws,  is  dedicated  to  Landericus^  who  was 
Bishop  of  Paris  about  the  year  660.    The  preface  shows  that  Mar- 
culfus  was  a  monk,  seventy  years  of  ago  when  he  engaged  in  this 
labour;  and  it  is  interesting  to  find  the  author  of  a  work  destined 
to  obtain  an  importance  so  remarkable  and  enduring,  disqualify 
himself  in  these  terms : — ''  My  hand  is  now  too  tremulous  to  write, 
"  my  eyes  too  dim  to  see,  my  mind  too  feeble  to  think.'^    It  consists 
of  two  books,  the  first  containing  Preceptiones  RegcUea,  ie.^  Royal 
Precepts  oiLG^agtsr^and^thejpther,  Churtce  Pagenses,  ie.,  the  writs 
of  villagers  or  subjects.     It  is  in  reality  and  literally  a  book  of  pre- 
cedents, or,  as  we  familiarly  call  them,  styles,  written  in  Latin  the 
most  barbarous  and  ungrammatical ;  but  its  rusticity  is  justly  re- 
garded as  a  pledge  of  genuineness,  for  every  kind  of  learning  was  so 
entirely  buried  amid  the  surrounding  barbarity,  that  an  elegant  style 
would  have  subjected  the  wi*iter  to  the  suspicion  of  magic ;  and  Gre- 
gory of  Tours,  a  well-known  theologian,  apolo^zes  in  the  introduction 
of  a  historical  work  for  errors  in  orthography,  because  he  had  never 
learned  grammar. 

These  exemplars  of  deeds,  in  combination  with  the  barbarian  codes 
which  they  confirm  and  illustrate,  reveal  a  condition  of  society  and 
of  rights,  exactly  corresponding  to  the  diversity  of  origin  and  variety 
of  habits  and  laws  among  the  people  who  used  them.  The  position 
of  the  ancient  inhabitants,  the  representatives  by  descent  or  citizen- 
ship of  the  former  conquerors  of  the  soil,  is  in  striking  contrast  to 
their  ancient  ascendency,  and  the  meet  retribution  of  such  excesses 
^s  Gnar  unconsciously  attests,  when  he  relates,  that,  having  chased 
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the  Aduatici  into  a  town,  he  put  up  to  auction  the  section  of  it  in 
which  they  had  taken  refuge,  and  ascertained  afterwards  from  the 
purchaser,  that  the  lot  contained  53,000  human  beings.  Now,  in  the 
dim  liglit  of  these  dreary  centuries  of  oppression  and  ignorance,  we 
behold  the  Roman  shorn  of  the  greatest  part  of  his  inheritance,  jet 
permitted  to  occupy  the  remainder,  and  to  adjust  liis  rights  in  con- 
nexion with  marriage,  succession,  the  treatment  and  sale  of  his 
slaves,  and  other  matters,  according  to  the  rules  of  his  own  law. 
Tolerated,  but  shut  out  from  advancement  and  power,  the  conquered 
race  seem  to  have  dragged  out  an  obscure  existence,  and  to  have  paid 
the  penalty  of  former  excesses  by  long  ages  of  degradation,  accom- 
panied by  injury  or  neglect. 

The  condition  of  society  and  of  property  appears  from  various  por- 
tions of  Marculfus's  work.    The  mixture  of  races  is  shown  by  the 
eighth  formula  of  the  first  book,  which  is  the  grant  of  a  jurisdiction 
enjoining  the  duke  or  count  in  whose  favour  it  is  made  to  administer 
equal  justice  to  all  the  inhabitants,  whether  Franks,  Romans,  Bur- 
gundians,  or  of  any  other  nation.     The  insecurity  of  life  appears  in 
the  punishment  for  killing  a  man,  which  was  a  pecuniary  fine,  because 
capital  punishment  would  have  sacrificed  a  follower.   The  thirty-third 
formula  indicates  the  general  state  of  lawlessness  and  insecurity.     It 
gives  the  terms  of  a  precept  for  renewing  instruments  destroyed  by 
hostile  incursion,  by  violence,  or  by  fire.     The  eighteenth  formula  of 
the  second  book  exhibits  the  extent  of  the  feudal  power,  being  a  bond 
of  indemnity  to  one  who  has  killed  a  man  at  the  bidding  of  his  chief. 
And,  among  several  forms  of  vendition,  we  have  the  evidence  of  com- 
mon and  degraded  servitude  in  the  twenty-second  formula  of  the  same 
book,  which  is  the  sale  of  a  male  or  female  slave,  the  subject  being 
warranted  not  to  be  a  thief,  or  a  runaway,  or  worthlesa 

The  condition  of  property  in  land  during  the  dark  ages  is,  in  a  high 
degree,  characteristic  of  the  co-existent  authority  of  diverse  laws  and 
customs.     The  genius  of  the  system  of  land-rights  derived  from  the 
barbarians  was  to  concentrate  the  property  of  land  for  the  sake  of 
individual  power  and  general  security.   The  Roman  laws  and  customs 
tended  in  the  opposite  direction,  for  they  treated  land  in  regard  to 
succession,  like  moveables,  dividing  it  among  the  whole  members  of  a 
family.    Alienation  by  sale  or  gift  was  also  freely  permitted,  a  power 
long  denied  by  the  feudal  rules.     Now,  we  have  already  seen,   that 
the  Romans  were  allowed  the  use  of  their  own  laws,  and  it  is  clear, 
that  lands  of  considerable  extent  remained  subject  to  the  powers  of 
absolute  property  and  disposal,  which  distinguished  their  jurispradence 
from  that  of  the  barbarians.    A  main  distinction  was,  that  the  feudal 
lands  were  holden  of  a  superior,  while  lands  subject  to  the  Roman  law 
were  free  of  all  the  conditions  and  fetters  implied  in  that  tenure,  from 
which  circumstances  they  were  termed  oUodiaL    But  the  forms  of 
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Marculfus  concur  with  the  codes  in  exhibiting  lands  held  in  both  of  Part  HI. 
these  modea  The  twelfth  formula  of  the  first  book  relates  to  the  chapteb  I. 
conveyance  by  a  husband  to  his  wife  of  certain  properties,  belonging 
to  him  "aut  rmmere  regio" — that  is,  by  royal  gift,  which  is  the 
feudal  tenure — "  atU  de  alode  parentwm!* — ^that  is,  property  not  feu- 
dal, inherited  from  his  parents ;  and  in  like  manner,  the  thirty-third 
formula,  to  which  we  have  already  referred,  specifies  not  only  lands 
held  by  royal  grant,  but  those  acquired  by  purchase,  gift,  and  ex- 
change, and  those  also  inherited  as  allodial.  Nor  was  allodial  pro- 
perty confined  to  the  old  inhabitants.  The  barbarians  also  held  lands 
bj  that  title,  whether  obtained,  as  some  suppose,  by  an  absolute  right 
in  addition  to  the  lands  granted  under  the  feudal  conditions,  or 
whether  acquired  by  purchase,  or  other  right,  from  the  Romans. 
Thus  the  fortieth  title  of  the  Burgundian  code  empowers  any  bar- 
barian who  wishes  to  test  or  make  a  gift,  to  use  either  the  Roman 
method  or  that  of  the  barbarians.  The  greater  part  of  lands,  how- 
ever, was,  no  doubt,  held  by  that  tenure  which  the  conquerors  had 
introduced,  and  which  will  best  be  understood  by  referring  to  its 
first  roots  in  the  habits  of  the  Germanic  tribea 

The  occupation  and  disposal  of  the  soil  was  originally  made  sub-  Obioin  of  ths 
servient  to  that  military  passion  which  we  have  already  observed.  ^^^^^^  '"^" 
The  dux  or  princeps  of  the  German  civitas,  the  prototype  of  the  feudal 
lord,  was  both  the  leader  of  his  followers  in  war,  and  their  magistrate 
in  peace.  His  attendants  were  not  picked  up  as  chance  presented  them. 
Thej  were  members  of  the  same  or  of  neighbouring  families,  stim- 
ulated to  daring  by  the  dearest  considerations,  for  they  fought  within 
hearing  of  the  wailing  voices  of  their  children  and  wives,  who  were 
the  most  sacred  witnesses  and  valued  admirers  of  their  exploits.  The 
attendants  upon  the  leader  were  called  the  comites,  and  among  them 
the  point  of  emulation  was,  who  should  have  the  place  next  his  chief, 
while  the  chiefs  strove  which  should  have  the  most  numerous  and 
distinguished  attendants.     It  was  their  dignity  and  their  strength  to 
be  encompassed  by  a  large  band  of  chosen  youths,  their  ornament  in 
peace,  their  defence  in  war.    These  are  the  words  of  Tacitus,  from 
whom  also  we  learo,  that,  in  the  field,  it  was  disgraceful  to  the  chief 
to  be  surpassed  in  prowess,  and  disgraceful  to  his  followers  not  to 
keep  pace  with  the  valour  of  their  chief.    He  was  infamous  for  life 
who  survived  the  fight  in  which  his  chief  had  been  slain,  for  their 
great  oath  was  to  defend  and  protect  him,  and  to  ascribe  their  own  ex- 
ploits to  his  glory.   It  was  a  necessary  characteristic  of  such  a  society, 
that,  while  the  members  were  compactly  bound  to  each  other,  it  was 
anti-social  with  respect  to  all  others.     Thus  Caesar  says,  that  it  was 
their  pride  to  have  a  wide  desert  round  their  borders,  and,  according 
to  Tacitus,  this  feeling  descended  even  to  individuals  in  the  same 
tribe.     He  says — They  have  no  cities — they  cannot  endure  a  com- 
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mon  settlement  {'junctas  sedea.')  Th  ey  live  separate,  wherever  a  foun- 
tain, a  field,  or  a  grove,  may  take  their  fancy.  In  the  villages  their 
houses  do  not  adjoin,  but  each  has  a  space  round  it  It  is  from  these 
sources  that  the  feudal  scheme  is  with  the  greatest  probability  de- 
duced, not  that  they  contained  any  exact  pattern  of  its  institutions, 
but  rather  as  exhibiting  circumstances  naturally  preparing  the  bar- 
barians for  the  adoption  of  such  a  system.  In  the  relation  of  patron 
and  client  among  the  Romans,  some  writers  have  found  an  origin 
more  probable,  and  Niobuhr  characterizes  that  relation  as  the  feudal 
system  in  its  noblest  form.  The  grants  made  by  some  of  the  Emperors 
on  condition  of  military  service  have  also  been  referred  to  as  its 
probable  root.  But  those  grants  were  allodial,  and  the  connexion 
between  patron  and  client  was  civil  and  not  military. 

The  inherent  character  of  the  feudal  tenure  is  a  grant  of  land 
made  voluntarily  by  a  king  or  leader  of  his  free  favour,  on  the  con- 
dition of  fidelity  in  the  grantee,  and  of  military  service.  The  oath  of 
fealty — ^^fidditatia  sacramentum" — ^is  found  in  the  (German  soorca 
The  relation  of  the  dux  and  comites  was  also,  in  its  essential  features, 
a  precise  model  of  the  feudal  dependency.  It  is  true  that,  in  Germany, 
the  land  was  the  absolute  property  of  the  community,  and  subject 
to  individual  right  only  during  the  annual  appropriation.  But  a  more 
extended  tenure  would  naturally  result  from  occupying  a  ridier 
country,  and  from  an  advancing  estimate  of  the  value  of  land,  and 
increased  security  of  possession. 

The  researches  of  Hr.  Hallam  and  H.  Guizot  have  thrown  some 
doubt  upon  the  opinion,  that  feus  were  at  first  precarious,  or  revo- 
cable at  the  grantor's  pleasure.    Sir  Thomas  Craig  (who  is  followed 
by  most  other  authorities)  assumes  that  this  was  their  primary  ohm- 
racter  during  the  period  which  he  terms  the  infancy  of/euB,     The 
next  stage  was  the  grant  during  the  vassal's  life,  which  prevailed  from 
the  beginning  of  the  seventh  till  the  end  of  the  eighth  centary.  and 
is  called  by  Craig  the  childhood  of  feus.    Their  manhood  was  attained 
under  Charlemagne,  when  the  example  of  the  hereditary  quality  in 
allodial  estates,  the  growing  security  of  property,  and  the  enhjoiced 
power  and  influence  of  the  feudatories,  prevailed  in  obtaining  the 
right  of  succession  to  children  and  grandchildren  in  the  direct  lixie. 

The  feu  exercised  in  its  turn  a  reciprocal  influence  upon  the  allo- 
dial tenure.  The  advantage  of  the  latter  in  being  transmisaible  at 
pleasure  was  more  than  counterbalanced  by  the  insecurity  of  posses- 
sion in  an  age  of  violenca  The  feu  was  comparatively  exempt  from 
this  danger,  by  the  implied  condition  of  the  feudal  contract^  ihmt^  33 
the  vassal  was  bound  to  do  homage  and  give  suit  and  servicet,  so»  on 
the  other  hand,  the  grantor  or  superior  was  obliged  to  afibrd  p«t>tec- 
tion  to  his  vassal.  The  allodial  proprietor  was  also  subject  to 
social  grievancea    In  public  impositions  the  Roman  was 
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double  the  amount  levied  from  the  Frank,  and  the  old  inhabitant     Part  III. 

was  subjected  for  slight  offences  to  trial  by  fire  and  water,  which    chapter  I. 

was  imposed  upon  the  barbarian  only  in  cases  of  murder.     In  order 

to  escape  these  hardships,  the  allodial  land  was  gradually  ceded  to 

the  powerful  barons,  who  reissued  it  to  the  proprietors  as  a  feudal 

estate ;  and  so  eventually  all  the  property  in  France  was  converted 

into  feus  or  fiefs.    In  England,  after  the  Norman  invasion  also,  the 

whole  land  in  the  kingdom  was  converted  into  proper  feu&    What 

was  the  precise  nature  of  the  Anglo-Saxon  tenure  then  supplanted  is 

a  point  of  dispute.    The  causes  which  we  have  traced  led  also  to  the 

establishment  of  the  feudal  system  in  the  other  countries  of  Europe. 

In  Scotland,  there  is  no  doubt  that  it  took  its  place  in  the  eleventh 

century,  although  it  is  a  matter  of  controversy,  whether  in  the  year 

1004,  or  at  a  later  date,  and  after  the  Norman  conquest 

The  influence  of  the  Church  in  obtaining  the  renunciation  of  seen-  juBisDicrroN 
lar  jurisdiction  over  her  large  properties  is  regarded  as  a  main  source 
of  the  independent  civil  and  criminal  jurisdiction  of  the  feudal  lords. 
Mr.  Boss  quotes  a  charter,  dated  in  811,  whereby  civil  and  criminal 
powers  were  conferred,  and  the  Judges  discharged  from  interference. 
Such  a  condition  of  rights  afforded  full  scope  to  the  ambition  of 
powerful  feudatories,  and  the  whole  kingdom  of  France  fell  into  the 
hands  of  eight  or  nine  barons,  the  strongest  of  whom,  Hugh  Capet, 
usurped  the  crown  in  987. 

The  habits  and  powers  of  the  great  crown  vassals  were  imitated  by  Consvetudines 

those  to  whom  they  granted  subordinate  feus,  and  these  sub-vassals  ■^^^'**^'"' 

had  again  dependents  under  themselves,  all  upon  the  condition  of 

homage,  military  service,  and  other  feudal  liabilities.    In  this  manner 

the  characteristic  feudal  dependency  of  land  was  established,  and 

various  rules  and  customs  were  introduced  from  time  to  time  for  the 

settlement  of  diffei-ences  between  lords  and  their  vassals  in  France, 

Italj^  and  Germany,  where  the  system  prevailed.    These  regulations 

varied  in  the  different  states,  and  there  was  no  common  Institute  of 

the  feudal  law,  untU,  in  the  twelfth  century,  it  was  compiled  under 

the  title  Consuetudines  Feudorum,  its  rules  being  drawn  chiefly  from 

the  customs  of  the  Lombards.    Tliis  work,  known  also  by  the  name 

of  the  Book  of  the  Feus,  is  printed  at  the  end  of  the  Corpus  Juris 

Cipilis,  along  with  which  it  was  studied  in  the  schools  of  law ;  and  it 

obtained  general  regard  as  of  high  authority,  although  never  entirely 

adopted  by  any  one  nation. 

The  grand  feature  of  the  system,  which  we  have  endeavoured  to  Sovereign, 
trace  to  its  fountainhead,  was,  that  it  invested  the  sovereign  with  the  ™  ?!"™^^' 

jLND  SUPREME 

character  of  original  and  supreme  proprietor  of  all  land  subject  to  his  pboprietor  of 
dominion.     By  him  territories  were  allotted  to  his  more  powerful  ^^^^' 
subjects,  who  subdivided  them  among  their  dependants,  and  these  in 
their  turn  made  subordinate  grants,  which  descended  through  succes- 
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sive  grades  to  an  extent  commensurate  with  the  exigencies  of  the 
military  following  down  to  its  lowest  rank.  The  property  thus  dis- 
tributed was  held  upon  various  conditions,  of  which  the  fundamental 
one  was  fidelity,  undertaken  by  the  act  of  homaga  The  feudatory 
or  vassal  appeared  in  the  court  of  his  lord,  and  upon  his  knees,  ia 
presence  of  the  other  vassals  of  equal  degree,  vowed  fealty  in  the 
words,  "DeveTw'o  vester  homo;*'  or,  according  to  Littleton,  laying 
his  right  hand  upon  a  book,  he  said,  "  Enow  ye  this,  my  lord,  that  I 
'^  shall  be  faithful  and  true  unto  you,  and  faith  to  you  shall  bear  for 
'^  the  lands  which  I  claim  to  hold  of  you,  and  that  I  shall  lawfully 
'^  do  to  you  the  customs  and  services  which  I  ought  to  do,  at  the 
'^  terms  assigned,  so  help  me  God  and  his  Saints/^  This  oath  created 
the  peculiar  ties  and  obligations  which  both  parties  regarded  as  their 
chief  privilege  and  highest  glory.  The  vassal,  besides  the  general 
obligation  of  fidelity,  undertook  to  attend  his  lord's  court  in  peace, 
there  to  give  counsel  and  execute  judicial  functions,  and  to  follow  his 
standard  in  war.  Besides  these  services  to  the  immediate  feudal  lord, 
there  was  implied  in  every  feu  the  duty  of  allegiance  to  the  Bovereign, 
the  lord  paramount,  which  was  paid  through  the  medium  of  the  inter- 
mediate lord's  homage  and  obedience  to  the  Crown.  The  superior,  on 
the  other  hand,  undertook  the  reciprocal  engagement  to  protect  his 
vassala  This  principle  of  mutual  obligation,  descending  through 
successive  orders  of  subinfeudation,  constituted  a  system  singularly 
compacted  and  strong,  uniting  the  interests  and  efforts  of  evexy  one, 
from  the  Sovereign  and  his  most  powerful  nobles  down  to  their 
humblest  dependants,  in  the  defence  of  the  soil  which  yielded  suste- 
nance to  all,  while  it  maintained  a  military  retinue  for  the  overlord, 
and  thus  secured  protection  to  the  vassals  in  their  successive  degrees^ 

The  interesting  associations  suggested  by  the  Feudal  system,  when 
we  contemplate  the  bond  of  mutual  interest  and  protection  which 
it  was  designed  to  cement  and  preserve,  are  much  disturbed  when  our 
attention  is  called  to  the  casualties,  or,  as  they  are  termed,  feudal 
incidents,  which  rendered  the  vassal's  estate  to  a  considerable  extent 
precarious,  and  exposed  it  to  the  cupidity  and  rapacity  of  the  chief 
Of  these  incidents  a  minute  and  very  interesting  account  is  given  by- 
Mr.  Hume  in  the  second  Appendix  to  his  History  of  England.  We 
shall  notice  only  such  of  them  as  are  appropriate  to  our  subject : — 

The  great  feudal  casualty  was  that  of  Sicheat — the  falling  of  the 
estate  again  into  the  lord's  hands  by  forfeiture  of  the  vassal's  ri|^ht» 
Tliis  took  place  when  the  vassal  was  guilty  of  a  breach  of  feudal  dut  j 
— as,  for  example,  neglect  or  refusal  to  attend  the  superior's  court, 
after  being  thrice  summoned.  The  sale  of  his  estate  without  the 
superior's  consent,  or  upon  a  tenure  different  from  his  own,~iQferred 
forfeitura  The  alienation  of  the  feu  was  so  high  an  offence,  that^  bv 
the  fifty-fifth  title  of  the  second  book  of  the  feus,  the  writer  of  a  doetl 


OBIOIN  AND  HISTOBT  OF  FEUDAL  SYSTEM.  495 

of  alienation  was  to  have  his  hand  struck  off.     The  commission  of     Part  ni. 
crimes,  which  by  construction  was  held  to  be  a  want  of  fidelity,  and    chapter  I. 
also  the  direct  breach  of  that  duty  by  desertion  in  war  or  betrayal  of 
trust,  were  also  punishable  by  escheat. 

Upon  the  vassal's  death,  h^s  heir  could  only  obtain  a  renewal  of  the  ^^^^  pok 
feu  on  payment  of  a  fine,  (a  rule  which  still  subsists.)    And,  if  the  heir  "ty^^^^  ^' 
was  a  minor,  the  superior,  to  compensate  him  for  the  want  of  a  vassal 
of  mature  age,  was  entitled  to  the  rents  until  the  heir's  majority, 
subject  to  such  allowance  as  he  might  choose  to  grant  for  maintenance 
and  education.     This  was  the  casualty  of  Wardship,  a  productive  Casualty  op 
source  of  emolument  to  the  Crown.     When^thenrassal  left  no  heir  ^^^^s"'**- 
capable  immediately  or  prospectively  of  performing  the  feudal  ser- 
vices, the  feu  fell  to  the  superior. 

The  casualty  of  Marriage  was  another  of  these  incidents,  singularly  Casualty  of 
characteristic  of  the  system  and  of  the  barbarous  state  of  society. 
When  thejieir  was  a  female,  the  lord  was  entitled  to  select  for  her  a 
husband  of  suitable  rank,  and  she  could  not  refuse  the  party  tendered 
•  without  forfeiting  either  her  property,  or  at  least  as  much  as  was  esti- 
mated to  be  the  value  of  the  match.  A  male  heir  also  required  the 
superior's  consent  to  his  marriage,  and  it  was  usual  to  pay  large  sums 
for  liberty  of  choice.  In  the  reign  of  Charles  I.,  the  Earl  of  Warwick, 
as  having  right  to  the  wardship  of  an  heiress,  extorted  i?10,000 
sterling  for  his  consent  to  her  marrying  a  husband  in  every  respect 
suitabla 

Such  was  the  feudal  system  in  its  most  prominent  features.     As  a  Svil  ookbe- 
political  institution,  it  will  not  bear  to  be  examined  by  modern  tests  ^i^l^vsovKo^ 
or  ideas.     But  we  are  to  remember,  that  no  judgment  of  any  system  feudal  »yb- 
can  be  just)  unless  it  have  a  regard  to  its  period  and  circumstances.  ^^^' 
At  the  same  time  it  is  impossible  to  shut  our  eyes  to  the  magnitude 
of  the  evils  which  the  feudal  scheme  involved.     The  primary  object 
being  security  from  external  violence,  all  its  provisions  were  bent  to- 
wards fEatencL     No  riient  or  distinction,  therefore,  was  recognised, 
but  military  capacity — a  qualification  which  required  for  its  creation 
and  development  a  continuance  of  the  feuds  and  disorders  which  it 
was  its  ostensible  design  to  quell,  but  which  long  continued  to  cover 
the  face  of  Europe  with  desolation.    War  was  thus  the  prevalent  occu- 
pation; and  not  only  were  the  regulations  necessary  to  maintain 
internal  order  and  peace  deficient,  but  the  want  of  such  laws  was  not 
felt,  for  the  arts  of  peace  were  unknown  or  despised,  every  profession 
but  that  of  arms  (with  the  single  exception  of  the  priesthood)  being 
deemed  unworthy  of  a  freeman.     It  would  be  vain,  therefore,  to  look 
for  art  or  science  where  there  was  no  protection  for  them  ;  but  the 
policy  sketched  by  Tacitus  was  literally  fulfilled  in  the  desertion  of 
the  towns,  and  the  devastation  of  the  country.    In  such  circumstances, 
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a  universal  mental  prostration,  a  state  of  rudeness  and  ignorance^  was 
unavoidable,  and  religion  itself,  not  being  founded  upon  knowledge, 
degenerated  into  superstition.    Again,  as  protection  was  the  object 
of  the  feudal  tenure,  and  the  value  of  the  protection  was  necessarily 
proportionate  to  the  extent  of  the  overlord's  territoiy,  there  was  a 
constant  inducement,  not  only  to  maintain  his  possessions  unabridged, 
but  to  enlai^e  them.    The  danger  of  weakness  from  diminution  was 
avoided  by  the  law  of  primogeniture,  which  prevented  division  ;  and 
the  risk  of  alienation  was  obviated  by  entails.    We  do  not  inquire 
here  into  the  expediency  of  these  rules,  but  only  note  them  as  the 
means  of  preserving  estates  entire.  Extension  of  domain  was  attained 
by  aggression,  supported  by  force  and  military  skill.    We  must  also 
note  the  effects  upon  character,  which  flowed  from  the  undue  eleva- 
tion of  the  feudal  lords  upon  the  one  hand,  and  the  excess  of  subser- 
viency in  their  subordinates  on  the  other.    The  glance  which  we  have 
bestowed  upon  the  feudal  incidents  exhibits — ^what  the  full  detail  of 
them  would  more  strikingly  display, — practices  tending  to  selfish 
aggrandizement  and  indulgence  in  the  superiors,  and  to  physical  and 
moral  subjection  in  their  vassals,  alike  inconsistent  with  rational  liberty. 
In  other  respects,  too,  the  feudal  habits  produced  results  calculated 
to  engender  confusion  in  the  moral  perceptions — as,  to  take  a  familiar 
instance,  when  feudal  rank  and  privileges  gave  a  child  precedence  of 
i  ts  parent  by  succession — ^a  result  which  may  be  comparatively  harm- 
less now,  when  moral  influences  are  more  independent  of  conyentional 
distinctions,  but  could  not  be  wholesome  in  an  age  of  darkness  and  of 
moral  weakness  and  depression.     M.  Guizot,  in  his  lectures  on  the 
civilisation  of  modem  Europe,  has  given  a  picturesque  view  of  the 
feudal  relations  in  their  actual  operation,  and  a  striking  representation 
of  the  tendency  of  these  relations  to  engender  blind  and  inconsiderate 
selfishness  on  the  one  hand,  and  abject  servility  on  the  other. 

The  causes,  by  which  the  human  mind  and  society  were  gradually 
liberated  from  the  bonds  of  ignorance  and  barbarity  after  the  tenth 
century,  have  been  distinctly  traced  by  Dr.  Robertson  in  the  view^  of 
the  state  of  Europe  prefixed  to  his  History  of  Charles  V. ;  and  to  his 
perspicuous  pages  I  must  refer  for  an  account  of  the  influence  exer- 
cised by  the  Crusades,  which  carried  men  to  the  fountains  of  Ic^aming 
and  knowledge,  producing  interchange  of  ideas,  and  consequently 
enlargement  of  views  and  removal  of  prejudices.   The  erection,  of  free 
towns  was  another  powerful  instrument  in  the  establishment  of  popular 
freedom.  The  enfranchisement  of  slaves,  and  the  extension  of  political 
power  to  the  inhabitants  of  cities,  provided  a  counterpoise  to  the  ba- 
rons, and  enabled  the  Crown  better  to  resist  their  domineerixigr  apirit. 
The  regular  administration  of  justice  was  promoted  by  the  al>olitton 
of  private  war,  the  prohibition  of  trial  by  judicial  combat,   and  tlic 
allowance  of  appeal  from  the  barons'  court&    To  these  cauaeB  a^^  to 
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be  added  the  influence  of  the  Canon  Law,  and  the  revival  of  the     Part  III. 
Roman  jurisprudence — the  strange  but  refining  spirit  of  chivalry  with    chapteb  I. 
its  noble  sentiments  and  generous  manners — ^the  resuscitation  of  an- 
cient learning,  and  its  advancement  hand  in  hand  with  science  in 
schools  and  colleges — and,  lastly,  the  progress  of  commerce,  aided  by 
the  other  improvements  which  we  have  noticed.    These  causes  power- 
Mlj  counteracted  both  the  inherent  severity,  and  the  incidental  ex- 
cesses of  the  feudal  system  ;  and,  even  when  we  view  it  apart  from 
^ach  controlling  influences,  we  are  not  to  forget,  that  it  was  a  weapon 
whose  strength  and  edge  were  adapted  to  the  service  it  had  to  perfomh 
Those  who  are  most  forward  to  proclaim  its  faults  are  forced  to  admit 
at  the  same  time  the  services  which  it  rendered  in  opposing  a  power- 
ful resistance  to  absolute  power  in  the  Crown,  and  to  acknowledge 
that  the  worst  effects  of  the  feudal  habits  were  not  too  high  a  price 
for  the  escape  from  despotism,  which  we  mainly  owe  to  them.    The 
deference  to  rank  which  the  feudal  institutions  enjoined  has  been  a 
direct  source  of  peace  and  good  order  in  society,  and  a  powerful  se- 
curity for  their  maintenance ;  nor  can  it  be  doubted,  that  the  same 
cause  was  instrumental,  in  combination  with  the  crusades  and  chivalry, 
in  imparting  to  men  habits  of  self-restraint  and  courtesy.    The  feudal 
principle  of  allegiance  has  also  contributed  much  to  the  formation  of 
what  is  faithful  and  trustworthy  in  character,  and  to  these  various 
sources  we  cannot  err  in  ascribing  a  large  share  in  elevating  the  tone 
of  moral  feeling  in  modern  times,  by  imparting  and  sustaining  the 
principles  of  truth  and  honourable  sentiment 

Wc  have  seen  enough  to  enable  us  to  understand  and  appreciate 
the  language  of  the  historian,  when  he  characterizes  this  as  '*  that 
''  prodigious  fabric,  which  for  several  centuries  preserved  such  a  mix- 
"ture  of  liberty  and  oppression,  order  and  anarchy,  stability  and 
"revolution,  as  was  never  experienced  in  any  other  age,  or  any  other 
"  part  of  the  world.''    In  the  progress  of  our  studies  we  shall  have 
dmple  occasion  to  observe  the  extent  of  our  obligations  to  a  kind 
Providence,  which  has  so  directed  the  fortunes  of  this  country,  that 
whatever  remains  of  the  sternness  of  feudal  rules  is  employed  to  pro- 
tect legitimate  rights,  and  insure  the  security  of  property,  and  that 
Its  offences  against  natural  justice  have  yielded  to  the  peaceful  influ- 
^cesof  Cliristian  light,  and  of  legislation  founded  upon  the  principles 
of  equity  and  reason. 


IL  Feudal  usages  as  estailislied  in  ScoUancL — ^The  feudal  usages  Authority  oi 
deceived  in  Scotland  were  not  modelled  in  precise  conformity  with Tud^m^^ 
the  Books  of  the  Feus,  nor  has  our  practice  ever  exhibited  the  prin- 
C'ipies  of  that  system  in  their  strictness.     These  books,  indeed,  were 
not  r^arded  as  strictly  authoritative  anywhere  but  in  Germany,  and 
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Part  III.  in  the  Countries  subject  to  that  empire ;  and  even  there  the  influence 
Chapteb  I  accorded  to  them  did  not  result  from  legislative  sanction,  but  from  a 
conventional  recognition  of  their  authority.  The  consuetudines  feu- 
dorum,  therefore,  will  be  studied  with  little  practical  benefit,  unless 
we  keep  constantly  in  view  our  own  laws  and  customs.  The  Statu- 
tory and  Common  Law  of  Scotland  is  our  highest  authority  in  feudal 
questions.  Then  the  usages  of  other  countries  observing  the  feudal 
institutions  may  be  appealed  to ;  and  it  is  only  after  both  of  these 
have  failed  to  afford  a  solution,  that  we  betake  ourselves  to  the  Books 
of  the  Feus. 

Of  the  system  thus  moulded  from  our  own  peculiar  usages  in  com- 
bination with  the  primary  feudal  principles,  it  is  evidently  very  im- 
portant, that  we  should  possess  some  accurate  conception,   before 
proceeding  to  examine  the  writings  employed  in  it,  and  I  shall,  there- 
fore,  enter,  in  the  first  place,  into  a  brief  statement  of  the  practical 
results  of  the  feudal  system,  as  these  now  exist  in  Scotland,  in  the 
rules  by  which  the  various  interests  connected  with  the  possession 
and  transmission  of  heritable  property  are  determined  and  secured. 
If  we  shall  succeed  in  forming  an  accurate  idea  of  the  system  gene- 
rally, that  will  serve  as  a  vantage  ground,  from  which  as  from  a 
height  we  may  constantly  afterwards  survey  for  guidance  and  expla- 
nation the  various  portions  of  the  field  which  is  to  be  explored. 
Fundamental       The  fundamental  principle  of  the  feudal  system  then  is,  that,  with 
riuNciPLK,        triflinc:  exceptions,  all  right  to  property  in  land  flows  from  the  Sove- 
KiaiiTs  FLOW     reign,  as  originally  the  owner,  and  ever  afterwards  holding  the  para- 
PROM  wiE^sovE-  ^^"°^  feudal  supremacy.    We  say  with  trifling  exceptions^  for  tlic 
KEiQN.  allodial  tenure,  by  which  lands  are  held  free  from  the  continued  lia- 

bility of  acknowledgment  to  any  dominant  proprietor,  occupies  only  a 
small  space  in  our  Jurisprudence.    This,  as  we  have  seen,  was  the 
tenure  of  all  property  among  the  Romans,  with  whom  a  purchaser  of 
land  acquired  it  entirely  free  from  any  interest  either  real  or  fictitious 
reserved  to  the  seller,  the  latter  being  denuded  as  absolutely,  as  if  tlic 
subject  of  sale  had  been  a  piece  of  moiiey  or  a  corporeal  moveable 
transferred  from  hand  to  hand.    Even  after  the  introduction  of  tlic 
feudal  system,  allodial  possessions  might  be  created  by  the  act  of  tkc 
over-lord,  divesting  himself  not  only  of  the  rights  of  property,  but  of 
those  rights  also  which  were  the  grand  characteristics  of  the  feudal 
system,  viz.,  the  claim  to  the  vassal's  acknowledgment  and  aerviccs 
Such  were  the  grants  by  Pepin,  Charlemagne,  and  Lotharius  to  the 
Roman  Pontiffs  of  the  city  of  Rome  and  of  other  cities  conqucrtrii  I 
from  the  Lombard  kings ;  for,  in  these  gifts,  the  granters  rescrvt^tl 
no  claim  of  service  or  acknowledgment  to  themselves.    The  elaim  of ' 
homage,  where  it  was  reserved,  was  the  frequent  cause  amosig^  {itxiui} 
feudatories  and  overgrown  principalities,  as  well  as  betwooi  po^wvrful' 
kingdoms,  of  the  struggles  to  throw  off  subjection,  or  to  transfer  tt« 
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daims,  which  fill  many  pages  of  histoiy,  and  impart  an  interest  to  the     ^'art  iil 
records  of  chivalry  and  the  creations  of  romanca    With  regard  to    Chaptkr  I. 
these  struggles,  it  is  well  known  to  every  student  of  our  own  annals, 
that  this  countiy  may  well  say, 

"  Qtueque  ipse  miserrima  vidi, 


£t  quorom  pars  magna  fai." 

But,  as  a  nation,  we  congratulate  ourselves,  that  it  was  only  under 
the  temporaiy  pressure  of  superior  force,  that  any  word  or  act  of  vas- 
salage was  ever  extorted,  and  that  the  spirit  of  the  people  was  too 
earnest,  and  their  patriotism  too  indomitable,  ever  permanently  to 
submit  to  a  foreign  yoke — a  historical  fact,  of  which  the  chief  value 
ooDflists  in  the  moral  qualities  which  it  indicates.  To  this  cause  we  Examples  of 
must  ascribe  the  circumstance,  that  almost  the  only  example  of  alio-  t^l^^^^^I^' 

J.  ,        '  1  PERTY  IN  OCOT- 

dial  property  in  Scotland  is  the  patrimonial  property  of  the  King,  land  :— 
which  is  allodial,  because  it  is  held  of  no  superior.    That  property  Ji^^^^  ^^^ 
consists,  in  the  first  place,  of  rights  reserved  to  the  Crown  out  of 
lands  feued  to  the  subject    Such  are  the  right  to  mines  of  gold,  and 
also  of  silver,  when  found  in  a  certain  amount — the  right  of  forests, 
which  are  so  strictly  royal,  as  not  to  be  transferred  by  a  grant  of  the  Bell's  Prin. 
lands  within  which  they  lie,  unless  expressly  conveyed — and  the  right  ^  ^^^* 
of  fishing  for  salmon.    Besides  these,  there  are  the  patrimonial  estate 
of  the  Sovereign,  consisting  of  lands,  castles,  strongholds,  and  palaces 
— and  the  principality  of  Scotland,  belonging  to  the  Sovereign's  eldest 
son  aa  Prince  and  Steward  of  Scotland,  and  to  the  King  jure  coronce, 
when  there  is  no  Princa    Decisions  showing  the  nature  of  the  King's 
interest  in  the  principality  when  there  is  a  Prince,  and  when  there 
is  not,  will  be  found  in  the  Dictionaiy.    As  a  part  of  the  Sovereign's  M.  ii685,  and 
allodial  estate,  there  is  also  to  be  classed  the  superiority  of  the  lands  ^^^^- 
bdongiiig  to  subjects  in  property,  which  estate  of  superiority  is  re- 
served to  the  Sovereign  as  the  fountain  of  all  feudal  rights,  and  con- 
tains, as  we  shall  afterwards  see,  a  certain  substantial  pecuniary  valua 
The  second  class  of  property  excepted  from  the  operation  of  feudal  2.  Church  pro- 
niles,  and,  therefore,  classed  under  the  category  of  allodial  subjects,  ^^^^' 
consists  of  the  property  of  the  Church  in  its  churches,  churchyards, 
manses,  and  glebes,  to  which  a  perfect  title  is  created  by  the  desig- 
nation of  the  Presbytery,  without  any  grant  from  the  Crown,  and 
without  requiring  the  Crown's  sanction  or  confirmation.    The  last  3.  Udal  pro- 
exception  is  that  of  the  properties  in  Orkney  and  Shetland  held  by  ^^'*^* 
the  ud€U  tenura     Upon  the  marriage  of  the  daughter  of  Christian  L,  1  Bankt  543. 
King  of  Denmark  and  Norway,  to  James  III.  of  Scotland,  these 
tslf^#|tt  urere  mortgaged  in  security  of  her  portion,  and  tlie  right  of 
rt-dcmptian  having  afterwards  been  renounced,  they  became  the  ab- 
solute  property  of  the  Scottish  Crowa     But  it  was  a  condition  of  the 
transfer,   that  the  owners  of  the  soil  should  continue  to  hold  their 
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property  by  the  same  title  as  before.  That  title,  however,  consisted 
merely  of  natural  possession,  which  might  be  proved  by  witnesses,  and 
no  written  evidence  was  required.  The  same  simple  tenure  still  sub- 
sists with  regard  to  those  lands  within  the  islands,  of  which  the 
proprietors  have  not  feudalized  them  by  obtaining  a  charter  from  the 
Crown.  They  are  liable  to  an  annual  impost  called  dcat^  payable  to 
the  Crown ;  but,  while  the  original  tenure  remains  unconnected  with 
the  Crown  by  a  feudal  relation,  the  udal  lands  are  allodial,  and  not 
subject  to  feudal  rules.  This  was  held  in  Dundas  v.  Heritors  of  Ork- 
ney and  SheUandy  24th  January  1777.  Lord  Hailes,  as  the  report 
of  this  case  shows,  derives  the  term  udal  from  the  same  roots  in  the 
Norwegian  tongue  from  which  aUodial  is  supposed  to  come,  and  he 
ascribes  to  it  the  sense  of  *'  toium  vd  absolutum  imperium,"  When, 
however,  the  feudal  relation  has  once  been  constituted  by  charter 
from  the  Crown  and  sasine  following,  the  lands  in  these  islands,  thus 
feudalized,  are  governed  by  the  ordinary  feudal  principles,  with  the 
exception  of  Church  lands  not  exceeding  <f  20  Scots  of  valued  rent, 
wjiich,  by  1690,  cap.  32,  are  appointed  to  be  held  by  the  udal  right, 
without  requiring  to  renew  their  rights  and  infeftments.  Recent 
decisions  of  the  Court  regarding  udal  lands  are  strikingly  illustrative 
of  the  fundamental  principle  of  the  feudal  system,  that  under  it  all 
heritable  property  is  held  ultimately  of  the  Sovereign  as  paramount 
superior.  In  BeaMon  v.  Gaudie,  2d  February  1832,  lands  in  Orkney, 
held  for  a  long  time  upon  a  written  title  by  dispositions  and  sasines, 
were  found  not  to  have  been  feudalized,  because  the  sasines  did  not 
proceed  either  upon  charters  from  the  Crown,  or  from  a  subject  who 
derived  his  right  from  the  Crown.  The  same  rule  was  applied  in 
RendaU  v.  Robertson's  Representatives,  15th  December  1836,  where 
the  title  did  profess  to  be  granted  by  a  disponee  of  the  Crown,  but 
that  disponee's  right  had  been  rescinded  by  statute,  and  thus  the 
lands,  not  being  traceable  by  a  valid  title  up  to  the  Crown,  were  held 
not  to  have  been  feudalized.  Reference  may  also  be  made  to  Spence 
V.  Earl  of  Zetland^  25th  January  1839,  where  there  was  discussion 
upon  this  point,  and  a  udal  proprietor  was  found  entitled,  as  well  as 
if  his  title  had  been  feudal,  to  sue  for  a  division  of  a  commonty. 

With  the  exceptions  which  we  have  now  pointed  out,  the  Sovereign 
is  really  and  practically,  not  only  in  a  sense  proper  to  conveyancing, 
but  by  a  reserved  substantial  interest,  the  original  proprietor  of  idl 
heritable  subjects.  After  the  conquest  of  Jerusalem  by  Godfrey  of 
Boulogne  and  his  comrades  in  the  crusades,  that  kingdom  was  divided 
among  the  victors  in  portions,  to  be  holden  for  knight's  service  (i.e, 
that  the  grantee  of  each  portion  was  liable  to  furnish  a  specified  num- 
ber of  men-at-arms  when  required),  which  is  the  original  feudal  tenure, 
and  so  natural  to  the  origin  and  purpose  of  the  system,  that  it  was 
presumed  to  be  the  tenure  when  the  grant  was  silent.     Wc  have 
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another  example  of  the  assumption  of  the  whole  lands  of  a  kingdom,     Part  III. 
and  the  issue  of  them  in  grants  to  the  Crown  vassals,  by  William  af    chafteb  I 
Normandy  after  the  Conquest ;  for,  although  there  may  be  found 
faint  traces  of  feudal  customs  among  the  Anglo-Saxons,  it  is  to  him  Sovebeiqn 
that  the  systematic  introduction  of  the  feudal  policy  in  England  is  to  PHm-roRl^ArD^ 
be  ascribed.    In  Scotland,  those  of  our  antiquarians  who  maintain  '^o^"*  p-^^a- 
with  jealousy  the  genuineness  of  our  most  ancient  national  records 
believe,  that  we  possess  in  the  ^'  leges  Malcomi"  evidence  of  the  estab- 
lishment of  the  feudal  system  in  this  kingdom  by  one  Royal  Act ;  for 
the  introduction  of  that  relic  bears,  that  "  King  Malcolm  gave  and  Koss,  il.  56. 
'^  distributed  all  his  lands  of  the  realme  of  Scotland  among  his  men,  Leges  Malcmu 
**  and  retained  nothing  in  property  to  himself,  but  the  Royal  dignity, 
*'  and  the  Mute  hill  in  the  town  of  Scoon ;'"  and  that  "  all  the  barons 
"  gave  and  granted  to  him  the  ward  and  relief  of  the  heir  of  ilk  baron 
"  when  he  should  happen  to  decease,  for  the  King's  sustentation." 
And  although  our  best  authorities  (contrary  to  Skene,  who  recites  it 
without   suspicion,   v.   ^^  Relevium")  reject   that   document  as  not 
authentic,  yet  the  transaction  which  it  professes  to  record  is  un- 
doubtedly a  representation  of  wliat,  either  by  one  act  or  by  a  series 
of  acts  conferring  new  grants,  or  confirming  previous  possessions, 
gave  to  our  land-rights  their  systematic  character  as  all  primarily 
derived  from  the  Crown,  the  common  fountain  of  feudal  property  and 
object  of  feudal  faomaga 
By  the  first  statute  made  in  the  18th  year  of  Edward  I.  (1290),  Surinfeuda- 

called  from  its  initiatory  words  the  act  "  Quia  emptores  terrarum,'*  '^'^*" 

it  ia  shown,  that  before  that  enactment  subinfeudation  was  practised  Statute  tjuki 
in  England,  sales  of  land  being  made  in  such  wise  that  the  purchaser  ^P^^- 
held  ^  de  feoff (xtoribus  mia"  (i.6.,  of  the  seller,  who  gave  him  warrant 
of  infeftment),  and  not  de  capitalibua  dominie  feodorum  (i.^.,  of  the 
over-lord,  of  whom  the  seller  held).    The  purpose  of  the  statute  was 
to  prohibit  this  practice,  and  the  object  was  effected  by  allowing  such 
sales  only,  in  which  the  purchaser  should  hold  of  the  chief  lord  by 
the  same  services  as  his  feoffer  held  before.    This  statute,  accord- 
ingly, rendered  it  impossible  to  create  subordinate  feus  of  a  rank 
inferior  to  those  held  immediately  of  the  chief  vassals  of  the  Crown. 
But  no  such  impediment  to  subinfeudation  has  ever  been  interposed 
in  Scotland.      On  the  contrary,  a  descending  army  of  subordinate  Ordeh  of 
fendatories  was  an  inherent  characteristic  of  the  system.    The  vas-  gju^"  ^^^ 
sals  first  in  dignity  were  dukes,  marquises^  and  counts,  who  were 
termed  capitanei  regni    The  second  place  was  given  to  barons,  who 
^vere  the  valvasores  majoree.     Then  came  those  who  held  of  the 
barons,  and  were  styled  valvasores  minores  or  milites.     These  also 
had  subordinate  vassals  called  vassaUi  or  subvassores.     The  gradation 
<lownwards  is  indicated  by  the  etymology  of  the  word  vassal,  quasi  Skene  d-  verb* 
bassaUus — i.e.y  inferior  socius — from  the  French  "  bos/'  low,  though  it  '*^' 
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PaktIII.     is  derived  with  greater  probability  from  the  German  *^  ghesel/'  a 

Cbaptkr  I.    companion,  which  does  not  exclude  the  idea  of  descent  in  rank,  and 

corresponds  with  the  similar  relation  of  the  king  to  his  counts^  the 

comites,  or  companions  who  formed  his  council    Although  these 

feudal  relations  have  long  disappeared,  the  distinctions  which  they 

impressed  upon  our  land-rights  remain ;  and  it  is  one  of  the  chi^ 

characteristics  of  these,  that  they  are  capable  of^  and  in  practice 

exhibit,  a  system  of  vassalage  progressively  subordinate,  the  number 

of  inferior  feus  being  without  any  defined  limit 

Meantho  akd       I^  feudal  language  a  grant  of  land  is  called  feodum — a  fief,  or  feud, 

ETYMOLooT  OP  QT  foo,  or,  accordiug  to  our  ordinary  phrase,  a  feu.    The  word /eoc2um 

•^    '*^*  has  been  derived  from  fides,  as  expressive  of  the  fidelity  due  by  the 

vassal  to  his  lord.  But  others  think,  that  the  term  finds  its  native 
original  more  probably  and  justly  in  the  Norse  ^^fee/'  a  reward,  and 
"  odh,"  property — ie.,  property  held  as  the  reward  of,  or  as  condi- 
tional upon,  service,  in  contradistinction  to  allodial  property,  of  which 
the  title  is  absolute  and  free  of  any  condition.  The  term  is  familiarly 
applied  to  the  land,  or  subject  of  the  grant ;  but,  in  its  strict  and 
proper  sense,  it  expresses  the  right  resulting  to  the  vassal  from  the 
DEFimnoHOF  feudal  contract  Our  Institutional  Writers,  following  Sir  Thomas 
Craig,  whose  genius  strongly  inclined  to  an  enthusiastic  cultivation 
of  the  feudal  system,  have  defined  a  feu  as  *'  a  gratuitous  right  to 
"  lands,  given  on  condition  of  fidelity  and  military  service,  the  radical 
"  right  remaining  with  the  granter."  That  is  a  description,  however, 
more  suitable  to  the  lips  of  Obebtus,  the  compiler  of  the  Books  of 
the  Feus,  than  to  be  enounced  by  those  who  teach  the  actually  exist- 
ing nature  of  our  feudal  righta  A  feu  might  properly  be  termed  a 
gratuitous  right,  at  a  period  when  it  was  in  reality  what  its  primary 
name  indicated,  viz.,  a  beneficium,  or,  as  Craig  has  it,  "  benevola  et 
*'  libera  conceesio," — a  free  grant  held  by  the  precarious  tenure  of 
the  superior's  pleasura  Originally,  no  doubt,  this  was  a  right  not 
to  be  purchased  with  money,  but  the  feus  of  the  inferior  orders  of 
vassalage  soon  became  the  subject  of  commerce,  and  far  from  being 
a  gratuitous  right,  it  is  in  all  modem  acceptation  and  practice  oner- 
ous in  the  highest  degree,  inferred  by  the  payment  of  a  price  in  one 
present  sum  or  in  annual  sums  under  the  name  of  feu-duty.  The 
conditions  of  fidelity  and  military  service  form  also  a  part  of  the 
definition  proper  to  the  era  of  feudal  habits  now  long  gone  by.  We 
have  nothing  left  which  corresponds  with  the  feudal  notion  of  fidelity 
by  the  vassal  to  his  superior,  if  we  except  the  duty  of  loyalty  and 
service  owing  by  all  vassals  to  the  sovereign.  This  peculiarity  gives 
Feuda  Ugia.  to  the  Crown  feus  the  character  of  Fevda  ligia  ;  and  the  same  duty 
to  the  Crown  is  by  understanding  reserved  in  grants  by  subjects. 
But,  in  feus  by  one  subject  to  another,  the  duty  of  fidelity,  as  regards 
homage,  lives  but  in  the  shadow  of  a  form ;  and,  as  regards  service 
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it  is  either  reduced  to  the  humble  shape  of  the  legal  obligation  of  Part  III. 
paying  regularly  the  annual  sum  in  money  or  grain  now  substituted  c„^[^r  I 
for  military  service,  or  it  has  no  existence  at  all,  where  the  pecuniary 
acknowledgment,  as  is  frequently  the  case,  is  altogether  elusory. 
The  service  of  watching  and  warding,  peculiar  to  the  burgage  tenure, 
and  which  still  subsists  in  its  effects,  is  a  remnant  of  the  feudal  duties. 
The  last  part  of  the  definition,  however,  viz.,  that  the  radical  right 
remains  with  the  grantor,  is  still  an  inherent  principle  in  our  system 
of  land-rights ;  for  the  grantor  of  a  feu,  by  the  same  act  which  divests 
him  of  the  possession  and  profitable  use  of  the  subject,  adopts  the 
character  of  superior,  which  adheres  to  him  by  a  necessity  resulting 
from  the  mere  fact  of  his  having  been  invested.  This  character  of 
superior  has  a  real  feudal  existence,  and  cannot  with  impunity  be 
overlooked  or  disregarded,  whether  the  interest  which  it  confers  be 
substantial  or  elusoiy. 

The  relation  established  by  the  creation  of  a  feu  is  thus  that  of  Dominium  di- 
superior  in  the  grantor  towards  his  vassal,  the  grantee  ;  and,  as  the  ^^rtT'^J/lJ^*^ 
superior  retains  the  estate  to  certain  effects,  it  was  necessary  to  dis- 
tinguish his  interest  irom  that  of  the  vassal.     The  estate  of  the 
superior,   therefore,   is  termed  "  dominium  directum,"  while  that 
of  the  vassal  is  called  *^  dominium  utile."    The  propriety  of  these 
names  has  been  the  subject  of  much  dispute  among  Jurists,  and  the 
substance  of  the  arguments  is  given  by  Craig  in  the  9  th  diegesis  of 
his  first  book.     The  opinion  that  dominium  utile  is  an  improper 
description  of  the  vassal's  estate  was  founded  on  the  assumption,  that 
his  right  was  that  of  usufruct  only,  the  property  remaining  \tith  the 
superior.     But  this  was  inconsistent  with  the  ordinary  nature  of  usu- 
fruct as  a  personal  right ;  and  it  was  necessary,  therefore,  to  give  that 
right  a  peculiar  character  in  this  case,  as  being  transmissible  to  heirs. 
The  view  which  Craig  approves  is,  that  the  epithets  directum  and 
^He  are  taken  from  the  division  of  actions,  the  utUis  actio  being  that 
which,  for  general  convenience,  is  allowed  to  one  who  acquires  an 
interest  by  contract,  in  order  to  make  that  interest  practically  avail- 
able or  profitable  to  him,  although  the  highest  legal  title  (i.e.,  the 
daminittfn  directum)  remains  with  the  other  contracting  party.     He, 
therefore,  adopts  the  distinction  of  dominium  directum  as  descrip- 
tive of  the  superior's  estate,  and  dominium  utUe,  as  expressing  that 
of  the  vaasal ;  and  in  this  he  has  been  followed  by  our  Institutional 
Writers,  and  by  universal  practice.    The  term  "fee"  is  applied  in- 
discriminately to  both  estates,  and  with  evident  propriety  in  the  case 
of  all  vassals  and  superiors  except  the  Crown,  which  being  supreme 
cannot  hold  a  conditional  estate^ 

Such  being  the  general  nature  of  the  relation  created  by  the  con-  Rikd8ofhold 
^^h'totion  of  a  feu,  we  are  next  to  consider  the  conditions  upon  which  '^'^ 
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Pajrt  m.  the  grant  was  made,  ie,,  what  benefits  and  services  the  superior  and 
vassal  were  reciprocally  obliged  to  render,  and  entitled  to  exact.  The 
nature  of  the  services  is  determined  by  the  tenure  or  holding.  By 
"  holding"  is  meant  the  relation  of  the  vassal  to  the  superior  as 
regards  the  conditions  attached  to  the  feu.  There  were*  originally 
five  kinds  of  holding  in  our  system : — 

(1.)  The  first  was  Wardkolding,  so  called  from  the  valuable  privi- 
][ege,  resulting  from  it  to  the  superior,  of  the  warding,  i.e.,  guardian- 
ship, of  his  vassal's  person  and  estate  during  his  minority.  This  was 
a  tenure  flowing  directly  from  the  original  nature  of  the  feu,  as  a 
provision  to  render  the  superior's  property,  even  when  feued  out, 
subservient  to  his  feudal  state  and  power.  It  was  the  proper  feudal 
tenure — the  same  as  the  military  holding  by  knight's  service,  which 
was  so  inherent  in  the  nature  of  the  feu,  that  it  was  the  presumed 
holding,  when  no  other  was  specified,  and,  even  when  another  was 
expressed,  this  was  also  held  to  be  implied,  if  not  expressly  excluded. 
The  obligation  upon  the  vassal  in  this  tenure,  which,  from  the  first 
word  of  the  clause  setting  forth  the  vassal's  duties,  is  called  the 
reddendo,  consisted  simply  of  '^services,"  or  of //services  used  and 
'*  wont,'' — an  obligation,  that  is,  to  perform  the  service  implied  in  the 
Kol3tog,  when  required  by  the  superior.  The  power  conferred  by  this 
tenure  being  esteemed  one  of  the  chief  instruments  of  the  rebellion 
in  1745,  wardholding  was  abolished  by  the  50th  statute  of  the  20th 
Geoige  11. 

(2.)  Another  species  of  holding  was  Mortification,  which  had  place, 
when  ^nt&f  were  made  to  religious  houses,  or  for  pious  uses.  Such 
grants  were  ad  manum  mortuam,  i.e,,  to  a  hand  that  could  neither 
fight  for  the  superior,  nor  transfer  the  grant.  Here  the  reddendo  was 
generally  "preces  et  lacrymce"  At  the  Reformation  such  purposes 
were  declared  superstitious,  and  the  mortified  lands  annexed  to  the 
Crown,  That  forfeiture,  however,  did  not  extend  to  purposes  of  bene- 
volence not  superstitious ;  and  lands  may  still  be  mortified  for  any 
lawful  purpose,  to  be  holden  by  either  of  the  tenures  which  still  subsist. 
3.  Feo-fabm.        (S.)  Feur-holding  is  that  which  was  reckoned  ignoble  in  the  early 

era  of  the  feudal  system,  because  not  connected  with  militaiy  service, 
but  introduced  for  the  encouragement  of  agriculture,  which  the  feudal 
policy  of  the  barbarous  ages  discountenanced.  The  tenure  of  feu- 
farm  is  mentioned  in  the  Act  1457,  cap.  71,  and  setting  by  feu-farm 
is  there  encouraged  by  an  engagement  on  the  King's  part  to  restrict 
his  claim  to  the  feu-farm  dues,  when  the  lands  should  have  fallen  into 
his  hands  by  the  casualty  of  ward.  Here  the  vassal's  obligation  is  to 
pay  to  the  superior  what  is  now  termed  feu^ti/^  but  was  originally 
a  rent  in  money  or  grain — or,  it  may  be,  to  perform  farm  services,  as 
ploughing,  reaping,  &c.  This  is  now  one  of  the  holdings  most  fami- 
liar in  use,  and  it  is  closely  analogous  to  the  Roman  emphyteusis,  by 
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vbich  originallj  the  uncultivated  lands  of  a  province,  and  afterwards  Pabt  III. 
other  lands,  were  granted  in  perpetuity  for  payment  of  an  annual  cnl^n  I. 
rent  He  who  granted  the  right  had  the  dominium  directum.,  and  was 
caUed  domintta  emphyteuseos,  corresponding  to  our  superior,  while 
the  other  party  had  the  dominium  utUe,  and  was  styled  emphyteuta, 
answering  in  most  respects  to  our  vassal.  The  main  point  of  resem- 
blance in  addition  to  these  relations  is  the  acknowledgment  of  the 
superior's  right  by  an  annual  payment. 

(1)  Blench'holding  corresponds  to  the  feudum  francum  of  the  4.  BLEiicn- 
Lombards  ;  and  the  grant  by  frank-tenement  is  mentioned,  in  such  ^^^' 
tenns  as  show  it  to  have  been  practised  in  Scotland,  in  the  Act  1455, 
capi  41.  This  was  the  tenure  proper  to  a  grant  bestowed  ob  prcBclara 
in  rempuUicam  merita  et  partam  hello  gloriam,  and  which,  on  that 
account,  was  exempt  from  all  services.  So  our  blench-holding  is  in 
l^ierd  (dbd  firmd*  and  the  payment  is  one  penny  money,  or  other 
amount  altogether  or  nearly  elusory.  If  the  duty  stipulated  be  of 
jearly  growth,  it  is  not  under  this  holding  exigible,  if  not  demanded 
within  the  year ;  and,  whatever  is  the  nature  of  the  blench  duty, 
if  the  payment  be  qualified  by  the  words,  "  ei petatur  tantum"  the 
vassal  is  discharged  by  the  mere  failure  to  make  a  demand  within 
the  jear. 

The  two  last-mentioned,  viz.,  feu  and  blench  holdings,  are  the  only  . 
proper  feudal  tenures  now  subsisting.    But  there  is  a 

(5.)  Species  of  holding  proper  to  royal  burghs.  The  feudum  hurgale  5.  Buroagb 
is  holden  by  the  community  of  the  King ;  and  the  tenure  is  reckoned  "'^'^'*"^- 
military,  the  duties  consisting  of  watching  and  warding,  which  at  a 
fonner  period,  no  doubt,  implied  the  requirement  and  responsibility 
of  military  service.  Each  proprietor  more  burgi  holds  directly  of  the 
Ctowd^  the  magistrates  interposing  only  as  commissioners  for  the 
Sovereign  in  renewing  investitures.  We  shall  see  afterwards  that 
the  buigage  tenure  differs  from  the  feudal  in  not  permitting  subin- 
feadation. 

Such  being  the  different  kinds  of  holding,  we  have  next  to  learn  Scpeiiior's 
w'iat  are  the  substantial  available  rights  which  the  feudal  contract  *^'^^^* 
bestows  upon  the  parties  to  it ;  and 

h  Of  what  does  the  svperior's  estate  consists — (1.)  Originally,  as  i-  Pehsonal 
^e  have  seen,  the  superior  s  right  consisted  in  the  power  to  require  to^supeuiom.^ 
personal  services.  These,  however,  in  so  far  as  of  a  military  nature, 
»erc  abolished,  as  inconsistent  with  the  public  security,  immediately 
after  the  rebellion  in  1715 ;  and  the  value  of  such  services  was  ap- 
pointed to  be  paid  in  money  by  the  Act  1  Geo.  I.  Stat  2,  cap.  54,  the 
yilvLe  being  ascertained  by  the  Court  of  Session,  where  the  parties 
could  not  settle  it  by  agreement  or  arbitration.    Sqch  services  as  are 

*  "  Firma*'  means  the  iluty  which  the  tenant  pays  to  the  lord.  Skene  tie  verb, 

sign. 
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MBNTS  IN  MONBT 
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3.  Casualties 
ofsuperioritt. 


(a,)  Casual- 


Casualty  OF 

WARD. 

Casualty  op 

RBCXH}NITIOir. 


PabtIII.     not  abrogated — those,  for  instancOi  of  an  agricultural  nature,  plough* 

Chapter  I.    ^°&  reaping,  carriages,  &&,  may  still  be  enforced,  but  they  are  lost, 

if  not  exacted  within  the  year. 

2.  Yearly  pay-      (2.)  But  the  main  source  of  annual  return  to  the  superior  consists 

in  the  yearly  payments^  substituted  for  military  services,  or  stipulated 

by  the  grant     Although  the  feu-holding  was  that  to  which  the  service 

of  annual  payment  was  most  anciently  attached,  yet  long  before  the 

abolition  of  the  military  tenure  in  1748,  as  the  need,  of  services  in 

the  field  had  diminished,  superiors  and  vassals  had  by  agreement  sub- 

Taxed  ward,   stituted  payment  in  money,  which  was  termed  taxed-ward.    This^  in 

feus  held  by  subjects,  is  now,  of  course,  converted  into  feu-holding  by 

the  authority  already  mentioned. 

(3.)  A  third  source  of  emolument  to  the  superior  consists  in  the 
casusdties  of  superiority,  so  called,  because  arising  upon  the  occur- 
rence of  certain  contingent  events. 
In  the  earlier  history  of  feus  the  casualties  proper  to  the  militaiy 
h'^dwo^^"^  tenure  were  of  great  value.  There  was  the  casualty  of  Ward,  which 
gave  to  the  superior  not  only  the  guardianship  of  his  vassaFs  person 
while  under  age,  but  also  the  profitable  custody  of  his  lands,  that  he 
might  be  served  out  of  the  profits  of  these  until  his  vassal  should  be 
of  perfect  age.  There  was  next  the  casualty  of  Recognition,  whieh 
was  a  forfeiture  of  the  vassal's  whole  estate  to  the  superior,  in  the 
event  of  his  alienating  more  than  half  of  it  without  the  superior's 
consent  The  etymology  of  this  word  as  given  by  Skene  is  illus- 
trative of  feudal  principle.  The  whole  estate  was  primarily  in 
the  superior,  from  whom  the  vassal's  right  was  derived.  The  re- 
turn of  the  lands  to  the  superior,  therefore,  is  a  second  ascertaining 
or  fixing  of  his  title  to  the  same  lands — hence,  recognition.  The 
third  casualty  in  ward  tenures  was  Marriage — ^an  exaction  singu- 
larly characteristic  of  the  feudal  age  and  manner&  The  superior, 
being  dependent  to  a  great  extent  upon  the  personal  qualities  of  his 
vassal,  had  an  interest,  that  no  inimical  influence  should  be  intruded 
in  the  person  of  his  vassal's  wife.  He  had,  therefore,  the  privilege 
of  choosing  and  offering  a  wife  to  his  vassal,  who  was  at  liberty  to 
decline  the  superior's  choice,  but,  by  doing  so,  was  subjected  to  a 
heavier  casualty.  Whether  the  superior  interfered  or  not,  he  was  en- 
titled to  a  sum  equal  to  the  estimated  amount  of  the  tocher  or 
portion,  which  the  vassal  in  ward  or  unmarried  at  his  ancestor's 
death  might,  according  to  the  extent  and  rental  of  his  property,  be 
expected  to  receive  upon  his  marriage.  That  was  the  single  woail 
of  marriage,  payable  to  the  superior,  who  might,  however,  exact  the 
Casualties  op  ^^^  avail,  if  the  ward  should  refuse  to  marry  a  person  of  equal  con- 
ward-holdino  dition  offered  to  him.  These  casualties  were  swept  away  along  with 
m^^o! ll/*^  the  ward  tenure  by  20  Geo.  II.  cap.  50,  which,  where  lands  were  held 
c.  50.  ward  of  the  Crown,  turned  the  tenure  into  blench-holding,  and,  when 
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thej  were  held  of  a  subject  superior,  the  ward  was  converted  into  a     Pakt  III. 
feu*holding  at  an  annual  feu-duty  to  bo  fixed  by  the  Court  of  Session.    CHAmB  I. 
Tlie  rules  fixed  by  the  Court  for  estimating  the  value  of  the  casualties 
are  contained  in  Act  of  Sederunt,  8th  February  1749,  a  reference  to 
which  is  still  occasionally  requisite  in  practice. 

Of  the  casualties  still  exigible,  the  first  is  peculiar  to  feu-holdings,  (&.)  Casualties 
being  a  power  to  the  superior  to  annul  the  feu,  if  the  vassal  shall  still^xmiblb. 
fail  to  pay  the  feu-duty  for  two  yeara    This  irritancy  it  was  always  Ikritanct  o6 
competent  to  stipulate  in  the  title,  and,  by  1597,  cap.  250,  it  was^^^,^^ 
made  a  statutory  condition  of  all  feus,  that,  if  the  feu-duty  remain 
unpaid  for  two  whole  years  together,  the  de&ulter  shall  tyne  his 
feu,  in  the  same  way  as  if  there  were  a  clause  irritant  in  the  infeft- 
ment    This  statute  was  enforced  in  BaUenden  v.  Duke  of  Argyle,  M.  7252. 
6th  July  1792.    This  irritancy  may  be  purged  by  payment  at  the 
bar;  but,  when  it  is  conventional  (i,e.,  expressed  in  the  title),  puiga- 
tion  is  not  allowed,  unless  the  vassal  give  a  reasonable  excuse  for  his 
delay ;  Laird  of  Wedderbum  v.  Wardlaw,  13th  February  1666.    The  2  Br.  Supp. 
suit  by  which  this  casualty  is  made  effectual  is  the  action  of  declara- 
tor of  irritancy  or  tinsel  of  the  feu  6b  non  solutwn  ccmonenu    If  the 
superior  betake  himself  to  this  remedy,  he  cannot  claim  arrears  of 
feu-duty ;  Macvicar  v.  Godiran  A  Ker^  14th  July  1748.    The  other  M.  15095. 
casualties,  or  occasional  payments,  due  to  the  superior  are  common 
to  all  the  holdings : — 

There  is  the  casualty  of  Non-entry^  which  is  founded  upon  the  fun-  Casualty  of 
damental  right  of  the  superior  to  have  a  vassal  entered  in  the  feu.  "^^'*'''<'<^^* 
The  heir  of  a  deceased  vassal  could  not  be  compelled  by  the  superior 
to  perform  services,  while  he  lay  out  unentered,  and,  in  that  case,  the 
superior  took  the  fee  in  satisfaction  of  the  servicea  By  the  early 
feudal  customs,  if,  after  the  vassal's  death,  his  heir  neglected  to  enter 
with  the  superior  for  a  year  and  day,  his  right  was  eo  ipso  forfeited 
for  ever,  the  lands  reverting  to  the  superior  in  property  propter 
negligentiam  hceredis  jus  suum  non  prosequentis.  The  heir  is  still 
liable  to  the  same  forfeiture,  though  not  so  rigidly  foreclosed  by  the 
lapse  of  time.  Upon  the  death  of  the  vassal  his  heir  is  bound  to 
enter  with  the  superior  by  obtaining  from  him  a  renewal  of  the  in- 
vestiture in  his  own  person,  and  he  is  bound,  at  the  same  time,  to 
pay  the  non-entry  dues,  consisting  of  the  rctoured  duties  (which  are 
the  annual  value  of  the  land  according  to  a  valuation  made  during 
the  power  of  Oliver  Cromwell)  from  the  death  of  his  ancestor.  In 
feurholdi'ngs,  however,  the  feu-duty  is  held  to  be  the  rent,  and,  there- 
fore, there  is  no  non-entry  duty,  until  it  is  judiciaUy  claimed  along 
with  the  superior's  other  rights  at  renewing  the  investiture,  because 
the  feu-duty  is  payable  at  any  rate  in  terms  of  the  feudal  contract. 
This  casualty  is  incurred  not  only  by  the  death  of  a  vassal,  but  by 
the  resignation  also  of  the  feu  into  the  hands  of  the  superior,  which 
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PaktIII.  1^1;^  1^  [t  terminates  tbo  vassalage  of  the  rcsigner,  renders  the  pnr^ 
Chaftes  I.  chaser  subject  to  the  penalties  of  non-entry.  These  are  enforced  by 
an  action  of  declarator  of  non-entry,  in  which  the  superior  sues  to 
have  it  found  that  the  lands  are  in  non-entry,  and  that  the  bygone 
non-entry  duties  since  the  last  vassal's  death  until  the  date  of  cita- 
tion belong  to  the  pursuer,  and  that  the  full  rents,  maills,  and  duties 
of  the  subject  do  also  belong  to  him  as  superior.  If  the  entry  is  not 
taken  before  decree,  the  superior  is  entitled  to  the  full  rents  after 
the  date  of  citation,  unless  the  vassal  can  plead  a  reasonable  excuse, 
as  is  exemplified  in  Robin  v.  Drummond,  1 3th  June  1 823.  Non-entry 
is  not  exigible  while  the  fee  is  full,  %.€.,  while  there  is  in  life  a  party 
infeft  upon  a  warrant  granted  by  the  superior ;  nor  is  it  demandable, 
while  the  subjects  are  liable  to  terce  or  courtesy  ;  nor  can  it  be  asked 
by  a  superior  who  refuses  to  enter  the  vassal,  or  by  a  superior  whose 
own  title  is  not  completed,  in  which  case  formerly  he  might  be 
charged  to  enter,  and  upon  failure  the  vassal  was  entitled  to  go  to 
the  next  over-lord  for  his  entry,  which  inferred  a  forfeiture  to  the 
immediate  superior  during  the  vassal's  life  by  the  Act  1474,  cap.  57. 
Additional  facilities  are  provided  for  enabling  vassals  to  compel  an 
entry  by  the  Lands  Transference  Act,  which  we  shall  afterwards 
examine.  This  casualty  has  no  place  in  burgage  holdings,  because  in 
these  the  Crown's  vassal  is  the  incorporation  or  community,  which 
never  die& 

There  is  also  the  casualty  of  Relief  (from  relevare,  to  lift  again), 
paid  by  the  vassal's  heir  as  a  consideration  or  price  to  the  superiof* 
for  granting  investiture  of  the  lands,  after  they  have  fallen  into  his 
hands  by  the  death  of  the  ancestor.  The  relief  originally  was  a  year's 
rent,  but  that,  in  the  case  of  an  heir,  is  restricted  to  the  amount  of 
one  year's  feu  or  blench-duty  in  addition  to  the  duty  of  the  current 
year.  Contrary  to  the  import  of  a  decision  founded  upon  in  Mr. 
£rskine's  Principles,  the  casualty  of  relief  is  payable  by  an  heir,  both 
in  Crown  holdings  and  in  feus  held  of  subject  superiors,  whether 
stipulated  in  the  investiture  or  not  The  correct  doctrine  is  stated, 
although  not  with  confidence,  in  the  Institutes. 

When  a  purchaser  or  other  singular  successor  enters,  he  is  liable 
for  a  casualty  corresponding  to  the  relief,  but  which,  in  this  case,  is 
called  the  fine  of  alienation,  or  Composition,  The  composition,  how- 
ever, is  not  limited  to  the  feu  or  blench-duty,  but  consists  of  a  year's 
rent  of  the  subject  under  deduction  of  annual  and  public  burdens, 
repairs,  and  teind.  It  is,  however,  only  a  year's  rent  or  profit  as  de- 
rived by  the  vassal  that  is  exigible  ;  and,  where  a  vassal  had  subfeued 
his  lands  at  a  rate  reckoned  their  fair  value  at  the  time,  and  the  sub- 
vassals  had  erected  houses  which  yielded  a  large  amount  of  rents,  it 
was  held,  that  the  over-lord  could  exact  as  composition  from  a  pur- 
chaser or  adjudger  of  the  intermediate  estate  only  a  year's  sub-feu- 
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duty,  and  not  the  actual  rents  of  the  subjects.    This  was  decided  in     Part  III. 
Codcbum  Ross  v.  Governors  of  Heriot's  Hospital^  6th  June  1815,     Chapter  I. 
affirmed  24th  July  1 820.    The  report  in  the  Faculty  collection  is  re-  f.  C. ;  2  Bligh's 
plete  with  profound  legal  learning.    Following  the  principle  of  this  -^pp-  ^07. 
decision,  it  was  held,  in  Campbell  v.  Westenra,  28th  June  1832,  that,  ^^  ^-  '^^^' 
when  sub'feus  had  been  granted  for  a  grassum  in  addition  to  the  feu- 
duty  of  the  sub-vassal,  the  composition  payable  by  the  mid-superior's 
singular  successor  is  a  year's  feu-duty  with  a  year's  legal  interest  of 
the  grassum.     The  report  of  this  case  shows,  that  it  is  still  undeter- 
mined, whether,  in  addition  to  the  annual  value  available  to  the  mid- 
superior,  he  is  bound  to  pay  such  casualties  derived  from  entries  to 
the  sub-vassals  as  may  arise  in  the  year  of  his  own  entry  with  the 
over-lord.    The  legal  rule  fixing  the  amount  of  the  composition  is  fre- 
quently controlled  by  the  agreement  of  parties  stipulating  or  taxing  the 
composition  in  the  title,  commonly  by  fixing  a  double  of  the  feu-duty  to 
be  payable  the  first  year  of  the  entry  of  heirs  and  singular  successors. 

The  casualty  of  Escheat  is  a  forfeiture  of  the  vassal's  life-interest  in  Casualty  or 
the  feu  by  his  remaining  a  year  and  day  at  the  horn  unrelaxed  after  '^"'^^- 
denunciation  for  a  crime,  or  by  his  receiving  sentence  upon  conviction 
of  a  capital  offenca  The  Heritable  Jurisdiction  Act,  20  Geo.  II.  cap. 
60,  §  11,  abolished  this  penalty,  as  well  as  the  single  escheat  of  move- 
ables^  where  the  denunciation  was  for  a  civil  debt  or  obligation.  But, 
in  denunciation  for  crimes,  if  the  vassal  remain  at  the  horn  unrelaxed 
for  a  year  and  day,  not  only  is  the  condition  of  allegiance  to  the 
Crown,  which  is  implied  in  every  grant,  violated,  but  he  is  held  civilly 
dead,  and  the  liferent  of  his  lands  goes  to  the  superior,  excepting  in 
the  case  of  treason  and  rebellion,  which  carry  the  fee  of  his  heritage 
by  forfeiture  to  the  Crown.  This  casualty  arises  also  upon  the  vassal 
receiving  sentence  of  death  and  escaping,  as  he  is  disqualified  by  the 
judgment  from  holding  the  feu  and  the  escheat  subsists  during  his 
Ufa  It  is  to  be  observed,  however,  that  although  the  liferent  faUs  by 
this  casualty,  the  fee  still  remains  in  the  vassal,  and  may  be  disposed 
of  by  him  in  any  way  which  does  not  prejudice  the  party  entitled  to 
the  liferent-escheat  This  doctrine  was  applied  in  Macrae  v.  Macrae,  if/j^'^*^ 
22d  November  1836,  affirmed  27th  June  18S9.  645.     '    ^^ 

There  were  formerly  other  casualties  involving  forfeiture  of  the  Dibclauatiom 
vassal's  estate,  viz.,  DisclamcUion — ^a  penalty  for  disowning  the  over-  ^^^  !•««•«»- 


tukb. 


lord  as  superior  of  the  feu  or  of  any  part  of  it ;  and  Purpresture — a 
term  of  French  origin,  implying  forfeiture  as  the  punishment  for  en- 
croaching upon  the  superior's  property.  These  offences  were  tried 
and  adjudged  by  the  superior  in  his  own  Court,  but  they  have  been 
now  long  abolished. 

(2.)  Of  what  does  ttie  vassal' s  estate  consist .?— The  vassal's  right,  Vasbal's 
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Pabt  III.  on  the  other  hand,  comprehends  the  property  (under  burden  of  the 
Chapter  I.  superior's  claims)  of  the  lands  in  the  feu,  and  of  whatever  has  bj 
annexation  become  part  of  them,  as  houses,  walls,  trees,  &c.,  with  the 
mines  and  minerals,  and  all  that  is  implied  in  the  terms  dominium 
utUe — the  power  of  all  legal  profitable  use,  and  of  absolute  disposal. 
Tliis  right  of  property  is  subject  to  certain  exceptions  and  reservations 
in  favour  of  the  Crown,  or  for  the  general  good.  To  the  Sovereign 
are  reserved  those  things  which,  from  excellence  in  suo  genere,  are 
accounted  inter  regalia,  comprehending,  as  we  have  seen,  gold  and 
silver  mines,  salmon-fishing,  and  forestry  ;  also  rivers,  highways,  and 
ports,  which  are  respuhlicas,  and  pertain  to  the  Sovereign  By  1617» 
cap.  1 9,  to  prevent  public  injury  from  the  multiplication  of  dovecots, 
no  proprietor  is  entitled  to  erect  one,  unless  his  lands  within  two 
miles  produce  in  rent  ten  chalders  of  yearly  victual. 

On  the  other  hand,  the  vassal  acquires  right  not  only  to  the  lands 
specified  in  his  grant,  but  to  those  also  which  have  been  possessed  for 
forty  years  as  part  and  pertinent  of  the  lands  conveyed,  provided  the 
boundaries  of  the  property  be  not  specified,  for,  when  the  limits  are 
defined,  nothing  beyond  them  can  be  acquired  by  prescription. 


Dovecots. 


Parts  and 

PERTmENTB. 


Recapitula-  We  have  thus  made  a  brief  survey  of  the  general  features  of  the 
™8UPERwT"  system  of  feus  as  now  existing  in  Scotland.  Besides  the  peculiar 
and  vassal,  burgage  tenure  there  are  two  holdings  proper  to  the  feudal  contract, 
viz.,  the  feu-holding  and  the  blench-holding.  The  party  of  whom  the 
feu  is  held  is  the  superior,  and  his  estate  or  interest  is  called 
dominium  directum  ;  while  he  who  holds  the  feu  is  the  vassal,  and  his 
estate  or  interest  is  called  dominium  utile.  The  ward  tenure  involv- 
ing military  service  being  now  abolished,  the  superior's  estate  con- 
sists of  (1.)  a  right  to  exact  within  the  year  civil  services,  when 
stipulated ;  (2.)  the  annual  payment  of  feu  or  blench  duties ;  and 
(3.)  the  casualties  of  superiority,  including  non-entiy  duties  when 
the  feu  is  empty  by  the  death  or  resignation  of  the  vassal — ^relief 
payable  by  the  heir,  and  composition  by  a  singular  successor,  as  the 
price  of  a  new  investiture  upon  the  death  of  the  last-entered  vassal — 
liferent-escheat,  being]  the  entire  profitable  use  of  the  feu  during  the 
life  of  the  vassal  in  the  event  of  his  denunciation  for  a  crime — and 
the  power  to  forfeit  the  vassals  right  and  resume  possession  upon 
failure  in  payment  of  the  feu-duty  for  two  years.  And  the  vassal's 
estate  consists  of  the  entire  property,  use,  and  disposal  (subject  to 
the  superior's  claims)  of  the  lands  feued,  under  burden  of  certain 
fixed  reservations  to  the  Crown  for  the  Sovereign's  behoof,  or  for  the 
public  use  or  benefit. 
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III  Aneient  mode  of  constituting  ike  feudal  relation. — Before  pro-  Fart  lu. 
cecding  to  exhibit  the  nature  of  the  instruments  by  which  the  feudal  Chapter  I 
relation  is  now  created,  it  will  tend  to  a  more  complete  apprehension 
of  the  force  and  effect  of  these  instruments,  if  we  first  glance  at  the 
manner  in  which  fees  were  constituted  by  the  ancient  practice.  Al- 
though these  remote  observances  are  now  exploded,  it  is  from  them 
that  the  present  forms  sprang  as  from  the  seminal  originals  of  which 
they  are  the  maturely-developed  fruit.  The  ancient  annals  of  Scot-> 
land  have  not  reached  us  in  such  a  state  of  preservation  and  com- 
pleteness, as  to  afford  clear  evidence  of  the  date  at  which  the  feudal 
system  was  introduced  into  this  kingdom ;  but  it  is  supposed  to  have 
been  about  the  middle  of  the  11th  century;  and  from  the  most 
ancient  documents  extant  there  is  no  reason  to  doubt,  that  at  that 
early  period  the  feudal  usages  observed  here  were  of  the  same  simple 
and  striking  character  which  distinguished  them  in  other  countries 
whose  laws  and  manners  were  formed  under  the  combined  influence 
of  the  Roman  and  Gothic  jurisprudence  and  usages. 

By  our  earliest  customs,  however,  the  feudal  right  was  established  0^^^^^''^^ 

.     •'  /•  •    •  T  WKITJNO  NOT 

Without  the  intervention  of  writing.    It  was  created  by  the  act  of  the  required  in 
superior  or  lord  delivering  possession  to  the  vassal  with  his  own  hands  ^^^^^EtT^*^" 
—of  which  we  have  a  remnant  in  the  sasine  propriis  manibus. 

This  mode  of  conferring  the  right  was  called  the  proper  investiture,  P«^pek  »nves- 

It  took  place  upon  the  ground  in  presence  of  the  superior's  other 

vassals,  who,  from  being  of  the  same  rank,  and  all  bound  to  attend 

the  Courts  of  their  superior,  and  to  discharge  to  him  all  the  duties 

implied  in  their  tenure,  and  sworn  also  to  do  justice  to  each  other, 

were  termed  the  pares  curice  or  pares  curtis.   They  possessed  judicial  ^(^rea  curuc, 

powers  in  cases  falling  under  the  superior's  jurisdiction,  and  every 

vassal  under  criminal  accusation  had  a  right  to  be  judged  by  them, 

as  the  court  of  his  peers  or  equals.    They  were  witnesses  also  to  the 

conveyance  of  the  superior's  property  by  the  reception  of  new  vassals 

or  the  resignation  of  old.     They  knew  whether  the  lands  had  already 

been  granted  to  another,  or  whether  they  remained  in  the  superior  s 

hands  and  could  be  disposed  of  by  him.    They  were  witnesses  to  the 

new  vassal's  oath  of  fidelity,  to  the  conditions  of  his  tenure,  and  to 

the  fact  of  sasine  or  possession  being  granted  to  him  by  the  superior. 

The  evidence  of  the  pares  to  these  facts  was  so  essential,  that  grants 

were  null  if  not  made  in  their  presenca    The  procedure  was  thus  of 

the  simplest  description.    The  superior  attended  upon  the  ground, 

and  gave  possession  to  the  vassal,  receiving  his  declaration  of  fidelity, 

whicli  completed  the  right  without  any  writing.    The  conveyance 

was  thus  by  parole  merely,  the  essence  of  the  transaction  being  the 

act  of  the  superior,  evidenced  by  the  delivery  of  possession  in  the 

public  court  of  his  vassals,  in  whose  memory  alone  the  grant  was  rc- 

instered. 
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Skono,  voce 
"  Breoer 


Improper  m 

VEOTJTURK. 


Part  III.         In  process  of  time,  although  the  period  is  not  distinctly  marked, 

Chapter  L    ^^^  would  probably  be  various  according  to  the  rank  of  the  parties 

Writinq  INTRO-  ^^^  importance  of  the  estate,  it  was  deemed  advantageous  to  have  a 

^^^^j^ written  memorandum  of  the  transaction,  and  this  was  simply  a  brief 

Breve  testatum,  attestation  by  the  superior  that  he  had  delivered  possession,  the  form 
of  this  writing  giving  the  name  breve  teatatum.  This  writ  is  the 
foundation  of  the  charter,  and  it  was  equivalent  in  its  effect  to  the 
charter  and  sasine  combined,  being  evidence  under  the  superior's 
hand  both  of  the  grant  and  of  the  delivery  of  possession ;  nor  was 
the  superior's  own  attestation  indispensable,  the  certificate  of  a  notary 
public,  or  of  two  witnesses  from  among  tlie  pares  curia,  being  also 
received,  or  it  was  sealed  by  the  superior  and  pares. 

The  original  purpose  of  the  breve  testaium  was,  therefore,  to  certify 
the  fact,  that  the  vassal  had  been  invested,  and  possession  gi?en. 
But,  as  it  was  not  always  convenient  for  the  superior  to  attend  per- 
sonally, the  practice  was  introduced  of  executing  the  breve  teskiiam 
before  possession  was  given,  and  directing  it  to  the  superior's  commis- 
sioner or  baillie  as  a  warrant  to  give  possession  to  the  vassal    This 
was  called  the  improper  investiture,  because  not  conferred  upon  the 
ground  by  the  act  of  the  superior  himself;  and  it  was  another  advance 
towards  the  charter,  the  breve  in  this  case  being  antecedent  to  the 
possession,  of  which,  accordingly,  it  could  not  be  received  as  evidence, 
unless  it  bore  the  seal  of  the  baillie  in  token  of  possession  having  been 
delivered ;  or  the  baillie  gave  a  separate  certificate  of  the  fact,  corre- 
sponding in  its  effect  to  our  instrument  of  sasine.     An  example  of  the 
separate  declaration  by  a  baillie  that  he  had  given  possession  to  the 
vassal  is  printed  in  the  appendix  to  Mr.  Erskine's  Institutes,  Na  3 ; 
and,  in  the  charters  contained  in  Anderson's  DiplofnaJba,  there  will  be 
found  many  references  to  the  breve  as  attesting  the  right  to  lands. 
Thus,  in  a  charter  by  Alexander  I.  to  the  prior  and  congregation  of 
St.  Guthbert's,  he  grants  to  them  certain  lands  to  be  peaceably  pos- 
sessed, ^^sicuii  breve  fratris  mei  Eadgari  Regis  vobis  iestatur," 

In  the  proper  investiture,  therefore,  which  was  the  original  and 
natural  form,  the  vassal's  sasine — that  is,  the  delivery  of  possession 
to  him — was  antecedent  to  his  written  title,  which  was  a  certificate  to 
the  fact.  In  the  improper  investiture,  on  the  other  hand,  the  6reve 
testatum  preceded  the  sasine,  and  contained  the  warrant  for  conferring' 
it.  Fees  are  now,  therefore,  constituted  by  the  improper  investiture 
only,  because  the  charter  which  is  the  superior's  warrant  is  ante- 
cedent  to  the  sasine,  which  is  the  attestation  of  delivery  of  possession. 
We  shall  now  proceed  to  examine  these  instruments. 
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Part  111. 

CilAFTBft  U. 


CHAPTER  II. 

CONSTITUTION  OF  HERITABLE  RIGHTS  BT  CHARTER  AND  SASINE — RIGHTS 
RESULTING  THEREFROM  TO  SUPERIOR  AND  VASSAL. 

« 

L  The  Charter. 

The  charter  derives  its  name  from  the  substance  upon  which  deeds 
are  ordinarily  written,  although,  in  practice,  charters  are  written 
not  upon  paper,  but  upon  vellum.  Charters  are  cither  oinginal,  or  Charteks— 
by  progress.  The  original  charter  is  employed  to  create  a  new  fee —  o^oihal,  or 
the  charter  by  progress  to  renew  or  confirm  a  fee,  formerly  created, 
to  the  vassal's  heir  or  assignee.  It  is  the  original  charter  with 
which  we  have  now  to  do,  and  we  are  to  view  it  in  its  simple  abstract 
form,  as  the  deed  by  which  a  new  dependency  or  feu  is  created  by 
the  transmission  of  the  dominium  utile  from  the  grantor  to  the 
grantee.  Excepting  the  peculiar  case  of  the  conversion  of  a  udal  Orioinal 
tenure  into  a  feu,  no  original  charter  is  now  granted  by  the  Crown,  ^"A""**- 
because  there  is  no  portion  of  the  soil  which  has  not  long  since  been 
appropriated  to  its  vassals,  or  as  the  patrimonial  estate  of  the 
Sovereign  or  Prince.  The  Crown-charters,  therefore,  which  are  now 
granted,  are  charters  by  progress,  renewing  or  confirming  the  ancient 
Crown  grants,  and  these  will  be  best  explained  at  a  future  stage, 
when,  after  tracing  the  feudal  right  from  its  source,  we  shall  come  to 
inquire  into  the  modes  of  its  transmission.  The  original  charter  is 
thus  granted  by  a  subject,  either  himself  holding  immediately  of  the 
Crown,  or  else  holding  of  another  subject  who  is  a  Crown  vassal  or 
removed  by  one  or  more  degrees  below  the  rank  of  a  Crown  vassal, 
there  being  no  limit  to  the  number  of  subordinate  subinfeudations. 
Hn  Erskine  has  been  censured  for  the  latitude  with  which  he  has  lust.  ii.  s,  lo. 
applied  the  term  charter;  but  it  is  to  be  kept  in  view,  that  he  is  there 
employing  the  term  in  its  widest  generic  sense,  as  signifying  a  writing 
which  contains  a  grant,  or  transmission,  of  a  feudal  rights  By  modem 
practice,  no  doubt,  the  transmission  of  a  feudal  right  is  called  a  die- 
position,  but  we  shall  afterwards  find,  that,  in  the  earlier  practice, 
transmissions  were  made  by  charters ;  and,  accordingly,  the  divisions 
or  distinctions  of  charters  given  by  Mr.  Erskine  in  the  passage  referred 
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Part  III.  to  are  descriptive  of  the  peculiar  characteristics  of  the  charter  accord- 
Chaptbb  II.  ^^S  ^^  ^^^  purpose  in  constituting  a  fee  or  in  transferring  it  in  one  or 
other  of  the  modes  requisite  to  attain  the  object  of  the  transference. 
The  original  charter  is  that  which  Mr.  Erskine  calls  the  charter  de 
me,  because  it  creates  a  new  holding  by  the  grantee  as  vassal  of  the 
granter  as  superior. 
Obioinal  char-  This  is  one  of  the  most  important  instruments  in  Conveyancing, 
TER,  coni**.  g^jjj  j^  j^^  heen  examined  and  explained  by  Institutional  writers 
more  fully  than  any  other.  It  will  be  necessary  that  we,  in  like 
manner,  devote  some  space  to  it,  both  on  account  of  its  intrinsic  im- 
portance as  the  foundation  of  the  feudal  right,  and  for  this  reason 
also,  that,  as  the  constitution  of  every  new  feu  is  in  effect  a  transmis- 
sion, and,  on  the  other  hand,  dispositions  by  which  transmissions  are 
made  operate,  for  the  most  part,  for  all  practical  purposes,  as  consti- 
tuting new  fees,  therefore,  whatever  tends  to  elucidate  the  original 
charter,  explains  also,  in  most  points,  the  form  and  effect  of  the  dis- 
position. We  will,  also,  in  explaining  the  deeds  affecting  land-rights, 
do  so  with  a  direct  reference  to  the  forms  and  clauses  which  were  in 
use  before  the  recent  Statutes,  and  particularly  before  the  lO&ll 
Vict.  cap.  48  ;  and  that  for  three  reasons,  viz. : — 

Fi?^8ty — The  statute  introducing  the  abbreviated  clauses  is  permis- 
sive, and  not  obligatory,  and,  therefore,  the  previous  forms  may  still 
competently  be  used,  and  in  special  circumstances  it  will  occasionally 
be  necessary  still  to  employ  them. 

Secondly, — The  security  of  land-rights  will,  for  many  years  to 
come,  depend  upon  the  accuracy  of  deeds  executed  before  the  date 
of  the  Statute,  and  the  Conveyancer  must  understand  their  forms  in 
order  to  qualify  him  to  test  the  validity  of  such  deeds. 

Thirdly, — The  abbreviations  permitted  by  the  statute  are  designed 
only  to  avoid  the  prolixity  of  the  old  clauses.  They  are  not  intended 
to  supersede  their  effect.  On  the  eontraiy,  the  intention  of  the 
abbreviations,  as  declared  by  the  statute,  is  to  produce  the  same  effect 
as  if  the  previous  forms  were  used.  In  the  progress  of  our  examina- 
tion, however,  we  shall  notice  where  the  new  forms  are  to  be  intro- 
duced, and  their  statutory  effect. 
Charters  All  charters  were  at  first  written  in  Latin,  the  language  of  th^  once 

LatTn.'"^*  ^^  universal  empire,  and  which,  after  its  fall,  formed  tlie  storehouse  of 
legal  learning.  In  England,  Latin  was  supplanted  by  French  at  the 
Norman  Conquest,  but  it  was  again  introduced  by  Edward  III.,  and 
continued  until  Cromwell,  when  the  vernacular  was  substituted  ;  but 
Latin  resumed  its  place  at  the  Restoration,  until  the  reign  of  George 
II.,  when  law  proceedings  were  ordered  by  statute  to  be  in  English,  a 
6  Geo.  II.  c.  14.  subsequent  statute  being  found  necessary,  however,  to  permit  the  re- 
tention in  Latin  of  untranslatable  technicalities,  such  as  the  names  of 
writs,  &c.   In  France,  the  introductton  of  the  native  language  in  legal 
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proceedings  gave  occasion  to  Voltaire's  sneer,  that  the  people  were  Part  III. 
thus  enabled  to  read  their  ruin  in  their  own  tongue.  In  this  country,  Chapter  ii. 
Latin  continued  to  be  the  language  of  the  law-courts  and  of  deeds 
until  it  was  abolished  by  Cromwell ;  but  it  was  restored  in  charters 
and  sasines  by  Act  of  Sederunt,  6th  June  1661,  and  continued  to  be 
used  in  Chancezy  for  Crown  grants  until  1847,  when  English  was 
substituted  by  10  &  1 1  Vict,  cap.  51,  §  25.  Since  the  end  of  the  1 7th 
century,  charters  granted  by  subjects  have  ceased  to  be  in  Latin. 

An  original  charter  may  either  constitute  a  feu-holding  for  pay- 
ment of  an  annual  duty  in  money,  grain, 'or  civil  services  (the  last 
being  rare  in  practice),  or  it  may  create  a  blench-holding  for  the 
annual  payment  of  an  elusory  duty.  We  shall  first  examine  the  feu- 
charter,  as  exemplified  in  the  Juridical  Styles,  and  afterwards  point  Vol.  i.  p.  16, 
out  the  variation  in  the  form  when  the  holding  is  blench.  ^^^  ^'**°"- 


The  Feu-Charter  contains  the  following  clauses,  viz. . — 

1.  The  narrative  clause,  including  the  parties'  names  and  the  cause  Cladses  op 
of  granting.  feu-chaktek. 

2.  The  dispositive  clause,  containing  (1.)  the  grantor's  act  of  con- 
veyance, (2.)  the  destination,  or  substitution  of  heirs  to  the  grantee, 
and  (3.)  the  description  of  the  grant. 

3.  The  ten^ndas^  showing  the  tenure. 

4.  The  reddendo^  which  contains  the  duties. 

5.  The  clause  of  warrandice. 

6.  The  assignation  of  the  title-deeds  and  rents. 

7.  The  grantor's  obligation  to  f^ee  the  subjects  of  public  burdens. 

8.  The  clause  of  registration. 

9.  The  precept  of  sasine. 
10.  The  testing  clause. 

The  two  first  clauses,  the  narrative  and  dispositive,  by  their  gram- 
matical construction  form  one  sentence,  but  the  matters  which  they 
respectively  contain  are  separable,  and  it  is  convenient  to  examine 
them  separately. 

1.  The  Narrative, — (1.)  The  deed,  according  to  this  style,  opens 
With  the  address,  "  Know  ail  men  hy  these  presents."  These  words  i.  The  ad- 
declare  the  character  of  the  deed,  as  falling  under  the  class  of  nottttoB.  '^"^'^' 
It  is  not  a  secret  or  private  contract,  but  a  public  instrument  coming 
in  place  of  the  act  formerly  performed  in  the  open  Court  of  the  pares 
curiWf  and  which,  in  its  effect,  will  still  be  patent  to  the  public  through 
the  records,  where  the  vassal's  right  must  appear,  in  order  that  it  may 
be  real  and  complete.  The  address,  however,  is  not  indispensable, 
and  is  now  in  practice  frequently  omitted. 

(2.)  The  name  of  the  grantor  is  followed  by  his  designation,  or  as  2-  Grakter*» 

NAME. 
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Part  IlL 

CHArTBB  IL 

CoHSEMTEBa 
TO  THk.  DEED. 


Inst.  ii.  3,  21. 

WlIAT,  IF  A 
CUARTBH  18 
EXBUUTED  BY 
ONE  HOT  THIS 
TRUE  PBOPRIR- 
TOR,  BUT  TO 
WHICH  TUB 
LATTBB  COtf- 
8KNT8? 


Harcarso,  171. 


M.  6528 ; 

1  R088,L.C. 

33. 


Hume,  237. 


p.  52. 


it  is  called  in  England,  addition.  If  the  title  of  the  grantor  (i.e.  his 
right  to  the  lands)  be  subject  to  any  ambiguity  or  burden,  the  grantee 
will  require,  that  the  deed  be  executed,  in  token  of  their  consent,  by 
those  who  have  an  interest  through  the  ambiguity  or  burden.  It  is 
true,  that  the  signature  of  one  having  but  a  doubtful  or  a  supposed 
interest  adds  to  the  transmitting  efficacy  of  the  deed,  only  in  so  far 
as  such  interest  may  prove  to  have  a  real  foundation  ;  but,  though  the 
subscription  of  one  who  has  no  right  adds  nothing  to  the  grantee's 
right,  it  does  not  diminisli  its  validity,  and  the  consenter  is  precluded 
from  challenge.  A  familiar  example  of  deeds  signed  by  those  who 
have  no  real  right  is  a  conveyance  by  trustees,  some  of  whom,  having 
been  assumed,  may  not  be  vested  in  the  property.  Their  subscrip- 
tion does  no  harm ;  the  point  to  be  looked  to  is,  that  the  deed  is 
executed  by  all  the  trustees,  or  a  sufficient  number  of  those  who  are 
vested.  The  question  is  discussed  by  Mr.  Erskine,  whether  a  charter 
is  valid  which  is  subscribed  by  the  true  proprietor,  but  only  as  a  con- 
senter, and  not  in  his  proper  character  of  grantor.  Sir  Thomas  Craig 
distinguishes  between  the  case  where  the  grantor  has  no  shadow  of 
right,  and  where  he  has  a  probable  right,  and  holds,  that  there  must 
be  some  interest  in  the  principal  grantor,  otherwise  the  subscription 
of  the  true  owner  will  have  no  effect ;  but  Mr.  Erskine  thinks  there 
is  no  real  difference,  and  that,  as  transmission  is  founded  upon  con- 
sent, the  consent,  in  whatever  way  given,  either  transmits,  or  founds 
an  obligation  upon  which  transmission  by  voluntary  or  judicial  act 
may  be  obtained,  and  that  this  will  hold  even  although  the  grantor 
has  no  shadow  of  a  titla  Where  the  grantor's  title  was  restricted  to 
a  liferent,  it  is  said  to  have  been  decided,  that  his  disposition,  con- 
sented to  by  his  son,  who  was  fiar,  was  as  binding  against  the  son,  as 
if  he  had  been  principal  disponer;  Moncrieff;  and  Mr.  Erskine's 
view  of  the  extreme  case  where  the  disponer  has  no  title  is  supported 
by  the  case  of  Buchan  v.  CoMurn,  11th  December  1739,  the  report 
of  which  bears,  that  the  Court  was  unanimous,  that  the  consent  of 
the  proprietor  to  a  disposition  a  rum  doniino  implies  a  conveyance  of 
the  property,  as  what  can  have  no  other  intention  or  meaning.  The 
case  of  Mounaey  v.  MaxweUy  29th  November  1808,  is  an  express 
authority  to  the  same  effect ;  but  Baron  Hume  remarks,  that  this 
point  did  not  receive  much  consideration,  and  his  own  observations 
are  worthy  of  serious  attention.  He  points  out,  that,  although  the 
consenter  may  be  barred  from  challenge,  the  question  might  assume 
a  different  aspect,  if  maintained  with  a  htmd  fide  disponee  of  the  true 
owner,  who  could  argue  with  great  effect,  that  the  mere  consent  did 
not  involve  such  an  act  of  dominion  as  could  transmit  the  property. 
Tliis  view  coincides  with  that  contained  in  Stewart's  Answers  to 
Dirleton's  Doubts.  The  prudent  Conveyancer  will,  of  course,  study 
to  avoid  any  occasion  for  such  a  controversy.     It  is  frequently  con- 
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venient  to  obtain  in  the  charter  or  other  conveyance  the  consent  of  a     Part  III. 
creditor,  as  of  a  wife  infeft  for  a  locality  or  jointure,  or  of  the  creditor   Chaptkr  ir. 
in  a  debt  heritably  secured.     The  consent  of  parties  so  situated  can  Conseht  op 
only  be  granted  in  a  writing  subscribed  by  them  ;  Landaies  v.  Lan-  creditors,  ani> 
dale,  12th  June  1752.     Consent  imports  on  their  part  only  non  re-  ^^  ..' 
pugnantiay  and  that  they  will  not,  on  the  ground  of  their  debts, 
compete  with  the  purchaser.    But  it  does  not  imply  a  conveyance  of 
their  debts  to  the  purchaser,  or  a  right  on  his  part  to  use  their  debts 
in  support  of  his  right.    In  order  to  have  such  a  right,  he  must  obtain 
an  express  conveyance.    These  points  are  illustrated  by  Clerk  Home's 
report  of  the  case  of  Buchan,  supra.    Whatever  may  be  the  effect  of  M.  6529. 
a  charter  or  other  conveyance  to  which  the  true  owner  only  consents, 
no  prudent  Conveyancer  will  receive  that,  when  it  is  in  his  power  to 
obtain  a  regular  conveyance — for  which  there  is  this  strong  reason, 
in  addition  to  the  inconvenience  of  a  title  open  to  any  exception,  that 
there  is  no  implied  warrandice  against  a  consenter,  and,  as  a  conse-  Eth^.  Inst.  ii. 
quence  of  that  doctrine,  the  consenter  is  not  precluded  from  insisting  '  ^' 
in  rights  which  arise  in  his  favour  after  the  date  of  the  consent, 
although  such  rights  injure  the  grantee ;  Stuart  v.  Hutchison,  27th  M.  7762 ; 
January  1681.     Here,  and  in  the  previous  case  of  Forbes  v.  Innes,  40.     '    '    * 
8th  January  1 668,  a  married  woman,  having  consented  to  her  hus-  m.  7759. 
band's  disposition  of  lands,  was  found  entitled  to  a  liferent  secured  to 
her  out  of  the  same  lands,  granted  by  a  posterior  deed,  and  upon  which 
she  was  infeft  before  the  disponee,  the  maxim,  ^^jus  superveniens 
"  auctori  accrescit  successori,"  not  being  applicable,  because  a  con- 
senter is  not  the  author  of  a  disponee's  right,  but  only  agrees  to  it 
for  any  claim  which  may  be  in  the  consenter's  person  at  the  time. 

It  is  unnecessary  to  resume  here  the  explanation  of  the  disabilities 
under  which  pupils,  minors,  married  women,  and  others,  lie  in  regard 
to  the  disposal  of  their  property.     Upon  this  subject  reference  may 
bo  made  to  our  introductoiy  observations.    When  charters  or  other 
conveyances  are  granted,  as  in  various  instances  they  may  be,*  by 
persons  whose  power  of  disposal  is  subject  to  restraint,  care  must  be 
taken  to  insert  the  names  of  the  legal  guardians  or  others,  as  principal 
or  consenting  granters,  in  proper  form,  and  stating  correctly  the  pre- 
cise capacity  in  which  such  parties  act.    Of  these  cases  examples  are  i.  pp.  20, 99, 
given  in  the  Juridical  Styles.    When  the  lands  belong  to  a  married  ^  '^'*  ^*^  ^*' 
woman,  she  is  the  granter,  and  her  husband  is  a  consenter  as  regards  married 
his  character  of  cruardian  or  curator,  which  gives  him  the  right  of  ^^*'*'^''*^'* 

O  #0  o  HUSBAND. 

administration  of  his  wife's  property.  In  so  far  as  concerns  his  own 
proper  right  and  interest,  as  his  right  of  courtesy,  the  husband  dis- 
pones directly.  This  appears  from  the  words  of  style,  which  are 
ordinarily  these: — "/,  A.^  wife  of  B.^  with  the  special  advice  and  con- 
"  sent  of  my  said  hu^nd,  and  I,  the  said  B.,for  myself  my  own  right 
^*  and  interest ;  and  we  both  with  joint  consent  and  assent" 
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Part  III. 

Chapter  II. 

3.  Considera- 
tion. 


PREBUMPTIOKB, 
WHEN  DEED 
SILENT  AS  TO 
CONSIDERATION. 


I 

ii.  3,  14. 
Stamp-duty. 


Cause  of 
orantinq  13 
inter  esaen- 
tialia. 

M.  11541. 


(3.)  The  third  part  of  the  narrative  is  the  cause  of  granting.  If 
the  grant  is  gratuitous,  the  cause  will  be  love  and  favour ;  if  onerous, 
a  price,  or  feu-duties,  or  these  combined,  or  whatever  else  may  be  the 
substantial  consideration.  When  the  deed  is  granted  for  rational 
causes — that  is,  such  as  do  not  infer  an  obligation,  but  are  so  reason- 
able, as  to  deprive  the  deed  of  the  character  of  gratuitous,  these 
grounds  will  be  set  forth  in  a  distinct  statement  Where  no  cause  of 
granting  is  stated,  certain  presumptions  arise  from  the  terms  of  the 
deed.  If  it  bears  that  the  grantor  gives,  grants,  and  dispones,  then  it 
is  held  to  be  a  donation.  If,  instead  of  give,  the  word  sM  is  used,  it 
is  accounted  onerous ;  and,  when  even  these  indications  are  wanting, 
as  in  a  grant  made  by  a  precept  of  sasine  merely,  then,  as  no  cause  is 
either  expressed  or  implied.  Stair  holds  that  the  right  is  gratuitous, 
which  is  consistent  with  the  original  character  of  the  feu  as  a  bene- 
ficium.  When  the  consideration  is  a  price,  then,  by  48  Geo.  Ill,  cap 
149,  §  22,  the  charter  must  be  written  on  a  stamp  bearing  the  ad 
valorem  duty  (which,  for  charters  and  other  conveyances,  of  which 
the  consideration  is  an  annual  payment,  is  now  reduced,  and  regulated 
by  16  &  17  Vict.  cap.  63)  ;*  and  the  full  purchase  or  consideration 
money,  directly  or  indirectly  paid  or  secured,  or  agreed  to  be  paid, 
must  be  "  truly  expressed  and  set  forth  in  words  at  length,*'  under  a 
forfeiture  of  £50  by  the  purchaser  and  seller,  who  are  also  to  be 
charged  with  five  times  the  amount  of  duty,  of  which  the  revenue 
may  be  defrauded  by  the  suppression. 

The  cause  of  granting,  it  is  to  be  remembered,  is  inter  essenttalia. 
In  Brown  v.  Herries,  20th  June  1701,  two  lines  being  delete  in  this 
part,  and  no  evidence  appearing  on  the  face  of  the  deed,  that  it  was 
done  of  consent,  a  disposition  was  reduced. 

In  the  style  before  us,  the  consideration  is  a  price  instantly  paid, 
and  also  the  feu-duty  stipulated  in  a  subsequent  clause.  Here,  as  is 
usual,  the  grantor  acknowledges  receipt  of  the  price,  and  this  is  com- 
plete evidence  of  payment,  for,  although  the  Crown  claims  the  power 
of  revoking  grants  which  proceed  upon  a  false  narrative,  the  rule  is 
difierent  in  grants  by  subjects,  the  statements  in  which  are  in  the 
highest  degree  obligatory  upon  the  grantor,  because  they  are  made  by 


*  The  regulations  as  to  the  stomp-daties  upon  charters,  dispositions,  or  contracts,  oontaio 
ing  the  first  original  constitution  of  fen  and  ground-annual  rights  iu  Scotland,  in  coiiidiler»- 
tion  of  an  annual  sum  payable  in  perpetuity  or  for  any  indefinite  period,  whether  fe«^&nn  or 
other  rent,  feu-duty,  ground-annual,  or  otherwise,  are  now  contained  in  17  &  18  Vict  c  S^ 
Where  any  such  deed  is  made  partly  in  consideration  of  an  annual  payment,  and  partly  in 
consideration  of  a  sum  of  money  or  stock,  as  mentioned  under  "  conveyance"  in  the  Bcbcdole 
to  13  &  14  Yict.  c.  97,  it  is  chargeable  with  od  valorem  daty  in  respect  of  each  of  these  con- 
siderations. If  made  for  any  further  or  other  valuable  consideration,  it  is  chai^geable  vitb 
such  further  stamp-duty  as  any  separate  deed  or  instrument  for  such  consideration  aloat 
would  be  chargeable  with,  except  progressive  duty ;  17  &  18  Vict.  c.  83,  2  16.  Provisioo  is 
made  for  the  stamping  of  duplicates ;  ibid.  {15. 
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fiimself.  But  this  rule,  of  course,  will  not  shelter  a  grantee,  although  Part  hi. 
in  possession  of  the  charter,  when  it  can  be  shown  that  he  has  ob-  Chapter  IT 
Uined  it  without  payment,  and  is  retaining  it  fraudulently. 


2.  The  Dispositive  Clause. — This  is  the  most  important  clause  of  Importavce  oi 
the  deed.     It  expresses  the  finished  act  and  will  of  the  ranter,  and  »»po8mvE 
IS  the  test  and  measure  of  the  extent  and  nature  of  the  right  which 
lie  bestows,  and  the  grantee  acquires.     In  determining  the  extent  of      '        /^  [ 
the  conveyance,  therefore,  the  dispositive  clause  prevails  over  all  the  '  jL- 

others.  The  grantee's  right  is  determined  by  what  is  here  expressed, 
and,  if  the  dispositive  clause  is  clear  and  unambiguous,  expressions 
apparently  inconsistent  in  other  clauses  must  give  way  to  it.  Of  this 
general  rule  we  shall  presently  have  various  illustrations. 

(1.)  We  have  first  the  words  of  alienation,  "  Have  sold,  alienated,  i-  The  words 
'^  ai\d  in  /eu-fami  disponed,  as  I  by  these  presents  sell,  alienate,  and 
"  in  feu-farm  dispone  from  me,  my  heirs  and  successors."     The  words 
»n  the  preterite  tense,  "  have  sold,"  &c.,  are  expressive  of  the  antece- 
dent act  of  the  grantor,  or  the  determination  of  his  will,  of  which,  as 
the  true  foundation  of  the  grant,  the  charter  is  the  external  evidence. 
The  form  has  also  a  very  palpable  source  in  the  history  of  conveyanc- 
ing.   Mr.  Ross  justly  quotes  with  approval  the  observation  of  Sir 
Henry  Spelman,  that  the  words  in  the  past  tense  "  do  imply  some  Reason  op  use 
"  precedent  conveyance,  as  viz.,  a  feofment  or  livery  of  seisin,  to  have  ^^  '•^^t  tense. 
"  heen  made  of  the  land ;  and  that  now  the  matter  having  been  put  Rosa'  Lecturea, 
*  in  writing,  the  donor  by  that  writing  doth  further  ratify  and  con-  "*  ^^^* 
"^  firm  the  former  alienation  and  livery  ;  for  deeds  in  times  past  were 
**  bnt  notes  and  subsequent  remembrances  of  the  livery  precedent." 
This,  as  Mr.  Ross  says,  is  the  key  to  the  nature  of  conveyances,  the 
common  idea,  that  the  substance  of  the  transmission  consists  in  the 
execution  of  the  deed,  being  inconsistent  with  the  original  nature  of 
conveyances,  and  an  obstruction  to  an  accurate  perception  of  the  true 
import  of  their  terms.     These  opinions  are  justified  by  what  we  have 
seen  of  the  ancient  forms  of  investiture  in  Scotland.    The  breve  testa- 
t^Jfi  necessarily  used  the  past  tense,  because  in  its  first  design  and 
nature  it  was  a  certificate  made,  after  the  investiture,  attesting  that 
the  superior  had  given  and  granted  the  feu  to  the  vassal.     And  the 
form  retained  its  place  when  the  breve  afterwards  changed  its  time 
^d  purpose,  and,  instead  of  a  certificate  of  past  delivery,  became  an 
expression  of  the  superior's  act  conferring  the  grant,  and  his  warrant 
for  delivery  by  his  commissioner.     Independently  of  their  historical 
origin,  the  words  of  conveyance  in  the  past  tense,  may  be  considered 
to  have  a  propriety  as  bearing  reference  to  the  antecedent  obligation 
hy  minute  of  sale  or  otherwise,  of  which  the  deed  forms  the  fulfilment 
4Qd  completion. 
But  the  dispositive  clause  must  contain  an  express  act  of  trans- 
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Past  III.  mission  by  the  grantor.     Words  declarlog  his  intention,  however 

Chapter  n.  clearly  and  unequivocally,  are  ineffectual — nothing  will  suffice  but  an 

DisposmvE  actual  transmission  by  present  dispositive  terms ;  OgUoie  v.  Mercer^ 

cLAUBBMuar  ]oth  December  1793,  affirmed  on  appeal     Here  a  party  claimed 

GOMTATN  AN  EX-  x  */ 

PRESS  ACT  OP  under  a  deed  describing  him  as  "  first  heir  appointed  to  succeed  to 
PBB8XHT  TBAira.  «<  ^\^q  gTautcr  f  but  there  was  no  express  conveyance  of  the  lands, 
M.  3340 '  ^^^  ^^^^^  ^^  ^^^  insufficient,  because  the  principles  of  our  law  ren- 
1  Ross,  L.C.  13.  der  dispositive  words  essential.  The  same  principle  is  illustrated  by 
Elchies,  voce  two  decisions  in  relation  to  the  same  deed  ;  Simpson  v.  Barclay  and 
"Testament,"   QemmiU,  10th  January  1752.    The  deed  was  a  latter  will  executed 

No.  12,  and  t^a  -rki**!--  i  !!<■• 

notes ;  1  Boss,  at  Buonos  Ayres.    Bj  a  subjoined  writing  the  testator  declared  it  to 

L.C.  1.  \^  ]^{g  ^Qj  ^^^  ]^jg  sister  and  her  heirs  should  enjoy  his  estate,  and 

requested  that  the  above  disposition  (by  which  he  meant  the  will) 
might  take  effect,  as  he  had  no  lawyer  to  advise  him  better.  The 
Lords  found  the  will  not  sufficient  to  convey  the  lands,  but,  by  the 
narrowest  majority,  held  it  effectual  as  an  obligation  upon  the  heir 
to  denude  in  favour  of  the  sister.     This  same  settlement  was  again 

BeU's  Fol»o      brought  under  the  notice  of  the  Court  in  Montgomery  v.  Innes  and 

1  Boss,  L.C.V.  Foulis,  9th  June  1795,  when  it  was  strongly  censured.  Lord  Bbax- 
FIELD  was  ''  clear  that  it  was  ill  decided,"  and  held  it  to  be  "  an  in- 
violablo  rule  of  the  feudal  law  of  Scotland,  that  an  estate  cannot 
be  carried  by  a  mere  expression  of  will.  There  must  be  words  de 
presenti  conveying  the  lands."  Another  eminent  Judge  said : — 
''  There  cannot  be  an  opinion  more  hurtful  to  the  feudal  law  of  Scot* 
''  land,  than  that  a  deed,  though  not  in  itself  a  settlement,  may  bo 
''  held  to  be  an  obligation  to  dispona"  These  two  cases  are  the  two 
first  collected  by  Mr.  Ross  in  his  recent  valuable  publication  of  Lead* 
ing  Cases  on  Land-rights. 

These  decisions,  although  relating  to  mortis  causa  deeds,  are  pre- 
cisely in  point  here,  and  the  principle  which  they  establish  applies  d 
fortiori  to  deeds  inter  vivos.  It  is,  therefore,  to  be  lield  as  an  inva- 
riable rule  that,  in  order  to  make  a  deed  an  effectual  conveyance  of 
lands,  it  must  contain  words  of  absolute  de  presenti  disposition,  and 
in  order  to  produce  that  effect  the  word  "  dispone"  appears,  from  the 

1.  pp.  21,  22.     authorities  cited  by  Mr.  Ross,  to  be  indispensable. 

KAMB^"^*"''*  (2.)  The  next  thing  in  the  dispositive  clause  is  the  name  and  desig- 
nation of  the  grantee.  These  must  be  clear  and  unambiguous.  They 
constitute  one  of  the  most  jealously  guarded  of  the  essential  parts  of 
the  deed,  and  we  formerly  had  occasion  to  direct  our  attention  to  im- 
portant decisions  reducing  deeds  on  account  of  vitiation  in  the  gran- 
tee's name  not  effectually  remedied  by  adoption  in  the  testing  clause 
or  otherwise.  It  is  no  objection  to  a  deed  that  the  grantee  is  a  trustee 
merely,  and  that  it  does  not  contain  the  purposes  of  the  trust,  pro- 

M.  5639-  vidcd  these  purposes  are  afterwards  legally  declared  by  the  grantor ; 

nios8,L'.C.ioi.  Wilioch  v.  Ochterlony,  14th  December  1769.     This  decision  is  upon 
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the  second  point  of  the  case,  and  it  was  affirmed  on  appeal.    Nor  is     Part  III. 
it  indispensable  that  the  grantee  be  named  in  the  deed.     Reference    chafter  II. 
JMj  bo  made  to  another  deed,  to  be  afterwards  executed,  for  the 
grantee's  name,  or  the  grant  may  be  to  a  grantee  to  be  named  by  a 
person  appointed  by  the  granter  to  nominate  him.  See  Baron  Hume's 
remarks  upon  Stewart  v.  Stewart,  16th  November  1803.  Hume,  880. 

(3.)  The  next  part  of  the  dispositive  clause  is  that  which  corre-  3.  Dbstina- 
sponds  to  the  ancient  habendum,  which  is  still  retained  in  English  ^'^^" 
deeds,  and  is  said  by  their  writers  to  "  limit  the  certainty  of  the 
"  estate" — that  is,  to  fix  its  endurance,  whether  for  life,  or  for  a  term 
of  years,  or  permanently,  and  to  what  heirs  after  the  grantee.     We 
call  it  (^6  destination.    For  more  than  200  years  the  destination  has 
been  confined  to  the  dispositive  clause,  although  we  learn  from  Craig 
that  in  ancient  charters  it  contained  no  mention  of  heirs.     Our  mo- 
dern practice  has  had  the  advantage  of  diminishing  the  risk  of  con- 
flictioD  between  two  parts  of  the  deed,  for  it  appears  from  Blackstone, 
tht  sometimes  the  limitation  of  heirs  is  inserted  in  the  premises  of 
English  deeds  (the  premises  corresponding  to  our  narrative  and  dis- 
positiVe),  and  afterwards  repeated  in  the  habendum,  and  that,  if  there 
was  any  difference  in  the  terms  used  in  the  two  places,  the  premises 
afforded  the  rule,  that  being  in  English  deeds  the  controlling  clause, 
^  the  dispositive  is  in  ours. 

If  the  grant  is  made  under  any  limitation  or  restriction  in  point  of  MEAwxsa  op 
enaurance,  that  appears  here,  as  if  the  estate  is  given  to  one  m  hfe- 
i^nt  and  another  in  fee,  or  if  the  succession  is  not  left  to  be  regulated 
bj  law,  but  a  certain  series  of  heirs  is  substituted  to  the  grantee.   The 
ordinary  form  of  destination  is  to  the  grantee  and  his  heirs  whomso- 
ever—an expression  which  is  to  be  construed  secundum  materiam 
f^ijectam.     In  moveable  rights  we  have  found  that  the  word  "  heirs" 
carries  the  subject  to  executors,  because  they  are  the  legal  heirs  in 
^obilihus.     But  here  the  subject  is  heritable,  and,  by  the  same  prin- 
<^iple,  the  destination  being  to  heirs  whomsoever,  the  grantee  will  be 
succeeded  by  his  heir-at-law,  according  to  the  rules  of  feudal  succes- 
sion, as  the  proper  heir  in  heritaga    The  rule  with  respect  to  the 
construction  of  the  term  "  heirs"  was  laid  down  with  great  precision 
from  the  Bench  in  Bowie  v.  Bowie,  23d  February  1809.    The  result  F.  c. 
will  be  the  same,  if  the  charter  make  no  mention  of  heirs,  notwith- 
standing the  ancient  feudal  notion  which  restricted  the  vassalage  to 
(he  personal  choice  of  the  superior,  and,  if  the  destination  should  be 
to  a  restricted  series  of  heirs — as,  for  instance,  to  heirs-male — ^and 
they  should  fail,  then  the  heir-at-law  will  come  in.    Should  the  heir- 
'ii'hiw  fail,  the  Crown  succeeds  as  last  heir,  and  generally  makes  a 
ijift  to  the  person  whom  it  is  probable  that  the  deceased  proprietor 
w^ould  have  favoured,  if  he  had  made  a  settlement.    Thus  the  superior 
is  for  ever  divested  of  the  grant,  unless  it  contains  a  special  rcserva- 
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Part  III.      tion  by  a  clause  of  return,  or  by  a  clause  of  re-emption,  which,  as  we 
Chapter  II.    ^^^^^  afterwards  see,  entitles  him  to  reacquire  it  by  purchase  in  pre- 
ference to  other  parties. 
Dispositive  As  the  dispositive  is  the  ruling  clause,  the  rights  of  parties  claiming 

claube!^""        under  the  deed  are  determined  by  it.     Accordingly,  where  the  fee  of 
a  property  was  given  to  one  person  by  the  dispositive  clause,  and  the 
precept  of  sasine  contained  warrant  for  infefting  a  different  person  in 
the  fee,  the  right  of  fee  was  held  to  be  determined  by  the  dispositive, 
and  it  was  observed  that  the  effect  of  the  discrepancy  was,  not  to  vest 
the  fee  in  the  party  named  in  the  precept,  because  there  was  no  act 
of  transmission  to  him,  but  to  make  the  true  disponee's  right  still  per- 
sonal, inasmuch  as  the  mistake  in  the  precept  prevented  his  converting 
M.  4295 ;         it  into  a  real  right  by  infeftment ;  Shanks  v.  Kirk-Session  of  Cerw, 
MioBs,  L.  C.     27th  January  1 797.     And  in  another  case,  where  the  estate  was  given 
by  the  dispositive  clause  to  the  disponee  and  heirs-male  of  his  body, 
but  the  procuratory  authorized  resignation  for  new  infeftment  in  fa- 
vour of  the  disponee,  and  the  heirs  of  his  body,  the  dispositive  clause 
4  s.  824.  received  effect ;  Forrester  v.  HiUchison,  11th  July  1826.   It  is  certainly 

a  great  advantage  of  the  forms  recently  introduced,  that,  by  the  avoid- 
ance of  repetitions,  the  risk  of  such  errors  as  these  is  removed ;  but 
we  are  to  be  proportionally  more  careful  in  securing  perfect  accuracy 
in  the  dispositive  clause,  for,  although  it  cannot  be  contradicted,  any 
ambiguity  in  it  may  be  explained  by  expressions  occurring  elsewhere ; 
and,  even  when  omissions  in  it  are  manifest,  it  has  hitherto  been 
allowed  to  supply  them  by  reference  to  other  parts  of  the  deed,  as  in 
M.  voce  "  Tail-  Sutherland  v.  Sinclair,  26th  February  1801,  where,  two  substitutes  in 
N^^  ft  •  f  ^'      ^^^  destination  being  named  without  their  heirs,  the  clause  wasnever- 
L.  c.  45.        '  theless  construed  as  embracing  their  heirs,  because  they  were  con- 
tained in  the  procuratory  of  resignation  and  other  clause& 
Destination  Besides  heirs,  the  dispositive  clause  ordinarily  extends  the  grant  to 

TO  AM10NKE8.     asgignees.   As  long  as  the  feudal  rules  were  strictly  observed,  this  was 

necessary,  the  superior  not  being  bound  to  receive  a  stranger,  when  he 
had  not  consented  to  alienation  of  the  feu.  This  rule  was  practically 
abolished,  however,  and  power  of  disposal  conferred  upon  the  vassal  by 
the  20th  Geo.  II.  cap.  60,  §  12,  by  which  any  purchaser  from  a  proprie- 
tor duly  infeft  is  entitled  to  force  the  superior  to  receive  him.* 
n  irrppeem.  The  charter  bears,  that  the  grant  is  made  "  heritably  and  irre- 
*•  ABLY."  "  deemably."    The  latter  word  is  the  remnant  of  periods  of  civil  com- 

motion and  distrust,  when,  in  the  fluctuations  of  pov^er,  public  men 
inflicted  forfeiture  and  ruin  upon  each  other.  In  order  to  shelter 
themselves  from  the  effects  of  such  calamities,  those  who  apprehended 
them  granted  conveyances  of  their  estates  in  favour  of  parties,  w\\» 
although  ex  facie  absolute  disponees,  were  in  reality  trustees  merely, 

*  A  superior  may  also  now  bo  compelled  to  grant  entry  by  confimiation   10  &  11  V.  *. 
cap.  48,  §  6. 
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and  acknowledged  their  fiduciary  character  by  bonds  of  reversion  Pabt  III. 
granted  privately,  which  enabled  the  grantor,  when  the  storm  had  Cuap™  II. 
passed,  to  reassert  his  right,  and  obtain  possession  of  his  property. 
The  word  "  irredeemably^*  means,  that  the  conveyance  is  absolute  and 
pennanent,  no  right  of  reversion  or  redemption  remaining  with  the 
granter.  It  distinguishes  the  conveyance  upon  a  sale  from  the  con- 
veyance upon  a  mortgage,  the  latter  being  in  security  only,  and, 
therefore,  "  redeemably  always  and  under  reversion" 

(4.)  The  next  part  of  the  dispositive  clause  is  the  description  of  4.  Description 
the  subject.     There  is  no  invariable  rule  as  to  the  manner  in  which  ^^  ^^"^^^'^• 
the  lands  must  be  described.     Only  this  is  indispensable,  that  means  . 
be  furnished  for  ascertaining  with  certainty  the  lands  or  other  sub- 
jects conveyed.     We  shall  find  afterwards  that  a  general  conveyance 
of  all  the  lands  belonging  to  the  granter,  without  any  specification  of 
tbem,  is  an  efiectual  alienation,  and  may  even  operate  to  confer  a 
feudal  title,  if  it  contains  a  precept  of  sasine,  provided  evidence  is 
produced  to  the  notary  of  the  identity  of  the  lands  by  exhibition  of 
the  granter's  infeftments.     It  thus  appears,  that  a  description  by 
reference,  or  in  any  other  mode  which  secures  the  identification  of 
the  subjects,  is  sufficient ;  but  the  cases  are  rare  in  which  it  is  neces- 
sary to  adopt  a  method  exposed  to  so  many  inconveniences.     The 
regular  course  is  to  describe  the  subjects,  and  the  description  may 
be  either  general  or  particular.     In  the  conveyances  of  old  estates,  General  de- 
vUch  have  not  been  subdivided,  the  description  consists  simply  of  **^*"'""^''" 
the  name  of  the  lands,  and  they  are  thus  effectually  conveyed,  how- 
ever vast  in  extent,  and  without  any  specification  of  boundaries,  the 
ascertainment  of  these  being  sufficiently  secured  by  the  evidence  of 
the  granter's   possession.     When  the  lands  known   by  the  general 
name  have  been  erected  into  a  barony,  which  is  the  highest  species 
of  union  of  lands  and  heritable  rights,  a  conveyance  by  the  general 
name  carries  subjects  which  would  otherwise  require  to  be  specified. 
Therefore,  by  his  infeftment  in  the  barony  of  Lochow,  the  Earl  of 
Argyle  was  held  to  be  vested  in  the  burgh  of  barony  of  Inver^ry, 
although   not    mentioned   in  his  title;  Argyle  v.    Campbell,   15th  M. 9631. 
January  1668.     When  the  circumstances  permit  of  a  description  thus 
general,  it  is  evidently  upon  every  account  the  most  advantageous, 
fcincc  it  presences  brevity  and  simplicity  in  the  titles,  and  avoids  the 
ri^lc  of  error  incident  to  minuto  descriptions,  as  well  as  the  applica- 
tion of  the  rule  of  law,  which  restricts  what  is  general  to  the  particu- 
^ra  of  which  it  is  said  to  consist.     Of  this  rule  there  is  an  illustra- 
tion, as  well  as  a  caution  against  endangering  a  general  description  by 
specification,  in  the  case  of  Murray  v.  Oliphant's  Wife,  1st  February  M.  22G2. 
16:34.     Here  a  party  was  infeft  in  "  the  whole  Mains,"  containing  the 
lands  underwritten,  but  two  of  the  subdivisions  of  the  lands  known 
U  the  general  name  of  the  Mains  were  omitted,  and  his  right  was 
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held  not  to  extend  over  the  omitted  portions.     When  it  may  be 
necessary  from  any  circumstance,  therefore,  to  give  the  particulars, 
the  enumeration  ought  to  be  guarded  by  such  words  as  leave  the  con- 
veyance still  to  depend  upon  the  general  description — as,  for  instance, 
"  or  of  whatever  other  or  additional  parcels  the  said  lands  of  A.  tnaj 
'^  consist."     The  description  in  the  previous  titles  is  evidently  the 
best  probable  test  that  the  grantee  acquires  that  which  belongs 
to  his  author,  and  so  the  general  practice  is  to  adopt  that  descrip- 
tion.    Where  the  lands  were  formerly  known  by  another  name,  or 
passed  under  a  different  description,  or  where  the  grant  forms  a  part 
only  of  the  grantor's  estate,  then  it  may  be  advisable,  besides  tbe 
new  or  limited  description,  to  insert  that  by  which  the  lands  sold,  or 
those  of  which  they  form  a  part,  were  formerly  known.   When  a  part 
of  the  lands  known  by  a  general  description  has  been  sold  to  another 
party,  a  disposition  of  the  remainder  under  the  general  deacripiion, 
qualified  by  the  words,  "  a^  possessed  by  me"  will  generally  suffice  to 
limit  the  grant ;  but  the  reference  to  the  grantor  s  possession  is  not 
necessarily  taxative  (t.e.,  it  does  not  necessarily  limit  the  grant  to 
the  remainder) ;  and  so,  in  Gardner  v.  Scotts,  6th  December  1839, 
reversed  3d  March  1843,  a  party  having  sold  16  acres  of  his  propertj 
afterwards  granted  a  disposition,  in  which  the  general  description 
was  inserted  without  any  mention  of  the  part  previously  sold.    The 
second  disponee  made  up  his  title,  and  possessed  in  such  a  manner 
as  to  enjoy  the  profits  of  a  mid-superiority  over  the  16  acres,  which 
possession  was  homologated  by  the  prior  disponee.     It  was  held  by 
the  Court  of  Appeal  that  the  words,  ^* as  possessed  by  me"  were  not 
taxative,  defining  the  precise  limits  of  the  lands,  but  were  in  the 
circumstances  to  be  held  descriptive  or  demonstrative,  and  were  not 
inconsistent  with  the  attainment  by  the  second  disponee's  prescriptive 
possession  of  a  valid  right  to  the  mid-superiority.     See  Lord  Fuir 
lerton's  opinion,  which  was  supported  and  eulogized  by  the  Lonl 
Chancellor  and  Lord  Brougham  as  a  masterly  judgment   Trivial  dis* 
crepancies  in  the  orthography  of  the  name  of  lands  arc  disregarded, 
where  there  is  no  reasonable  doubt  of  the  identity ;  Malcolm  v.  Cafnp- 
heU,  7th  July  1849. 

Besides  the  general  description,  and  the  description  by  detail  of 
the  names  of  lands  and  other  subjects,  the  grant  may  be  described 
by  its  limits,  in  which  case  the  charter  is  called  by  Craig  c&arto  ex- 
tensa  or  extenta,  and  in  modem  language  a  hounding  charter^  the 
subject  in  this  case  being  ager  limitaneus.  To  tbe  effect  of  this  in 
restricting  the  rights  of  the  grantee  it  is  very  necessary  to  attend. 
When  the  limits  of  a  subject  conveyed  are  not  specified^  tbe  gninlcc 
may  acquire  certain  privileges,  and  even  rights  of  property,  over 
other  lands  either  adjoining  or  discontiguous,  the  enjoyment  of  which 
during  forty  years  confers  a  right  which  will  pass  along  with  tiu 
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lands  under  the  general  name  of  parts  and  pertinents,  although  not     Fart  III. 
specified.    Now,  the  effect  of  a  bounding  charter  is,  that  tlie  grantee   chapter  II. 
can  acquire  by  it  notliing  which  lies  beyond  the  boundaries.     Of  this 
there  are  various  examples  in  all  the  authorities.     In  Young  v.  Car-  M.  9636. 
nidiod,  1 7th  November  1671,  a  piece  of  waste  ground  on  the  west 
side  of  a  close  had  been  possessed  for  forty  years  by  a  proprietor  on 
the  other  side,  but,  as  his  tenement  was  described  in  the  titles  as 
lying  on  the  east  side  of  the  close,  he  was  held  to  have  no  right  to 
prescribe  the  subject  in  question,  since  it  lay  beyond  the  bounds  of 
his  property.     So,  in  Kerr  v.  Dickson,  28th  November  1840,  affirmed  3  D.  164. 
18tb  July  1842,  the  boundary  in  the  titles  being  the  sea-wall,  i  BeU's  App. 
although  de  facto  the  property  was  bounded  by  the  sea,  the  owner 
was  held  excluded  from  claiming  land  to  be  gained  from  the  sea  by 
artificial  operations.    The  effect  of  the  bounding  charter  is  very  dis- 
tinctly shown  by  the  decision  in  Berry  v.  Holden^  10th  December  3  D.  205. 
1845.    Here  the  Crown  vassal's  boundary  was  "  the  water  of  Tay  on 
""  the  north.'^    By  a  subordinate  grant  he  subfeued  a  portion  of  the 
same  lands,  the  boundary  of  the  subfeu  being  *'  the  flood  mark  on 
"  the  north.'*    The  question  which  arose  was,  whether  the  subfeuar 
had  acquired  right  to  the  ground  between  high-water  mark  and  the 
mer.     It  had  been  settled  by  decisions  referred  to  in  the  report, 
that  a  party  whose  boundary  is  the  sea  flood  has  no  right  of  property 
io  the  shore,  and  as  the  subfeuar's  boundary  was  the  flood  mark,  the 
Court  found  that  he  had  no  right  to  the  ground  claimed,  but  that  it 
belonged  to  the  Crown  vassal,  whose  boundary  was  the  river.     The 
case  of  Magistrates  of  St,  Monance  v.  Mackie,  5th  March  1845,  is  to  7  D.  582. 
the  same  effect,  and  the  study  of  it  will  be  found  useful  in  the  inter- 
pretation of  such  boundaries.     Here,  in  the  title  of  one  party,  the 
''oundary  was  ^^  the  common  passage  and  full  sea,''  and,  in  that  of 
another,  **  the  full  sea,"  and  sometimes  "  the  full  sea  the  High  Street 
**  intervening.*'     Both  these  titles  were  held  to  debar  the  proprietors 
from  acquiring  any  property  beyond  the  High  Street  or  common 
passage.     So  also  in  Smith  v.  The  Ojflcers  of  State,  13th  July  1849,  6  Beirs  App. 
the  boundary  being  the  sea-shore,  the  vassal  was  held  by  the  House 
of  Lords  to  have  no  right  to  enclose  ground  covered  by  the  sea  in 
ordinary  spring  tides. 

The  principle 'restraining  the  application  of  the  description,  where  Boundino 
limits  are  defined  by  the  charter,  is  shown  in  another  form,  where  ^"^"''^"'  ^^ 
Lnds  are  described  as  lying  within  a  particular  parish,  no  land  lying 
Uvond  the  boundaries  of  that  parish  being  claimable  as  part  and 
pertinent  under  such  a  title.     Of  this  there  is  an  example  in  Oordon  13  p.  i. 
V.  Grant,   12th  November  1850,  confirming  the  earlier  decision  in 
Ifeplnim  v.  Duke  of  Gordon,  25  th  November  1823.     But,  although  2  S.  525. 
the  bounding  charter  prevents  the  acquisition  of  property  beyond  its 
fiounds  by  possession  as  part  and  pertinent,  the  rule  does  not  extend 
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Part  IIL     to  the  acquisition  of  servitudes,  as  of  pasturage,  whicli  may  be  effec- 
Chaptkb  II.   tually  established  by  prescriptive  possession  upon  subjects  beyond  the 
5  D.  1337;  3     bounds ;  Beaumont  v.  Lord  Ghnlyon^  11th  July  1843. 
Ross,  L.  C  456.^     When  the  grant  is  described  both  by  boundaries  and  by  measure- 
ment, the  boundaries  determine  its  extent,  although  containing  a 
larger  quantity  of  grounds  than  the  measurement ;  Ure  v.  Anderso^i^ 
26th  February  1834,  referred  to  as  authoritative  in  House  of  Lords 
in  the  subsequent  case  of  Oardner,  supra  ;  and  the  same  was  held 
in  Fleming  v.  Baird,  12th  June  1841.    The  latter  case  also  affords 
an  example  of  the  principle,  that  deeds  are  to  be  interpreted  not 
by  the  letter,  but  by  the  necessary  intention,  of  their  language ; 
for,  in  this  case,  the  boundary  being  the  bank  of  a  canal,  that  was 
held  to  mean,  not  the  water  line,  but  the  exterior  line  of  the  towing 
path.     The  case  of  Swan's  Trustees  v.  Muirktrk  Iron  Company,  1st 
February  1850,  is  to  the  same  effect.     The  effect  of  a  description  by 
measurement  depends  upon  the  question,  whether  the  quantity  of 
land  formed  a  condition  of  the  contract.     If  it  did,  and  if  it  shall 
prove  that  the  subject  either  greatly  exceeds,  or  falls  far  short  of, 
the  measurement,  then  the  transaction  will  be  annulled,  as  proceed- 
ing upon  essential  error.     Of  this  we  had  formerly  an  example  in 
Hepburn  and  Som£rviUe  v.  Campbell,  4th  July  1781,  where  the  ad- 
vertisement and  proven  rental  of  lands  sold  showed,  that  by  intention 
and  imderstanding  the  only  sale  extended  to  2i  acres.     The  de- 
scription, however,  included  seven  acres,  and  so  the  sale  was  annulled. 
But,  when  the  measurement  is  not  an  inherent  quality  of  the  contract, 
it  is  descriptive  or  demonstrative  merely,  and  not  taxative,  and,, 
therefore,  in  Hannay  v.  Creditors  of  Bargaiy,  26th  January  1 785, 
no  abatement  of  the  price  was  allowed  for  a  deficiency  of  96  acres  out 
of  1710. 

If  the  description  refers  to  a  plan  for  its  boundaries,  that  will  make 
the  deed  a  bounding  charter.  When  the  boundary  is  a  wall,  the 
effect  depends  upon  the  words  used.  If  the  subjects  are  conveyed 
with  the  wall  by  which  they  are  bounded,  the  whole  wall  is  the  pro- 
perty of  the  grantee.  If  they  are  bounded  by  the  wall,  then  it  is 
excluded  from  the  grant.  Where  the  wall  is  to  belong  in  equal  pro- 
portions to  the  adjoining  proprietors,  the  boundary  is  the  centre  of 
the  mutual  wall  or  gable  between  the  properties. 

At  the  end,  and  as  part  of  the  description  of  the  subjects,  there 

are  inserted  the  words,  "parts,  pendicles,  and  pertinents ' of  tfie same" 

Whatever  is  accessory  to  the  property  passes  as  pertinent.     In  the 

words  of  Blackstone,  by  land,  which  is  nomen  generalissimum,  every 

thing  terrestrial  will  pass ;  and  he  cites  the  maxim — Cujus  est  solum, 

" pliedAssi™ a- ^^^  ^^  usque  ad  CGBlum — of  which  there  occurs  an  illustration  in 

"tion,"App«.    Downie  v,  Alexander,  13th  June  1777,  where  it  was  held,  that  the 

p.°755'  '  conveyance  of  an  area  in  liferent  gave  right  to  a  tenement  afterwards 
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erected  upon  it.     Other  cases  to  the  same  effect  will  be  found  noted     Part  III. 
in  Brown's  Synopsis  under  "  Implied  Assignation/'    Pertinent  in-    p       7^  ^j 
eludes  not  only  what  is  naturally  accessory,  as  buildings  and  wood,  p^,,^  ^^j,  pg 
but,  as  we  have  already  noticed,  rights  also  acquired  by  possession  TiNEifTs,  cmv* 
oyer  other  lands,  whether  contiguous  or  separate.     The  mention  of 
parts  and  pertinents  is  not  a  necessary  condition  of  the  acquirement 
of  rights  of  that  description.     It  is  correctly  observed  by  the  Lord 
Justice-Clerk  Hops,  that  "  a  grant  of  the  lands  of  A.  is  as  extensive/is  I).  7. 
"  as  a  grant  of  the  lands  of  A.  with  parts  and  pertinents."    The' 
question  in  such  cases  is  what  lands  fall  under  the  designation  of  A 
as  known  in  the  countiy.     Of  the  things  which  are  naturally  or 
directly  accessory,  it  was  formerly  doubted,  whether  mills  erected  on  Milus  pass  / 
the  ground  passed  as  part  and  pertinent,  or  formed  a  separate  tene- 
ment, and  required  to  be  conveyed  specially.     This  doubt  was  found- 
ed upon  the  feudal  usages,  by  which  the  mill,  with  the  privilege  of 
astricting  the  vassals  to  it  and  exacting  multures,  was  a  source  of 
gain  to  the  superior.     In  the  same  way  the  superior,  in  the  days 
when  the  feudal  power  was  strong,  kept  ovens  and  wine-presses, 
exacted  duties  for  baking,  and  kept  a  smith,  and  claimed  his  profits  ; 
and  examples  are  given  by  Ross  of  thirlage  to  the  baron's  oven,  as  ii.  ic,9. 
well  as  to  his  mill,  and  of  reservation  of  the  rights  of  smithies,  and 
of  brewing,  and  ale-selling.     There  is  no  doubt  that  a  mill,  like  any 
other  part  of  the  superior's  property,  may  be  formed  into  a  separate 
tenement  by  a  special  conveyance,   but,   in  accordance  with  Mr. 
Erskine's  opinion,  it  was  decided  in  Rosey.  Ramsay y  I7th  June  1777,  M.  %45  ; 
that  mills,  although  not  specified,  are  carried  by  a  disposition  of  lands  ^^^^^*'^>  '^^^*' 
as  parts  and  pertinents. 

Difficulty  has  been  felt,  where  the  effect  of  a  sale  has  been  to 
introduce  an  additional  party  to  the  use  or  enjoyment  of  a  com- 
mon property  or  privilege  of  such  a  nature  as  not  to  be  capable  of 
limitation  in  proportion  to  the  extent  of  the  property  acquired. 
So,  where  two  proprietors  had  been  found  by  the  Court  to  have  a 
Joint  right  and  common  property  in  a  loch  eleven  miles  long,  one 
of  ihem  having  disponed  a  part  of  his  property  with  lake  and  per- 
tinents, the  question  arose,  whether  the  disponee  became  a  parti- 
cipant in  the  joint  right  and  common  property  of  the  loch.     The 
Court  decided  that  he  did  acquire  right  to  a  share  of  his  author's 
joint  interest ;  Menziesy.  Macdonald,  10th  March  1854  ;  affirmed  on  i6  D. 827. 

;kppeal. 

With  regard  to  external  accessories,  or  parts  and  pertinents  claimed  External  ao 
in  connexion  with  other  lands  than  those  mentioned  in  the  grant,  as  paut  and  * 
tlieie  is  no  doubt,  that  immemorial  possession  of  a  subject  as  part  and  pertinent. 
pertinent  of  lands  in  the  title  is  sufficient  to  exclude  any  one  who 
cannot  produce  a  special  right.     This  principle  is  the  express  ground 
of  the  decision  in  Olendoriwyne  v.  Parton,  5th  July  1716  ;  and  the  m.  9643. 
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Put  III.     rule  is  exhibited  iu  very  numerous  ciises,  where  a  great  variety  of 
CuAFnRlll    "S^'s.  connected  with  subjccLs  cxtcrdal  to  those  described  in  tfcc 
grant,  liavc  been  held  to  bo  effectually  transferred  by  a  couvcyancc 
with  parts  and  pertinents.     Of  these  the  following  are  esampleg,  vk, 
M.  W32.  Borthwick  v.  Lord  Borthwick,  14th  February  1668,  where  a  right  was 

sustained  to  common  pasturage  in  a  muir,  which  had  been  poBsessetl 
M.  9637.  by  the  granter  at  the  date  of  the  sale.    In  Lithgote  v.  Wilkiaon,  ISth 

H.  9044.  January  1697,  and  Peden  v.  Magistrates  of  Paisley,  21st  November 

1770,  a  seat  in  church,  and  a  burial-place,  were  held  to  be  conveyed 
M  06S8  ^  parts  and  pertinents;  and  in  NiAet  v.  Eirig,  7th  February  1724, 

M.KO(«"Pro-     A  moveable  dial  upon  a  fixed  standard  in  a  garden.     In  fniid  v 
^  perty,"  App*'  Douglas,  24th  January  1800,  eel  cruives  in  a  river  were  held  to  haw 
been  carried  as  part  and  pertinent  in  the  conveyance  of  land  along 
its  bank.     The  principle  applies  also  to  whatever  is  gained  from  the 
sea  aliuvione,  and  to  rochs,  and  rocky  islands,  near  the  shore.   See  the 
Hume,  552.      observationB  of  the  Lord  President  in  Innes  v.  Botmit,  27th  Ha; 
1807.    Here  a  sandbank  raised  by  the  sea  was  hold  to  pass  as  per- 
tinent of  the  land  on  the  adjacent  shore. 
Inrt.  ii.  6, 3.  With  regard  to  discontiguous  subjects  it  is  stated  in  Erskine,  "  that 

DiBooirriQuoBB  «  ggparate  farms  or  tenantries,  though  not  formerly  reputed  to  belong 
D  AS  "  to  the  land  conveyed,  may  be  carried,  if  possessed  as  pertinent 
""■  "  beyond  the  memory  of  man."  He  guards  the  doctrine  by  saying, 
that  a  discontiguous  subject  can  seldom  be  possessed  as  part  and 
pertinent,  and  that  a  claimant  who  is  infeft  in  contiguous  lands  will 
be  preferred  on  more  slender  proof  of  possessioiL  But  there  is  no 
doubt  of  the  general  principle,  that  lands  lying  disjoined  from  the 
lands  conveyed  will  pass  as  part  and  pertinent,  if  enjoyed  by  pre- 
scriptive possession,  and  not  claimed  by  another  party  under  a  special 
title.  Of  this  there  is  an  example  in  Fors^  v.  Durie,  1st  March 
1632 ;  and  in  Briice  v.  Dairi/mple,  23d  December  1 709,  an  orchard 
lying  discontiguous  was  held  to  be  conveyed  under  the  general  words 
'*  houses  and  yarda"  Even  wlien  lauds  are  included  in  the  tide  of 
a  party  as  separate  tenements,  that  does  not  prevent  another  from 
acquiring  right  to  them  as  part  and  pertinent  of  his  property  l>v 
immemorial  possession ;  Countess  of  Moray  v.  Wemyss,  20th  Februarr 
1675.  In  Magittmtet  of  Perth  v.  Earl  of  Wemysa,  19th  November 
1829,  it  was  held,  that  the  intervention  of  a  river  is  no  bar  to  the 
acquisition  of  an  island  by  prescription  as  part  and  pertinent  of  a 
barony,  and  that  the  right  thus  acquired  will  prevail  over  a  tiilo 
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convejance  of  parts  and  pertinents,  the  possession  must  be  a  posses-     Pabt  III. 
sion  as  of  property,  and  not  by  way  of  servitude  merely  (that  is,  the    ^^         ,, 
exercising  certain  rights,  not  inconsistent  with  the  property  being  in  Nature  of 
another),  and  possession  by  way  of  servitude  affords  no  foundation  pop^kssion  to 
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for  prescribing  a  right  of  property  in  competition  with  another  whose  uioht  of  fro- 
possession  can  only  be  ascribed  to  a  right  of  property  ;  Earl  of  Fife's  q^g*^!;^ 
Trusteea  y.  Cuming,  25th  January  1831.  And,  where  lands  are 
claimed  as  part  and  pertinent,  tlie  possession  founded  upon  must 
have  been  possession  by  virtue  of  the  property  of  the  principal  sub- 
ject Therefore,  a  glebe  of  four  acres  surrounded  by  a  barony  having 
been  possessed  by  the  proprietor  of  the  barony  for  forty  years  in 
consequence  of  an  agreement  of  the  presbytery  to  feu  it,  which 
agreement  was  never  completed,  he  was  not  allowed  to  ascribe  his 
possession  to  the  titles  of  the  barony,  or  to  claim  the  subjects  as  part 
and  pertinent  of  it ;  Scot  v.  Ramsay,  15th  February  1827.  6  S.  367. 

It  is  a  general  rule,  that  the  greater  regalia  cannot  be  conveyed.  Greater  r(>- 
mJeas  specified;   and,  although  it  has  been  doubted  whether  the ^^'^^,^^^^^^^ 
regalia  of  lesser  importance  do  not  require  mention  also  to  make  part  and  per. 
them  pass,  yet  it  was  held,  that  a  right  of  ferry,  which  is  one  of  the  ^^^^^• 
re^ia  minora,  is  effectually  acquired  by  prescriptive  possession  under 
a  charter  of  barony  with  a  clause  of  parts  and  pertinents ;  Duke  of  lo  D.  896. 
Montrose  Y.Madnti/re,  10th  March  1848.    Although  salmon-fishings,  Salhon- 
being  inter  regalia,  cannot  be  acquired  without  mention,  a  grant  ''^hi^os- 
cum  piscaiionibtis  not  specifying  salmon,  followed  by  forty  years' 
possession,  was  held  to  form  a  good  right;   Duke  of  Queen^berry  v.  m.  1425i. 
Viscount  Stormont,  August  1773 ;  but  for  this  purpose  rod-fishing  is 
not  sufficient  possession ;  Duke  of  Sutherland  y.  Ross,  11th  June  1836.  h  S.  960. 
The  same  was  held  in  Milne  v.  Smith,  23d  November  1850.    Ini3D.  112. 
Ramsay  y.  Duke  ofRocAurghe,  9th  February  1848,  a  proprietor  infeft  10  D.  661. 
cum  piscatianibus  was  held  to  have  established  a  right  to  salmon 
fishing  in  the  Tweed  by  proof  of  forty  years'  fishing  with  cairn-nets 
attached  to  the  banks.    The  right  of  trout-fishing  was  held  to  be  con- 
veyed as  part  and  pertinent,  in  the  case  of  Garmichael  v.  Colquhoun,  m.  9645. 
20th   November  1787;  and,  in  the  later  decision  o{  Mackevzie  v.  8S.8I6. 
Rose,  26th  May  1830,  it  was  held,  that  a  proprietor  of  lands  adjacent 
to  a  river  is  entitled  to  fish  for  trout,  so  far  as  his  property  extends, 
with  rods,  but  not  with  net  and  coble,  or  in  any  way  prejudicial  to 
the  salmon-fishings,  and  that  this  is  a  privilege  inherent  in  his  right 
of  proi>erty.     To  the  same  effect  is  Macdonald  v.  Farquharson,  14th  16  S.  259. 
December  1836.     The  right  of  fishing  implies  a  right  of  access  to  the 
banks  of  the  river  in  the  way  least  oppressive  to  the  adjoining  heri- 
tors ;  Miller  v.  Blair,  22d  November  1825  ;  upon  the  principle,  that  4  S.  214. 
the  grant  of  anything  implies  whatever  is  requisite  for  its  use,  as  the 
gift  of  a  fountain  would  be  unavailing  without  liberty  of  access  to 
enjoy  it. 

34 
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Wliile  the  clause  of  parts  and  pertinents  is  sufficient  to  transmit 
whatever  is  capable  of  being  acquired  under  that  character,  it  is  an 
■T  established  rule,  on  the  other  hand,  that  whatever  does  not  fall  under 
the  description  of  part  and  pertinent,  as  a  right  of  salmon-fishing, 
or  a  subject  bejond  the  limits  of  lands  specially  bounded,  must  be 
mentioned  in  the  dispositive  clause,  in  order  to  its  being  conveyed. 
It  will  be  unavailing,  that  anything  intended  to  be  conveyed  is  men- 
tioned in  other  clauses,  for  these  have  not  a  transmitting  power.  It 
is  the  dispositive  clause  which  ascertains  and  transmits  the  subjects 
to  which  tbe  grantee  is  to  have  right.  None,  therefore,  are  tranii- 
mitted  unless  they  are  mentioned  in  it  Of  this  rule  there  is  an  illus- 
tration in  the  case  of  £"0^  of  Aboyne  v.  Farqukaraon,  16th  November 
1814,  where  a  party  claimed  a  right  of  hunting  over  tbe  property  of 
another  00  the  strength  of  the  words,  cum  aucupationibus  et  vetuttion- 
ibus.  These  words,  however,  were  not  in  the  dispositive  clause  of  his 
title,  but  in  the  tenendas,  of  which  the  office  is  not  to  transfer  tbe 
right,  but  to  describe  tbe  tenure  by  which  it  is  held,  and  the  Court 
being  of  opinion,  that  hunting  was  a  right  which  does  not  naturally 
arise  as  part  and  pertinent,  and  too  Important  to  be  acquired  as  a 
servitude,  the  claim  was  disallowed,  and  the  decision  was  affirmed, 
22d  April  iai& 

In  conclusion,  it  only  remains  to  notice  here,  that,  when  a  right  is 
conveyed  per  expressum,  it  is  preferable  to  a  claim  under  a  clause  nf 
part  and  pertinent;  Scot  v.  Lindsay,  22d  July  1635.  Here  infefl- 
ment  in  a  loch  per  ea^reseum — that  is,  the  loch  being  specially  dis- 
poned by  name  in  tbe  conveyance — was  preferred  to  a  prior  infeft- 
ment  in  lands  immediately  adjoining  the  loch  which  contained  the 
words  cutn  lacu  et  piscationibus,  but  no  express  conveyance  of  the 
loch. 

At  the  end  of  the  description,  it  is  usual  to  name  the  parish  in 
which'the  subjects  lie  ;  and,  if  they  are  in  more  than  one,  the  name 
of  its  own  parish  and  shire  is  subjoined  to  each  portion  of  the  de- 
scription. 

As  the  dispositive  clause  is  the  measure  of  the  vassal's  right,  any 
reservations  in  favour  of  the  superior — for  example,  of  mines  and 
minerals,  or  of  other  rights — ought  to  be  introduced  here ;  and,  under 
the  forms  of  the  recent  Statute,  this  is  the  only  clause  in  which  they 
can  with  propriety  he  introduced  ;  but,  to  relieve  this  part  of  the  sub- 
ject of  further  detail  at  present,  in  order  that  the  general  form  of  the 
feudal  investiture  may  be  more  readily  apprehended,  we  shall  defer 
the  observations  which  may  be  necessary  with  regard  to  risfhts  specially 
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carefully  borne  in  mind.  As  the  effect  of  an  English  deed  is  deter-  Part  III. 
mined  by  what  is  contained  in  the  premises,  so,  with  us,  any  omission  Chaptkr  IT. 
in  the  dispositive  is  not  supplied  by  insertion  in  other  clauses,  because 
the  granter  in  these  clauses  does  not  transmit,  but  does  something 
supplementary  to  the  transmission,  of  which  the  nature  and  extent 
are  already  determined  by  the  words  of  the  dispositive  clause.  One 
effect  of  the  forms  introduced  by  the  Lands  Transference  Act  will  be 
in  a  large  measure  to  preclude  the  occurrence  of  such  questions  in 
titles  originating  after  its  date  ;  but  the  rules  of  law  for  determining 
the  effect  of  conflicting  expressions  in  different  clauses,  or  the  intro- 
duction into  one  clause  of  what  properly  belongs  to  another,  must 
always  be  important  in  determining  the  rights  resulting  from  titles  of 
a  date  previous  to  that  Statute. 

Term  of  Entry, — In  the  style  we  are  examining,  the  dispositive  Term  of  kktky 
clause  is  followed  immediately  by  the  teneridas  ;  but  it  will  now  bo 
proper,  in  accordance  with  the  first  section,  and  schedule  A,  of  the 
10  &  11  Yict  cap.  48,  to  insert  at  the  end  of  the  dispositive  a  clause 
cieclaring  the  term 'of  entry,  which  is  done  in  the  simple  words,  "  mth 
**  etUrif  at  the  term  of"  (Whitsunday  or  Martinmas,  and  year,  as  agreed 
on.)    It  is  true,  that  the  Act,  by  its  title,  refers  to  the  transference 
of  lands,  and,  by  its  preamble,  is  applicable  to  "  all  dispositions  and 
''conveyances,  and  other  deeds  and  instruments  necessary  for  the 
"  transmission  of  lands  and  other  heritages  in  Scotland,  not  held 
'^  bujgakge."    But  the  original  charter,  although  constituting  a  new 
dependency^  is  truly  a  conveyance  of  lands  ;  and  it  is  evidently  im- 
portant with  a  view  to  harmonizing  the  whole  system  of  conveyances, 
that  the  requirements  of  the  statute,  although  not  applicable  in  every 
respect  to  this  deed,  should  be  complied  with,  so  far  as  they  do  apply. 
The  effect  of  declaring  the  term  of  entry  will  appear,  when  we  examine 
the  clause  of  assignation  of  the  rents. 

3.  Tenendas. — This  clause  takes  its  name  from  its  first  word  in  the  ^^s  oriqinat. 
Latin  charter.     It  was  originally  combined  with  the  habendum,  and 
served  these  three  purposes,  viz::  (1.)  To  express  the  grant  by  its  par- 
ticulars and  appurtenances,  for  which  purpose  there  was  inserted  with 
^reat  prolixity  a  list  of  accessories,  privileges,  servitudes,  and  generally 
eveiy  description  of  right  connected  with  the  estate.     This  had  long 
disappeared  from  the  charter  of  a  subject-superior,  but  was  retained 
at  full  len^^li  in  Crown  charters  ;  from  which  also  it  will  now  be  ex- 
ploded by  the  operation  of  the  Act  10  &  11  Vict.  cap.  51,  passed  to 
amend  the  practice  with  regard  to  Crown  charters.     (2.)  The  next 
original  purpose  of  the  tenenda>8  was  to  limit  the  estate,  and  this  portion 
of  it  was  called  the  hahendvm^y  the  object  of  which,  as  we  have  seen,  is 
accomplished  by  inserting  the  destination  in  the  dispositive  clause. 
^3.)  The  third  purpose,  and  that  which  it  still  retains,  is  to  express 
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Part  III.     the  kind  of  holding.     Here,  as  we  hare  seen,  is  the  chief  differesce 
CnirTBB  II.   between  English  and  Scotch  feudal  conveyancing,  the  holdiDg  in 
England  being  limited  by  the  Statute  Quia  emptores  to  a  tenure  im- 
mediately of  the  chief  lords  of  the  feu,  while  in  Scotland  there  is  no 
restriction  in  the  granting  of  subordinate  or  aubaltem  holdiugi. 
TenaidMDota      We  have  already  pointedout  the  impotency  of  the  clause  of  ttn^miiu 
Riain"'"""  *  *"  confer  any  right  of  property  not  transmitted  by  the  dispoaitive 
F.  c.  clause,  of  which  we  had  an  example  in  the  case  of  Earl  ofAbope  v. 

Farquharson,  16th  November  1814.  As  the  rule  is  very  important, 
and  must  continue  to  be  so  in  questions  arising  out  of  old  titles,  which 
contain  a  careful  enumeration  of  particulars  not  expressed  in  the  dis- 
positive, it  must  be  borne  in  mind,  that  this  enumeration,  the  tents 
1. 524, 3d  E'.l".  of  which  will  be  found  in  the  Crown  charter  in  the  Style-book,  adds 
nothing  to  the  grantee's  right,  because  whatever  is  part  and  per- 
tinent of  the  lands  conveyed  is  carried  by  the  charter,  although  it  be 
not  mentioned,  and  anything  which  is  not  part  and  pertinent  cannot, 
as  we  have  already  seen,  be  transmitted  by  the  insertion  of  it  in  the 
tenandas,  the  latter  clause  being  merely  explanatory  of  the  dispositive. 
H.  2256.  The  principle  is  distinctiy  shown  by  the  case  of  Keith  v.  GraJiame,  SSth 

January  1668,  where  the  half  of  a  barony  being  disponed,  with  the 
words  cum  moria  et  mareaiie  in  the  tenendas,  it  was  held,  that  the  entire 
property  of  a  moss  belonging  to  the  barony  had  remained  with  the  dia- 
poner,  and  was  carried  by  his  subsequent  disposition  of  the  other  half 
of  the  barony.  At  the  same  time,  while  the  tenendeu  cannot  trans- 
mit a  right,  it  may,  in  some  cases,  raise  a  presumption  in  favour  of 
the  grantee,  so  as  to  entitle  him  to  establish  a  right  by  evidence  of 
possession ;  but  it  is  certain,  that  without  such  possession  no  right  is 
13  S  523.  conferred.  In  the  case  of  Sain  v.  Lord  Duffua,  4th  March  1834,  a 
conveyance  of  lands  with  "  all  and  sundry  mosses,  muirs,  pasturages," 
&C.,  in  the  dispositive  clause,  was  held  to  confer  no  right  to  a  com- 
monty,  because  no  sufficient  acts  of  property  were  proved.  This 
applies  &  fortiori  to  the  clause  of  tenendas.  The  meaning  of  the 
various  antiquated  terms  contained  in  the  old  form  of  the  ienmdiu 
is  explained  with  much  learning  by  Mr.  Roas,  and  by  Mr.  Erskine  in 
ii.  166.  his  title  upon  the  vassal's  right  by  getting  the  feu. 

MnDERH  PDB-        This  clause  is  now,  then,  limited  practically  to  these  two  purposes, 
ifMiulta.         ^'^>  ^°  point  out  the  superior  of  whom  the  lands  are  to  be  holden,  and 
to  prescribe  the  particular  kind  of  tenure.    In  the  example  before  us, 
it  is  a  feu-holding,  and,  the  purpose  of  the  original  charter  being  to 
create  a  new  dependency,  the  superior  is  necessarily  the  granter.  The 
Form  op  clause,  therefore,  runs : — "  To  he  holden  and  to  hold  all  and  tundry  the 

teMBtfai!^        "  ^»d«  '^I'i  others  cd>ove  disponed  hy  the  said  B.  and  his  foresaids  of 
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superior  should  protect  him  in  his  possession  of  the  feu.     Their  in-     Pjirt  III. 
terests  were  so  blended  together,  that  any  attack  upon  the  one  was   Chapter  II 
necessarily  an  invasion  of  the  rights  or  security  of  the  other ;  and,  as  Fo,jj,  ^^ 
the  vassal  was  bound  to  present  himself  equipped  for  the  field  at  the  clause  of 
call  of  his  over-lord,  so  the  superior  was  equally  bound  to  do  battle  for  ^^^^^^^^*" 
the  rights  of  his  vassal,  when  these  were  invaded ;  hence  the  word 
warrant,  through  the  medium  of  the  French  guerre,  and  English  war 
— ^an  etymology  entirely  agreeable  to  the  ancient  terms  of  the  clause, 
Contra  omnes  gentes  warrantizabo.    The  modern  terms  of  the  clause 
trace  their  origin  with  equal  significance  to  the  period  when  trials 
upon  warrandice  were  determined  by  single  combat.   The  words  are : — 
''  Which  lands  and  others  above  disponed,  with  this  feu-right,  and  the 
"  infefiment  to  follow  hereon,  I  bind  and  oblige  me,  and  my  foresaids, 
"  to  warrant  to  the  said  B.,  and  his  foresaids,  at  ail  hands,  and 
"  against  aU  mortals,"  or,  as  is  sometimes  seen,  '^against  aU  deadly,*' 
But,  if  this  was  a  condition  inherent  in  the  feudal  compact,  the  vassal's 
security  did  not  require  its  insertion  in  the  charter,  since  the  superior 
was  bound  by  their  very  relation  to  protect  him.    This  provision 
then  was  first  introduced,  according  to  Blackstone,  as  a  protection 
to  purchasers  against  the  operation  of  the  strict  feudal  maxim  which 
prohibited  alienation  of  the  feu,  the  security  which  it  afforded  being 
this,  that,  as  he  was  presumed  to  have  paid  a  price,  the  family  of 
the  vassal  who  inherited  the  price  were  bound  by  their  ancestor's 
obligation  of  warrandice  to  repay  it,  if  the  heir  challenged  the  sale. 

Having  already  treated  fully  of  the  subject  of  warrandice,  we  shall  Effect  of 
not  enter  into  any  detailed  recapitulation  here,  but  shall  refer  to  the  ^arbandicb. 
explanations  formerly  given  of  the  nature  of  warrandice  generally — of 
its  effect,  when  not  expressed,  but  left  to  be  implied  from  the  nature 
of  the  transaction — and  of  its  extent  according  to  the  different  degrees 
of  simple,  personal,  absolute,  and  real  warrandice.  In  more  imme- 
diate connexion  with  the  present  subject,  it  must  bo  remembered, 
that,  in  conveyances  of  land,  warrandice  is  chiefly  important  with 
reference  to  the  sufficiency  of  the  title.  Absolute  warrandice,  which 
is  that  in  the  clause  before  us,  imports  that  the  title  given  to  the 
grantee  is  unchallengeable,  but  not  that  the  lands  shall  be  free  from 
damnum  fatale.  We  have  seen  also,  that  warrandice  does  not  rear 
a  claim  in  favour  of  the  grantee,  until  the  subject  has  been  evicted ; 
and  that  his  claim  is  not  limited  to  the  price  and  interest,  but  extends 
to  the  value  of  the  subject  at  the  date  of  eviction.  The  abbreviated  Ardickviatkd 
form  of  this  clause,  introduced  by  the  Transference  of  Lands  Act,  ^^^^  "^ 

CLAUSE  ~~" 

consists  simply  of  these  words — "  /  gra/nt  warrandice,"  which,  by  EFFEirr'oF. 
section  3d,  are  declared,  unless  specially  qualified,  to  imply  absolute 
warrandice  as  regards  the  lands.  It  is,  therefore,  carefully  to  be  ob- 
served, that,  by  the  force  of  this  Statute,  these  general  words  havo 
now  a  different  effect  from  that  which  they  would  formerly  have  pro- 
duced.    Formerly,  a  general  obligation  to  warrant  implied  wanandice 
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PaktIII.         In  the  style  before  us,  the  feu-duty  is  an  annual  sum  of  money 
Chapter  II.   Payable  at  two  terms  in  the  year. 

Vassal  per-         The  vassal  is  by  the  feu-contract  personally  liable  to  the  superior 
HONALLY  LIABLE  for  tho  fcu-duties,  and  he  remains  so,  even  after  he  has  sold  the  lands, 

FOK  PEU- 

DUTIES.  until  the  new  purchaser  is  entered  with  the  superior ;  Wallace  v.  Fer- 

M.  4195.  gusan,  29th  June  1739.*    No  interest  is  exigible  upon  feu-duties,  un- 

less it  be  contracted  for,  until  a  judicial  demand  is  made,  but  interest  is 
4  D.  862.  ^jue  fi-oni  lY^Q  ^f^Q  of  a  summons ;  Tweeddale  v.  Aytoun,  2d  March  1842. 
Taxation  ok        The  reddendo  provides  also  for  the  casualty  of  relief,  and  for  the 

COMPOSITION 

composition,  '*  doubling  the  said  feu-duty  the  first  year  of  (he  entry  of 
*'  each  heir  and  singular  successor."  We  have  already  seen,  that  the 
heir's  liability  is  the  same,  whether  this  stipulation  is  made  or  not.  As 
regards  singular  successors,  the  effect  of  the  clause  is  to  restrict  the 
superior's  right,  which  would  otherwise  extend  to  a  year's  rent  or  profit . 
as  derived  by  the  vassal.  The  effect  of  the  words,  "  doubling  the  said 
'^feu'duty"  is  to  make  the  heir  and  singular  successor  liable  in  one 
year's  payment  besides  the  payment  for  the  year  current  at  his  entiy. 
But,  if  the  terms  used  are,  "doubling  the  said  feu-duty  the  first  year 
"  of  the  entry,  cfec,  and  that  over  and  above  the  feu-duty  for  the  year 
"  wherein  the  entry  is  made,"  then  the  liability  is  for  two  years*  feu- 
3  D.  1124.  duty  besides  that  of  the  year.  The  same  was  held  in  Earl  of  Zetland 
V.  Carron  Company ,  30th  June  1841,  where  the  expression  was,  a 
duplicand  of  the  said  feu^duty,  over  and  above  the  feurduty  of  the 
year.  In  this  case  an  inquiry  was  made  into  the  practice,  and  a 
tabular  view  contained  in  the  report  gives  seven  different  forms  of  the 
clause,  all  inferring  the  payment  of  three  years'  feu-duty. 


KANDICE. 


Origin  ok  war-  5.  The  Clausc  of  Warrandice. — This  is  an  obligation  springing  na- 
turally and  directly  from  the  purpose  of  the  feudal  contract  It  was 
implied  in  its  very  nature,  that,  in  return  for  the  vassal's  services,  the 

*  By  the  fenar  granting  a  separate  bond  to  his  superior  for  the  fen-duty,  there  may  be 
constituted  a  personal  obligation  prestable  against  the  original  fenar  and  his  rcpresentativt-s 
in  perpetuum — ^independent  entirely  of  the  feudal  obligation  in  the  charter — iftid  not  to  be  got 

1  Macq.  App.     rid  of  by  alienating  the  subjects  in  respect  of  which  the  feu-^uty  is  paid;  Kin^t  OoUege  of 
^^^Ti     "  Aberdeen  v.  Lady  Jamea  Sap,  11th  August  1854,  reversing  the  judgment  of  the  Coari  of 

*  ^'^'  Session,  11th  March  1852.     Here  the  terms  of  the  obligation  were,  that  the  Tassal  "bonnd 

"  and  obliged  himself,  his  heirs,  executors,  and  successors,  duly  and  regularly  to  make  pay- 
"  ment"  to  the  superior  of  the  feu-duty  stipulated  in  the  separate  charter.    In  the  caae  of 
14  D.  680.  Brown's  Trutteet  v.  Webster,  11th  March  1852,  the  party  bound  himself,  his  heirs,  execaton. 

and  successors  whomsoever,  to  content,  pay,  and  deliver  to  the  seller  a  sum  of  £375,  8<u  in 
name  of  ground-rent  or  feu-duty.  The  Court  of  Session  pronounced  a  similar  decisioo  to 
that  in  the  former  case,  finding  that  the  obligation  for  the  feu-duty  followed  the  Biibject8,ajid 
did  not  subsist  for  ever  against  the  original  purchaser  and  his  representatives.  The  Hoosc 
of  Lords  reversed,  and  hold  that  the  obligation  was  perpetual,  and  not  to  be  got  rid  of  by  the 

2  Macq.  App.     mere  transference  of  the  property ;  Elmsley  v.  Brovm,  <0c.,  26th  March  1856.    In  both 
^^'  these  cases  the  bonds  were  granted  in  implement  of  articles  of  roup,  which  bound  the  pur> 

chaser  to  grant  a  separate  personal  obligation  for  the  feu-duties.    Such  a  personal  oUi^tion 
t  ]  D.  495.  '"  perpetuity  may  even  bo  constituted  by  insertion  of  a  clause,  importing  that  effect,  in  thf* 

\  Macq.  Ai»p.     iiiatrunient  by  which  the  foiulal  right  is  originally  created ;  Smdl  v,  AftUar,  3d  Febniar^ 
945.  1840,  u»  rcvei-bcd  on  api>eal,  17th  March  1853. 
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superior  should  protect  him  in  his  possession  of  the  feu.     Their  in-     Part  III. 
terests  were  so  blended  together,  that  any  attack  upon  the  one  was    cha^teIi  II 
necessarily  an  invasion  of  the  rights  or  security  of  the  other ;  and,  as  po^j,  ^j, 
the  vassal  was  bound  to  present  himself  equipped  for  the  field  at  the  clause  op 
call  of  his  over-lord,  so  the  superior  was  equally  bound  to  do  battle  for  '^-**^"^'^*'- 
the  rights  of  his  vassal,  when  these  were  invaded ;  hence  the  word 
warrant,  through  the  medium  of  the  French  guerre,  and  English  war 
— an  etymology  entirely  agreeable  to  the  ancient  terms  of  the  clause, 
Contra  omnes  gentes  warrantizabo.    The  modern  terms  of  the  clause 
trace  their  origin  with  equal  significance  to  the  period  when  trials 
upon  warrandice  were  determined  by  single  combat.   The  words  are : — 
"  Which  lands  and  others  above  disponed,  with  this  feu-right,  and  the 
'*  infeftment  tofoUow  hereon,  I  hind  and  oblige  me,  and  my  foresaids, 
"  to  warrant  to  the  said  B,,  and  his  foresaids,  at  aU  hands,  and 
"  against  aU  mortals/'  or,  as  is  sometimes  seen,  ^^  against  aU  deadly,*' 
But,  if  this  was  a  condition  inherent  in  the  feudal  compact,  the  vassal's 
security  did  not  require  its  insertion  in  the  charter,  since  the  superior 
was  bound  by  their  very  relation  to  protect  him.     This  provision 
then  was  first  introduced,  according  to  Blackstone,  as  a  protection 
to  purchasers  against  the  operation  of  the  strict  feudal  maxim  which 
prohibited  alienation  of  the  feu,  the  security  which  it  afforded  being 
this,  that,  as  he  was  presumed  to  have  paid  a  price,  the  family  of 
the  vassal  who  inherited  the  price  were  bound  by  their  ancestor's 
obligation  of  warrandice  to  repay  it,  if  the  heir  challenged  the  sale. 

Having  already  treated  fully  of  the  subject  of  waiTandice,  we  shall  £ppkct  ok 
not  enter  into  any  detailed  recapitulation  here,  but  shall  refer  to  the  warrandice. 
explanations  formerly  given  of  the  nature  of  warrandice  generally — of 
its  effect,  when  not  expressed,  but  left  to  be  implied  from  the  nature 
of  the  transaction — and  of  its  extent  according  to  the  different  degrees 
of  simple,  personal,  absolute,  and  real  warrandice.     In  more  imme- 
diate connexion  with  the  present  subject,  it  must  bo  remembered, 
that,  in  conveyances  of  land,  warrandice  is  chiefly  important  with 
reference  to  the  sufficiency  of  the  title.     Absolute  warrandice,  which 
is  that  in  the  clause  before  us,  imports  that  the  title  given  to  the 
grantee  is  unchallengeable,  but  not  that  the  lands  shall  be  free  from 
damnum  fatale.    We  have  seen  also,  that  warrandice  does  not  rear 
a  claim  in  favour  of  the  grantee,  until  the  subject  has  been  evicted ; 
and  that  his  claim  is  not  limited  to  the  price  and  interest,  but  extends 
to  the  value  of  the  subject  at  the  date  of  eviction.     The  abbreviated  Abbukviated 
form  of  this  clause,  introduced  by  the  Transference  of  Lands  Act,  ^^^^  "'_ 
consists  simply  of  these  words — "  /  grant  warrandice,"  which,  by  epfeitt'of. 
section  3d,  are  declared,  unless  specially  qualified,  to  imply  absolute 
warrandice  as  regards  the  lands.    It  is,  therefore,  carefully  to  be  ob- 
served, that,  by  the  force  of  this  Statute,  these  general  words  have 
now  a  different  effect  from  that  which  they  would  formerly  have  pro- 
duced.    Formerly,  a  general  obligation  to  warrant  implied  wanandice 
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Takt  III.      according  to  the  nature  of  tlte  tranBaction.     If  tlie  conveyance  was 
CuArna  II     gratuitous,  it  boiind  the  granter  to  do  in  future  nothing  inconsistent 
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parties  cannot  be  held  to  have  had  in  view  burdens  imposed  under     Pabt  in. 

Sututes  not  existing  at  the  date  of  the  charter  or  contract,  is  now   chaptbb  IL 

conclusively  sanctioned  by  the  unanimous  judgment  of  the  Court  in 

ScoU  V.  Edmund,  25th  June  1850,  where  a  superior  having  bound  12  !>•  1077. 

himself  in  1789  to  relieve  the  vassal  of  all  payment  of  teind,  mini-| 

ster's  stipend,  and  all  public  and  parochial  burdens  whatsoevei/ 

imposed  and  to  be  imposed  on  said  lands,  and  public  burdens  having^. 

been  imposed  by  statutes  in  1812  and  1839,  it  was  held  that  the^. 

vassal  was  not  entitled  to  relief  from  assessments  made  under  the  ' 

authority  of  these  statutes,  but  only  from  burdens  imposed  or  to  be 

imposed  by  virtue  of  laws  in  existence  in  1789. 

Although  no  claim  of  warrandice  arises  before  eviction,  yet  it  is  iRnuATioir  or 
prudent  to  intimate  the  threatened  eviction,  and  the  proceedings  under  ^^'^^^"' 
it,  to  the  grantor,  in  order  that  he  may  not  have  it  in  his  power  to 
object  that  a  competent  defence  was  omitted.     But  it  is  only  as  a 
discretionary  step  that  intimation  nee.d  be  made,  for  it  is  no  defence 
to  the  grantor,  that  he  was  not  made  a  party  to  the  suit  under  which 
eviction  took  place,  unless  he  can  point  out  a  plea  which  would  have 
availed,  and  was  not  stated ;  Clark  y.  Oardon,  23d  June  1681.    When  M.  16605. 
the  objection  to  the  title  is  glaring,  the  grantee  has  his  recourse  with- 
out making  any  defence,  for  no  one  is  bound  to  maintain  a  right 
which  is  plainly  untenable.     This  is  one  of  the  points  decided  in 
Downie  v.  Campbell,  31st  January  1815.    When  the  lands  are  let,  the  F.  c. 
current  leases  are  excepted  from  the  warrandice,  reserving  to  the 
grantee  to  impugn  them  upon  any  ground  which  will  not  give  the 
tenants  recourse  against  the  grantor. 

As  an  example  of  warrandice  incurred,  reference  may  be  made  to 
RussM  V.  Malcolm,  Jsc,  25th  February  1853.  There  minerals  were  sold  15  D.  436. 
with  certain  specified  rights  and  privileges  to  the  purchaser  as  regarded 
the  use  of  the  surface  of  the  ground  in  working,  carrying  away,  &c 
Before  the  purchaser  s  right  had  been  feudalized  by  conveyance  and 
infeftment,  part  of  the  surface  was  acquired  by  a  railway  company, 
after  whose  infeftment  the  seller  of  the  minerals  could  not  give  an 
effectual  title  to  the  rights  and  privileges  stipulated,  these  being  in 
some  respects  greater  than  those  conferred  by  common  law  or  by  the 
Railway  Clauses  Act    The  sellers  were  found  liable  in  damages. 


6.  Clause  ofassigruition  o/writs  and  rents, — (1.)  The  purpose  of  the  Asbiqxatiom  or 

clause  of  assignation  of  writs  is  to  enable  the  grantee  to  vindicate  his  ^"""j; 

right  against  challenge,  by  showing  that  his  predecessors  and  authors  Purpobk  of 
have  possessed  the  subject  during  the  period  of  the  long  prescription  ^^  ^^^*^«^' 
upon  regular  and  complete  titles.  When  the  circumstances  allow 
of  it,  the  titles  are  not  only  assigned,  but  delivered,  and,  by  our 
previous  practice,  when  they  were  delivered,  a  declaration  of  the  fact 
was  inserted  immediately  before  the  clause  of  registration.  By  the 
new  statutory  form  the  assignation  of  the  title-deeds  includes  along 
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Part  III.  ^it,}!  jj  ^  declaration  of  the  delivery.  The  words  are : — "  J  astign  the 
CuATTEB  II.  "  write,  and  have  delivered  the  same  according  to  inventory ;"  snd,  by 
the  3d  section  of  the  Act,  it  ia  provided,  that  this  clause,  unless  spe- 
cially qualified,  shall  be  held  to  import  an  absolute  and  unconditional 
assignation  to  such  writs  and  evidents  and  to  all  open  procuratones 
and  precepts  therein  contained  to  which  the  disponer  has  right 
Upon  this  it  is  to  be  observed  here,  that  as  the  feu-eharter  generally 
conveys  a  portion  only  of  the  superior's  lands,  the  titles  remain  vith 
him,  and,  therefore,  there  can  be  no  declaration  of  delivery.  But  tfac 
grantee's  interest  is  secured  by  an  obligation  to  make  the  titlea  forth- 
coming to  him  when  required.  And,  again,  as  the  bare  sssignatian 
in  terms  of  the  Statute  would  impart  an  absolute  and  unconditional 
transfer  of  the  writs  and  their  clauses,  but  such  a  transfer  miglit  be 
inconsistent  with  the  interest  remaining  to  the  superior  for  the  rest 
of  hia  property,  the  clause  must  be  qualified,  in  order  to  limit  the 
grantee's  right  to  tlie  titles  so  as  to  correspond  with  the  grant  This, 
as  regards  both  the  assignation  and  delivery,  may  be  accomplished  by 
Fr.kH  fiK  using  the  assigning  words  of  the  statute,  thus  qualified : — "  Artd  i 

"  assign  the  writs  to  the  effect  of  maintaining  the  said  R,  and  hit 
"foresaids  in  the  right  of  the  subjects  her^  conveyed;  imd,  m  I^ 
"  same  cannot  be  herewith  delivered  up,  1  oblige  mysdfand  myfore- 
"  saids  to  make  them  forthcoming  to  the  said  B.  and  his  foreiaidi 
"  upon  aU  necessary  occasions,  upon  a  proper  receipt  and  obliffolm 
"for  re-delivery  within  a  reasonable  Ume,  under  a  auitabie  jwnaJiy- 
Such  accommodation  of  the  new  clauses  to  the  nature  of  the  parti- 
cular deed  is  clearly  competent  under  the  terms  of  the  1st  section  of 
the  Act,  which  authorizes  their  adoption  in  the  form,  or,  "  at  nearly 
"  as  may  be,"  in  the  form,  set  forth  in  the  schedule ;  and  the  3d  sec- 
tion, explaining  their  import,  expressly  contemplates  that  they  usy 
all  he  qualified.  Although  the  title^Jeeda  are  not  delivered,  it  is  very 
advisable  that  the  grantee  receive  an  inventory  of  them  certified  by 
the  granter,  which  will  both  serve  for  evidence  of  the  steps  of  tbe 
title,  and  save  dispute  when  access  to  the  deeds  is  required.  Thu 
I'st  OF  Assiu-  importance  of  right  to  the  titles,  and  of  securing  access  to  them,  is 
wRm!"  '^  shown  by  Proctor  v.  Anderson,  29th  June  1837.  Here,  in  a  competi- 
15  a.  1210-  tion,  a  disposition  and  sasine  were  objected  to  as  vitiated,  but  the 
title  of  the  claimant's  author  being  unexceptionable,  that  was  held 
to  protect  him  against  the  challenge,  for,  although  his  own  title 
should  be  reduced,  that  of  his  author's  remained  preferable  to  the 
other  claimants. 
AsBHiNATioNui-      (2.^  Bj  tho  foHner  styles  the  granter  assigns  the  rents  from  anil 
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bj  tbe  3d  section  of  the  statute^  but  the  effect  of  that  will  more  pro-     Pabt  III. 
perly  claim  our  attention  in  treating  of  the  disposition,  as  it  is  chiefly  chapter  II. 
in  sales  of  land  that  the  qualification  comes  into  force.     As  regards 
the  feu-charter,  it  is  sufficient  to  bear  in  mind  that  the  clause  now, 
as  fonnerljy  will  give  the  grantee  right  to  the  rent  of  the  subject  for 
the  possession  after  the  term  of  entry,  unless  by  the  lease  the  rent 
for  such  possession  was  payable  before  the  term  of  entry.    The  use  of  Use  of  clause 
this  clause  is,  that  it  gives  the  grantee  the  means  of  possessing  a  title  ^''  ^sbionation 
to  levy  the  rents,  although  he  may  not  be  infeft.    By  intimating  this 
assignation  to  the  tenant,  the  latter  will  be  effectually  precluded  from 
paying  to  the  grantor.     But  it  is  carefully  to  be  observed,  that,  while 
the  right  remains  personal,  the  grantee  not  being  infeft,  it  is  subject 
to  the  hazard  of  being  excluded  by  the  completion  of  a  real  right  in 
the  person  of  a  creditor  or  of  another  disponee  of  the  grantor,  for  a 
completed  assignation  of  rents  creates  only  a  personal  claim  against 
the  possessor,  while  a  real  right  attaches  the  thing  itself ;  and,  there- 
fore, a  right  completed  by  infeftment  is  preferable  as  regards  rents 
not  yet  payable  to  a  personal  right  by  assignation  or  arrestment  in- 
timated or  used  of  a  previous  date ;  HunUy  v.  Hume,  iSth  December  M.  2764. 
1628.    It  follows,  therefore,  that  intimation  is  not  necessary  when 
iflfeihaent  is  taken;  and,  in  W^>8ter  v.  Donaidson,  13th  July  1780,  m. 2902. 
&  disponee  infefb,  but  who  had  not  otherwise  intimated  his  right  to 
the  tenants,  was  preferred  to  the  rents  over  an  arrester. 

According  to  the  previous  form,  the  assignation, of  writs  and  rents  Warrakdice 
was  followed  by  a  clause  of  warrandice  of  that  assignation,  which,  in  or  writs  akd 
the  ordinaiy  case,  was  absolute  with  regard  to  the  writs — the  title  '^'*'™- 
in  conveyances  of  heritable  subjects  being  the  grand  object  of  the 
^^mndice — ^and  personal  with  regard  to  the  rents,  implying  that  the 
granter  has  done,  and  wiU  do,  no  act  prejudicial  to  the  grantee's  right 
under  the  charter  to  receive  the  rents.     But  when  the  new  form  is 
Copied,  and  when  the  agreement  of  parties  in  regard  to  the  warran- 
fliee  of  the  writs  and  rents  is  of  the  nature  we  have  stated,  it  is  unne- 
f-essary  to  have  any  separate  clause  of  warrandice  here,  for,  by  the  3d 
"^ion  of  the  statute,  the  general  terms,  "  /  grant  warrandice,"  are 
declared  to  import  absolute  warrandice  of  the  writs  and  evidents  as 
'^ell  as  of  the  lands,  and  warrandice  from  fact  and  deed  as  regards 
the  renta    When  there  is  any  flaw  or  doubt  in  the  title,  of  which  the 
:Tanter  does  not  choose  to  take  the  risk,  then  the  warrandice  must 
'^course  be  qualified  so  as  to  be  only  from  fact  and  deed 

7.  Obligation  to  relieve  of  public  burdens, — By  the  previous  form  the 
tranter  obliged  himself  to  relieve  the  grantee  of  all  cess,  stipend,  and 
"ther  public  burdens,  preceding  the  term  of  entry.  The  new  form 
'  1 : — ^*  I  bind  myself  to  free  and  relieve  the  said  B.  and  his  foresaids 
"  0/  all  feu-duties,  casualties,  and  public  burdens/*    By  section  3, 
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these  words,  unless  specially  qualified,  are  held  to  import  an  obliga- 
.  tion  to  relievo  of  all  feu-duties,  or  other  duties  and  services  or  coaual- 
ties  payable  to  the  superior,  and  of  alt  public,  parochial,  and  local 
burdens,  due  from  or  on  account  of  the  lands  prior  to  the  date  of 
entrr.     The  new  form  differs  from  the  old  chiefly  in  sDecifrinir  feu- 
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the  superior,  the  delivery  of  possession  was  held  to  be  sufficiently     Part  UL 

proved  by  the  seal  of  his  baillie  (a  term  derived  from  the  French   chapter  II. 

**  baiUer,"  to  deliver),  affixed  to  the  breve  testatum  or  charter,  or  by 

the  baillie's  separate  attestation,  of  which  we  have  already  referred 

to  an  example.    At  last,  the  advantage  of  written  titles  being  more 

and  more  felt,  they  assumed  by  degrees  a  consistent  fonn,  and  for  a 

period  of  200  years  this  consisted  of  a  charter  with  a  separate  precept 

delivered  to  the  vassal,  upon  which  infeftment  followed.     Thus  the 

feudal  investiture  consisted  of  three  instruments — the  charter,  the 

precept,  and  the  attestation  or  instrument  of  sasine.  It  would  appear, 

however,  that  the  precept  was  not  regarded  or  preserved  with  the 

anxiety  due  to  an  essential  portion  of  the  title,  for,  in  1594,  an  Act  i5H  c  218. 

was  passed  to  obviate  the  frequent  loss  of  precepts,  by  ordaining  that 

forty  years^  possession  upon  a  sasine  should  form  a  prescriptive  title 

without  production  of  the  precept.     This  inconvenience  was  first 

remedied  in  the  case  of  Crown  charters  by  the  Act  1672,  cap.  7,  1672,  c.  7. 

directmg  the  insertion  of  the  precept  of  sasine  in  the  charter  itself 

towards  the  end ;  and  the  rule  was  extended  by  practice  to  charters 

by  subject  superiors  also. 

The  precept  by  the  old  form  contained  a  desire  by  the  superior  to  ^^^  ^orm  of 
his  baillies,  whose  names  were  left  blank,  to  pass  to  the  ground  of  the  ^*'^'''"'* 
lands,  and  there  to  deliver  to  the  grantee,  or  his  heirs  or  assignees, 
heritable  state  and  sasine,  real,  actual,  and  corporal  possession  of  the 
lands,  by  delivering  to  them  or  their  attorney  who  should  produce 
the  charter  earth  and  stone  of  the  ground,  a  handful  of  grass  and 
com  for  the  teinds,  with  all  other  symbols  usual  and  necessary.  This 
ia  the  substance  of  the  clause, — the  formal  words  will  be  found  in  the  to],  iii.  p.  n, 
Style-book  ^'^  ^^- 

The  form  of  the  precept,  as  well  as  that  of  the  instrument,  has  Modern  form 
heen  materially  altered.    The  change  was  effected  by  the  Act  8  &  9 
Vict  cap.  35,  which,  by  schedule  A.,  prescribes  the  following  as  the 
form  of  the  precept  of  sasine: — ^* Moreover,  I  desire  any  notary- 
**  public,  to  whom  these  presents  may  be  presented,  to  give  to  the  said 
"  A,  or  his  foresaids,  sasine  (or  liferent  sasine,  or  sasine  in  liferent 
**  and  fee  respectively,  as  the  case  may  be)  of  the  lands  and  others  above 
**  disponed,"    By  section  5  it  is  provided,  that  a  precept  in  this  form, 
or  as  nearly  as  may  be  in  the  terms  of  the  schedule,  shall  be  as  valid 
^d  effectual  as  the  precept  before  in  use.    The  ultimate  effect  of  the 
fiew  form  is  the  same  as  the  old,  and  the  difference  in  the  style  is 
^tributable,  as  we  shall  find  when  we  examine  the  instrument  of 
i^ioe,  to  changes  introduced  by  the  same  Act  in  the  mode  and  cere- 
mony of  gfiving  sasine.    The  essential  point  of  the  delivery  of  posses- 
sion is  directed  by  both.   All  the  changes  are  in  the  circumstantials: — 
^1.)  There  is  no  baillie  named  in  the  new  form,  because  in  his  place 
the  notary-public  is  the  commissioner  desired  to  give  infeftment. 
^2.)  There  is  no  direction  to  proceed  to  the  lands,  because  that  part 
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of  the  ceremony  is  abolished  by  the  Act,  and  sasine  may  \>e  givtn 
anywhere.  (3.)  There  is  no  delivery  of  symbols,  for  these  also  haw 
been  practically  abolished.  (4.)  There  is  no  reference  to  the  grantee's 
attorney,  because  by  the  new  form  no  appearance  by  an  attornej  is 
requisite,  it  being  only  necessary  that  the  conveyance  containing  the 
warrant  be  presented  to  the  notaiy-publie. 

We  shall  now  examine  the  material  points  which  reqnire  to  he  At- 
tended to  in  regard  both  to  the  old  and  new  forms  of  the  precept,  for 
it  will  be  the  practitioner's  frequent  duty  to  ascertain  the  accuracy  of 
titles  prepared  under  the  previous  form,  as  well  as  to  direct  the  pre- 
paration of  deeds  under  the  new. 
Who  woht  The  blank  mandate  to  the  granter's  baillie  was  not  limited  to  any 

ACT  AB  BAiu-n.  pg|^Q^  Qp  descriptiou  of  persons,  and  any  one  was  qualified  to  execute 

it  by  giving  possession. 
Therb  mm  bb  It  is  an  essential  requisite  of  the  precept,  that  it  contain  distinct 
to'oivb  uTine.  ^^^  special  power  to  give  sasine  to  the  grantee,  and  any  general 
power,  however  ample,  to  act  on  behalf  of  the  granter  will  be  un- 
availing, unless  there  be  a  specific  autliority  to  give  sasina 
Vaual'b  mahe.  It  is  prescribed  by  a  note  to  Mr.  Erskine's  Institute,  that  Uie  las- 
II.  3, 33.  g^i  jjj^gj  j,g  specially  named  and  designed,  (that  is,  of  courae,  either 

in  the  precept  or  in  the  deed  which  contains  it,)  upon  the  aathoritj 
M.  14327;        of  Blocktoood  v.  Earl  of  Sutherland,  7th  November  1740,  and  thai 
2  Bora,  L.C.  18.  case  appears  to  sanction  the  doctrine,  a  sasine  having  been  found 
null,  which  proceeded  on  a  precept  for  infefting  the  representatives 
of  A.  and  B.,  without  particularly  naming  and  designing  these  repre- 
sentatives ;   but  the  report  is  very  brief     On  the  other  hanil,  Ur. 
g  f^TS.  Bell  in  his  Principles  says,  that  it  seems  not  necessary  that  the  per- 

son should  be  named,  provided  he  be  sufficiently  distinguished  and 
identified  ;  and,  accordingly,  upon  the  question,  whether  a  precept  to 
infeft  the  heirs  of  A.  is  a  sufficient  warrant  for  a  sasine,  he  holds  that, 
although  the  sasine  is  bad,  if  taken  in  the  same  terms — that  is,  with- 
out naming  the  heir  to  whom  infeftment  is  given — (of  which,  upon 
the  authority  of  Blackwood,  and  other  decisions,  there  can  be  no 
doubt,)  yet,  if  the  party  infeft  is  named  in  the  instrumeut,  and  his 
character  as  heir  establisIieJ  by  a  service  recited  in  the  inatrtiment, 
that  seems  to  he  sufficient  The  authority  referred  to  in  justifici- 
M.  14327;  tion  of  this  opinion  is  MelviUe  v.  Smiton's  Creditors,  24th  February 
2B«»,L.c.22.  J794^    This  view,  however,  can  onlv  be  deduced  inferentially  from 
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the  principle  being  fixed  that  a  company  cannot  sustain  the  feudal     ^^^"^  ^l^« 
relation.     Of  this  there  is  a  distinct  example  in  Morrison  v.  MiUer,    Chapter  II. 
I8th  June  1818,  where  a  sasine  in  favour  of  '^  Robert  Muirhead  &  Hume,  720. 
Co."  was  held  invalid. 

The  precept  must  either,  in  itself,  or  by  implied  reference  to  another  P»bcept  must 
part  of  the  deed,  define  the  lands  of  which  possession  is  to  be  given. 
It  is  not  indispensable,  that  there  be  a  full  description,  or,  indeed, 
any  specific  description.  But  the  lands  must  be  so  indicated,  that 
they  can  with  certainty  be  ascertained ;  and  they  must  be  identified 
in  the  act  of  infeftmeni  Thus,  a  conveyance  of  "  all  the  lands  be- 
"  longing  to  me''  with  a  precept  of  sasine,  is  a  sufficient  transmission 
and  warrant  of  infeilment,  provided  my  infeftments  be  produced  to  the 
notaiy  in  order  to  ascertain  and  identify  the  lands.  The  authorities 
for  this  we  shall  afterwards  find.  In  the  meantime  reference  may  be 
made  to  WaUace  v.  Dalrymple,  23d  June  1732.  There  was  here  an  M.  6919; 
obligation  to  infeft  in  security  of  an  annuity  out  of  certain  lands  spe-  **' 
cified,  and  furth  of  all  other  lands  belonging  to  the  grantor  in  the 
shire  of  Ayr.  The  notary  comprehended  in  the  instrument  of  sasine 
both  the  lands  particularized,  and  others  contained  in  the  grantor's 
infeftment&  According  to  the  principle  which  has  just  been  stated, 
if  the  infeftments  of  other  lands  had  been  produced  to  the  notary, 
and  his  instrument  had  certified  that  fact,  this  infeflment  would 
have  been  sustained  with  regard  to  all  the  lands.    But  the  sasine  was  ^ 

found  null  as  to  all  the  lands  other  than  those  particularly  expressed ; 
and  we  are  thus  taught,  that,  whenever  the  deed  containing  the  pre- 
cept is  to  form  the  only  warrant  of  infeftment,  it  is  necessary  that  it, 
or  the  deed  of  which  it  forms  a  part,  define  the  lands,  so  that  they 
can  be  identified  without  reference  to  other  documents. 

It  is  also  necessary  to  remember — and  this,  like  the  other  observa- 
tions just  made,  applies  to  the  new  form  as  well  as  the  old — that  the 
infeflment  or  sasine  authorized  by  the  precept  ought  to  be  of  the 
nature  intended  to  be  given.  A  warrant  to  infeft  in  liferent  is  no 
authority  for  infeftment  in  the  property  or  fee.  We  shall  see  after- 
wards, that  one  having  right  to  a  precept  authorizing  infeftment  in 
the  fee  of  property  may  assign  it,  so  as  to  give  a  limited  right  of  life- 
rent or  in  security ;  but  the  rule  should  be  to  express  in  the  precept 
the  character  and  extent  of  the  infeftment  which  it  is  intended  to 
warrant. 

ITnder  the  old  precept,  which  authorized  infeftment  by  delivery  to  Authority  of 
the  grantee's  attorney  as  well  as  himself,  any  one  holding  the  precept  a^rnby  to 
was  presumed  sufficiently  entitled  to  receive  possession  without  any  receive  in- 
ipecial  poi?rer,  because  that  was  an  act  beneficial  to  the  grantee.    But  ''^™**'^*''''- 
it  was  justly  held  competent  to  prove  that  the  person  acting  as  at- 
torney was  not  authorized,  if  the  act  should  be  prejudicial  to  the 
gMitec;     Of  this  Erskine  cites  an  example  from  Craig  of  a  creditor,  -g^^y^^  i„g^^  jj 
who  caused  infeflment  to  be  taken  in  favour  of  the  heir  of  his  deceased  3,  33. 
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Pam  III.     debtor,  in  order  to  subject  him  in  a  universal  passive  title  for  liis 
Cbiftu  II.   ftucostor's  debts.   The  fraud  being  proved,  the  infoftment  was  annulled 
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that  which  we  found  to  be  essential  to  security  in  the  purcliasc  of     I'art  III. 
moveables,  viz.,  obtaining  delivery  of  the  subject.    The  mere  emiasio    Chapter  II. 
verborum  is  insufficient  to  dissolve  the  right  of  the  grantor.    That  Delivebt  of 
can  only  be  done  by  divesting  him  of  the  subject.    This  is  a  funda-  so^Jb^t  con- 

VETED  MECE8> 

mental  principle  in  conveyancing,  and  it  is  embodied  in  the  familiar  sart. 
maxim,  "  TraditionibuSy  non  nudis  pactiSy  dominia  rerum  trans- 
^feruntur'' 

It  is  easy  to  perceive  how  deeply  inherent  in  the  idea  of  property  Historical 
this  principle  must  have  been  in  the  period  before  civilisation,  when 
indeed  occupancy  constituted  the  only  title ;  and  that  the  notion  of  sasime. 
a  right  not  made  manifest  by  seizure  and  uninterrupted  personal  pos- 
session was  much  too  refined  to  gain  a  place  before  a  comparatively 
advanced  stage  of  civilisation.     And  the  same  test  of  ownership  has 
still  continued  in  the  most  advanced  periods  of  civilisation,  to  be  re- 
ceived, although  under  different  modifications  as  regards  the  manner 
of  possession.    We  have  first  the  original  kind  of  possession,  which 
consists  in  personal  delivery  to,  and  occupancy  by,  the  recipient.    Of 
this  the  early  practice  under  the  feudal  system  affords,  as  we  have 
seen,  a  remarkable  example,  the  evidence  of  the  title  being  reposed 
in  the  memory  of  the  pares  curice,  witnesses  to  the  feudal  contract, 
to  the  vassals  homage,  and  the  delivery  of  possession  to  him  by  the 
superior's  act  upon  the  ground ;  and  long  before  tlie  feudal  customs 
were  settled,  expedients  were  used  to  secure  such  transactions  by  a 
vivid  impression  on  the  memory.    Thus,  we  read  in  the  Lex  Ripu- 
ariorum,  which  prevailed  in  Italy  about  the  year  630,  that,  if  the 
purchaser  of  a  property  could  not  obtain  a  judicial  instrument  of  the 
transfer,  he  must  proceed  to  the  ground  with  six  witnesses  if  the  sub- 
ject was  of  moderate  size,  three  if  it  was  small,  and,  if  large,  with 
twelvBy  taking  along  with  him  also  an  equal  number  of  boys,  and  in 
the  presence  of  these  he  was  to  pay  the  price  and  to  receive  posses- 
sion, at  the  same  time  whipping  each  of  the  boys,  and  pulling  their 
ears,  in  order  that,  having  the  transaction  thus  forcibly  impressed 
upon  their  minds,  their  testimony  for  the  future  might  be  secured. 
We  have  relics  of  a  similar  practice  in  some  parts  of  Scotland,  where 
annual  solemnities  are  observed  in  connexion  with  particular  locali- 
ties, for  the  purpose  of  preserving  the  recollection  of  territorial  boun- 
dariea    Among  the  Anglo-Saxons  the  grand  division  of  property  was 
into  Bocrla/nd — terra  libraria — of  which  the  title  was  written,  and 
Fotk-landy  the  title  of  which  consisted  in  the  knowledge  and  memory 
of  the  neighbourhood  without  any  written  title.     Of  a  similar  nature 
i&  the  udal  tenure,  in  which  the  title  is  perfect  without  writing.    In 
these  various  instances,  the  transmission  of  land  necessarily  consisted 
in  the  delivery  of  possession  to  the  party  acquiring  it. 

The  manner  of  delivering  possession  would  afford  materials  for  an 
filaborate  and  interesting  historical  inquiry.    The  theory  of  Sir  John 

35 


THE  SASINE.  547 

had  no  relation,  and  but  seldom  any  resemblance,  to  the  possession  of     Part  hi. 
land.     The  fact  upon  which  chiefly  Mr.  Ross  depends  is  the  use  of  chapter  II. 
the/estiica  or  fustia  (the  praetor's  rod)  as  the  symbol  of  delivery.     It  Historical 
is  to  be  observed,  however,  that  according  to  the  Roman  law,  as  is  !^™?  ?f  ^^' 

'  ^  '  ^       o  1  LIVERY  OP 

shown  by  Mr.  Ross  himself,  the  transmission  of  property  was  effected  sasike,  cont^. 
by  a  judicial  act  enrolled  in  the  books  of  the  magistracy ;  and  it  is 
not  unreasonable  to  suppose,  that  the  use  of  the  festuca  took  its 
origin  in  this  judicial  proceeding.  Mr.  Ross  refers  to  tlie  form  of  a 
remarkable  instrument  of  sale  preserved  by  Brissonius,  where  this 
symbol  is  used.  The  parties  are  present  with  the  notary,  who  certifies 
the  instrument  and  the  facts ;  and  the  transmission  is  made  by  the 
parties  obeying  the  directions  of  the  notary  given  to  them  in  these 
words,  '^  Tu,  Pascutiy  fuste  ilium  investito :  Tu,  Sequiti,  fustem  manu 
''  capito."  But  there  is  nothing  in  this  instrument  showing  that  this 
procedure  took  place  in  the  present  case  upon  the  premises,  and  it 
appears  admissible  to  conclude,  that  the  notary,  acting  judicially  in 
directing  this  emblematic  transfer,  used  the  ordinary  legal  symbol  of 
judicial  transmission.    This  is  not  inconsistent  with  the  view  adopted  m 

by  Mr.  Ross  elsewhere,  that  the  featuca  was  used  as  the  emblem  of 
authority,  betokening  the  transmission  of  the  allodial  dominium,  for 
that  was  a  natural  result  of  the  original  adoption  of  this  symbol  in 
Court  The  opinion,  that,  in  the  tradition  of  lands,  there  was  origi- 
nally the  element  of  delivery  of  part  of  the  substance,  is  strongly 
supported  by  the  Formularies  of  Marculfus,  two  of  which  bear  delivery  Appendix,  Noa. 
of  the  natural  symbols,  earth,  or  grass,  or  turf,  as  well  as  of  the  ^^  *"^  *^' 
festuca^  the  latter  symbol  being  apparently  used  in  connexion  with 
the  exit  of  the  grantor,  which  countenances  the  idea  of  its  symbol- 
izing a  transfer  of  authority.  It  is  in  harmony  with  this  view,  that  the 
baton  has  remained  until  now  the  symbol  in  resignations — the  only 
transfers  of  land,  which,  until  the  recent  change  in  the  law,  could 
be  made  elsewhere  than  upon  the  ground  of  the  lands — ^and  that  by 
our  practice,  until  recently,  delivery  could  only  be  made  on  the  ground 
of  the  lands,  because  it  was  held  to  be  a  real  tradition  of  the  subject. 

The  view  of  delivery  by  things  or  emblems,  as  involving  delivery 
of  the  whole  through  the  medium  of  a  part,  is  strengthened  by  the 
mode  in  which  conveyances  were  sometimes  completed,  even  when 
the  ceremony  did  not  take  place  on  the  ground  of  the  lands.  In 
gifts  of  lands  to  the  Church,  for  instance,  delivery  was  made  by  laying 
a  turf  upon  the  altar,  or  a  little  earth  was  taken  and  received  by  the  MarmlfiFi 
hand  of  the  prelate  in  the  skirt  of  his  mantle,  or  placed  upon  the  ^PP"-  ^''*-  ^^ 
altar  in  the  presence  of  witnesses. 

There  is  no  doubt,  however,  that,  whatever  may  have  been  the 
original  idea^  the  form  of  delivery  of  land  was,  in  many  instances, 
purely  symbolical,  and  various  articles  were  adopted  as  symbols, 
which  had  little  or  no  connexion  with  the  subject  of  the  transfer. 


'arm. 
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Generally,  the  symbols  used  were  such  as  were  most  at  band  either 
upon  the  grouud  or  apart  from  it.  In  some  instancee  we  End  emblems 
bearing  a  reference  to  the  chase,  as  the  spear,  bow,  and  arrow,  and 
Edward  the  Confessor  granted  to  an  Abbey  a  manor  by  a  knife  fixed 
perpetually  on  the  high  altar.  Implements  of  war  were  appropriate 
symbols  of  delivery  in  tenures  by  knight's  service ;  and  bo  we  meet 
with  the  gauntlet,  eword,  helmet,  and  horn.  Of  the  last  an  instance 
may  still  be  aeen  in  York  Minster ;  and  Mr.  Ross  notices  a  charter 
of  the  lands  of  Amprior  held  "  virtute  gladii  pant,"  a  royal  gift  in 
acknowledgment  of  services  of  singular  merit  Then,  there  are  other 
symbols  undoubtedly  appropriate  to  particular  features  of  the  sub- 
ject, as  a  cask  of  salt  water  for  lands  lying  on  the  sea-shoie ;  tui 
others,  again,  evidently  taken  merely  from  their  readiness  at  hand. 
For  the  latter  practice  the  authority  is  very  ancient,  for  ve  read  in 
the  Book  of  Ruth,  that,  in  transferences,  "a  man  plucked  offhii 
"  shoe,  and  gave  it  to  his  neighbour,  and  this  was  a  testimony  in 
"  IsraeL"  In  like  manner  we  have  the  glove  of  the  granter,  or  bis 
ring,  or  the  parchment,  ink-holder,  or  pen,  which  last  is  the  symbol 
used  in  modem  times  in  place  of  the  baton.  Of  the  act  of  giring 
possession  with  the  use  of  a  symbol  most  readily  found,  we  have  a 
picturesque  example  in  the  renewal  of  a  grant  by  Ouido,  Coont  of 
ifore..  Note  !  Poitiers,  to  a  monastery.  It  is  dated  in  the  year  1068,  and  is  not, 
Fwrai.  18.'  therefore,  cited  on  account  of  its  antiquity,  but  as  containing  en- 
dence  of  the  natural  history  of  transmission  which  all  must  feel  to  be 
genuine.  The  instrument  is  called  a  concetno,  and  the  introductory 
part  is  in  the  first  person,  the  grantor  of  new  giving  the  land^  u  he 
and  bis  mother  bad  held  them  and  given  them,  to  the  monaster;  of 
the  Holy  Family,  that  the  grantees  and  their  saccessors  might  bold 
them  by  the  surest  confirmation.  Here  the  deed  makes  a  sudden 
transition  to  the  third  person,  and  proceeds : — Tunc  tWiww'  « 
"  comes,  et  accepit  viridem  eoirjntm,  nam  domus  recenter  trot  juncota, 
"  aicut  aolemits  facsre,  qitando  aliquem  peraonce  potentis  vd  donunum 
"  auacipimus,  vei  amicum.  Tuncjunco  ipso,  non  tarn  donam  /ocwnj, 
"  quam  restauTOttonetH,  dedit  duobtis  fratribiis  qui  prmetita  ad- 
"  erant,"  &c. 

While  the  symbols  of  delivery  have  been  thus  various  and  arbitmy, 
there  is  no  doubt  that  Mr.  Ross  is  right  in  designating  as  a  capital 
feature  common  to  them  all,  that  they  were  delivered  by  the  granter 
or  seller,  and  whether  intended  to  represent  the  subject  or  not,  thev 
were  all  expressive  of  the  grantor's  will  and  finished  act  in  divesting 
himself  and  deliverine  the  property  to  the  other  party.    Thu  charsc- 
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from  which  our  own  are  so  manifestly  derived.    The  shortest  of  these     Pakt  III. 

forms  is  No.  57  of  the  appendix.      It  is  called  Notitia  traditionalism    Chaftrr  II. 

and  the  facts  are  described  in  these  words: — *^  Visus  fuit  tradidisse 

'* et EZiTUM  IBDB  FB0IS8B ;'  and,  in  No.  43  of  the  appendix,  there  is 

another  notitia,  in  which  the  delivery  is  by  grass  and  turf  through 

the  door,  and  a  declaration,  by  the  delivery  of  the  festuca,  of  the  exit 

of  the  grantor.     Na  19  is  of  similar  purport ;  and  the  note  of  Bignon 

is  very  instructive  for  our  present  purpose,  for  it  informs  us,  that,  in 

place  of  "  exitum  fecisse*'  some  read  **  Se  exutwmfecissey'^  i.e.,  that  the 

granter  had  unclothed  or  divested  himself,  to  the  end  that  the  other 

might  be  invested. 

In  proceeding  to  treat  of  the  instrument  of  sasine,  we  are  to  keep 
the  same  principle  steadily  in  view,  that  the  essence  of  infeftment  or 
sasine  is  not  limited  to  the  establishment  of  actual  possession  in  the 
vassal,  for  that  he  may  obtain,  although  the  real  right  remains  in  the 
superior's  person.  The  essence  of  it  is,  the  delivery  of  possession  by 
the  superior,  or  by  virtue  of  his  warrant,  whereby  the  right  which 
^as  in  the  superior  passes  by  a  real  transference  into  the  person  of 
the  vassal.  This  effects  the  completion  of  the  right,  which  is  described 
by  Blackstone  sa  juris  et  sasince  conjunctio. 

It  is  doubtful  when  the  instrument  of  sasine  was  first  introduced  Instrument  op 
into  Scotland.     Sir  Thomas  Craig  supposed  it  to  have  been  by  James  ist^duced"in 
L  on  his  return  from  England,  but  we  have  already  had  occasion  Scotland. 
to  refer  to  documents  which  prove  that  it  was  in  use  at  an  earlier 
period. 

It  is  defined  by  Mr.  Erskine,  an  attestation  by  a  public  notary  l-n  definition. 
that  possession  was  given  by  the  superior  or  his  baillie  to  the  vassal  Inst.  u.  3,  34. 
or  his  attorney  by  the  delivery  of  proper  symbols.     Since,  by  the 
recent  Statute  for  facilitating  the  giving  of  infeftment,  most  of  the 
formalities  referred  to  in  this  definition  have  been  practically  abo- 
lished, it  may  now  be  described  simply  as  an  attestation  by  a  notary-  Sasine  bsben 
public  that  sasine  or  possession  has  been  given.     It  is  a  solemnity 
essential  in  all  cases  to  the  first  constitution  of  the  feudal  grant,  and  iuout 
generally  to  the  completion  of  all  transmissions  of  heritable  subjects 
held  by  the  feudal  tenura     No  proof  of  possession  by  the  vassal  can 
snpply  the  place  of  the  sasine.     Until  by  it  delivery  of  possession  is 
legally  made,  the  superior,  although  personally  bound  by  the  charter, 
continues  vested  in  the  feudal  estate,  and  that  is  only  taken  out  of 
his  person  by  the  sasine,  which  is  thus  an  indispensable  solemnity. 


I.  Sasine  under  the  old  form. — In  examining  this  instiniment,  we  Sasine  before 
shall,  first,  inquire  into  the  ceremony  and  the  form  of  the  instrument  ^^  ^  ^^^'  ^' 
which  prevailed  previous  to  the  Act  1845,  8  &  9  Vict.  cap.  ^5,  passed 
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Chapteb  II. 


Part  III.  ''  to  simplify  the  form,  and  diminish  the  expense,  of  obtaining  infeft- 
*^  roent."  As  this  Statute  has  all  but  annihilated  the  ceremony  and 
made  essential  changes  in  the  nature  and  form  of  the  instrument,  the 
Conveyancer  would  gladly  forego  the  task  of  investigating  what  has 
thus  been  superseded ;  but  this  is  a  labour  which  cannot  be  dispensed 
with.  In  every  progress  of  titles  which  he  will  be  called  upon  to 
examine,  it  will  be  his  duty  to  ascertain  whether  the  legal  rules  and 
forms  by  which  instiiiments  of  sasine  were  formerly  governed  have 
been  duly  observed  in  such  instruments  as  are  of  a  date  previous  to 
the  Statute;  and,  as  the  change  in  the  ceremony  and  form  will 
deprive  him  of  the  means  which  practitioners  have  hitherto  enjoyed 
for  keeping  the  rules  and  observances  fresh  on  the  memory,  so  it  is 
the  more  needful,  that  he  fix  in  his  mind  at  present  a  thorough  know- 
ledge of  these,  so  clearly  defined  as  to  serve  afterwards  for  constant 
reference  and  guidance.  We  have  also  to  repeat  here  the  remark, 
which  is  so  common  in  regard  to  changes  of  the  law,  that  a  know- 
ledge of  what  is  removed  is  essential  to  the  understanding  of  that 
which  has  come  in  its  place. 

The  Ceremony  of  giving  Sasine^  and  form  of  ths  Instrument — By 
the  previous  practice,  sasine  could  only  be  given  upon  the  ground  of  the 
lands  conveyed,  and  the  ceremony  was  as  follows : — A  notary  appeared 
along  with  two  other  persons,  one  of  them  acting  as  procurator  or 
attorney  for  the  grantee,  and  the  other  as  baillie  appointed  by  the 
grantor.    The  procurator  produced  the  charter  or  other  warrant,  and 
required  the  baillie  to  execute  his  offica     The  latter  received  the 
deed,  and  delivered  it  to  the  notary-public  to  be  read  and  published, 
after  which  the  baillie  took  it  back,  and  gave  possession  to  the  grantee 
by  delivering  to  his  attorney  earth  and  stone  of  the  ground,  and  any 
other  symbols  appropriate  to  the  nature  of  the  right     Then  the 
attorney  took  instruments  in  the  hands  of  the  notary  by  giving  to 
him  a  piece  of  money,  which  inferred  a  protest  and  declaration  that 
sasine  had  been  delivered  to  his  constituent,  as  well  as  a  demand 
upon  the  notary  to  extend  an  instrument  attesting  the  facts.     This 
concluded  the  ceremony,  which  was  performed  in  the  presence  of  two 
witnesses  specially  called  for  the  purposa    The  notary  then  extended 
the  instrument  of  sasine,  which  contained  a  narrative  of  the  whole 
transaction,  embodying  the  necessary  portions  of  the  warranty  and  was 
attested  by  his  own  signature  and  docquet,  and  by  the  signatures  of 
the  witnesses.   We  shall  now  examine  the  instrument  as  contained  in 
the  Juridical  Styles. 

It  begins  with  The  Invocation — "  In  the  name  of  God,  Amen*' — ^first 
introduced  by  Justinian,  and  used.  Lord  Stair  says,  that  it  may  k<^ep 
the  notary  in  mind  of  his  faith  and  trust,  deterring  him  from  takin*; 
the  name  of  God  to  a  falsehood  or  lie.  Next,  it  sets  forth  ibc  dav, 
month,  and  year,  of  God,  and  also  the  year  of  the  Sovereign's  xeicu. 


The  foru  of 
tub  old  in- 
strument. 


Vol.  i.  p.  59, 
4th  Edit". 

The  invoca- 
tion. 


I)ATIf8. 
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Tlie  origin  of  the  insertion  of  these  two  dates  is  explained  by  Craig,     Pabt  ill. 
ii  7, 12,  and  by  Ross,  ii.  180.    It  is  a  settled  point,  that  both  of  these   chaptkb  II. 
dates  must  correspond ;  Town-Council  of  Brechin  v.  Arhuiknot^  11th  3  D.  2i6. 
December  1840 ;  and  this  was  held  also  in  a  case  where  the  year  of 
the  era  was  correctly  stated,  but  the  year  of  the  King's  reign  was 
one  which  never  existed;   Lindsay  v.  OileSy  27th  February  1844.  6 D. 77 1. 
Here  the  opinion  will  be  found  expressly  stated  upon  the  Bench,  that 
the  two  correct  dates  are  essential    But,  in  the  case  of  M^Farlan,  15  D.  708. 
2d  June  1853,  the  sasine  not  containing  the  year  of  the  Christian 
eia^  and  that  of  the  King's  reign  not  being  correctly  specified,  the 
instrument  was  found  null,  but  the  Court  did  not  enter  upon  the 
question  whether  both  dates  are  essential ;  and  Lord  Cubkiehiil,  in 
his  note  holds  that  point  not  to  have  been  decided.     In  the  case  of 
Dickson's  Trustees  y,  OoodaJU,  15th  December  1820,  the  day  of  the  Hume,  925. 
month  had  been  omitted,  the  month  and  year  being  correctly  stated, 
and  the  instrument  was  recorded  before  the  expiration  of  the  month 
of  the  data     An  objection  to  the  validity  of  the  instrument  was  re- 
pelled, on  the  ground  that  the  case  involved  no  question  of  deathbed, 
or  bankruptcy,  or  competition.    But  the  decision  was  not  unanimous, 
and  Baron  Hume  questions  its  accuracy  in  the  note  at  the  end  of  the 
report  where  this  point  is  stated ;  and,  no  doubt,  it  must  be  regarded 
bj  the  Conveyancer  as  a  questionable  defect  in  an  instrument  under 
the  former  practice  which  demanded  publicity  in  the  ceremony,  that 
it  should  not  declare  the  day  upon  which  it  was  performed.    We  shall 
defer  for  the  present  noticing  vitiation  of  the  date  by  erasure,  as  wo 
ahall  have  occasion  afterwards  to  point  out  the  statutory  remedy  for 
that  defect. 

The  instrument  next  sets  forth  the  compearance  of  parties.    The  Compearawcb 
firet  essential  is  the  presence  of  a  notary-public.     This  is  matter  of  ^'  ^^^^^^' 
solemnity,  and  indispensable.    Lord  Stair  says : — "  Though  the  supe-  Notaby. 
"  rior  with  a  thousand  witnesses  should  subscribe  all  the  contents  of 
"  a  seisin,  it  would  be  of  no  effect  to  make  a  real  right  without  the 
"  attest  of  a  notary  f  and  it  is  to  this  he  ascribes  the  force  of  the 
maxim,  "  nulla  sasina  nvUa  terrcb."    Any  notary-public  may  officiate 
at  the  giving  of  sasine,  unless  he  have  an  interest  in  the  transaction. 
In  discussing  bills  of  exchange,  we  found  that  interest  is  a  valid 
objection  to  a  notary,  although  relationship  is  not.     In  the  case  of 
Sm  V.  Glark^  2d  December  18S1,  a  question  was  raised,  whether  the  lo  s.  85. 
disposer  had  validly  officiated  as  notary.    Lord  Gillies  gives  a  dis- 
tinct opinion  that  this  is  no  objection  ;  but  the  point  does  not  appear 
to  have  been  adverted  to  by  the  other  judges,  or  in  discussing  the 
appeal  in  the  House  of  Lords.    Along  with  the  notary  are  present 
the  witnesses ;  and  the  parties  compearing  are,  first,  a  person  named  Witnesses. 
and  designed  as  procuratory  or  attorney  for  the  grantee.    The  instru-  Attokney. 
raent  bears,  that  his  power  of  procuratory  was  sufficiently  known  to 
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Part  III.  the  noUrj.  At  a  remote  period,  the  appointmeut  or  warrant  of  an 
Chafter  II.  attorney  required  to  be  purchased  from  Chancery,  because  disputes 
respecting  lands  coidd  only  be  settled  by  single  combat  of  the  parties, 
and,  in  case  of  sickness  or  inability,  a  champion  or  attorney  could 
only  be  obtained  by  the  King's  authority.  An  instance  of  the  letter 
of  attorney  under  the  Great  Seal  occurs  in  the  instrument.  No.  4  of 
Mr.  Erskine's  appendix,  already  referred  to,  which  shows,  that,  after 
the  trial  by  single  combat  had  ceased,  the  practice  still  continued  of 
issuing  letters  of  attorney  from  Chancery  as  an  authority  to  receive 
sasina  Now,  as  we  have  already  had  occasion  to  remark,  any  one 
may  act  as  attorney,  with  this  qualification,  that,  as  the  party  infeft 
may  be  injured  by  the  act  of  infeftment,  it  will  be  open  to  him  to 
show  that  the  person  taking  upon  himself  the  office  of  attorney  acted 
Baillib.  without  authority.    The  party  acting  as  baillie  for  the  superior  must 

7  S.  172.         ^^^^  ^^  named  and  designed.     In  Morton  v.  Hunters  Jk  Co.^  10th 
December  1828,  it  was  objected  to  a  sasine  that  the  Christian  name 
of  the  baillie  was  left  blank.    His  sirname  and  residence  being  given, 
the  objection  was  overruled,  and  this  judgment  was  affirmed  26th 
4  Wii.  and  Sh.  November  1830.    The  report  of  the  Lord  Chancellor's  speech  in  this 
'  ^^'  case  explains  the  distinction,  first  introduced  by  Lord  Bacon,  between 

patent  ambiguity  and  latent  ambiguity.  Patent  ambiguity  declares 
itself ;  it  appears  upon  the  face  of  the  instrument  Latent  ambiguity 
is  that  which  must  be  averred  and  proven,  in  order  to  be  seen.  So, 
in  this  case,  *'  Brown  in  Dubbs,"  the  description  of  the  baillie  is  a 
latent  ambiguity,  because  there  is  no  reason  to  suppose  that  there 
was  more  than  one  **  Brown  in  Dubbs,''  till  an  averment  to  that 
effect  be  made,  and  proof  offered.  The  instrument  next  bears,  that 
the  attorney  held  in  his  hands  the  charter  (or  other  deed  containing 
Narrative  OF  the  warrant),  and  there  is  inserted  here  a  narrative  of  the  charter. 
ciiABTEK.  rpj^^g  narrative  sets  forth  the  fact  of  the  conveyance,  and  the  descrip- 
tion of  the  lands  as  in  the  charter.  It  has  been  the  practice  some- 
times to  insert  all  or  most  of  the  clauses  of  the  charter,  but  such  a 
course  is  to  be  reprobated,  and  is  not  creditable  to  the  Conveyancer's 
intelligence  and  skill.  The  purpose  of  the  instrument  of  sasine  is  to 
attest  delivery  in  terms  of  the  precept,  and  it  is  obvious  that  for  that 
end  it  is  quite  unnecessary  to  narrate  the  cause  of  granting,  or  ten- 
endas^  or  reddendo^  or  clause  of  warrandice.  The  correct  rule,  and  it 
requires  to  be  kept  in  view  now  as  well  as  formerly,  is  to  insert  just 
as  much  in  narrating  the  charter  as  is  requisite  to  render  explicit 
the  intention  and  effect  of  the  precept,  and  its  fulfilment  When  the 
charter  is  the  only  warrant,  it  is  unnecessary  to  set  forth  its  date  in 
the  narrative,  for  that  will  appear  in  the  transcript  of  the  precept  of 
sasine  and  testing  clause,  which  are  inserted  at  full  length.  We  shall 
afterwards  point  out  the  cases  in  which  the  dates  of  warrants  must 
be  narrated.     When  the  disposition  has  been  recorded  before  infeft- 
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meui,  tlie  date  of  recording  may  be  inserted  in  the  narration ;  but     <Pabt  IIL 
it  is  not  essential,  «nd  an  error  in  stating  tlie  date  of  recording  was   chapter  II. 
held  no  objection  to  the  validity  of  the  aasine,  in  Oordon's  Trustees  v.  13  p.  1331. 
Eglinton,  17th  July  1851. 

There  is  next  the  requisition  of  the  attorney,  who  exhibits  the  Attorhey's 
eharter  to  the  baillie,  and  requires  him  to  execute  his  office ;  and  "*'^'^^"^** 
then  follows  the  delivery  of  the  warrant  by  the  baillie  to  the  notary,  Deutekt  of 
to  be  read  and  published ;  and  then  the  precept  of  sasine  is  inserted,  ^^»*^»'- 
being  engrossed  verbcUim.    In  the  case  of  Lady  Lancertown  v.  Laird 
ofPohoart,  23d  December  1680,  a  sasine  was  sustained,  though  not  M.  14309. 
containing  the  precept ;  but  the  report  bears  that  it  would  have  been 
otherwise  in  a  competition,  and  that,  if  the  notary  had  been  alive 
when  the  case  came  before  the  Court,  he  would  have  been  deprived 
of  his  office  for  the  irregularity.    This  is  a  solitary  decision,  and  uni-  Precept  of 
versal  practice  has  established  it  as  an  undoubted  rule  (rendered  t^^k©^*'^ 
imperative  by  Statute  under  the  new  forms),  that  the  precept  clause  are 
must  be  inserted.     The  testing  clause  is  also  engrossed  verbatim,  in  *'''®^^**^^* 
order  to  connect  the  warrant  produced  as  the  attested  deed  of  the 
granter  with  the  deliveiy  given  in  pursuance  of  it.    When  the  pre- 
cept, however,  contains  a  description  of  the  lands,  and  the  sasine  is 
intended  to  complete  a  real  right,  not  to  the  whole,  but  to  a  part  of 
them,  it  has  been  held  sufficient  to  insert  only  as  much  of  the  precept 
as  relates  to  that  part  of  the  lands  of  which  infeftment  is  given ;  Bon  F.  C. 
V.  WaldiCy  4th  February  1813. 

The  instrument  next  contains  the  clause  of  delivery  of  sasine.    It  Clause  of 
bears  that  the  baillie  received  back  the  charter  containing  the  pre-  op  sasine. 
cept)  and  by  virtue  thereof  and  of  his  office,  gave  and  delivered  to  the 
gTBiiiee  heritable  state  and  sasine,  real,  actual,  and  corporal  posses- 
sion of  the  lands  with  the  parts  and  pertinents,  by  delivery  of  earth 
and  stone,  other  symbols  being  specified  if  required.     The  words, 
^'heritcMe  state '^  and  '^sasine"  are  meant  to  distinguish  our  infeftment 
in  the  fee  of  the  property  from  the  precarious  grants  in  the  early  his- 
tory of  feus,  which  could  be  resumed  by  the  superior  at  pleasure,  and 
also  from  those  in'  which  the  grant  was  limited  to  the  life  of  the 
TassaL     The  property  bestowed  is  indefeasible,  not  terminable  by  the 
death  of  the  vassal,  but  descendable  to  his  heira     **  Heritable  state,'' 
therefore,  is  expressive  of  the  permanency  of  the  grant.     This  clause  Its  import- 
is  the  keystone  of  the  sasine,  for  it  contains  the  essential  point  of  the  ^"^^ 
assertion  of  delivery.    If  it  fails,  therefore,  the  rest  is  of  no  use,  for 
then  the  delivery  is  not  attested.    Of  this  there  is  a  distinct  illustra- 
tion in  Davidson  v.  M*Leody  14th  November  1827.    Here  that  portion  6  S.  s. 
of  the  instrument  had  been  omitted,  which  bears  that  heritable  state 
and  sasine,  real,  actual,  and  corporal  possession,  were  delivered,  but 
the  delivery  of  the  symbols  was  complete.     The  opinions  of  the  whole 
Court  were  taken,  and  the  error  held  fatal.     The  feudal  principles 
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upon  which  the  sasine  is  founded  are  very  distinctly  stated  in  the 
report  of  the  argument  in  this  case. 

The  appropriate  symbols  requiring  to  be  delivered  for  different  de- 
scriptions of  property  were  these : — For  land,  earth  and  stone ;  for  a 
mill,  clap  and  happer ;  for  fishings,  net  and  coble ;  for  teinds,  a  sheaf 
of  com ;  for  a  patronage,  a  psalm-book  and  the  key  of  the  church ;  for 
an  annual-rent,  if  consisting  of  money,  one  penny  money,  if  consisting 
of  victual,  a  parcel  of  com  or  victual;  (Mr.  Ross  advises  the  use  of 
both  these  symbols  in  this  case ;)  for  houses  within  burgh,  hasp  and 
staple ;  and  in  resignations,  staff  and  baton.  Instances  may  be  found 
of  early  decisions  supporting  sasines  although  not  specifying  deliveiy 
of  the  appropriate  symbol,  but  these  are  not  to  be  confided  in.  The 
case  of  Tofon-CouncU  of  Brechin  v.  ArbutJinoty  11th  December  1840, 
shows  the  fatal  effect  of  errors  in  this  point,  a  sasine  of  land  being 
held  void  because  it  did  not  bear  delivery  of  earth  and  stone,  but  of 
stone  only.  When  the  charter  contains  various  distinct  kinds  of  pro- 
perty, as  lands,  and  fishings,  and  a  patronage,  the  symbol  appropriate 
to  each  must  be  specified,  unless  the  whole  be  held  under  a  Crown 
charter  with  a  clause  of  dispensation  declaring  the  delivery  of  one 
symbol  sufficient  for  the  whole. 

The  next  clause  specifies  the  taking  of  instruments : — ^'  Whereupon^ 
'^  and  upon  aU  and  sundry  the  premises,  the  said  cUtomey  asked  and 
"  took  instruments  in  the  hands  of  me  notary-public/^  The  taking  of 
instruments  is  a  legal  method  of  certiorating  a  fiact,  the  preservation 
of  which  a  party  deems  important  or  essential  for  his  security.  So, 
when  a  meeting  adopts  a  resolution  which  any  of  its  members  deem 
illegal,  they  may  protest,  and  take  instraments  in  the  bands  of  the 
clerk,  which  amounts  to  a  declaration  of  the  fact,  that  they  are  no 
parties  to  the  measure,  but  protest  against  it.  The  instrument  in 
such  case  is  the  record  of  their  protest  in  the  minutes,  of  which 
they  may  obtain  extracts  to  instract  the  fact  of  their  protest  In 
the  sasine,  the  instrument  is  the  extended  writ,  and  the  sense  of  the 
clause  is  much  more  apparent  in  the  Latin  form  of  the  instrument 
than  the  English : — ''  DicL  actornatus  a  me  notario  publico  instru- 
^'  menta  sibi  fieri  petiit''  The  giving  of  a  piece  of  money  is  supposed 
originally  to  have  formed  payment  by  anticipation  of  the  notary's 
charge,  or  a  part  of  it,  for  expeding  the  instmment. 

The  clause  following  declares,  that  the  things  contained  in  the 
instmment  were  so  done  upon  the  groimd  of  the  lands  between  two 
specified  hours  of  the  day  previously  given  as  the  date  Sasine 
required  to  be  given  upon  the  ground  of  the  lands.  This  was  essen- 
tial in  all  sasines  before  the  recent  Statute,  unless  by  virtue  of  special 
exemption,  an  instance  of  which  Mr.  Erskine  points  out  in  the  sasine 
of  Nova  Scotia  in  favour  of  Viscount  Stirling,  which,  by  dispensation 
from  the  Crown,  was  allowed  to  be  taken  at  the  gate  of  the  Castle  of 
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Edinburgh.  It  would  be  relevant  evidence  to  reduce  a  sasine,  if  it  Fabt  III. 
were  proved,  that,  notwithstanding  the  notary's  assertion  of  the  fact,  chaptbr  II. 
it  was  not  in  truth  taken  upon  the  ground  of  the  lands.  Such  evi- 
dence, however,  must  establish  a  clear  and  undoubted  error,  and  it  is 
not  favourably  received  at  a  distance  of  tima  In  Campbell  v.  Camp-  Hume,  723. 
&efi,  9th  June  18]  9,  an  objection  being  made  to  a  sasine,  that  it  was 
not  taken  on  the  ground  of  the  lands,  proof  was  offered,  that  the 
ceremony  had  not  truly  been  performed  upon  the  subject,  but  on  a 
contiguous  spot  of  land  at  a  few  yards'  distance ;  twelve  years  having 
elapsed,  however,  since  the  date  of  the  sasine,  the  Court  refused  to 
reduce  upon  such  evidence.  Baron  Hume  adds,  in  a  note  to  this 
report : — "  It  is  not  to  be  inferred  that  the  like  judgment  would  have 
'*  been  given  if  the  alleged  irregularity  had  been  of  a  gross  or  wilful 
''  sort,  as,  for  instance,  that  the  notary  and  parties  never  went  near 
"  the  lands  in  question,  or  upon  any  spot  which  could  possibly  be 
"^  mistaken  for  a  part  of  them.'' 

If  delivery  required  to  be  made  more  than  once,  this  fact  was  Separate  acts 
made  to  appear  in  the  instrument  by  adding  to  the  declaration  that  kk^^awT:— ^ 
these  things  were  so  done  upon  the  ground  of  the  lands,  the  words 
^^respectively  and  successively,**'^     But  when  was  it  necessary  to 
liaye  more  than  one  delivery  ?    The  rules  upon  this  point  are  the 
following : — 

fL)  The  thing  required  being  delivery  of  and  upon  the  lands,  it  i-  Where 
is  manifest,  that,  whenever  the  grant  conveyed  two  subjects  lying  tiouous. 
separate  from  each  other,  delivery  of  one  could  not  be  delivery  of  the 
other,  for  the  notary  and  others  could  not  be  present  upon  both  at  the 
same  moment  A  repetition  of  the  ceremony,  therefore,  was  requi- 
site, whenever  the  lands  were  discontiguous,  the  same  formality  being 
gone  through  upon  each  successively. 

(2.)  A  separate  act  of  infeftment  was  also  requisite,  even  when  the  2.  Where 

i^liole  lands  lay  contiguous,  if  different  portions  of  them  were  held  of  qp  different 

different  superiors.  8upeeioh8. 

{3.)  Lands  contiguous,  though  holding  of  the  same  superior,  re-  3.  Where 

quired  separate  infeftments,  if  holden  by  different  tenures.  by  different 

(4.)  Lastly,  separate  acts  of  infeftment  were  also  requisite,  though  tenures. 
ihe  subjects  were  conterminous,  and  holden  of  the  same  superior,  and  jici«"  cqu^d 
fcy  the  same  tenure,  when  different  portions  of  such  subjects  had  been  *'hom  dipper- 
acquired  from  different  vassals. 

37ie  sovereign  power  of  dispensation  was  the  cure  for  this  incon-  Clause  op 
Tenience ;  and,  accordingly,  in  obtaining  or  renewing  Crown  grants,  °'''*^*''- 
2  clause   of  union  was  inserted  in  the  charter,  by  which  it  was 
ordained,  that  sasine  taken  ever  after  at  the  mansion-house,  or  upon 
^j  part  of  the  lands,  by  delivering  earth  and  stone  only,  without  any 
other  symbol,  should  be  sui&cient  for  the  whole  subjects  disponed, 

*  In  regard  to  the  effect  of  the  omiHsion  of  the  words  "  rcBpcctively  and  successively,"  bcc 
Pdl  OH  the  C(n»jgktion  of  Titles. 
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PA.KT  III.  although  consisting  of  separate  tenements  of  different  denominations, 
Chapteb  II.  ^J^^S  discontiguous,  and  requiring  separate  sasines  and  diverse  sym- 
bols. The  clause  of  union  obviates  only  discontiguity,  and  the  neces- 
sity of  different  symbols.  It  did  not  unite  subjects  derived  from 
different  authors,  or  held  of  different  superiors,  or  of  the  same  supe- 
rior by  different  tenures,  lands  held  under  these  circumstances  being 
incapable  of  union.  Contrary  to  the  opinion  of  Craig,  that,  as  the 
removal  of  one  arrow  loosens  the  whole  bundle,  so  the  effect  of  a  clause 
of  union  was  dissolved  by  the  disposition  of  a  part  of  the  united  lands, 
P.  c.  it  was  decided  in  Montgomery  v.  Dairymple,  2d  March  1813,  that, 

when  a  part  of  the  united  lands  is  sold,  the  effect  of  the  union  con- 
tinues with  regard  to  the  remainder,  and  that,  although  the  clause  of 
dispensation  allows  sasine  only  "  pro  integria  terris"  without  spe- 
cifying any  portion  thereof. 
Union  implied      Union  is  implied  in  the  higher  right  of  barony,  the  creation  of 
IN  BAEONY.        ^iiich  both  unites  the  lands,  and  makes  one  sasino  suffice  for  distinct 
Krek.  Inst.  ii.     subjects,  without  special  dispensation.     Under  the  title,  *'  MniBBa 
3, 46.  <c  Qp  Parliament  "  in  the  dictionary,  will  be  found  authorities  for 

holding,  that,  when  by  a  clause  of  dispensation  sasine  is  appointed  to 
be  taken  at  a  particular  place,  the  privilege  is  available  to  a  dispooee, 
although  the  appointed  place  be  not  conveyed  to  him ;  and  that  the 
quality  of  union  may  be  communicated  by  a  vassal  to  his  sub-vassal 
The  benefit  of  dispensation  does  not  require  to  be  specially  ass^ed, 
M.  8684.  but  passes  as  an  inherent  quality  of  the  united  lands ;  Heron  v.  Syn^e, 

10  s.  773.        14th  February  1771.    In  Wood's  Trustees,  cfec,  v.  Ferrier,  6th  July 
1832,  it  was  decided,  that  the  privilege  of  a  clause  of  dispensation 
extends  to  rights  in  security,  as  an  heritable  bond  of  annuity,  and 
that  the  sasines  completing  such  rights  are  sufficient  if  taken  in 
7  Wil.  &  Sh.     accordance  with  the  terms  of  the  dispensation*      This  decision  was 
App.  147.         affirmed,  26th  March  1834. 

Specification       ^^  second  part  of  the  clause  under  consideration  contains  the 
OF  HOUR  WHEN  gpecificatiou  of  the  hours  between  which  the  thinn  certified  by  the 

8ASINBOIYBN.        .*^   ,  ,  .  mi  J       •  i»    xt.  •  .»  -   ^f 

instrument  were  done.    The  design  of  this  was,   the  ceremony  oi 

giving  infeftment  being  a  public  act,  to  show  that  it  had  not  been 

M.  14332.         done  clandestinely,  but  in  daylight.    In  the  old  case  of  ^moi  v. 

Turner^  19th  November  1679,  a  sasine,  which,  from  the  hour  inserted 
in  it,  had  confessedly  been  taken  during  the  night,  was  sustained, 
there  being  no  allegation  of  fraud,  yet  the  universal  practice  has 
been,  in  accordance  with  the  design  of  this  part  of  the  instrument,  to 
take  infeftment  during  daylight 

Names,  &c.,  of  The  body  of  the  instrument  of  sasine  concludes  with  the  n&mes 
MwrBs"^!^  *^^  descriptions  of  the  witnesses,  who  are  said  to  be  specially  called 
FiED  iir  THE  and  required.  The  latter  words  refer  to  the  period,  when,  witnesses 
iNWBUMBxiT.  being  unable  to  write,  their  presence  was  not  proved  by  their  signa- 
tures, and  required,  therefore,  to  be  attested  by  the  notaries.    With 
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regard  to  the  number  of  witnesses,  the  Act  1 584,  cap.  4s,  which  made     Part  III. 
the  attestation  of  one  notary  sufficient,  required  ''  a  reasonable  num-   chaptbr  Ii. 
"ber"  of  witnesses,  which  expression,  bj  subsequent  decisions  of  the 
Court,  was  interpreted  to  mean  two. 

The  instrument  is  attested  by  the  notary's  docquet,  an  English  law  Notary's  doc- 
word  which  signifies  a  brief  writing  containing  the  substance  of  a  ^"'^' 
greater  writing ;  and  the  docquet  of  the  sasine  is  in  reality  just  a 
comprehensive  assertion  by  the  notary  of  his  presence,  and  of  the 
authenticity  of  the  facts  as  set  forth  in  the  body  of  the  instrument. 
It  sets  forth  in  Latin  the  notary's  name  and  diocese,  and  his  appoint- 
ment by  Royal  authority  and  by  the  Lords  of  Council  and  Session — 
thskt  he  was  present,  while  the  things  contained  in  the  instrument 
were  spoken,  done,  and  transacted,  and  that  he  saw,  knew,  and  heard 
(vidi,  scivi,  et  audivi),  that  they  were  so  done  and  spoken,  and  took 
a  note  of  them,  from  which  he  has  compiled  the  sasine,  written  by  his 
own,  or,  as  the  case  may  be,  by  another's  hand,  or  partly  by  both,  upon 
^  many  pages  of  stamped  vellum  (specifying  marginal  additions  and 
erasures,  if  there  are  any),  giving  it  the  form  of  a  public  instrument — 
and  that  he  has  marked  and  subscribed  it  with  his  ordinary  mark, 
tuune,  and  simame,  having  been  asked  and  required  thus  to  testify 
to  the  faith,  strength,  and  evidence  of  all  and  singular  the  premises. 
The  notary's  docquet  must  be  holograph,  although  the  body  of  the 
instrument  may  be  written  by  another.     The  words,  "  vidi^  scivi,  et 
"  auditi/'  are  indispensable ;  and,  in  Primrose  v.  Davy,  22d  Decem-  M.  14326. 
her  1612,  a  sasine  was  found  null  because  it  wanted  them ;  and  the 
omission  of  the  statement  of  the  notary's  presence  at  the  ceremony 
was  also  held  fatal,  although  the  words,  "  vidi,  scivi,  et  audivi,"  were 
used;  Macintosh  v.  Inglis  and  Weir,  17th  November  1825.     The4S.  190. 
Court  here  rejected  the  authority  of  the  old  decision,  MacmeU  v.  M.  16837. 
^ithdale  Tenants,  January  1680. 

By  the  Act  1681,  cap.  5,  it  was  enacted,  that  none  but  subscribing  Subscbiption 
witnesses  should  be  probative  in  instruments  of  sasine,  and  that  they  op  sAsiNBrAMD 
should  be  designed  in  the  body  of  the  instrument  under  pain  of  kdmberino  op 
nullity;  and,  by  1686,  cap.  17,  it  was  permitted  to  write  sasines 
hookwise,  tlie  notary's  attestation  condescending  upon  the  number  of 
I^ves,  and  each  leaf  being  signed  by  him  and  by  the  witnesses  to 
the  giving  of  the  sasine.    Notwithstanding  the  latter  enactment, 
the  Court  afterwards  pronounced  a  decision  finding  subscription  on 
the  last  page  sufficient,  but  this  was  reversed  on  appeal ;  Duff  v.  RobertBon's 
Earl  of  Buchan,  15th  April  1726.    In  order  to  enforce  the  num- ^P^' ^'^^• 
bering  of  the  pages  of  sasines,  the  Court  of  Session,  by  Act  of 
>^ederunt    I7th  January   1756,  appointed  the  pages  to  be  num- 
bered, and  that  the  notary  should  insert  the  number  in  his  doc- 
quet, under  the  sanction  of  liability  for  damages  to  the  party, 
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and  of  deprivation  of  office.  This  Act  of  Sederunt  was  framed  upon 
the  assumption,  that  the  statute  1696,  cap.  15,  required  the  number- 
ing and  specification  of  pages  in  instruments,  as  well  as  in  deeds  and 
securities.*  But  this  was  evidently  erroneous,  the  application  of  that 
statute  being  by  its  terms  necessarily  limited  to  writings  in  which  the 
witnesses  attested  the  subscription,  and  signed  on  the  last  page  only, 
whereas  we  have  seen  by  the  terms  of  the  Act  1686,  cap.  17,  that,  in 
this  instrument,  the  witnesses  attested  the  giving  of  sasine,  and, 
therefore,  are  required  to  sign  on  every  leaf.  The  Act  1686  has  been 
so  interpreted  as  to  support  a  sasine,  although  not  signed  upon  everj 
page,  but  only  upon  the  alternate  pages — that  is,  upon  eveir 
leaf.  It  was  so  found  in  Carnegie  v.  Scott,  26th  February  1796,  a 
second  sasine,  taken  upon  the  assumption  of  the  invalidity  of  the  one 
thus  signed,  having  been  found  inept,  because  that  was  no  valid  ob- 
jection. In  practice,  the  notary  and  witnesses  subscribe  every  page, 
the  notaiy's  subscription  upon  the  last  page,  with  his  motto  prefixed, 
being  written  at  the  left  side  of  the  docquet,  and  the  signatures  of  the 
witnesses  immediately  below.  Both  notary  and  witnesses  verify  also 
every  marginal  note  with  their  signatures,  and  these  are  adopted  by 
notice  in  the  docquet. 

Formerly  this  was  the  mode  also  of  obviating  vitiation  by  erasure, 
as  will  be  found  by  reference  to  Anderson  v.  Thcymson  or  Andenon, 
31st  January  1828 ;  and  the  nullity  of  sasines  containing  erasures 
in  essential  parts,  not  thus  remedied,  is  seen  in  Hoggan  or  Smith  v. 
Rcmken,  13th  February  1835,  affirmed  30th  July  1840,  where  the 
erasure  was  in  the  year  of  the  era,  which  was  held  fatal,  though  the 
year  of  the  King's  reign  was  entire  ;  and,  in  Howden  v.  Ferrier^  10th 
July  1836,  erasures  in  the  names  of  two  parcels  of  land  were  held  to 
annul  the  instrument  as  to  these,  though  not  affecting  its  validity 
in  regard  to  other  lands,  this  distinction   (which  is  important  ge- 
nerally upon  the  subject  of  vitiation)  being  made,  that  the  words 
here  erased  were  not  (like  the  year)  in  substantialibue  of  the  whole 
instrument,  but  only  of  so  much  of  it  as  related  to  these  particular 
lands.    The  severity  of  the  penalty  thus  arising  to  parties  from 
clerical  inaccuracy  gave  occasion  to  the  statute  6  &  7  WiD.  IV.  cap. 
33,  which,   proceeding  upon  the  narrative  of  the  Act  1617  and 
subsequent  statutes  regulating  the  registration  of  sasines,  and  upon 
the  occurrence  of  questions  as  to  the  validity  of  instruments  of  sasine 
and  resignation  ad  remanentiam  founded  on  erasures  not  appearing 
in  the  record,  enacted,  that  no  challenge  of  a  sasine  should  hereafter 
receive  effect  on  the  ground  of  erasure,  without  proof  of  fraud,  or  tliat 
the  record  is  not  conformable  to  the  instrument,  as  presented  for 
registration.     The  Act  does  not  extend  to  sasines  or  resignation^^ 

*  See  Act  to  abolish  ccrtain  unnecessary  forms  in  the  framing  of  deeds.  19  &  20  ^  u ' 
c.  89,  Bupra^  pp.  96,  97. 
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prapriis  numibuSj  and  it  saves  the  validity  of  titles  expede  before  its     Past  m. 
date  in  order  to  remedy  defects  occasioned  by  erasures.    The  effect   chapter  II. 
of  this  enactment  is,  that  no  erasure  in  a  sasine,  however  essential  in 
the  part  erased,  is  now  of  any  consequence,  imless  made  fraudulently, 
or  after  registration. 

The  Court  will  not  interfere  with  an  instrument  of  sasine  on  ac-  Obvious  blun- 
count  of  obvious  blunders,  inaccuracies,  or  ungrammatical  expressions  g^^^^^' '" 
in  the  body  or  in  the  notary's  docquet,  provided  it  contain  an  effec- 
tual attestation  that  the  essential  things  were  done  ;  and  this  may  be 
assumed  as  a  principle  under  the  new  form  as  well  as  the  old.    We 
shall  not  occupy  time  in  citiug  numerous  cases.    The  general  charac- 
ter of  such  errors,  which,  although  more  honoured  in  the  breach  than 
in  the  observance,  are  yet  innocuous,  may  be  gathered  from  the  case 
of  M^Ohee  v.  Leiahman,  5th  June  1827,  where  the  objections  were  5  s.  758. 
these : — (1.)  That  there  was  a  want  of  precise  conformity  between 
the  obligation,  which  was  to  infeft  in  an  annualrent,  and  the  sasine 
actually  said  to  be  delivered,  which  was  of  lands  in  security  of  an 
annualrent — (2.)  That  the  sasine  was  said  to  have  been  given  to  the 
attorney  instead  of  to  the  grantor  himself — (3.)  That  the  instrument 
bore,  that  the  notary  had  called  the  witnesses,  whereas  he,  being  him- 
self rogixkis  et  requisitus,  ought  to  take  no  active  part,  but  to  be  a 
passive  spectator,  observing,  in  order  to  attest,  the  proceedings — (4.) 
That  the  docquet  represented  the  instrument  as  written  upon  three 
pages,  whereas  it  was  written  upon  four.    The  Court  being  satisfied 
with  regard  to  the  first  objection,  that  the  sasine  given  was  not  truly 
unauthorized  by  the  warrant ;  and  that,  notwithstanding  the  inaccu- 
racies referred  to  in  the  other  objections,  the  fact  of  deliveiy  of  pos- 
session in  terms  of  the  warrant  was  clearly  made  out,  held  the  sasine 
to  be  valid.    In  various  other  cases,  notwithstanding  the  require- 
ments in  the  Act  of  Sederunt,  errors  stating  the  number  of  pages  A.  S,  iTthJan. 
have  been  disregarded ;  as  in  Morrison  v.  Ramsay,  16th  December  5^g^'|5Q 
1826,  where  the  notary  asserted  that  the  instrument  was  written  on 
three  pages,  though  it  was  all  contained  in  ona    In  Dideson  v.  Sy^^e,  Id.  wee  "Tail- 
24th  February  1801,  it  was  objected,  that  the  notary  stated  the  in-  *^f^j"  ^PP' 
strument  to  be  written  ffianu  aliendf  although  the  names  of  the  pro- 
curator, baillie,  and  witnesses,  had  been  inserted  by  himself.     Tlie 
report  does  not  show  how  the  objection  was  disposed  of,  but  the  mar- 
ginal rubric  bears  that  it  was  repelled.    Other  decisions  in  relation  to 
such  inaccuracies  will  be  found  referred  to  in  the  report  of  M'Ohee's 
case. 

It  is  to  be  kept  in  view,  as  a  general  rule  in  force  now  as  well  as  Instrombnt 
formerly,  that  the  identity  of  the  lands  must  be  ascertained  in  the  r^^j!^^^^^^ 
instrument.    We  have  already  had  an  example  of  the  failure  on  this 
point  in  a  case  where  the  party  disponed  "  all  my  lands  in  the  county 
^*  of  Ayr,"  and  the  instrument  bore  delivery  of  certain  specific  lands,  Supra,  p.  543. 
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notarial  instrument,  the  question  arises — How  is  this  transference  to  Pabt  III. 
be  rendered  secure  as  regards  third  parties  ?  In  the  transference  of  chapter  II. 
an  obligation  the  assignee  secures  himself  by  intimation  to  the  debtor, 
which  compels  the  latter  to  recognise  and  deal  with  him  as  now  the 
creditor.  The  transference  of  a  corporeal  moveable  again  is  perfected 
by  obtaining  possession  of  it,  possession  being  evidence  to  all  the 
world  that  it  belongs  to  the  possessor.  But,  when  the  right  is  im- 
moveable, neither  of  these  expedients  would  avail.  There  is  no  debtor 
to  receive  personal  intimation,  whose  possession  is  co-extensive  with 
the  subject.  Intimation  may  be  made  to  the  tenant,  and  that  to  a 
certain  extent  is  obligatory  upon  him,  but  it  is  a  form  affecting  the 
temporary  possessor  only,  and  not  the  land  itself,  and  so  will  be 
excluded  by  the  establishment  of  a  real  right  in  another  party.  Again, 
with  regard  to  possession,  it  is  evident,  that  land  from  its  extent,  and 
from  its  character  as  immoveable,  is  incapable  of  such  comprehension 
or  attachment  to  the  person,  as  to  be  capable  of  manifesting  apparent 
ownership ;  and  the  idea  of  a  title  complete  by  possession  is  incon- 
sistent with  the  notion  of  civil  possession,  t.0.,  occupation  not  by  the 
proprietor,  but  by  another  authorized  by  him.  These  difficulties  have 
been  obviated  in  Scotland,  and  a  perfect  expedient  created  for  the  Adtaktaom 
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completion  of  rights  in  immoveables,  by  the  establishment  of  the  re-  tbr  poh  pubm- 
gister  for  publication.  It  in  effect  combines  the  modes  of  perfecting  ^^ation. 
rights  to  which  we  have  referred.  As  regards  intimation,  the  regis- 
ter occupies  the  position  of  a  universal  debtor,  if  we  may  so  speak, 
in  regard  to  heritable  rights,  these  rights  being  all  as  it  were  concen- 
trated, and  incapable  of  real  transference  without  notice,  there ;  and, 
with  respect  to  possession,  the  register  performs  the  function  of  a 
universal  expositor  of  the  real  right  of  ownership,  declaring  more 
clearly  by  its  pages,  than  the  proprietor  could  do  by  standing  con-  * 

stantly  on  the  ground  of  the  lands,  that,  whoever  may  be  the  actual 
occupant,  the  real  right  belongs  to  him.  We  have  already  explained 
generally  the  nature  and  arrangements  of  the  registers,  including 
those  for  publication.  It  is  in  regard  to  the  latter  chiefly,  that  our 
system  of  registration  has  acquired  the  reputation  of  great  publie 
utility.  But  there  is  nothing  new  under  the  sun.  In  Mr.  Ross's  i^-  <>7. 
Lectures  there  will  be  found  a  minute  and  interesting  description 
of  the  system  of  registration  (insinuatio)  which  was  practised 
among  the  Romans,  whose  records  were  called  acta  publica  and  ^"*'*'"*'"'^*' 

^  ....  \r  11.    .  1  .  11  I*  ASPRACTISKI) 

gwta  munxcipalxa.  In  addition  to  what  is  stated  there,  reference  amoko  thr 
may  be  made  to  the  formularies  in  the  second  book  of  Marcul-  Komak*. 
fus, — of  which  the  37th  is  the  beginning  of  an  instrument  of 
registration.  Like  the  iostrument  we  have  just  examined,  it  begins 
with  the  date,  and  states  the  presence  of  the  "  defensor  cin- 
"  totia,"  or  "  defensor  plebis"  (an  officer  who  took  charge  of  the 
public  records),  along   with  the  magistrates  of  the    town.     The 
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xnandatoiy  who  has  been  appointed  by  the  principal  party  addresses 
them  in  very  courteous  terms,  craving  that  they  will  make  the  re- 
cords (codices  piMicos)  patent  to  him,  for  he  holds  in  his  hand  some- 
thing which  he  desires  to  secure  by  registration.  The  drfemmr  H 
curialea — that  is,  the  registrar  and  town-^soimcii — answer: — *'The 
'^  records  are  open  to  you,  proceed,  there  is  no  occasion  for  delay." 
Then  the  vir  nuignificuSf  the  prosecutor  or  mandatory,  relates  that 
his  venerable  or  illustrious  constituent  had  enjoined  him  by  a  man- 
date to  get  a  certain  gift  secured  in  the  municipal  register.  The 
defensor  says : — ''  Show  us  your  mandate,  or  recite  it/'  The  man- 
datory, accordingly,  recites  the  letter  of  mandate,  which  forms  the 
first  part  of  the  38th  formulary,  and  entreats  of  his  goodness  to  sue 
for  registration  of  the  deed  in  this  town,  and  get  it  secured  in  the 
municipal  records,  engaging  to  nitify  whatever  he  doe&  The  38th 
formulary  then  proceeds  with  the  instrument,  which  bears,  that,  after 
the  recitation  of  the  mandate,  the  defensor  desired  him  to  recite  the 
deed  also — which  he  does — ^and  then  the  defsTisor,  and  councillors, 
with  great  prolixity  and  formality,  pronounce  sentence,  permitting 
insertion  of  the  deed  and  its  preservation  in  the  public  archives,  and 
that  extracts,  signed  and  sealed  by  the  registrar  and  oouncillors, 
should  be  delivered  to  the  mandatory. 

Our  Statute-book  exhibits  various  ineffectual  attempts  during  the 
sixteenth  centuiy  to  secure  the  publicity  of  sasines  by  registration, 
in  order  that  the  King  might  know  his  vassala     But  it  was  not  until 
1599,  that  an  organized  form  of  registration  of  deeds  affecting  land- 
rights  was  introduced.    This  was  done  by  a  Statute,  not  printed  in  the 
small  edition,  but  contained  in  the  fourth  volume  of  the  large  edition. 
This  Act  required  registration  within  forty  days  after  the  date  of  the 
sasine  under  the  pain  of  nullity ;  and  its  provisions  were  renewed  and 
extended  by  an  Act  in  the  year  1600.     But  it  is  unnecessary  to  de- 
tail the  provisions  of  these  Statutes,  the  register  instituted  by  them, 
and  which  was  called  the  Secretary's  register^  having  been  abrogated 
by  the  Convention  at  Edinburgh  upon  the  27th  January  1609,  on 
account  of  the  needless  trouble,  turmoil,  fascherie,  and  expense  it 
occasioned  to  His  Majesty's  good  subjects.    The  foundation  of  our 
system  of  registration  of  land-rights  was  laid  with  a  degree  of  suc- 
cess comparatively  complete,  by  the  Act  1617,  cap.  16,  which  appointed 
a  public  register,  in  which  instruments  of  sasine,  as  well  as  reversions 
and  the  other  writs  employed  in  creating,  assigning,  dischai^ging,  and 
renouncing  redeemable  rights  affecting  heritable  property,  should  be 
registered  within  sixty  days  after  their  date.  The  keeper  is  app<Haied 
to  engross  the  whole  body  of  the  writ  in  the  register,  and  to  ddiver 
it  back  to  the  presenter  marked  by  him  with  the  day,  moaik,  and 
year  of  the  registration,  and  also  with  the  leaf  of  the  register     ihat 
is,  the  number  of  the  page.     This  statute  contains  various  other  pro* 
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▼isions,  to  &ome  of  wliich  we  shall  afterwards  have  occasion  to  refer.     Pabt  III. 
It  appoints  districts  for  particular  register&     Under  this  Act,  it  is   Chapter  ll. 
necessary  that  the  sasine  or  other  instrument  either  be  recorded  in  ign,  c.  i6. 
the  general  register  at  Edinburgh,  which  applies  to  the  whole  king* 
dom,  or  in  the  particular  register  of  the  district  within  which  the 
lands  lie.     If  the  lands  lie  in  more  than  one  district,  and  the  regis- 
tration does  not  take  place  in  the  general  register,  then  it  must  be 
in  the  particular  register  of  every  district  within  which  any  part  of  / 
the  lands  is  situate.    Although  this  statute  expressly  enjoined  the 
keepers  of  the  registers  to  engross  the  whole  body  of  the  writ  within 
the  register  under  pain  of  deprivation,  it  appears  that  there  arose 
great  laxity  of  practice  in  the  observance  of  that  regulation.    This 
neglect  it  was  attempted  to  cure  by  a  singularly  unhappy  effort  of 
legislation  in  the  year  1686,  by  Act  1686,  cap.  19,  which  enacted,  1686,  c.  i9. 
that,  when  sasines  and  other  writs  were  presented  to  the  keepers, 
and  delivered  back  bearing  an  attestation  that  they  were  registered, 
this  should  make  them  sufficient  for  the  parties'  security,  although 
not  inserted  in  the  register.    The  fundamental  error  in  this  remedy 
consisted  in  its  providing  merely  for  the  safety  of  individuals,  while  it 
overlooked  the  grand  purpose  for  which  the  registers  were  instituted, 
viz.,  the  security  of  the  public  by  notice  of  the  condition  of  the  title 
to  all  property  in  land.    This  Act  was,  therefore,  rescinded  by  1696, 1696,  c.  is. 
cap.  18,  which  enacted  that  no  sasine,  or  other  writ  or  diligence 
appointed  to  be  registered,  shall  be  of  any  force  or  effect  against  the 
grantors  or  their  heirs,  unless  duly  booked  and  inserted  in  the  register. 
The  statute  ratifies  a  provision  previously  made,  that  parties  injured 
by  the  omission  or  negligence  of  the  keepers  to  insert  writs  attested 
as  registered  should  have  action  of  damage  against  the  heirs  and 
representatives  of  the  keepers,  although  contrary  to  the  usual  rule  of 
recourse. 

The  injunction  in  the  Act  1617  was  to  engross  the  whole  body  of 
the  writ,  while  the  Act  1696  required  it  merely  to  be  duly  booked, 
and  insert.  As  the  transcription  of  the  notary's  docquet  in  the  re- 
cord was  not  thus  specifically  required,  it  became  usual  in  practice 
for  the  keepers  of  the  registers  to  leave  out  a  considerable  part  of 
the  notary's  docquet;  and  the  Act  of  Sederunt,  17th  January  1766,  A.  S.,  nth  Jan. 
to  which  we  have  already  had  occasion  to  refer,  enacted,  that  the  full  ^^^^" 
Baaine,  and  particularly  the  full  docquet,  should  be  engrossed  with 
certification  that  the  Lords  would  otherwise  find  the  registration  null, 
and  subject  the  keeper  in  damages  to  the  psirty,  as  well  as  deprivation 
of  office. 

The  practical  efficiency  of  the  system  of  registration  was  completed 
by  two  acts  in  the  year  1693,  the  first  of  which,  cap.  13,  enacted,  that  1693,  c  la. 
sasines  should  in  all  competitions  be  preferable  and  preferred  accord- 
ing to  the  date  and  priority  of  registration ;  and  the  due  order  of 
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precedence  was  secured  b;  the  immediately  subsequent  Act,  cap^  14, 
whicti  appointed  minute-books  to  be  kept,  expressing  the  da.^  and 
hour  when,  and  the  names  and  designations  of  the  persons  b;  whom, 
the  writs  are  presented,  and  that  the  minute  should  be  immediately 
signed  by  the  presenter  of  the  writ  and  by  the  keeper ;  and  the  Act 
ordains  registration  to  be  made  exactly  conform  to  the  order  of  the 
minute-book.  These  regulations  are  imposed  upon  the  keeper  under 
the  pain  of  deprivation,  besides  damages  to  the  party. 

We  shall  now  review  in  their  order  the  different  points  requiring 
attention  under  these  statutory  provisions. 

The  first  duty  of  the  Conveyancer  is  to  select  a  competent  register. 
If  the  lands  are  in  various  counties,  of  which  the  particular  registers 
are  different,  economy  and  convenience  both  point  out  the  general 
register  as  the  proper  record,  for  otherwise  the  sasine  must  be  re- 
corded in  the  particular  register  of  every  district  containing  any  part 
of  the  lands.  Again,  the  register  selected  must  be  appropriate  to  the 
nature  of  the  subject  The  sasine  of  a/eudal  subject  cannot  be  effec- 
tually registered  in  a  burgh  record,  which  is  appropriated  exclusively 
to  writs  connected  with  burgage  tenements ;  and  this  applies  to  landa 
of  which  the  tenure  is  feudal,  although  they  may  be  held  of  the  ma- 
gistrates of  the  burgh  as  feudal  superiors,  registration  being  rega- 
lated  by  a  reference  to  the  quality  of  the  subject,  whether  it  is  burgee 
or  feudal.  Tlie  burgh  records,  therefore,  are  to  contain  only  the  sub- 
jects which  are  held  of  the  Crown  by  burgE^  tenure,  and  not  those 
which  are  held  of  the  magistrates  in  the  same  way  as  of  any  other 
feudal  superior  for  payment  of  a  feu-duty.     In  Davie  v.  Denny,  Zd 
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&  The  transcription  of  the  instrument  into  the  record.  Part  hi. 

3.  The  certificate  of  registration  by  the  keeper.  Chawk*  ll. 

We  shall  consider  these  in  their  order. 

By  1693,  cap.  13,  sasines  are  preferable  according  to  the  date  and  i.£NTRTiKTtiB 
priority  of  registration,  and  the  minute-book  was  appointed  to  be  kept,  *^"'^*^»^'^ 
by  1693,  cap.  14,  for  the  purpose  of  securing  this  due  order  of  prece- 
dence, by  certifying  in  it  the  day  and  hour  of  presentation  under  the 
hand  of  the  keeper  and  of  the  party  presenting.    The  effect  of  these 
enactments  was  brought  to  the  finest  test  in  the  case  of  Douglas  v.  is  S.  505. 
Dunlop  it  Co.f  21st  February  1835.     Here  there  were  two  sasines  en-  See  in/ra,  p. 
tered  in  the  minute-book  as  presented  by  the  same  person  and  upon 
the  same  day  between  the  hours  of  ^^even  and  twelve.     They  both 
affected  the  same  lands,  and  a  competition  having  arisen,  the  prefer- 
ence was  given,  in  strict  conformity  with  the  priority  of  registration 
mentioned  in  the  statute,  to  that  which  appeared  first  in  the  minute- 
book.  A  sasine  is  thus  to  be  held  as  recorded  from  the  moment  when  it 
is  entered  in  the  minute-book ;  Madaine  v.  Madaine,  16th  June  1852,  u  D.  870. 
affirmed  6th  July  1855  ;  and  it  concerns  the  security  of  the  registra- 
tion, that  the  minute  of  presentation  should  be  carefully  and  distinctly 
niade  and  completed  with  the  signatures  of  the  keeper  and  presenter. 

It  is  essential  to  the  purpose  of  registration,  which  is  to  furnish  2.  Tkansckji*- 
accurate  information  to  the  lieges,  that  the  whole  instrument  be  en-  ^kkt^^into*^"" 
grossed  in  the  record  with  perfect  accuracy,  otherwise  it  cannot  afford  beookd. 
security.     Any  essential  error  in  the  transcription,  therefore,  will  be 
fatal  to  the  validity  of  the  instrument     Accordingly,  in  Macqueen  v.  2  s.  637. 
Jfaimey  23d  January  1823,  the  omission  in  the  record  of  the  word 
prima  of  the  year  was  held  fatal ;  and  the  same  result  followed  in 
Grey  v.  Hope^  23d  February  1790,  from  the  omission  in  the  record  of  M.  8796. 
certain  lands  in  the  clause  of  delivery  of  sasine.     Here  the  keeper  of 
the  record  was  fined  upon  a  complaint,  and  held  liable  in  damages. 
The  case  of  Stewart  v.  Earl  of  Fife,  20th  February  1827,  is  another  5  S.  383. 
example  of  the  omission  in  the  record  of  part  of  the  lands  proving 
fatal  to  the  sasine  in  regard  to  these  lands. 

It  was  natural  for  practitioners  to  endeavour  to  obtain  a  remedy 
for  a  miscarriage  so  grievous  as  the  nullity  of  a  sasine  by  errors 
in  the  transcription  ;  and,  in  the  case  of  Innes,  20th  December  F.  c. 
1806^  the  Court,  upon  the  party's  petition,  authorized  correction  of 
the  record  by  a  marking,  to  receive  effect  from  its  date.     But,  in  a 
similar  application  afterwards,  Dundas  v.  Denniatoun,  15th  December  3  6. 400. 
1824,  the  Judges  were  unanimous  in  holding,  that  the  record  could 
not  he  altered  after  expiration  of  the  sixty  days.     More  recently,  in 
Duke  of  Montrose,  17th  June  1846,  the  subscriptions  of  the  notary  and  g  D.  822. 
iritnesses  havbg  been  omitted  in  the  record,  warrant  was  granted  to 
supply  the  defect  by  a  marking  on  the  margin.     But  the  report  of 
this  case  is  not  sufficiently  detailed  to  afford  any  indication,  whether 
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Past  III.     it  can  be  held  to  implj  a  general  relaxation  of  the  rule  laid  down  in 
ChaI^rII.   the  case  of  Dunrf(w. 

3.  Ceutificate     The  keeper's  certificate  of  the  registration  was  always  an  important 
part  of  the  procedure,  and  we  shall  presently  see  that  its  importance 
has  been  enhanced  by  the  recent  statute  affecting  sasines.    This  cer- 
tificate is  required  by  statute,  and  vitiation  in  it  ought  to  be  carefully 
avoided    In  the  case  of  Adam  v.  Duthte,  19th  June  1810,  a  sasine 
was  sustained,  although  the  date  of  recording  as  entered  in  the  record 
was  vitiated,  the  minute-book  and  certificate  being  both  entire ;  but 
the  keeper  of  the  record  was  required  to  attend  at  the  bar  of  the 
Court  to  answer  for  the  irregularity ;  and,  in  Drummond  v.  Ramsay, 
24th  June  1809,  a  sasine  having  been  recorded  upon  the  25  th  Septem- 
ber, but  omitted  to  be  entered  in  the  minute-book  till  the  4th  October, 
the  date  of  recording  was  erased  both  in  the  register  and  in  the 
attestation,  in  order  to  agree  with  the  minute-book.    This  was  held 
to  infer  a  total  nullity.    This  decision  rested,  however,  upon  the 
multiplication  of  irregularities,  and  upon  the  peculiar  requirements 
of  the  election  Statutes  in  regard  to  the  due  registration  of  sasines 
claimed  upon.    In  the  case  of  Oibson-Oraig  v.  Cochran,  10th  July 
1 838,  a  gross  error  in  the  date  of  the  attestation  (1 782  instead  of 
1802,  and  the  first  four  letters  of  "December"  being  upon  an  erasure) 
is  said  to  have  been  held  immaterial    It  was  pleaded  here  that  the 
Statute  1 693,  cap.  14,  appointed  the  minute-book,  with  the  subse- 
quent Act  of  1696  rescinding  the  Act  which  made  the  certificate 
effectual  independently  of  the  entry  in  the  register,  had  made  the 
minute-book  and  the  register  the  only  essentials  in  registration,  and 
that,  when  these  were  correct,  an  error  in  the  certificate  was  imma- 
terial.   The  report  of  this  case  does  not  show  explicitly  whether  the 
point  in  question  materially  affected  the  judgment.    At  all  events^  we 
shall  presently  see  that,  under  the  recent  statute,  the  keeper's  attesta- 
tion is  an  essential  requisite.    In  the  case,  already  cited,  ofMadaine  v. 
Madaine,  16th  June  1852,  afiirmed  on  appeal,  it  was  again  held,  as  in 
the  case  of  Douglas,  that  the  date  of  ingiving  entered  in  the  minute- 
book  is  the  date  of  recording.    An  objection  taken  here,  therefore,  that 
a  sasine  had  not  been  registered  until  more  than  sixty  days  after  its 
date  was  repelled,  the  date  in  the  minute-book  being  within  sixty  days^ 
and  the  entry  of  a  wrong  date  in  the  register  manifestly  a  clerical 
error.    In  the  same  case,  corrections  upon  the  margin  of  the  register 
were  not  held  to  form  objections,  the  challenge  not  being  made  until 
between  sixty  and  seventy  days  after  the  registration,  while  the  cor* 
rections  were  in  the  same  hand  as  the  body  of  the  register,  and  the 
register  itself  was  exempt  from  suspicion  as  being  in  publxoi  custodiSL 
If  the  keeper  of  the  register  die  without  attesting  the  sasine,  the 
Court  will,  upon  an  application  for  the  purpose,  authorize  his  suc- 
cessor to  do  so  ;  Young,  20th  December  1 799. 


14  1).  370; 
tupra^  p.  665. 
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We  had  occasion  formerly  to  observe,  that,  when  an  instrument     PaktIII. 
is  registered  for  publication,  it  is  not  retained  in  the  register,  as  is    chaptbh  II. 
the  case  when  the  object  is  preservation.     The  principal  sasine  with  Lon  sasike, 
the  attestation  is  delivered  back  to  the  party ;  and,  if  it  shall  be  "<>^  bofpump. 
challenged  as  false,  that  challenge  can  only  be  met  by  producing  the 
principal  instrument,  because  he  is  bound  to  have  it  in  his  posses- 
8ion«    This  is  expressly  enacted  by  the  Statute  1617,  which  allows  an 
extract  of  the  register  to  make  faith  in  all  cases,  except  where  the 
writ  is  offered  to  be  improven.    What  then  is  the  remedy  in  the  event 
of  a  principal  sasine  being  lost  ?    Formerly  it  miglit  be  renewed  by 
the  notary  from  his  protocol,  if  the  witnesses  were  still  alive  to  attest 
it ;  and  the  new  instrument  was  as  effectual  as  that  which  was  l6st, 
for  both  contained  the  same  facts,  attested  by  the  same  notary  and 
witnesses ;  and  the  notary  might  be  compelled  to  give  the  party  the 
benefit  of  this  remedy  by  an  action,  directed  against  him  and  the 
witnesses  and  all  others  concerned,  proceeding  upon  a  summons  of  Ross,  H.  208. 
extension.     It  was  also  held  the  duty  of  the  Keeper  of  the  Register 
to  mark  the  new  instrument  as  registered  of  the  same  date  as  the 
lost  one;  Ramsay,  2d  January  1678 ;  but,  in  the  subsequent  case  of  M.  13553. 
Cochran,  4th  July  1699,  the  Court  refused  to  enforce  the  attestation  M.  i356i. 
of  a  second  sasine,  on  account  of  the  imperfection  of  the  notary's  pro- 
tocol ;  and,  as  protocols  have  now  gone  entirely  into  disuse,  the  only 
remedy  left  is  to  prove  the  tenor  of  a  lost  instrument     It  has  been 
suggested,  however,  and  the  suggestion  is  well  worthy  of  considera- 
tion, that  this  contingency  may  be  provided  against  in  some  measure 
by  expeding  two  instruments  of  the  same  sasine  in  cases  of  great 
importanca 

We  have  now  to  consider  the  legal  effect  of  a  sasine,  taken  but  not  Eptkct  op  am 
recorded.    The  Act  1617  decerned  an  unrecorded  sasine  to  make  no  ^",U^"^"* 
faith  in  judgment  in  prejudice  of  a  third  party  who  had  acquired 
a  perfect  right  to  the  lands,  but  allowed  it  to  be  used  against  the 
grantor  of  the  warrant  and  his  heirs  and  successors.     The  doctrine 
entertained  with  regard  to  these  provisions  at  a  former  period  was, 
that,  although  an  unrecorded  sasine  was  ineffectual  against  third 
parties  who  had  acquired  a  good  right  to  the  lands,  yet  that  it 
formed  a  real  right  available  against  the  granter  of  the  deed  upon 
which  it  proceeded,   and  his  heirs  and  creditors.     This  was  the 
view  taken  by  Institutional  Writers;  and,  in  Rowan  v.  Colvil,  21st  M.  13646. 
July  1638,  it  was  found  irrelevant  for  one  liable  in  multures  to 
plead  non-registration  of  the  claimant's  sasine,  that  objection  being 
competent  only  to  one  producing  a  better  title  to  the  property. 
Tenants  also  were  found  to  be  excluded  from  pleading  this  objec- 
tion ;  Ctray  v.  Tenants,  24th  March  1626 ;  and  an  example  of  the  M.  ISMO. 
effect  of  the  statute  in  excluding  the  granter's  heir  from  expeding  a 
preferable  title  will  be  found  in  Simpson  v.  Btadkie,  28th  June  1678.  m.  18653. 
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PaktIII.     The  light  in  which  these  decisions  were  viewed  was,  that  they  were 
Chaptkb  II.    ft>unded  on  a  real  right  created  by  the  unrecorded  infeftment,  although 
not  pleadable  against  parties  holding  a  better  right    But,  in  the  case 
F.  C;2Ro88,   of  Kibble  v.  Stewart,  16th  June  1814,  Lord  Meadowbank  held  the 
true  view  to  be,  that  an  unregistered  sasine  is  absolutely  null  and 
void,  although  some  persons  are  not  entitled  to  plead  the  nullity. 
The  importance  of  this  view  arose  from  the  insecurity  held  to  result 
from  the  other  opinion,  for,  if  a  real  right  did  result  from  the  unre- 
corded sasine,  then  the  warrant  upon  which  it  proceeded  has  been 
used,  and,  as  an  exhausted  warrant  is  no  longer  effectual,  the  grantee 
was  precluded  from  making  his  right  secure  against  third  parties  by 
taking  and  recording  another  sasine.    This  question,  accordingly, 
9  s.  233;         arose  in  the  case  of  Kibbles  v.  Stevenson,  18th  December  1830,  and, 
109^**'  ^  ^     *^®  opinions  of  the  whole  Court  having  been  taken,  it  was  decided 
that  a  precept  is  not  exhausted  by  an  unrecorded  sasine,  and  a  second 

5  Wii.  &  Sh.     sasine  upon  the  same  precept  was  held  to  be  competent     This  deci- 
^^'  sion  was  affirmed  23d  September  1831.    The  same  view  had  previ- 
ously been  taken  by  the  Second  Division  of  the  Court,  which,  in  the 

8  S.  416.  case  of  Moncrieffy  29th  January  1830,  gave  its  sanction  to  a  second 

infeftment  taken  under  a  special  statute,  an  inaccuracy  having  been 
found  in  the  first  by  the  omission  of  a  word.  The  vital  importance 
of  this  doctrine  came  out  in  a  light  peculiarly  strong  in  the  case  of 

6  D.  370;         Young  V.  Leilh,  16th  January  1844.     Here,  a  party  possessing  upon 
31  ^^'    '        an  unrecorded  sasine,  executed  a  disposition  altering  the  destination 

of  lands ;  and,  if  an  unrecorded  sasine  formed  a  valid  title  tnler  hant- 
des,  then  this  disposition  would  have  been  effectual ;  but  the  Court 
held  unanimously  in  the  First  Division,  that  the  not  recording  was  an 
absolute  nullity,  and  that  the  disposition  was  ineffectual  as  flowing 
from  a  party  not  invested.     The  Court  here  proceeded  upon  the 
3  D.  216.         precedent  of  the  decision  in  the  case  of  Town-Council  o/Bredkin  v. 
Arbuthnot,  11th  December  1840,  already  referred  to,  which  was  vir- 
tually  to  the  same  effect,  the  defender  there  having  been   found 
entitled  to  use  an  old  precept,  although  it  had  been  used  by  his  ances- 
tor, because  the  ancestor's  sasine,  being  entered  in  a  wrong  r^;ister, 
and,  therefore,  held  to  be  unrecorded,  had  not  exhausted  the  precept. 
The  case  of  Young  having  been  appealed,  it  was  remitted  to  the  Court 
of  Session  to  be  argued  before  all  the  Judges,  and  to  hare   their 

9  D.  932.         opinions  reported.    The  result.  Young  v.  Leith,  Uth  March   1847, 

was,  in  the  opinion  of  the  majority,  that  an  unrecorded  sasine  is  ab- 
solutely null.  The  whole  of  this  important  subject  is  fully  discussed 
here  in  very  elaborate  opiniona 


2.  Sasine  under  the  new  form, — Having  now  examined  the  material 
things  in  the  old  instrument  of  sasine^  it  remains  to  point  mat  the 


TUB  SASINE.  569 

alterations  introduced  by  the  recent  Statute,  and  to  notice  briefly  the  Pakt  ill. 
principles  and  rules,  fixed  by  the  previous  practices  and  decisions,  chaptib  II. 
which  may  be  considered  as  remaining  authoritative  in  the  case  of  the 
new  instrument  also.  The  rules  and  authorities  hitherto  noticed  are 
those  to  be  employed  in  testing  the  accuracy  of  instruments  of  sasine^ 
whose  date  is  not  later  than  the  1st  October  1845,  being  the  time 
fixed  by  the  8  &  9  Vict.  cap.  35,  for  the  introduction  of  the  new 
forms,  which  it  does  not  imperatively  prescribe,  but  allows,  and  which 
from  their  greater  convenience  and  economy  will  necessarily  supersede 
almost  entirely  those  previously  employed.  The  design  of  the  Sta-  Debion  of 
tute  was,  while  the  instrument  of  sasine  was  retained,  to  strip  both  "atutb  s  &  9 
it  and  the  ceremony  of  everything  not  conducive  to  that  upon  which 
its  efiicacy  has  always  virtually  depended,  viz.,  the  registration  of  it. 
Accordingly,  the  enactment  is,  that  after  the  day  we  have  mentioned,  Tbbxs  or  tbb 
it  shall  not  be  necessary  to  go  to  the  lands,  or  perform  any  act  there,  w^tdtb. 
and  that  sasine  shall  be  effectually  given,  and  infeftment  obtained, 
by  producing  the  warrant  to  a  notary-public,  and  by  expeding  and 
recording  in  the  general  or  particular  register  an  instrument,  setting 
forth  that  sasine  had  been  given,  and  subscribed  by  the  notary  and 
witnesses  according  to  the  form  subjoined  to  the  Act  This  is  de- 
clared to  be  effectual,  whether  the  precept  shall  be  in  the  old  form  or 
in  the  abbreviated  form  which  we  have  already  noticed  as  appended 
to  the  Act.  The  2d  section  provides  for  the  recording  of  the  new 
instrument  in  the  manner  previously  observed,  and  that,  when  re- 
corded, it  shall  have  the  same  effect  as  a  recorded  instrument  of 
sasine  according  to  the  previous  practice.  The  3d  section  is  very 
important,  since  it  abolishes  the  present  limitation  of  sixty- days,  and 
makes  registration  competent  at  any  time  during  the  party's  life, 
with  this  provision  that  the  date  of  presentment  and  entry,  marked 
by  the  keeper  of  the  record  upon  the  instrument,  shall  be  its  date. 
The  5th  section  permits  the  abbreviated  forms  of  the  precept  and  in- 
strument, and  declares  these  as  valid  as  those  previously  in  use. 

Let  us  now  examine  the  form  of  the  new  instrument  as  contained  Clauses  op 
in  the  schedule.    It  may  be  divided  into  five  clauses : —  Imrr'orsAsiKB. 

(1.)  The  production  of  the  warrant  to  the  notary. 

(2.)  The  narrative  of  the  warrant,  including  the  description  of  the 
laoda 

(3.)  The  insertion  of  the  precept 

(4.)  The  giving  of  sasine. 

(5.)  The  testing  clause. 

We  shall  briefly  comment  upon  these  in  their  order : — 

(1 .)  Production  of  warrant  to  the  notary. — First  must  be  specified 
the  place  where  the  instrument  is  presented,  and  that  will  be  tho 
place  where  it  is  signed.  The  schedule  bears  presentment  by,  or  on 
behalf  of,  the  party  to  whom  sasine  is  to  be  given.    These  words, 
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Part  III.     "  by,  or  on  behcU/of"  are,  no  doubt,  alternative.   If  the  party  himself 

Chaftes  II.    presents  the  warrant,  the  Conveyancer  will  say  "  by,"  and,  if  it  is 

Clauses  of      presented  by  another,  then  it  will  be  "  on  behalf  of."    It  will  be  ob- 

MEw  nrsTBu-     served  that  this  form  of  the  instrument  preserves  no  evidence  to  show 

conx*,  '  who  required  sasine  to  bo  given,  and,  by  the  same  principle  which 

formerly  entitled  the  party  to  show  that  the  attorney  named  acted 
without  authority,  it  will  still  be  competent  to  one  injured  by  the 
passing  of  infeftment  in  his  favour  to  prove  that  he  did  not  authorize 
it.  It  will  be  prudent,  therefore,  when  the  circumstances  are  such  as 
may  give  rise  to  a  question  of  this  nature,  for  the  notary  to  preserve 
evidence  which  will  exonerate  himself,  by  showing  upon  whose  ap- 
plication he  gave  the  sasina  The  deed  containing  the  warrant  is  to 
be  described  here  only  by  its  name,  and  by  the  name  and  designation 
of  the  grantor,  referring  to  the  precept  of  sasine  after  inserted  for  its 
date,  and  here  also  there  must  be  described  any  connecting  deed  or 
writ  or  extract  These  must  be  identified  by  their  dates.  It  must 
2  S.  640.  be  remembered  that  in  the  case  of  Hamilton  v.  Lord  HamiUon,  24th 

January  1824,  the  omission  of  the  year  in  the  date  of  a  disposition 
would  have  proved  fatal,  but  that  it  was  held  to  be  infallibly  supplied 
by  the  year  of  the  sasine  itself,  which  was  the  only  one  mentioned  in 
the  instrument. 

(2.)  Narrative  of  warrant — Here  is  narrated  the  dispositive  clause, 
with  the  name  of  the  disponer — the  destination  that  the  g^rant  is 
made  heritably  and  irredeemably,  or  of  a  limited  character,  and  there 
is  inserted  a  description  of  the  lands.  Of  course  it  is  of  vital  import- 
ance to  insure  the  strictest  accuracy.     Next  there  is 

(3.)  The  insertion  of  the  precept  ofmsine. — ^This  has  in  this  way 
become  matter  of  statutory  requirement ;  and  here  also  perfect  accu- 
racy must  be  observed.    By  the  terms  of  the  first  schedule,  the  testing 
clause  of  the  deed  has  become  a  portion  of  the  precept    It  must, 
therefore,  be  inserted,  and  the  former  practice  of  copying  literatim  the 
signatures  also  both  of  the  party  and  of  the  witnesses,  will  be  continued. 
(4.)  The  delivery  of  sasine. — There  is  here  no  ceremony  prescribed : 
the  words  are,  "  In  virtue  of  which  precept,  I  hereby  give  sasine  ;"  and 
the  act  of  delivery  consists  in  the  notary's  subscription  of  the  instru- 
Sasihe  isr         ment,  followed  by  registration.    If  the  sasine  is  intended  to  be  of  a 
^^^^^^        qualified  nature,  it  must  be  so  expressed  (as  directed  in  the  schedule)  ; 

and  it  is  to  be  carefully  observed,  that,  while  the  instrument  cannot 
efiectually  confer  a  higher  or  more  extensive  right  than  is  contained 
in  the  warrant,  the  extent  of  the  right  may,  on  the  other  hand^  .be 
restricted  by  the  instrument,  so  as  to  be  less  comprehensive  than  tbe 
precept  might  authorize.  Of  this  there  is  an  example  in  Orahofnis 
M.  6931.  Children  Y.  Oraham,  4th  July  1769,  where  an  instrument  beaiing 

delivery  of  liferent  state  and  sasine  was  held  only  to  vest  the  liferent 
in  the  party,  although  the  disposition  contained  warrant  for  infefting 
him  in  the  fee. 
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The  new  Statute  has  silently  abolished  the  use  of  symbols,  thus     Pakt  III. 
fulfilling  the  prophecy  of  Lord  Eambs  : — "  When  our  notions  come  to   CttACTM  II. 
"  be  more  refined,  and  substance  regarded  more  than  form,  it  is  pro-  Abolition  op 
"  bable  that  external  symbols,  which  have  lontr  been  laid  aside  in  btmbols. 

TI '  ♦      *      IT 

"  personal  rights,  will  also  be  laid  aside  in  rights  affecting  land.'"  Tracts)^  m 
The  risk  of  error  in  the  symbol  is  now,  therefore,  avoided.    Neither 
is  there  any  provision  for  the  observance  or  attestation  of  more  than 
one  act  of  infeftment  in  the  same  instrument,  because  the  enactment 
contains  what  is  equivalent  to  a  clause  of  union  in  the  declaration  of 
the  first  clause,  that  the  new  mode  of  infeftment  shall  be  effectual,  Statutobt 
whether  the  lands  lie  contiguous  or  discontiguous,  or  are  held  by  the  ^'''^^' 
same  or  by  different  titles,  or  of  one  or  more  superiors.    This  provi- 
sion would  have  been  more  complete,  if  it  had  specified  different 
tenures^  as  well  as  title&    Lands  held  by  different  tenures  are  inca- 
pable of  union ;  and  a  question  may  arise,  whether  one  sasine  would, 
under  this  Act,  suffice  for  separate  parcels  of  land  held  by  different 
tenures,  as  well  as  for  lands  of  the  same  teni\re  held  by  different 
titles. 

This  part  of  the  new  instrument,  viz.,  the  giving  of  sasine,  is  its 

vital  part»  without  which  it  would  specify  nothing,  and  fall  by  the 

same  rule  which  gives  no  effect  to  old  sasines  where  the  act  of 

delivery  is  omitted  in  the  body,  or  the  words  '*  vidi,  sdvi,  et  avdivi" 

in  the  docquetw    The  vitiatory  effect  of  erasures  would  be  avoided  by 

the  Act  of  1836,  but  any  omission  would,  no  doubt,  be  fatal.  Supra,  p.  558. 

If  the  sasine  is  given  under  the  qualification  of  any  burden,  it  is  to  Sasinb  oivek 

be  referred  to  "  (is  before  specified  ;"  and  we  thus  learn  that  the  proper 

place  to  insert  burdens  upon  grants  is  in  the  dispositive  clause,  and 

that  they  are  to  be  regarded  as  part  of  the  description,  the  description 

being  the  only  previous  part  of  the  sasine,  where  the  burden  can  be 

specified  in  conformity  with  the  schedule.    Lastly,  we  have 

(5.)  The  testing  clause, — It  contains  no  date,  and  thus  declares  Testing 
emphatically  the  immateriality  of  any  date  but  that  of  registration.  ^^^"""^"* 
The  way  in  which  the  schedule  is  printed  does  not  indicate  that  the 
number  of  pages  is  to  be  inserted  ;  but  as  the  reference  to  preceding 
pages  mast  necessarily  be  omitted  when  there  is  but  one  page,  so  it  is 
not  mcompetent  to  insert  the  number  of  pages,  and  this  ought  to  be 
(fona 

A  material  change  has  taken  place  in  the  function  of  the  witnesses.  Fumctiok  or 

^omier/y  they  were  witnesses,  in  terms  of  the  Act  1686,  to  the  giving 

of  sasine,  and  so  they  were  required  to  subscribe  every  leaf.     Now,  form. 

^y  the  terms  of  the  testing  clause  in  the  schedule,  they  are  witnesses 

only  to  the  subscription  of  the  notary.     It  is  true,  that,  as  we  have 

^/raidy  remarked,  his  signature  comprises  the  act  of  giving  infeft- 

nicnt,  and  it  might  be  contended  that  they  are  in  that  view  still 

"'i'tnesses  to  the  giving  of  sasine.    Qeneral  practice,  which  is  under- 
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stood,  however,  not  to  be  uniform,  has  adopted  the  view,  that  the  wit- 
nesses attest  onlj  the  subscription,  and  that  their  subscription,  there- 
fore,  is  not  necessary  upon  any  but  the  last  page.  It  would  have 
been  desirable  that  this  point  had  been  clearly  settled  by  the  Act 


Date  op  in- 
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Rboibtration  "^^  Begistration  of  new  instrument — The  provisions  of  the  statute  for 
DuraopAKTT'fl  ^^®  recording  of  sasines  are  very  important  The  instrument  may  be 
uFi.  recorded  at  any  time  during  the  life  of  the  party  in  whose  favour  it 

has  been  expede.  This  privilege  appears  to  apply  only  to  instruments 
in  the  form  here  prescribed.  It  is  to  "every  sdoh  instmmefU  of 
''  sasine,"  If  in  any  case,  therefore,  a  sasine  should  be  taken  in  the 
old  form,  it  would  still  be  necessary  to  have  it  registered  within  sixty 
days.  The  character  of  the  registration,  as  truly  the  essential  act  of 
infeftment,  is  strongly  marked  by  the  provision,  that  it  can  only  be 
recorded  during  the  life  of  the  party.  Formerly,  registration  after 
the  party's  death  was  competent  and  effectual,  if  within  sixty  days  of 
the  date  of  the  sasine.  Here,  then,  along  with  a  great  apparent  ex- 
tension, we  have  in  this  respect  an  important  contingent  restriction 
of  the  time  of  registration ;  and,  as  the  unlooked>for  death  of  the 
party  may  preclude  the  possibility  of  completing  the  infeftment  by 
registration,  ordinary  prudence  strongly  urges  it  as  a  rule,  that  in 
every  instance  it  should  be  recorded  instantly  after  subscription. 

The  declaration  of  the  3d  section,  that  the  date  of  presentment 
and  entry  set  forth  on  the  instrument  by  the  keeper  of  the  record 
shall  be  taken  to  be  its  date,  is  deserving  of  very  serious  consideratioa 
Under  the  principles  pleaded  and  apparently  sustained  in  the  case  of 
Oibson-Craig,  the  date  and  fact  of  registration  were  held  to  depend 
upon  the  entry  in  the  minute-book,  as  containing  the  joint-declara- 
tion of  the  keeper  and  the  party  presenting  it ;  and  gross  error  in  the 
attestation  of  the  keeper,  was,  therefore,  disregarded    This  enact- 
ment, however,  gives  to  the  certificate  a  much  more  important  place 
than  formerly;  and  errors  in  it  could  not  now  be  held  to  be  immaterial, 
since  it  has  the  statutory  effect  of  fixing  the  date  of  the  instrument 
Doubtful  questions  might  thus  arise  in  the  event  of  a  discrepancy 
between  the  minute-book  and  the  attestation ;   and  an  important 
question  also  would  be,  whether  the  attestation  forms  a  part  of  the 
sasine,  so  as  to  give  it  the  protection  of  the  Act  regarding  erasures. 
These  considerations  enforce  very  strongly  the  duty  of  the  practitioner 
in  seeing  that  the  attestation  corresponds  with  the  minute-book  and 
record,  and  is  in  itself  regular  and  entire. 

In  reviewing  the  enactments  of  the  new  Act,  it  is  to  be  remarked 
generally  that  it  does  not  in  terms  rescind  any  of  the  previous  Statutes 
regarding  sasines.  It  operates  by  permitting  and  making  lawful  new 
forms  and  instruments  to  produce  the  same  effect  as  those  preecribed 
by  the  older  Statutes,  and  which  might  yet  be  effectually  pnctUed 
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since  they  are  not  expressly  abolished,  though  virtually  superseded  by  Part  ill. 
the  convenience  and  cheapness  of  the  new  forma  There  being  thus  chaptwei  IT. 
no  rescissory  terms,  the  previous  statutory  rules  still  subsist  in  so  far 
as  new  observances  have  not  been  allowed  in  the  room  of  some  of  them. 
As  regards  registration,  therefore,  we  must  still  select  the  competent 
register,  and  have  the  instrument  entered  in  the  minute-book  by  a 
joint  declaration  specifying  the  day  and  hour  of  presentment.  It 
must  still  be  engrossed  in  its  due  order  in  the  record,  and  any  mate- 
rial error  there  will  still  produce  effects  as  fatal  as  formerly.  The 
principal  sasine  must  still  be  produced,  when  challenged  as  fraudulent ; 
and,  with  regard  to  a  sasine  not  recorded  during  the  party's  life,  it 
will  be  subject  to  the  same  objections  as  one  formerly  omitted  to  be 
registered  within  sixty  days  of  its  date. 

This  Statute  has  now  directly  sanctioned  what  was  formerly  observed  Ezpeduto  hew 
in  practice,  viz.,  that,  in  case  of  error  or  defect  in  an  instrument  of  wHERB'irowraii 
sasine  or  in  recording  it,  a  new  instrument  may  be  made  and  recorded,  one  depbctiye. 
and  have  full  effect  from  the  date  of  recording,  as  if  there  had  been 
none  previous.     Of  course,  in  availing  ourselves  of  this  remedy,  it  will 
be  prudent  to  ascertain  that  the  error  is  of  sufficient  magnitude  to 
justify  the  expeding  of  a  second  sasine ;  and,  if  it  should  be  of  a 
doubtful  nature,  care  must  be  taken  not  to  rest  the  title  exclusively 
upon  the  second  sasine,  lest,  as  in  the  case  of  Carnegie^  the  first  one  Supra,  p.  558. 
should  be  found  to  be  valid,  and  the  second,  therefore,  inepi 

In  conclusion,  we  have  only  to  advert  to  what  was  formerly  said  on 
the  subject  of  stamp-duties,  and  to  refer  again  to  the  case  of  Mackin-  9  s.  583. 
tosk  V.  Oranty  ISth  May  1831,  which  shows  the  necessity  of  having  a 
separate  stamp  or  series  of  stamps  for  each  warrant,  when  the  infeft- 
ment  given  by  virtue  of  them  is  contained  in  the  same  instrument. 


Sasine  pkopriis  manibus. — ^We  have  a  remnant  of  the  proper  inves-  SAajiv:  propHts 
titure  (ie.,  of  sasine  bestowed  by  the  superior's  personal  act  upon  the  »«»***"«  ""*'' 
ground)  in  the  sasine  propriis  manibtLa,  By  the  former  practice  this 
might  take  place  either  where  there  was  a  separate  antecedent  war- 
rant, or  without  it.  When  there  was  a  previous  warrant,  the  instru- 
ment differed  from  that  ordinarily  used  in  bearing  the  appearance  of 
the  superior  himself,  instead  of  his  baillie  ;  and,  when  this  mode  of 
infeftment  was  contemplated,  it  was  unnecessary  to  insert  a  precept 
in  the  charter,  there  being  no  need  of  a  warrant  to  the  superior  s 
baillie  to  do  what  he  was  to  do  himself.  If  the  charter,  however, 
did  contain  a  warrant,  then  it  was  unnecessary  to  insert  it  in  the 
instrument  In  so  far  as  concerns  sasines  proprtM  mambua^  where 
tbere  is  an  antecedent  warrant,  these  may  be  regarded  as  practically 
raperseded  by  the  recent  statute. 

But  this  modification  of  the  instrument  has  been  chiefly  used  for 
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tlie  purpose  of  constituting  or  securing  provisions  by  husbands  to 
their  wives,  or  parents  to  their  children ;  and,  in  such  cases,  there  is 
no  maoa  to  suppose  that  they  will  not  still  be  practised.  It  has 
indeed  been  said,  that  sasines  propriis  manibua  appear  now  to-  be 
incompetent.  But  that  observation  oveiiooks  the  nature  of  the 
Infeftment  Act,  which,  though  it  introduces  a  new  form,  docB  not 
abolish  the  old.  That  Statute,  however,  expressly  refers  only  to 
sasines  proceeding  upon  prior  written  warrants ;  and  when  sasine, 
therefore,  is  to  be  given  propriis  manibus,  it  must  be  done  according 
to  the  old  form. 

But  it  is  to  be  kept  in  view,  that,  when  there  is  no  separate 
warrant,  a  mere  notarial  instrument  cannot  operate  a  transfer  of 
property.  Such  an  instrument  is  the  assertion  only  of  the  notarr ; 
and  the  grantor  of  the  infeftment  cannot  be  divested  without  his  own 
written  act.  Accordingly,  various  cases  will  be  found  noted  in  the 
Dictionary,  in  which  sasines  propriis  manUms  were  rejected,  because 
proceeding  upon  no  written  warrant  of  the  grantor.  The  last  of  these 
cases  is  King  v.  Ofudmers,  15  th  November  1682.  This  report  also 
shows,  how  the  want  of  a  separate  antecedent  warrant  may  be  sup- 
plied, viz.,  by  the  subscription  of  the  grantor  upon  the  sasine  itself. 
This  subscription,  though  operating  as  an  alienation,  is  effectual, 
though  not  attested  in  accordance  with  the  statutory  solemnities ; 
Kibble  v.  Ross,  4th  December  1804.  In  the  subsequent  case  of  ^n* 
derson,  however,  to  which  we  shall  presently  refer,  the  objection 
that  the  signature  was  unattested  was  regarded  by  Lord  Newtok  as 
entitled  to  some  weight,  and  it  would  be  prudent,  therefore,  to  obviate 
question  by  inserting  in  the  body  of  the  instrument  an  attestation 
tliat  the  grantor  subscribed  it  according  to  the  solemnittea 

The  distinguishing  feature  of  the  instrument  in  this  form  is  the 
clause  of  delivery,  which  bears,  that  the  grantor,  "  ex  propriis  sais 
"  manibtM,  gatfe  and  delivered"  liferent  (or  heritable)  state  and  sasine, 
&c.  These  words,  however,  or  English  words  of  the  same  import,  arc 
not  essential,  and  the  sasine  will  be  sustained,  provided  it  bear  the 
presence  of  the  grantor,  and  delivery  by  him ;  Anderson  v.  Thomscm 
or  Anderson,  31st  January  1828.  When  the  sasine  is  granted  in 
satisfaction  of  a  previous  obligation,  the  marriage  contract  or  other 
deed  containing  such  obligation  should  be  narrated ;  but  the  decision 
last  cited  shows,  that  a  provision  to  a  wife  may  be  effectually  secured 
in  this  way  by  a  solvent  grantor  for  a  reasonable  amount,  although 
there  be  no  previous  obligation. 

It  is  to  be  carefully  observed,  that  sasines  propriis  manSms  are 
not  protected  by  the  Act  6  &  7  Will.  lY.  cap.  33,  which  exempts 
sasines  from  challenge  on  the  ground  of  erasure.  On  the  contrary, 
they  are  expressly  excepted  from  that  Statute,  and  justly  so,  inas- 
much as  the  sasine  propriis  manibus  is  not  like  other  sa8]ne%  merely 
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an  attestation  of  the  delivery  of  possession,  but  is  by  its  nature  an     Pakt  ill. 
act  of  alienation,  and  embracea  im  itedtf  tke  wsmmt  as  well  as  the    c^^^j^  n 
delhreiy. 


III.  Effbot  of  thb  Feudal  Iktbstitttbb,  and  of  Covditioks  ik- 

SBBTED  IK  IT. 

The  charter  and  sasine,  which  we  have  now  examined,  constitute 
the  feudal  investiture,  and  establish  the  relation  of  superior  and  vassal. 
The  rights  resulting  to  the  respective  parties  from  that  relation  we 
have  already  examined,  when  we  found  that  the  dominium  directum 
or  dominium  eminens  embraces  the  feudal  duties  rendered  by  personal 
service  or  payment  of  grain  or  money,  with  casualties  or  incidental 
payments  arising  upon  certain  contingencies;  while  the  dominium 
utile  consists  in  the  absolute  property  and  profitable  use  of  the  feu, 
subject  to  these  reserved  rights  of  the  superior. 

From  tlie  principles  already  traced,  it  results,  that  by  granting  a  Sufbbiob  kot 
charter  and  sasine  the  superior  is  not  divested,  although  a  dependent  d^^i^  bt 
estate  is  thereby  created.    His  right  continues^  in  so  far  as  it  is  not  eRANTuio  feu- 
given  up  by  the  grant  of  the  dominium  utile.    If  the  grantor  of  the  '"^^' 
feu  is  himself  a  vassal,  then  he  remains  the  vassal  of  his  own  superior, 
and  upon  his  death  his  heir  will  be  entered  precisely  in  the  same 
manner,  and  with  the  same  description  of  the  lands,  as  if  no  subordi- 
nate feu  had  been  granted.    The  superior,  therefore,  after  granting 
the  feu,  can  exercise  all  acts  of  proprietorship  against  eveiy  party,  superior  hat 
except  the  vassal  or  those  deriving  right  from  hiuL     Of  this  there  is  kemovb  ten- 
an  illustration  in  Laird  ofLagg  v.  His  Tenants,  19th  November  1 624,  ^Uq- 
where  the  superior  was  found  entitled  to  remove  tenants  who  could 
not  show  that  their  possession  was  derived  from  a  vassal.    In  a  recent 
case  the  superior  has  been  found  entitled  to  challenge  encroachments 
and  operations  of  third  parties  injurious  to  the  feu,  whether  the  vassal 
interferes  or  not ;  Marquis  of  Breadalbane  v.  CampbM^  12th  Febru-  ts  D.  647. 
ary  1851.    And  the  continued  subsistence  of  the  superior's  right  is 
strikingly  shown  by  this,  that  his  title  may  eventually  become  again 
the  title  of  the  dominiuvi  utile — as,  in  the  case  of  his  acquiring  right  SaPERioR'a 
to  the  feu,  but  possessing  afterwards  upon  the  nobler  title.    The  in-  "J"„"^comb 
ferior  title  will  in  these  circumstances,  as  we  shall  afterwards  see,  be  titub  or  pro- 
worked  off  by  the  negative  prescription,  and  the  property  being  thus  '*"""• 
absorbed  in  the  superiority,  the  superior's  title  will  again  comprehend 
the  dominiwn  utile.    In  order  to  ascertain  what  rights  have  been 
granted  by  himself  or  his  predecessors  affecting  the  superiority,  the 
superior  is  entitled  to  call  for  production  of  such  rights.    This  was  Superior  vat 
done  formerly  by  an  action  of  showing  the  holding ;  now  it  is  accom- 
plished by  reduction  improbation.    The  superior  may  also  sell  the 


BEU.  lUPKRIO- 
RITV. 


576 


LBOTUEIES  OH  CONTBrANClNd. 


Pakt  III. 
Chiptui  n. 


dominium  directum;  but,  as  will  be  explained  in  treating  of  the  dio- 
position  of  superiority,  his  power  of  selling  is  subject  to  certain  limi- 
tations, necessary  to  protect  the  vassal's  right, 
r  On  the  other  hand,  by  the  charter  and  sasiae  the  vassal  obtains  the 
'  real  property  of  the  grant,  embracing  all  that  is  expressed  in  it,  or 
which  the  law  determines  to  be  his,  and  in  particular  embracing  all 
that  is  above  and  all  that  is  bolow  ground,  a  coda  xuque  ad  centrum, 
or,  as  it  is  strongly  expressed  in  the  formulary  of  Brissonius,  to  which 
we  have  already  had  occasion  to  refer,  "  ah  infimo  solo  ad  utque  ce^i 
"  aubaeUium  cum  ipso  etiam  ccelo  camqae  terra  imis  atque  perimit 
"  infemitque."  His  right  being  real,  it  excludes  all  incomplete  per- 
sonal diligence,  as  we  have  already  seen  in  W^}tter  v.  Donaidaon, 
13th  July  1780,  where  a  sasine  was  preferred  to  a  prior  arrestment 
The  vassal  possesses  the  right  of  disposal,  which  is  inherent  in  the 
nature  of  property,  and  he  may  sell  the  feu  in  whole  or  in  separate 
portions,  as  he  thinks  fit 

But,  although  the  charter  is  by  its  form  a  unilateral  deed,  it  has 
the  effect  of  a  mutual  contract,  and,  by  acceptance  of  it  with  the 
clause,  "  reddendo  inde  annuoltm,"  the  vassal  becomes  personally 
liable  for  the  feu-duties,  and  he  remains  so  even  after  he  has  sold  the 
lands,  until  the  purchaser  is  relieved  by  the  superior;  WaUaee  v. 
Ferguaon,  29lh  June  1739.*  It  was  once  supposed,  that  the  vassal 
might  liberate  himself  by  renouncing,  or,  as  it  is  called  in  feudal 
language,  refuting  the  feu ;  and  this  was  attempted  in  Hunter  t.  Boog, 
16th  December  1834.  But  the  Court  held,  that  the  feudal  doctrine 
of  refutation  applied  only  to  proper  benefida,  and  not  to  feu-holdio^ 
where  there  is  a  mutual  onerous  consideration — that  the  vassal,  there- 
fore, could  not  renounce — and  that  the  superior  was  entitled  to  decree 
of  perpetual  liability  against  him. 
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saiy  to  define  with  precision,  whether  the  reservation  is  to  extend     Pabt  ni. 
beyond  coal,  metals,  and  the  other  more  valuable  minerals.    A  reser-    Chapter  ll. 
vation  of  the  "  hail  mines  and  minerals  of  whatever  nature  and  qua- 
"  lity,"  was  held  not  to  comprehend  a  quarry  of  stone  of  a  rare  quality, 
and  peculiarly  fitted  for  architecture ;  Memies  v.  Earl  o/Breadalbane,  F.  C. 
10th  June  1818 ;  affirmed  l7th  July  1828.    The  same  doctrine  re-  i  Sh.  App.  225. 
ceived  effect  in  Duke  of  Hamilton  y,  Bentiey,  29th  June  1841.    IfSD.  1121. 
freestone,  therefore,  or  any  other  mineral  substance  of  the  less  valu- 
able kinds,  is  to  be  reserved,  it  must  be  specified.    When  this  reser- 
Tation  is  made,  it  is  not  necessary,  in  order  to  prevent  injuiy  to  the 
vassal  by  the  use  of  it,  to  stipulate  for  payment  to  him  and  his  tenants 
of  damages  occasioned  to  the  surface  by  digging,  transportation,  &c., 
Buch  damages  being  due  without  stipulation.     In  Duke  of  Argyle  v.  M.  e578. 
Feuars  ofSheardale,  21st  November  1788,  there  being  no  stipulation 
to  that  effect,  the  superior  was  found  not  entitled  to  work  reserved 
minerals  without  liability  for  surface  damages.     A  right  to  work  and 
transport  minerals,  however,  and  to  do  everything  necessary  there- 
anent,  on  paying  surface  damages,  gives  no  right  to  take  from  the 
lands  materials  to  make  roads  for  transporting  what  is  worked ;  Har-  5  8. 807. 
T(ywar*s  Trustees  v.  Erekine,  6th  February  1827.    Therefore,  power  to 
take  stones,  and  other  materials  not  falling  within  the  principal 
reservation,  must  be  specially  reserved,  in  order  to  give  the  right* 

Besides  reservations  affecting  the  substance  of  the  property,  the  CosDrriom  w 
stipcrior  may  insert  any  lawful  conditions,  calculated  to  secure  to  buJebior' 
himself  rights  and  privileges  connected  with  the  grant.    These  may 
be  of  various  kinds  suited  to  different  objects — e.g.,  the  grant  may  be 
burdened  with  a  sum  of  money  payable  to  the  grantor.     This  reser- 
vation we  shall  examine  in  treating  of  heritable  securities,  when  it  Beservbo  buk- 
^ill  appear,  that  a  burden  of  this  kind  must  be  specific  in  stating  the  ^on^  '"**  ^' 
amount,  and  that,  in  order  to  form  a  real  lien,  and  to  affect  singular 
sQccessors^  it  must  be  expressly  attached  to  the  property,  otherwise  it 
will  form  a  personal  claim  only. 

Another  species  of  conditions  consists  in  the  imposition  of  servi-  iMPosmoxor 
tudes,  as  aUius  nan  toUendi,  and  luminibus  non  officiendi.   They  must  ^oht^°^" 
also  be  made  real,  in  order  to  be  available  against  third  parties. 

Besides  those  now  mentioned  there  are  other  conditions,  which,  as 
more  intimately  connected  with  the  peculiar  principles  of  the  feudal 
tenure,  fall  properly  to  be  examined  here.  Of  these  there  are  two, 
which  are  frequent  in  practice,  and  have  been  much  discussed. 

The  first  is  the  clause  of  pre-emption,  which  is  a  stipulation,  that  Clause  of  pkb- 
tbe  rassal  shall  not  be  at  liberty  to  sell  without  first  having  made  an  ^mptioh. 
offer  to  the  superior  at  the  price  proposed  by  another.    Tliis  condition 

*  A  clause  in  a  fen-contract,  reserving  to  the  superior  liberty  to  search  and  dig  for  stone 
qoanies  and  for  ooal  in  the  lands  feued,  and  to  win  coals  and  stones  therein,  was  held  not  to 
ccimprefaeoid  a  reaervation  of  black-band  ironstone,  in  Forth  <&  Clyde  Navigation  Company  11  D.  122. 
>    VTtUon  ^  Co.,  21st  November  1848. 

37 


LBOTOBES  ON  COHTBTAVCIKO. 


Part  III.     has  been  objected  to  as  strnck  at  hj  the  lOth  section  of  20  Geo.  IL 
CsAPTEB  II.    '^'^P-  ^^'  whicb,  with  reference  to  clauses  de  non  alimando  sine  con- 
sensu, suiperwnvm,  discharges  all  such  prohibitory  clauses  restrainine 
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the  prohibition  to  subfeu  was  held  effectual  by  a  majority  of  the     Part  III. 
Judges.     Upon  appeal,  20th  June  1825,  a  remit  was  made  by  the  chapter  II. 
House  of  Lords  to  take  the  opinion  of  the  whole  Judges.     The  result  i  wii.  &  sh. 
was  a  great  difference  of  opinion,  but  the  prevailing  sentiment  was,  ^PP-  <590. 
that  the  feu  right  is  qualified  by  such  a  condition — that  it  is  not  con- 
trary to  the  provisions  of  the  20  Geo.  II.  cap.  50 — and  that,  although 
it  does  not  constitute  a  real  burden,  yet  it  is  binding  on  purchasers, 
and  the  superior  is  not  bound  to  receive  them  on  any  other  terms  ^  |'^gj^£^  q 
than  those  which  he  has  lawfully  stipulated  in  the  contract.     These  291. 
opinions  are  reported  4th  March  1 828. 

It  is  thus  clear,  that  tbese  reservations  are  effectual  as  between  the  Conditions— 
contracting  parties.     How,  then,  shall  the  obligations  which  they  im-  on^mnqulTr" 
pose  upon  the  vassal  be  extended  against  purchasers,  or  those  who  shall  succEasoRs. 
acquire  by  legal  diligence  ?    As  a  general  principle,  it  may  be  stated, 
that  a  distinction  is  to  be  made  between  a  reservation  of  the  nature  of 
an  obligation  to  do  a  specified  thing,  which  may  be  performed,  and  so 
extinguished  by  one  act,  and  the  reservation,  on  the  other  hand,  which, 
by  its  own  nature,  or  by  its  connexion  with  the  subject  of  the  grant,  is 
necessarily  continuous,  and  implies  a  permanent  endurance.     In  the  * 

former  case,  viz.,  a  reservation  which  can  be  satisfied  by  one  act  of  the 
disponee,  as,  for  instance,  the  payment  of  a  sum  of  money — the  reser- 
vation is  accounted  personal  to  him,  and  will  not  be  extended  so  as  to 
affect  singular  successors,  unless,  by  the  clearest  language,  it  be  fixed 
upon  the  subject,  and  made  real :  of  this  we  shall  have  distinct  illustra- 
tions when  we  come  to  treat  under  heritable  securities  of  reserved  real 
burdens.    But,  when  the  burden  is  one  implying  permanency,  as  a  Condition  im- 
limitation  in  the  mode  of  using  the  property,  or  a  prohibition  against  "'^"^  p*«- 
building,  or  such  reservations  as  we  have  now  treated  of  in  regard  to 
pre-emption  and  subinfeudation,  the  condition  will  attach  to  singular 
successors,  if  clearly  intended  to  affect  them,  although  it  be  not  made, 
or  not  capable  of  being  made,  a  real  burden.     And  this  effect  it  pro- 
duces by  its  own  strength  as  a  lawful  condition  stipulated  by  the 
granter.     Of  this  we  have  an  example  in  Clark  v.  City  of  Glasgow  12  D.  1047. 
Life  Assurance  Co.,  20th  Juno  1850,  where  a  stipulation,  that  the 
vassal  should  keep  houses  constantly  insured  to  a  specified  extent 
against  loss  by  fire,  and  regularly  pay  the  premiums,  was  held,  al- 
though not  made  a  real  burden  on  the  subject,  an  essential  condition 
of  the  right,  transmitting  against  singular  successors.     The  case  was  1  Macq.  App. 
aflirmed  on  appeal,  8th  August  1854.    Mr.  Erskine  was  of  opinion,  ^^^' 
that,  notwithstanding  a  prohibition  to  alienate  without  making  the  Inst.  ii.  3, 13. 
first  offer  to  the  granter,  a  disposition,  without  his  consent,  would  be 
valid,  if  the  vassal's  right  contained  no  irritancy,  that  is,  no  clause 
declaring  acts  done  contrary  to  the  stipulation  to  be  null  and  void. 
But  the  decision  in  Stirling  v.  Johnstan,  4th  January  1767,  upon  M.  2342. 
which  that  doctrine  is  rested,  has  been  shown  by  Lord  Ivobt,  in  his 
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note  to  the  passage,  to  be  imperfectlj  reported  ;  and  it  is  agreed  by 
the  most  eminent  Lawyers,  that,  while  the  decision  was  correct  in  its 
result,  it  was  placed  upon  an  erroneous  ground.  The  case  was  a  dis- 
position granted  to  a  stranger  in  the  face  of  a  clause  of  pre-emption 
in  favour  of  the  superior  inserted  in  the  charter,  but  not  repeated  in 
the  sasine.  The  disponee  admitted  his  knowledge  of  the  clause, 
although  it  did  not  appear  in  the  record ;  and  Lord  Eames,  who-  was 
Ordinary,  reduced  his  right  on  the  ground  of  mala  fides,  upon  which 
Lord  KiLKERRAN  remarked,  that,  as  he  knew  of  the  condition,  so  he 
knew  that  it  was  ineffectual  in  law,  and,  therefore,  mala  fides  was 
excluded.  The  Court  held,  that  the  condition  being  inserted  in  the 
charter  was  to  be  held  in  eodem  corpore  with  the  infeftment — ^a  view 
which  is  untenable,  when  it  is  recollected,  that  the  charter  does  not 
enter  the  record.  But  they  altered  the  judgment  on  the  ground  that 
there  was  no  irritancy.  This  doctrine,  however,  is  not  elsewhere  sup- 
ported, and  it  is  repudiated  by  Mr.  Bell,  Lord  Ivort,  the  opinions  of 
the  Judges  in  the  case  of  Preston,  and  the  unanimous  opinion  of  the 
Judges  in  the  case  of  Tailors  of  Aberdeen  v.  CouUs,  3d  August  1840. 
These  views  will  be  found  very  clearly  stated  in  the  opinion  prepared 
by  Lord  Corehouse  in  this  case,  where  he  shows  also  the  distinction 
between  irritancies  in  entails  and  irritancies  in  other  deeds.  The 
power  of  disposal  is  inherent  in  the  right  of  property ;  and  it  cannot 
at  common  law  be  absolutely  barred,  but  when  the  prohibition  is  of  a 
qualified  nature,  it  is  sustained  as  a  condition  of  the  grant ;  and  thus, 
before  1 748,  the  clause  de  non  alienando  was  valid,  because  qualified  by 
the  allowance  to  dispone  with  the  superior's  consent,  and  so  a  clause 
of  irritancy  made  the  deed  void  as  contrary  to  the  terms  of  the  con- 
tract. But  in  entails  irritancies  stand  entirely  on  the  statute  1685, 
cap.  22,  and  operate,  as  we  shall  afterwards  see,  by  a  legal  fiction  dis- 
solving the  grantee's  title  before  his  act  in  contravention  of  the  entail 
is  completed,  so  as  to  render  the  act  void,  not  as  being  inconsistent 
with  the  title,  but  as  flowing  from  one  who  has  no  title.  An  irritancy, 
then,  is  not  requisite  to  render  effectual  a  lawful  condition,  but  the 
clause  of  irritancy  is  not,  therefore,  to  be  rejected.  Although  not 
required  to  make  the  condition  effectual,  it  may  serve  as  a  stringent 
means  of  enforcing  it.  Thus,  in  the  case  of  Tailors  of  Aberdeen,  there 
was  a  penalty  of  «f  100,  if  the  grantee  should  fail  to  erect  houses. 
According  to  the  legal  construction  of  such  clauses,  that  penalty  would 
have  been  restrictable  to  the  amount  of  damages  that  could  be  proved, 
and  this  remedy,  therefore,  might  have  been  troublesome  and  incon- 
venient. But,  besides  the  penalty,  it  was  stipulated  by  a  clause  of 
irritancy,  that  the  grantee  should,  upon  failure,  lose  all  right  and 
title,  and  that  the  ground  should,  in  that  event,  revert  to  the  granter. 
This  irritancy  could  have  been  made  effectual  by  declarator,  and  its 
operation  would  have  been  avoided  only  by  performance  before  decree. 
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The  test  by  which  it  is  to  be  determined,  whether  a  third  party     PabtIII. 
deriving  right  from  the  vassal  is  bound  by  conditions  in  the  grant,    Chapteii  II. 
varies  according  to  the  condition  of  the  title.     As  long  as  the  title  Effect  of  cox- 
continues  personal,  it  is  effectual  as:ainst  third  parties,  because  they  i»^tiox8  upon 

^      ^  ,  ,1  1     ..    1        .  -I  .  1      .  .  1      .     THIRD  PA BTIB8. 

must  found  upon  the  personal  title  in  order  to  substantiate  their 
claim,  and  they  cannot  both  plead  the  personal  title  and  repudiate  its 
conditions.  Again,  although  infcftment  may  have  passed  in  favour 
of  the  vassal,  the  conditions  are  valid  as  between  the  superior  and  a 
disponee  whose  title  is  only  personal,  and  who  has  it  not  in  his  power  to 
acquire  any  other  right  without  resorting  to  the  superior ;  see  the  case 
of  Campbell^  already  cited.  But  when  the  question  is  about  real  rights,  6  S.  679;  supra, 
f.«.,  rights  completed  by  sasine,  the  effect  of  conditions  as  against  ^* 
disponees  and  other  third  parties  depends  upon  the  insertion  of  the 
conditions  in  the  grantee's  sasine,  and  consequently  their  appearance 
upon  the  record.  If  the  condition  does  not  appear  upon  the  record, 
it  is  not  obligatory  upon  third  parties.  But  the  mere  presence  of  a 
condition  in  the  charter  imports  no  obligation  upon  the  vassal  to  insert 
it  in  his  sasine ;  and,  even  if  there  is  added  a  declaration  that  it  shall 
be  inserted,  that  is  not  sufficient,  for  this  declaration  also  may  be 
disregarded  with  impunitv.  It  becomes,  therefore,  important  to  Iotertioh  op 
ascertain  in  what  manner  insertion  in  the  sasine  and  upon  the  record  ^At^^^^uow 
may  be  secured.  Two  methods  have  been  adopted  to  effect  this : —  bbcured. 
(1.)  There  is  subjoined  to  the  prohibition  an  irritancy,  declaring  that 
acts  done  contrary  to  it  shall  be  null  and  void,  and,  after  stipulating 
that  the  condition  shall  be  engrossed  in  the  instrument  of  sasine,  and 
in  all  future  renovations  of  the  feu  in  favour  of  heirs  or  disponees, 
there  is  added  a  declaration,  that  the  sasines,  conveyances,  or  other 
writs,  in  which  the  conditions  are  not  so  engrossed,  shall  be  null  and 
void,  and  that  the  grantor  of  any  right  contrary  to  the  condition  or 
in  which  it  is  not  engrossed,  shall  forfeit  and  amit  his  right  to  the 
subjects,  and  that  this  irritant  and  resolutive  clause  shall  be  engrossed, 
as  well  as  the  condition.  No  Conveyancer  will  think  it  safe  to  dis- 
regard clauses  so  stringent  as  these.  (2.)  Insertion  in  the  sasine  may 
be  rendered  unavoidable,  and  so  secured,  by  making  the  conditions  a 
part  of  the  precept  of  sasine.  At  all  times  this  was  a  good  method 
to  insure  that  the  conditions  should  enter  the  record,  and  it  is  so  now 
more  than  ever,  the  exact  transcription  of  the  precept  into  the  instru- 
ment of  sasine  being  by  the  recent  Infeftmcnt  Act  rendered,  as  we 
have  seen,  matter  of  statutory  solemnity. 

It  is  quite  certain  that  nothing  but  full  insertion  in  the  sasine  will  Gexeual  ae- 
suffice.    A  general  reference  was  held  insufficient  against  creditors  or  sJ^s,xe^to  cox- 
singular  successors  in  Duke  of  Argyle  v.  Creditors  of  Barbreck,  13th  ditioks. 
February  1730.    The  necessity  of  full  insertion  is  now  limited,  how-  ^- 10306. 
ever,  to  the  first  sasine,  and,  if  the  conditions  have  once  entered  the 
record  in  an  instrument  of  sasine  or  of  resignation  ad  remanentiam, 
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then,  by  the  5th  section  of  the  Lands  Transference  Act,  it  is  sufficient 
to  refer  to  them  as  contained  in  such  instrument,  which  is  to  be  de- 
scribed by  the  name  of  the  party  in  whose  favour  it  was  passed,  the 
register  in  which  it  is  recorded,  and  the  date  of  registration ;  and  such 
reference  is  declared  equivalent  to,  and  to  have  the  same  legal  effect 
as,  full  insertion.  Inconsistent  statutes  are  repealed  so  as  to  make 
this  enactment  effectual 

In  order  to  secure  the  interests  of  the  superior,  it  is  important  that 
infeftment  should  pass  in  favour  of  the  vassal,  because,  if  he  shall  die 
without  being  infeft,  the  feu  will  not  be  in  non-entry,  and  the  casual- 
ties of  superiority  will  not  be  exigible,  the  heir  having  it  in  his  power 
to  obtain  infeftment  by  connecting  himself  with  the  unexecuted 
precept  in  the  open  charter  without  going  to  the  superior.    In 
order  to  guard  themselves  against  this  risk,  as  well  as  to  insure  inser- 
tion of  the  conditions  in  the  instruments  of  sasine,  a  condition  is 
sometimes  inserted  that  the  infeftments  in  favour  of  the  vassals  shall 
be  prepared  and  passed  by  the  superior's  own  agent    This  point  was 
first  discussed  in  Stewart  v.  Bumsidey  12th  November  1794,  where 
the  condition  was  not  express,  but  it  was  stipulated  that  the  vassal 
should  pay  the  expense  of  the  charter  and  of  the  other  writs  neces- 
saiy  at  entering.    Infeftment  was  taken  by  the  superior's  agent  in 
favour  of  the  vassal,  but  without  his  authority.    This  was  ingeniously 
defended  upon  the  analogy  of  the  pares  curia},  in  which  everything 
was  done  by  the  superior,  and  also  on  the  ground  that,  unless  the 
grantee  were  infeft,  there  would  be  no  power  to  compel  an  entry  at 
his  death,  declarator  of  non-entry  being  incompetent  where  there 
has  not  been  a  vassal    But  the  Court  held  that  the  superior's  agent 
had  no  claim  to  the  expenses,  unless  he  could  show  that  he  had  been 
instructed  by  the  vassal,  and  observed  that  his  pleas  had  no  foundation 
in  law  or  practice,  and  that  the  charter  being  in  favour  of  assignees, 
the  grantee  was  clearly  entitled  to  assign  the  unexecuted  precept — 
a  right  which  would  be  defeated  by  his  infeftment.    In  Bell's  Com- 
mentaries it  is  said  that  in  one  case,  Macritchie,  21st  January  1801, 
the  Court,  on  the  ground  of  professional  usage,  gave  effect  to  a  con- 
dition that  infeftment  should  be  taken  by  the  superior's  agent ;  and 
a  condition  with  an  irritancy  attached  to  it,  that  the  superior's  agent 
should  write  the  disposition  and  infeftment  in  every  transmission  of 
the  feu,  was  supported  by  an  opinion  of  the  majority  of  the  Judges 
in  the  case  of  Campbell,  already  cited.    But  it  was  strongly  objected 
to  by  the  minority,  who  held  it  as  objectionable  "  as  if  it  were  stipu- 
"  lated  that  the  vassal  should  always  come  to  Glasgow  by  a  particular 
"  coach,  or  employ  a  tailor,  butcher,  baker,  or  doctor  to  be  named  by 
"  the  superior."    The  case  of  Campbell  was  settled  by  compromise, 
the  superior  having  become  satisfied,  it  is  understood,  that  ii  was 
not  truly  for  his  interest  to  insist  upon  such  conditions ;  and  it  is 
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worthy  of  remark,  that  the  opinion  of  Lord  Gillies,  who  maintained     Pabt  in. 
the  invalidity  of  such  conditions,  was  noticed  by  Lord  Brougham,    chafteb  ll. 
in  the  first  review  of  Tailors  of  Aberdeen,  as  having  met  with  no  i  wii.  &  Sh. 
answer.    And  in  the  second  review  of  that  case  the  stipulation  is  '^pp-  ^^• 
viewed  unfavourably  in  the  opinion  of  the  Judges,  being  regarded  as  a^^'^a^^* 
similar  to  an  astriction  to  the  superior's  smithy,  which,  having  in  one    ^^'      ' 
case  been  sustained  in  the  Sheriff  Court,  the  Court  of  Session 
allowed  the  judgment  to  be  advocated  ;  Yeaman  v.  Crawford,  18th  M.  14537. 
December  1770. 

These  are  reservations  in  favour  of  the  superior.    On  the  other  CoHDmoNe  m 
hand,  the  terms  of  the  charter  may  be  so  modified  as  to  throw  upon  vHuju^' 
him  burdens  usually  borne  by  the  vassal    This  most  commonly  oc-* 
curs  in  practice  with  respect  to  two  points,  viz.,  public  burdens,  and 
the  casualties. 

The  superior  may  undertake  to  relieve  the  vassal  of  public  burdens,  i.  Obuoation 
but  his  obligation  to  do  so  must  be  veiy  express  and  specific,  if  it  is  ^^^"op^pdb- 
intended  to  apply  to  burdens  of  all  descriptions.    A  general  obliga-  uo  bubdsns. 
tion  to  relieve  of  public  burdens  was  held  not  to  give  the  vassal  a  claim 
of  relief  against  the  superior  for  the  expense  of  a  new  manse,  which 
is  so  much  in  naturalibtie  of  the  feu,  as  to  require  express  terms  to 
relieve  the  vassal ;  Brtice  Car  stairs  v.  Qreig,  23d  January  1 773.    The  M.  2333. 
superior  has  no  right  to  a  seat  in  the  parish  church,  and  he  is  not 
liable  for  parochial  burdens  unless  he  subjects  himself  by  a  special 
agreement;  Murray  v.  8coU,  20th  February  1794.    In  the  case  of M.  15092. 
Aindie  v.  Magistrates  of  Edinburgh,  19th  November  1839,  there  2  D.  64. 
will  be  found  an  effectual  exemption  from  all  public  burdens  and 
town  taxes  in  the  city  of  Edinburgh,  so  broad  as  to  exclude  all  such 
claims,  except  a  statutory  and  temporary  tax  imposed  for  the  benefit 
of  the  community. 

The  superior  may  limit  the  rights  which  emerge  to  him  upon  the  2.  Taxation 
vassal's  death.     In  practice  the  composition  payable  for  the  entry  of  ®*^*^'*'^"'^"* 
singular  successors  is  frequently  limited,  or,  as  it  is  called,  taxed,  at 
a  certain  specified  sum,  or,  as  we  have  already  seen,  at  a  double  of 
the  feu-duty,  inclusive,  or  according  to  agreement  exclusive,  of  the 
feu-duty  for  the  year  of  the  entry.    If  it  is  not  taxed,  then  the  pur- 
chaser or  other  singular  successor  will  be  liable  in  a  year's  rent  under 
deduction  of  feu-duty  and  public  burdens.    When  the  entry  is  taxed, 
the  language  must  be  very  express  in  order  to  give  the  benefit  of  it 
to  all  singular  successors.    In  Salmon  v.  Lord  Boyd,  25th  July  1 751,  M.  4181. 
the  taxation  was  in  these  terms,  "  doubling  the  feu-duty  the  first  year 
"  of  the  entry  of  each  heir  or  assignee,  as  use  is  of  feu-farm."    The 
term  ''assignee"  being  appropriate  to  those  to  whom  transference 
may  be  made  before  infeftment,  this  clause  was  held  not  to  entitle  a 
disponee  to  enter  without  paying  a  year's  rent.    But,  in  Hamilton  v.  15  D.  925. 
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CHAPTER  III. 

TBIBSMISSION  OF  HEBITABLE  BIGHTS — ^YOLUNTABT  TBANSMI8SI0N  INTER 
VIVOS — VOLUNTABY  TBAITSMISSION  INTUITU  MORTIS — JUDICIAL 
TBAKSMISSION — TBAN8MISSI0N  TO  THE  HEIB  BY  SEBVICB,  ETO. 

AccoEDiNG  to  the  strict  doctrines  of  tbd  feudal  system,  no  trans-  Hi^^rical 
mission  of  a  feu  was  competent  without  the  superior's  consent.     It  ^^^^^ 
was  a  grant  beneficial  to  the  receiver,  and  restricted  to  him  and  such  alxenate  feus. 
successors  as  the  feudal  lord  might  be  pleased  to  appoint  as  the  objects 
of  his  benevolence.  Fidelity  and  service  being  its  inherent  conditions, 
the  vezy  nature  of  the  contract  exempted  the  superior  from  having 
vassals  imposed  upon  him  who  were  not  selected  by  himself.   He  Old  feudal 
cotdd  not,  therefore,  be  required  to  enter  any  successor  to  the  oridnal  *"^"®  aoaikst 

1  1  1111  1  ,.       .        ,     ALIENATION  OF 

vassal,  except  those  to  whom,  by  the  charter,  the  grant  was  limited,  the  feu. 
Besides  the  restraint  thus  imposed  upon  the  sale  of  land,  the  interest 
of  those  appointed  by  the  investiture  to  succeed  the  vassal  was  an 
additional  obstacle,  since  their  consent  was  required  to  what  was 
deemed  an  alienation  to  their  prejudice.    It  is  a  remarkable  evidence 
of  the  firmness  of  the  grasp  in  which  the  land-rights  of  Scotland  were 
held  by  the  feudal  rules,  that  these  restraints  were  not  subjected  to 
any  mitigation  until  the  latter  part  of  the  15th  century — that,  until 
the  middle  of  the  last  century,  the  superior's  power  of  refusal  could 
only  be  obviated  by  a  legal  device — and  that  it  was  not  entirely  re- 
laxed, until,  by  the  Lands  Transference  Act  of  1847,  the  last  traces 
of  the  superior's  power  to  refuse  entries  to  purchasers  were  removed. 

It  was  but  a  slight  exception  to  the  general  principle,  that  the  Limited  power 
sternness  of  the  feudal  rule  made  a  concession  to  the  sterner  demands  ^towh8^"°* 

Off  the  vassal's  poverty ;  and  alienation  was  permitted  in  towns  when        

the  vassal  had  no  other  means  of  escape  from  starvation.     Of  this   "*  ^«*^«*' 
Lord  £a.mbs  has  presented  an  example  in  his  Historical  Law  Tracts,  App'.  No.  i. 
in  a   sasine,  dated  1450,  proceeding  upon  a  sale  by  the  proprietor, 
maffnd  necessitate  compulse/'  "ad  sucb  viUb  necessaria  suppor- 
tanckL"    Another  example  is  quoted  by  Boss,  where  the  price  is 
ackiioivledged  as  paid  to  the  grantor  in  his  "  mykle  myster,"  i.e., 
great    need.    This  power  was  a  species  of  the  jits  retractus;  and, 
although  it  is  mentioned  in  the  Leges  Burgorum,  we  are  informed  in 
the  J^rincipia  Juris  Feudalis  by  Alexander  Bruce,  published  in  1713,  p.  212. 
that  it  had  gone  into  desuetude  long  before  his  time.    Even  while  it 
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Part  III.     subsisted,  the  rigour  of  the  feudal  canon  was  illustrated  by  this,  that 
CHAPrm  III.   ^^®  conveyance  to  a  stranger  could  only  be  made  after  offering  the 

property  to  the  superior,  and  the  vassal's  relatives. 
SuBiifFEUDA-         It  was  a  more  efficient  relief  which  was  afforded  by  the  practice  of 
oarded^as^Lm   subfeuing.     The  granting  of  a  subaltern  tenure  was  not  regarded  as 
AUBNATioM.      au  aUeuation,  for  the  chief  vassal  remained  invested,  and  liable  for 

the  duties  and  services.     Although  some  lawyers  have  viewed  such 

subaltern  or  base  rights  as  repugnant  to  feudal  principles,  they  were 

Title  34, 2  2.     expressly  permitted  by  the  2d  Book  of  the  Feus,  upon  condition  that 

the  inferior  vassal  should  be  qualified  to  serve  in  the  feu.  Thus  a 
military  vassal  might  subfeu  to  a  soldier,  and  he  to  another,  and  so 
downwards  ad  infinitum.  Nor  is  there  any  doubt,  that  subinfeudation 
was  practised,  and  the  rights  resulting  from  it  regarded  with  favour, 
CoMTiHOENciEs  iu  ScotUud  boforo  the  time  of  Robert  Bruce.  But  the  right  of  the 
MOHT.^^^^''*  sub-vassal  was  exposed  to  contingencies  which  rendered  it  insecura 

When  not  recognised  by  the  superior,  he  had  no  claim  upon  him  for 
protection,  and  he  was,  therefore,  exposed  to  the  consequences  of  the 
feudal  casualties  being  incurred  by  the  delinquency  or  contravention 
of  the  chief  vassal ;  and,  as  these  casualties  might  infer  a  total  for- 
feiture of  the  feu,  the  derivative  right  in  such  an  event  necessarily 
perished.  The  granting  of  subfeus  or  arriere  fie/a  was  viewed  also 
with  jealousy  and  apprehension  by  superiors,  as  rendering  their  duties 
and  casualties  insecure  by  the  divestiture  of  the  immediate  vassal, 
and  it  was  as  a  penal  protection  against  that  injuiy,  that  the  superior 
was  entitled  by  the  casualty  of  recognition  to  resume  the  entire  feu, 
Statute  quia  if  the  vassal  alienated  more  than  the  half  of  it.  These  embarrass- 
emptors.         monts  Were  remedied  in  England  by  the  statute  Quia  emptores 

terrarum,  passed  in  the  18th  of  Edward  I,  by  which  vassals  were 
empowered  to  sell  their  lands  to  be  holden  of  the  capital  lords  of  the 
feu,  subinfeudation  being  thus  abolished,  and  the  consent  of  the  su- 
perior supplied  independently  of  his  pleasure,  by  the  statute  This 
Act,  with  subsequent  statutes  extending  its  provisions  to  the  imme- 
diate vassals  of  the  Crown,  completely  liberated  the  transmission  of 
land  in  England  from  the  feudal  impediments.  It  is  an  unsettled 
2  Rob.  I.  c.  24.  controversy  whether  the  statute,  2  Robert  L  cap.  24,*  professing  to 

enact  the  same  provisions  for  Scotland  as  the  Act  Quia  Emptares,  is, 
or  is  not^  authentic.  Although  founded  in  its  preamble  upon  the 
prejudice  suffered  by  superiors  through  subinfeudation,  and  designed 
to  protect  them  from  that  loss  to  which  they  were  thereby  exposed, 
the  effect  of  its  enactments  would  have  been  to  allow  vassals  to  sell 
without  control,  and  to  make  the  purchasers  hold,  not  of  the  sellers, 
but  of  the  superior  for  the  same  services  as  were  incumbent  upon  the 
first  vassals.  Whether  this  statute  is  authentic  or  not,  there  is  no 
reason  to  believe  that  it  was  ever  observed.    On  the  contraiy,  the 

*  This  statute  is  printed  along  with  the  Begiam  Majestaiem. 
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prohibition  upon  alienation  continued  so  stringent,  that  it  was  neces-     Past  IIL 
saiy  to  provide  by  statute,  1469,  cap.  36,  for  the  completion  of  the  chaptbb  III. 
title  of  creditors  apprising  their  debtor's  land  in  satisfaction  of  their  1459^  c.  36. 
debts.    The  latter  statute  formed  a  direct  legislative  abridgment  of  iulaxationof 
the  superior's  privilege  in  the  selection  of  vassals,  for  he  was  forced  l^^^^^'' 
by  it  to  receive  either  the  creditor  or  any  purchaser  in  the  apprising 
as  his  vassal,  upon  payment  of  a  year's  rent.    By  1672,  cap.  19,  this  i672,  c.  19. 
power  of  obtaining  an  entry  was  extended  to  adjudgers,  and,  by  Acts 
passed  in  1681  and  1690,  to  purchasers  of  the  estates  of  bankrupts  in 
judicial  sales.    More  than  a  century  before  these  last-mentioned  Acts, 
the  Crown,  under  a  sense  of  the  unsuitableness  of  the  feudal  fetters 
to  the  exigencies  of  advancing  freedom  and  commerce,  had  adopted 
a  liberal  course  towards  its  vassals,  having  laid  down  the  rule,  as 
appears  from  1578,  cap.  66,  to  grant  confirmation  upon  payment  of  1578,  c  66. 
expenses  by  the  party.    The  vassals  of  subject  superiors  being  less 
&voured  were  driven  to  devise  expedients  for  accomplishing  indi- 
rectly what  they  could  not  obtain  by  direct  means ;  and  the  impa- 
tience of  the  feudal  restraints,  as  well  as  the  I'esources  of  legal  inge- 
nuity, were  displayed  in  these  efforts,  which  attained  their  object 
through  means  of  bonds  granted  by  the  sellers  in  favour  of  the  in- 
tended purchasers,  who  thereupon  adjudged,  and,  the  Court  conniving 
in  the  manoeuvre,  which  Craig,  in  his  feudal  zeal,  characterizes  as 
fraud,  chicane,  and  robbery,  the  superiors  were  compelled  to  grant 
entries  under  the  Acts  1469  and  1672.    The  Entail  Act,  1685,  cap.  1685,  c.  22. 
22)  is  instanced  as  another  deduction  from  the  superior's  power,  inas- 
much as  it  enabled  proprietors  to  entail  their  lands  and  substitute 
heirs,  uncontrolled  by  the  superior,  and  without  being  restricted  to  the 
destination  prescribed  by  him  in  the  investiture.     But  the  greatest  20  Qeo.  II.  c. 
blow  was  struck  after  the  rebellion  of  1746,     That  attempt  was  be-  ^' 
lieved  to  have  drawn  its  strength  mainly  from  the  importance  and 
power  conferred  upon  the  heads  of  Clans  by  their  feudal  privileges ; 
And,  along  with  various  other  abatements  of  their  powers  and  rights, 
effected  by  the  20th  Geo.  IL  cap.  50,  a  purchaser  holding  a  procura- 
tory  of  resignation  from  the  last-entered  vassal  was  enabled  to  enforce 
an  entry  by  legal  compulsitor  against  the  superior,  who  was  deprived 
of  all  power  to  suspend  such  a  requirement,  excepting  in  cases  where 
the  party  failed  to  tender  the  fees  and  casualties  of  entry.     After  the 
Jurisdiction  Act,  just  referred  to,  it  remained  as  a  vestige  of  the  an- 
cient privilege,  that,  since  that  statute  specified  the  form  of  resigna- 
tion only,  the  superior  could  not  be  compelled  to  grant  an  entry  by  the 
other  form  of  confirmation.    In  some  instances  this  maxim  was  acted 
upon,  but  in  general  it  was  regarded  as  a  point  of  theory  rather  than 
of  practice ;  and  now  this  last  relic  has  been  removed  by  the  Lands 
Transference  Act,  which  gives  power  to  compel  superiors  to  grant 
charters  of  confirmation. 
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Pakt  m.  Having  taken  this  short  surve;  of  the  general  Iiistory  of  the  power 

Criptu  III  ^  alienate  heritable  property  in  Scotland,  we  are  now  to  inquire  into 
OimuL  PUS-  t^e  mode  of  transmiasioD.  We  shall  treat  this  portion  of  the  subject 
cin^  *"_"_  1*7  examining  the  different  forms  in  detail,  beginning  with  those  which 
are  simple,  and  then  proceeding  to  others  which  are  composed  of  parts 
derived  from  the  elementary  forms  in  combination.  But,  with  a  view 
to  perfect  explicitnesa,  and  to  the  advantages  of  a  general  conception 
of  the  subject  from  the  outset,  it  will  be  proper  first  to  state  ia  a  few 
words  the  nature  of  the  leading  principles  and  forms  h;  which  the 
transmission  of  lands  is  regulated.  Here,  as  before,  we  are  coDstsnll; 
to  keep  in  view  the  fundamental  principle  of  the  feudal  system,  viz., 
that  all  heritable  property  is  derived  ultimately  from  the  Sovereign 
as  in  the  eye  of  the  law  the  original  owner,  and  as  still  superior  para- 
mount. Lands  are  held,  therefore,  cither  immediately  of  the  Sove- 
reign, or  of  the  Crown  vassals  as  subject  superiors,  or  of  subordinate 
superiors,  to  whom  these  vassals  or  other  vassals  in  a  lower  degree 
have  granted  subaltern  rights.  The  characteristic  and  inherent  con- 
dition of  a  feu  is  that  there  must  be  a  superior  and  a  vassal  But, 
the  feu  being  in  its  primary  nature  a  beneficium,  ic,  a  voluntaiy 
grant  in  consideration  of  services  to  be  rendered,  it  implied  s  ddtctnt 
pertonte  to  the  superior,  so  that  the  vassal,  as  fixed  by  the  tenni  of 
the  grant,  should  not  be  changed  witliout  his  consent.  That  conseot 
could  be  given  effectually  only  in  the  presence  of  the  para  curia. 
TunsKuaioa  There,  accordingly,  the  act  of  transmission  was  performed;  and  it 
"w».**"*"*  niight  be  effected  in  two  ways,  either  by  the  vassal  resigning  the  fea 
into  the  hands  of  the  superior,  to  remain  with  him,  if  that  was  the 
design  of  the  parties,  or,  if  the  purpose  was  to  substitute  another 
vassal  in  room  of  the  resigner,  then  the  surrender  was  in  order  to  a 
re-issue  of  the  grant  in  favour  of  the  party  on  whose  behalf  it  was 
resigned.  In  the  latter  case,  viz.,  of  transmission  to  a  stranger,  the 
superior  received  the  resignation,  and  again  granted  the  feu  to  the 
disponee,  admitting  him,  in  the  earliest  period,  by  his  own  act  in 
presence  of  the  pares  curiw,  and  in  later  times,  and  after  written 
titles  were  introduced,  by  issuing  a  charter  and  warrant,  upon  which 
delivery  of  sasine  perfected  the  new  vassal's  right.  In  these  cases, 
TuHBHwioN  the  transmission  is  by  resiffnati<m.  But  the  vassal  and  purchaser 
might  deal  with  each  other  in  the  first  instance,  the  one  granting,  and 
the  other  acquiring,  an  inchoate  right  subject  to  the  after  appro>'ftl 
of  the  superior.  Here  the  formality  of  resignation  was  not  necessarv. 
The  superior  ratified  the  transaction,  accepted  of  the  new  vassal  in 
presence  of  his  court,  and  afterwards  issued  his  charter  of  conllnna- 
tion,  which  rendered  the  disponee's  right  valid  from  the  beginning. 
This  is  transm' 
no  snbinfeudat 
hold  of  the  gr 
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the  grantor's  superior^  by  substituting  the  grantee  in  the  vassal's  PabtIIT. 
place.  These  transmissions,  therefore,  being  capable  of  completion  chaptob  UL 
only  by  the  interposition  of  the  superior,  were  necessarily  dependent 
on  his  will,  until  Conveyancers  contrived  to  evade,  or  the  law  took 
away,  the  privilege  of  refusal.  This  subjection  to  the  pleasure  of  the  TRxmamon 
superior  was  necessarily  a  great  hindrance  to  sales,  and  at  an  early  "^  ««?»»""- 
period,  therefore,  much  of  the  transference  of  lands  was  accomplished 
by  the  creation  of  subordinate  feus.  The  parties  did  not  ask  for  the 
superior's  approval,  but  the  vassal  granted  a  charter,  by  which  the 
grantee  should  hold  of  the  grantor.  This  was  not  regarded  as  an 
alienation,  and,  although  subject  to  disadvantages,  and  liable  to  abuses 
before  the  establishment  of  the  registers,  the  granting  of  subfeus  has, 
as  far  back  as  our  records  extend,  been  in  a  greater  or  less  degree  an 
efiSectual  mode  of  transferring  property  in  land,  by  divesting  the 
grantor  to  «uch  an  extent  as  to  give  the  sub-vassal  a  real  right  of 
property  without  the  necessity  of  the  superior's  sanction.  We  shall 
find  in  the  sequel,  that  each  of  these  modes  of  transmission,  viz.,  the 
one  with  a  holding  of  the  grantor's  superior,  and  the  other  with  a 
holding  of  the  grantor  himself,  has  its  own  peculiar  advantages ;  and 
the  great  triumph  of  modem  Conveyancing  has  been  the  combination 
of  both  methods  in  the  same  transaction  and  deed,  the  writ  of  trans- 
mission now  in  use  conferring  on  the  disponee  the  power  of  at  once 
divesting  the  granter  of  the  doniinium  utile  by  an  immediate  holding 
of  him,  and  the  power  also,  when  he  chooses,  of  converting  that  sub- 
ordinate tenure  into  a  holding  of  the  superior  by  substituting  himself 
in  the  grantor's  place. 

In  these  simple  propositions  is  contained  the  germ  of  the  principles 
and  forms,  by  which  the  transmission  of  heritable  rights  is  regulated. 
But  they  are  to  be  regarded  merely  as  a  brief  enunciation  of  the  heads 
of  the  chapter  of  Conveyancing  upon  which  we  are  now  entering — as 
the  first  streaks  of  rising  light  upon  the  summits  of  the  region  which 
we  are  about^to  survey. 

The  transmission  of  lands  is  voluntary — by  the  deed  of  the  granter 
— or  it  is,  in  Mr.  Erskine's  phrase,  necessary — that  is,  judicial,  by  the 
act  of  the  law  giving  to  the  decree  of  a  Judge  the  same  efiect  as  if  it 
were  a  conveyance  by  the  party.*  There  is  another  transmission  by 
the  force  of  tlie  law,  viz.,  from  the  dead  to  the  living ;  but  this  will 

*  Another  ■pecies  of  traoBmiBsion  of  heritage  inkr  vivoi  may  be  noticed,  viz.,  that  com- 
palBory  transmiBsion  which  arises  from  statntory  powerB  conferred  by  special  Acts  of  Parlia- 
ment, and  under  the  proyisions  of  the  Lands  Clanses  Consolidation  (Scotland)  Act,  1846,  for 
the  formation  of  Railways,  &c.  The  important  question,  whether  the  price  of  land  consigned 
by  a  Railway  Company  who  had  taken  possession  under  statutory  powers — the  proprietor 
having  died  before  executing  a  disposition — was  heritable  or  moveable  as  to  his  succession, 
will  be  found  fully  discussed  in  Heron  y.  Etpie^  3d  June  185S.  The  opinions  of  the  whole  \%  D.  917. 
Court  haying  been  taken,  it  was  found  by  a  minority  that  the  price  consigned  waa  moveable, 
and  subject  to  ditpoeal  on  deathbed. 
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Pakt  m.     form  the  subject  of  a  future  part  of  the  course.    At  present  we  are  to 
Chapteb  m.  speak  of  transmission  inter  vivos. 

I.  Voluntary  Teansmission  inter  vivos. 

The  form  of  conveyance  which  is  most  characteristic  of  the  genuine 
principles  of  the  feudal  system  is  that  which  produces  its  effect  by 
resignation  alone.     Lands  may  be  effectually  transferred  by  a  procu- 
ratory  of  resignation — i.e.,  an  authority  granted  by  the  vassal  to  a 
commissioner  or  mandatory  to  resign  the  feu  into  the  superior's  hands, 
either  that  the  vassal's  estate  may  be  absorbed  in  the  dominium  di- 
rectum, if  the  superior  be  the  purchaser,  or,  if  the  sale  is  to  a  stranger, 
then  that  new  infeftment  may  be  authorized  to  the  grantee,  who  is 
called  the  resignatary.    This  is  an  effectual  mode  of  conveyance,  and 
the  procuratory  of  resignation  may  be  used  for  these  purposes  in  a 
separate  form.  Or  it  may  be  embodied,  as  it  generally  is,  in  the  deed 
which  is  appropriated  by  practice  to  the  transmission  of  heritable 
rights.    That  deed  is  the  Disposition.    The'  assignation  is  the  appro- 
priate form  for  transmitting  moveable  rights ;  but  it  is  also  used  in 
combination  with  the  disposition  in  the  transference  of  such  heritable 
rights  as  have  not  been  made  real  by  infeftment,  but  stand  upon  a 
personal  title.    Mr.  Ross  notices  three  acts  or  stages  in  the  process  of 
transmission,  viz.,  1.  The  resolution  to  dispone — »>.,  when  the  owner 
has  made  up  his  mind,  but  as  the  resolution  remains  with  himaeli; 
by  itself  it  can  produce  no  effect.     2.  The  obligation  to  dispone 
This  is  implied  in  the  missive  of  sale,  and  may  form  a  ground  for  com- 
pelling the  owner  to  convey,  but  it  does  not  of  itself  transmit    And, 
3.  Consent  de  prcesenti,  that  the  property  do  become  the  disponee'a. 
This  is  the  act  of  alienation,  and  forms  the  substance  of  the  disposi- 
tion, which  contains  the  operative  words  of  transmission,  along  with 
the  granter's  warrant  for  the  completion  of  the  grantee's  right  bj 
delivery  of  possession  either  immediately,  or  through  the  medium  of 
the  superior.    The  person  who  conveys  is  called  the  disponer^  or  the 
disponee's  author.     He  who  acquires  is  called  the  disponee^  and,  in 
contradistinction  to  one  who  acquires  by  inheritance,  the  disponee  is 
termed  a  singular  successor,  because,  while  an  heir  in  heritage  incurs 
a  universal  representation,  or  liability  for  his  ancestor's  debts,  he  who 
takes  by  a  disposition  in  his  favour  is  liable  only  to  the  extent  of  the 
single  subject  which  he  receives. 
DnpoBiTiov         It  may  be  convenient  to  point  out  here  the  distinction  betwneen 
^  ^^'  conveyances  in  which  the  disponee  is  to  hold  of  the  superior,  and  those 

intended  to  create  a  holding  immediately  of  the  grantor.  A  disposi- 
tion intended  to  make  the  disponee  hold  of  the  disponer's  superior 
is  called  a  disposition  a  me,  because  the  lands  are  to  be  holden,  not 
of  me,  but  a  me  de  superiore  meo,  Le.,  from  or  a¥^y  from  me  of  mx 
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superior.     The  preposition  a  here  is  disjunctive.    It  stands  beside     PabtIIL 
the  person  inrhose  connexion  with  the  feu  is  to  cease.    De^  on  the  chaptbb  in. 
other  band,  fixes  the  feudal  relation.    It  is  the  word  which  links  the 
vassal  to  his  superior.    A  disposition  de  me^  accordingly,  is  a  convey-  DiBFoemoir 
ance  of  lands  to  be  held  by  the  disponee  immediately  of  the  disponer  ^  ^^' 
as  his  superior. 

A  right  to  lands  with  a  holding  a  me,  is  called  a  public  right,  be-  Public  and 
cause  originally  completed  by  the  superior's  public  reception  of  the  ^^^  k^^^"™* 
Dew  vassal  in  presence  of  the  pares  cunce.  A  holding  de  me,  on  the 
contrary,  is  called  a  private  right,  because,  Mr.  Erskine  says,  it  was 
customary  to  grant  such  rights  secretly,  and  before  the  institution  of 
the  registers  there  were  no  means  of  discovering  them.  But  the  term 
fmate  right  may  also  with  probability  be  ascribed  to  the  same  origin 
as  public  right,  inasmuch  as  the  vassal  in  the  private  right  did  not 
require  the  over-lord's  confirmation,  and  was  not,  therefore,  received 
in  his  court  Base  or  private  rights  are  also  familiarly  termed  sub- 
altern, because  placing  the  holders  of  them  in  a  rank  farther  removed 
from  the  lord  paramount  than  the  grantor  is.  These  distinctions 
embody  also  an  element  drown  from  tha^early  difference  of  status  in 
the  different  orders  of  vassals.  Those  who  held  immediately  of  the 
Crown,  and  were  said  to  hold  in  capite,  were  noblemen,  and  their 
rights  as  well  as  those  of  their  immediate  vassals  were  reckoned  noUe 
and  public,  while  all  of  lower  degree  were  regarded  as  ignoble,  base, 
^i  private.  The  distinction  between  a  ms  holdings  or  public  rights, 
on  the  one  hand,  and  private  rights  held  de  me,  on  the  other,  pos- 
sesses, as  we  will  soon  discover,  a  significance  the  most  vital  in  deter- 
mining the  import  and  effect  of  the  rights  of  property  constituted  by 
them. 

We  are  now  then  to  examine  the  different  modes  by  which  the  feu,  Tranbhissioit 
having  been  constituted  by  charter  and  sasine,  can  be  transferred  by  »^»*8^«»^- 
the  vassal  to  another  person ;  and,  agreeably  to  the  plan  of  taking 
first  the  methods  most  consonant  to  the  genius  of  the  feudal  polity, 
we  commence  with  transmission  bt  rbsiqnation. 

This  form  of  transferring  land  is  of  high  antiquity.  The  recogni- 
tion of  the  feudal  chief  as  the  source  and  guardian  of  the  vassal's 
estate  was  an  act  naturally  accordant  to  the  feudal  relation,  and  it 
could  not  be  performed  upon  any  occasion  more  appropriately  than 
when  the  vassal,  having  sold  his  feu,  restored  it  into  the  hands  by 
which  it  had  been  bestowed,  in  order  that  it  might  be  conferred  by 
the  same  power  upon  the  new  vassal,  and  carry  with  it  the  same 
assurance  of  protection.  The  transference  of  lands  by  resignation 
is  made  by  a  symbolical,  and  not  a  real  delivery,  and  never  required, 
therefore,  to  be  made  upon  the  ground  of  the  lands,  but  could  be 
executed  anywhere.  The  use  of  the  symbol  flowed  from  the  doctrine 
so  deeply  settled  in  the  Roman  jurisprudence,  as  well  as  the  feudal. 
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Pabt  III.  that  property  could  be  effectually  transmitted  and  acquired  only  by 
Chapter  III.  tradition.  The  proper  symbol  of  resignation  has  always  been  the 
festuca  or  fastis,  the  baton,  in  room  of  which  immemorial  usage  has 
adopted  a  pen.  If  the  purpose  of  the  act  was  to  re-convey  the 
dominium  utile  to  the  superior,  he  received  the  symbol  and  retained 
it ;  when  the  intention  was  to  transfer  the  property  to  a  stranger, 
the  superior,  after  receiving  the  symbol,  delivered  it  to  the  pur- 
chaser, which  was  to  him  the  earnest  of  a  charter  and  warrant  of 
infeftment,  to  be  afterwards  grarrted  in  his  favour.  The  effect  of 
resignation  in  relation  to  the  right  of  the  resigner  was  called  dis- 
sasinSf  which  gives  a  correct  view  of  the  effect  of  the  act  after  the 
new  vassal  is  invested,  upon  which,  and  not  sooner,  the  resigner's 
title  is  extinguished.  Resignations  are  treated  of  by  Sir  Thomas 
Craig  in  his  last  book,  which  contains  the  doctrines  relating  to  the 
loss  of  the  feu;  and  in  this  he  is  partly  followed  by  others  who 
handle  resignation  for  the  superior  s  benefit  as  the  conclusion  of  the 
subject,  being  the  extinction  of  the  feu.  This  is,  no  doubt,  in  con- 
sistency with  principle.  But,  in  every  practical  sense,  resignation  is 
a  mode,  and  the  strictly  feudal  mode,  of  conveyance,  and  it  will  tend 
very  much  to  perspicuity  to  begin  with  it ;  and,  in  the  first  place,  we 
shall  consider  the  conveyance  of  the  feu  to  the  superior,  which  is 
effected  by  resignation  ad  remunentiam. 
PcBPosB  OF  This  takes  place  when  the  superior  has  made  a  re-purchase  of  the 

rem^e^^^  feu,  or  is  to  be  re-invested  in  it  from  any  other  cause.  Here  we  must 
keep  in  view  the  position  of  the  parties.  We  are  to  remember,  that 
the  grant  of  the  feu  did  not  extinguish  the  superior's  infeftment 
That,  on  the  contrary,  remains  an  effectual  title  to  the  lands  subject 
to  the  vassal's  right  to  tlie.dominium  utile.  The  object,  therefore,  is 
to  convey  the  dominium  utile  to  the  superior,  so  that  that  estate 
which  is  called  the  property  may  be  reunited,  or,  as  it  is  termed, 
consolidated  with  the  superiority,  to  the  end  that  the  superior  may 
again  possess  the  whole  as  one  estate  in  the  same  way  as  he  did 
before  granting  the  feu.  The  nature  of  this  transmission  is  well 
illustrated  by  the  name  given  to  it  in  England,  viz.,  surrender,  from 
sursum  reddo,  I  restore  upwards  to  my  feudal  lord  the  estate  which 
he  conferred.  Although  by  the  feudal  principles  a  vassal  could  not 
alienate  without  consent  of  his  superior,  that  did  not  prevent  his 
returning  the  feu  to  him ;  and  this  he  could  do  even  without  the 
superior's  consent,  it  being  with  certain  exceptions  a  privilege  of  the 
Supra,  p.  576.  Vassal  to  refute,  i.e.,  to  surrender,  the  feu  invito  superiors.  But  with 
us,  as  we  have  already  seen,  the  feu  charter  being  of  the  nature  of  a 
contract,  the  vassal  cannot  refute  without  the  superior  s  consent 

Sir  Thomas  Craig  has  described  circumstantially  the  form  of  resig- 
nation in  favour  of  the  superior,  which  is  called  resignation  ad  reman- 
entiam,  because  made  in  order  that  the  dominium  utile  may  perma- 
nently remain  with  the  superior;  and  we  shall  quote  it  as  embodying 
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the  essence  of  this  mode  of  conveyance : — "The  vassal  timself,  or  his     Part  ill. 
"lawful  procurator  specially  authorized  for  the  purpose,   ought  to  Chaptbr III. 
"appear  before  the  superior,  and  reverently,  as  becomes  a  vassal, /yt&.iii.<lt>/7.  i. 
"  with  all  humility,  in  presence  of  a  notaiy  and  witnesses,  to  utter 
"  these  words : — *  My  Lord  Superior  of  this  feu,  this  my  feu  I  resign 
"  'in  your  hands,  and  simply  renounce,  that  it  may  remain  with  you 
"'and  your  heirs  for  ever,  and  be  consolidated  with  the  superiority 
"  'or  dominium  directum ;'  and  tlie  rod  or  wand  which  he  shall  have 
"  in  his  hand  he  shall  deliver  to  the  superior,  and  the  superior  shall 
"thereupon  demand  an  instrument  from  the  notary,  and  beg  the 
"  witnesses  to  remember  the  transaction.''    These,  Craig  says,  were 
the  extrinsic  solemnities,  essential  in  law,  and  not  to  be  presumed 
without  proof,  viz.,  that  the  vassal  was  present  by  himself  or  a  pro- 
comtor,  and  that  the  superior  received  the  delivery,  and,  in  token  of 
his  acceptance,  demanded  an  instrument  of  the  notary,  and  gave  him 
money  on  the  spot  for  the  instrument     The  essentials  of  the  transac- 
tion remain  the  same,  as  we  shall  find  on  examining  the  forms  of  the 
conveyance  used  for  this  purpose.     It  is  the 

JiisposiHon  by  the  vassal  to  his  superior, — It  consists  of  the  follow- 
iojT  clauses : — 

1.  The  narrative,  containing  the  grantor's  name,  the  consideration,  i.  The  narra- 
and  discharge,  where  the  consideration  is  a  price.  "^^^  clause. 

2.  The  dispositive  clause,  which  contains  the  operative  words  of  2.  DisrtMiTivB 
transmission^  "  seliy  alienate,  and  dispone,*'  and  also,  like  the  charter,  ^^^^^^" 

the  habendum  or  destination,  and  the  description  of  the  subject.  It 
i^  aiwsjs  the  purchaser's  privilege  to  dictate  the  destination  in  a 
conveyance,  and  this  point  requires  particular  attention  here.  The 
object  being  to  consolidate  the  two  feudal  estates  into  one,  it  is  neces- 
sary that  the  destination  of  the  property  in  favour  of  the  superior 
^  to  the  same  heirs  to  whom  the  superiority  stands  destined, 
otherwise  the  amalgamation  cannot  be  perfect.  The  rule,  therefore,  Destination 
Js  to  insert  here  the  same  destination  as  in  the  titles  of  the  supe-  ^"oht  to  bk 

BAMS  AS  IN 

riority,  in  order  that  the  dominium  utile  may  be  consistently  absorbed  the  title  of 
in  the  higher  right     When  the  series  of  heirs  is  different,  the  pro-  ^^^^^'<>^"^- 
perty  will   not  necessarily  be  regulated  by  the  destination  of  the 
^periority.      In  Oalbraith  v.  Graham,  14th  January  1814,  the  supe-  F.  c. 
riority  of  certain  lands  being  entailed,  the  heir  in  possession  acquired 
the  property  of  the  same  lands  by  a  disposition  in  favour  of  himself 
^d  (uot  the  heirs  of  entail,  but)  his  own  heirs  and  assignees  whatso- 
^en     Resignation  cut  remanentiam  having  been  made,  it  was  con- 
tended that  the  dominium  utile  had  been  brought  under  the  fetters 
otthe  entail,  hut  the  Court  held  that  it  remained  a  fee-simple  estate, 
subject  to   the  disposal  of  the  acquirer  and  his  heirs.     A  different 
nx\e  obf  ains  when  the  dominium  utile  has  been  originally  entailed, 
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Paxt  hi.     and  disponed  under  powers  of  impignoratioa  contained  in  the  entail 

Chapter  ni    ^»  where  a  wadset  had  been  granted  by  virtue  of  such  powers^  and 

afterwards  redeemed^  although  (according  to  Stair,  differing  from 

Erskine)  resignation  ad  remanentiam  is  necessary  to  reunite  the 

lands  given  in  wadset,  no  separate  right  remains  after  that  act,  but 

1  Wil.  &  Sh.     the  lands  are  again  brought  under  the  entail ;  Duke  of  RoAurgh  v. 

App.  41.  Wauchope,  13th  June  1822.    The  words  of  style  appended  to  the 

dispositive  clause,  "  together  wiA  aU  right,"  &c.,  will  be  explained 

when  we  examine  the  disposition  with  double  holding,  which  is  the 

most  frequent  in  practice. 

3.  Term  op  2.  In  accordance  with  the  Lands  Transference  Act,  we  next  insert 

the  term  of  entry. 

4.  Qu^ividem  4.  The  next  clause  is  the  QucBquidem,  deriving  its  name  from  the 
first  word  in  the  Ltatin  form.  Its  ofiice  in  general  is  to  deduce  the 
title  of  the  lands,  so  as  to  connect  the  right  of  the  grantor  with  the 
vassal  to  whom  the  superior  granted  the  feu : — "  Which  lande  are 
^'  holden  hy  vie  of  the  said  B,  cls  my  immediate  lawful  superior  of  the 
"  same  in  feu  farm,"  &c.  In  this  instance  an  articulate  destination 
of  the  title  is  not  requisite,  but  the  terms  used  show  the  feudal  rela- 
tion between  the  parties,  and  thus  point  out  the  peculiar  character  of 
the  conveyance  required. 

5.  Obuoation  5.  Obligation  to  resign. — ^This  is  introduced  with  a  statement  of  the 
purpose  of  the  resignation,  viz. : — "  To  the  effect  that  my  right  ofpro- 
"  perty  of  the  said  lands  may  be  consolidated  with  the  said  B.*s  right 
*'  of  superiority,  I  bind  and  oblige  me,  my  heirs  and  successors,  to 
**  make  due  and  lawful  resignation  of  the  same  in  the  hands  of  the 
''  said  B.  as  my  immediate  lawful  superior  thereof  ad  febpetctam 
**  REMANENTIAM."  These  words  explain  themselves,  and  they  are 
immediately  followed  by 

6.  Peocura-  6.  The  Procuratory  of  Resignation. — This  is  a  mandate  to  procura- 
tors (whose  names  are  left  blank)  to  appear  before  the  superior  or  his 
commissioner,  "  and  there,  with  aU  due  reverence  and  humility,  purely 
'^  and  simply  by  staff  and  baton,  as  use  is,  to  resign  and  surrender,  as 
"  I  do  hertby  resign  and  surrender,  simplioiter  upgive,  overgive,  and 
"  deliver  the  lands,  Ac,  in  the  hands  of  the  said  B.  or  of  his  com- 
missioner in  his  name,  as  in  his  own  hands  and  for  his  bthoof^  ad 
PERPBTUAM  REMANENTIAM,  to  the  cffsct  that  the  right  of  property, 
which  stood  in  my  person,  may  be  established  and  consoUdaied  in 

^*  the  person  of  the  said  B.  with  his  right  of  superioity  of  the  eame, 
*'  and  remain  inseparable  therefrom  in  aU  time  coming." 
New  roRM  of  We  have  cited  the  words  of  the  style  hitherto  in  use,  because  they 
express  the  nature  and  effect  of  the  resignation  authorized.  Bat  the 
short  form  in  schedule  A,  appended  to  the  Lands  Transferenee  Act, 
may  be  used,  being  declared  by  the  third  section  to  be  equivalont  to 
a  procuratory  of  resignation  ad  remanentiam  in  the  case  of 
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ance  by  a  vassal  to  his  superior.    There  is  this  awkwardness,  that  the     Paut  III. 
words  of  the  schedule  are : — "  /  resign  the  said  lands  and  others  for  chapter  III. 
''  new  ii^eftmenL"    But  resignation  ad  remanentiam  is  not  '*  for  new 
"  infeftment/'  and  under  the  power  of  adaptation  given  by  the  first 
clause  it  may  be  proper  to  omit  these  words  in  this  case. 

By  the  old  style,  resignation  was  authorized  to  the  superior  or  his  CoioasaioN  to 
commissioner ;  and,  in  order  to  receive  such  resignations,  a  special  Jf^o^g  ***'^' 
eommission  was  required.     But  that  is  rendered  unnecessary,  where 
the  superior  has  an  agent,  by  the  eighth  section  of  the  Infeftment  s  &  9  Vict. 
Act^  which  allows  resignations  ad  remanentiam  to  be  accepted  by  the  ^'  ^' 
superior's  known  agent  for  the  time. 

The  remaining  clauses  of  this  deed  may  all  be  in  the  new  form. 
They  are — 

7.  Assignation  and  delivery  of  writs. 

8.  Assignation  of  rents. 

ft  Relief  of  public  burdens,  prior  to  the  entry.  Here  it  is,  of 
coarse,  unnecessary  to  give  relief  of  feu-duties  and  casualties  (as  in 
the  new  style),  the  disponee  being  himself  the  creditor  in  these. 

10.  Clause  of  warrandice. 

n.  Clause  of  registration. 

There  is,  of  course,  no  precept  of  sasine,  for  the  purpose  is  not  to 
^rant  an  infeftment,  but  to  relinquish  one. 

The  deed  is  completed  by 

12.  A  testing  clause  in  ordinary  form. 

When  this  deed  is  delivered,  it  is  for  the  superior  to  complete  his  Cerewony  or 
title  under  it  by  executing  the  procuratory,  and  ezpeding  an  instru- 
ment    The  act  of  resignation  consists  in  the  appearance  of  a  procu- 
rator for  the  grantor,  in  presence  of  the  superior,  or  of  a  commissioner 
holding  his  special  authority  to  receive  resignations,  or  of  his  known 
agent,  and  there,  before  a  notary  and  two  witnesses,  resigning  the 
lands  by  the  symbolical  delivery  of  staflf  and  baton  (for  which,  by 
UDiversal  practice,  a  pen  is  used)  to  the  superior,  or  the  person  so 
acting  for  him.     The  use  of  any  formula  of  words  in  resignations  has 
fallen  into  disuse.     The  superior,  or  the  person  receiving  resignation 
on  his  behalf,  thereupon  takes  instruments  in  the  notary's  hands. 
With  regard  to  this  ceremony,  and  the  instrument  which  follows,  it  is  Acceptance 
necessary  to  keep  in  view,  that  they  import  a  transaction  of  great  ^  ^™atiok 
importance,  viz.,  a  completed  transference  of  the  feu  from  the  vassal  ks8ehtial. 
to  the  superior,  by  which,  as  the  vassal  is  divested  of  the  property, 
his  liability  for  the  duties  and  casualties  is  terminated.     It  is, 
therefore,  important  to  the  vassal  that  there  should  be  no  doubt  as  to 
the  vaUdity  of  the  superior's  acceptance  of  the  resignation,  for  it  is 
upon  that  acceptance  that  the  transference  depends,  this  being  in 
truth  a  refutation  of  the  feu,  which  the  superior  is  not  bound  to  receive 
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PabtUL     against  his  will     The  iDStrument  according];  bears,  that,  upon  the 

0^^  jU  resignation  by  delivery  of  staff  and  baton,  the  superior  accepted  of  the 
same.  In  most  oases  the  superior's  consent  will  appear  from  the 
nature  or  terms  of  the  transaction,  but  in  circumstances  of  any  dubiety, 
it  is  necessary  that  the  Conveyancer  keep  steadily  in  view  the  feudal 
principles  by  which  the  transaction  will  be  tested. 

SncBOLs  nr  A  considerable  laxity  and  variety  of  practice  in  the  symbols  used 

in  resignations  had  arisen  at  the  beginning  of  last  centuiy,  which 
gave  occasion  to  the  Act  of  Sederunt,  11th  February  1708.  Some 
infeftments  of  subjects  in  Edinbui^b  having  been  produced,  bearing 
resignation  by  deUveiy  of  earth  and  stone,  the  Lords  discharged  in 
future  the  use  of  any  other  symbol  than  staff  and  baton,  under  pain 
of  nullity ;  and  this  rule  la  supported  by  subsequent  decisions.  In 
Camegy  v.  CruickJiank's  Creditors,  2d  December  1729,  a  sasine 
within  the  burgh  of  Aberdeen  was  found  null  upon  this  Act  of  Sede- 
runt, because  made  with  the  symbols  of  a  penny  money  and  earth  ud 
stone,  though  these  symbols  were  in  conformity  with  the  old  custom 
in  that  town ;  and,  in  Earl  of  Aberdeen  v.  Luncan,  25th  June  1742, 
the  rule  was  again  enforced,  although  it  appeared  that,  out  of  3^ 
resignations  in  Aberdeen  made  after  the  Act  of  Sederunt,  all  but  six- 
teen had  been  made  by  a  wrong  eymboL  The  rule  is,  therefore,  fixed, 
and  it  applies  to  all  resignations. 

The  resignation  is  attested  by  a  notarial  instrument,  the  terms  of 
which  it  is  unnecessary  to  recite,  for  it  contains  only  a  simple  narra- 
tive of  the  ceremony  which  we  have  described.  A  form  is  given  in  the 
Juridical  Styles ;  but  it  is  proper  to  mark  as  to  it,  that  the  instruments 
must  be  taken  by  or  on  behalf  of  the  superior  in  whose  favour  the 
resignation  is  made,  and  not  by  the  procurator,  for  he  acts  for  the  dis- 
poner.  This  is  correctly  given  in  the  supplement  to  Spottiswoode. 
The  form  of  instruments  of  resignation  (^  remanefttiam  u  retained 
by  §  8  of  the  Infeament  Act,  8  &  9  Vict.  cap.  Sfi,  excepting  that  the 
notaiy's  long  docquet  is  dispensed  with.  He  wit),  of  course,  attest 
every  page  with  his  subscription,  prefixing  his  motto  upon  the  last 
page.  The  Act  1 681,  cap.  5,  expressly  requires  subscribing  witnesses 
to  this  instrument ;  and,  as  they  are  still  witnesses  here  to  the  facts 
attested,  they  should  subscribe  every  page.  This  instrument^  like 
the  sasine,  is  protected  from  challenge  on  the  grouud  of  erasures,  not 
fraudulent,  by  the  Act  6  &  7  Will  IV.  cap.  Sa  A  part  in  which 
accuracy  is  indispensable 
disposition  or  other  deed 

9  8.  551.  warrant.  In  M'MtUan  v, 
held  an  error  in  reciting  i 
24th  March)  to  be  fatal 

RmoxjkTioa     Ijords,  but  Without  notice 

^^ii  mof..--       RoBignation  ad  remanei 
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of  the  vassal  himself^  without  any  procuratory  or  other  warrant  pre-     Past  ni. 
ceding.    But  in  this  case  the  resigner  must,  in  conformity  with  1555,  o^^^!^  m 
cap.  38,  and  1563,  cap.  81,  subscribe  the  instrument  himself  as  well  Enk.  init.  ii. 
as  the  notary.    Stair  holds,  that,  where  there  is  a  preceding  obliga-  ^'  ^^- 
tion  to  resign,  the  vassal's  subscription  is  unnecessary ;  but  Mr.  Ross  "'  ^^'  ^' 
properly  recommends,  that  the  resigner  should  subscribe  wherever  "' ^^' 
there  is  not  a  procuratory. 

Resignations  proprits  mantbus  are  not  protected  from  vitiation  by 
entsure. 

The  instrument  of  resignation  ad  remaneniiam  was  not  required  to  Rroistkation 
be  recorded  by  1617,  cap.  16,  which  does  not  refer  to  resignations,  and  ^^^of 
it  was,  therefore,  left  in  the  vassal's  power  to  contract  with  a  third  rbsiohation 
party  after  granting  the  procuratory.    This  was  remedied  by  1669,  '^^^^ 
cap.  3,  which  requires  instruments  of  resignation  ad  remanerUiam  to  1669,  c.  3. 
be  recorded  within  sixty  days  after  their  date,  in  the  same  way  as 
sasines,  under  the  pain  of  nullity.    This  Act  is  still  in  force,  and  as 
the  Infeftment  Act  contains  no  new  regulation  for  the  registration  of 
instruments  of  resignation  (as  it  does  for  the  registration  of  sasines), 
the  instrument  will  be  null  if  not  registered  within  sixty  days  of  its 
data    The  instrument  duly  recorded  has  the  effect  totally  to  divest  Effect  of  ths 
the  vassal,  by  extinguishing  the  subaltern  right,  and  reviving  the  *^*""^"^"* 
plenum  dominium  in  the  person  of  the  superior.    Of  its  complete 
efficacy  in  producing  this  result  there  is  a  remarkable  example  in 
Waikers  Representatives  v.  Oovemors  o/Heriofs  Hospital,  28th  June  i  D.  1132. 
1839.     Here,  a  vassal,  who  had  right  by  his  charter  to  relief  from 
stipend,  resigned  ad  remanentiam  for  the  purpose  of  creating  a  vote 
under  the  old  system  of  electing  members  of  Parliament ;  and,  after 
the  object  was  served,  he  re-acquired  the  feu  by  a  new  title,  in  which, 
however,  the  superior's  obligation  to  relieve  was  not  repeated.    The 
original  title  was  held  to  be  so  completely  extinguished,  that  the 
vassal  could  not  reVert  to  it  in  support  of  his  claim,  and  he  was  found 
no  longer  entitled  to  relief.    This  case  may  be  compared  with  MagxS"  13  D.  116I. 
trates  of  Edinburgh  (Oovemors  0/ Trinity  Hospital)  v.  Nisbett's  Trus- 
tees, 18th  June  1851. 

When  a  feu  returns  to  the  superior  by  the  operation  of  the  feudal  Supekiob  by 
rules,  as  by  non -entry,  it  reverts  as  free  and  unburdened  as  when  he  ™'^mtate 
granted  it,  not  being  subject  to  securities  or  deeds  granted  by  the  undeb  bub- 
vassal  to  which  the  superior  has  not  consented.    This  rule  does  not  ^'"'' 
extend  to  liferent  escheat,  which  is  not  one  of  the  genuine  feudal 
casualties,  being  the  consequence  of  denunciation  for  an  offence  not 
against  the  superior,  but  against  the  Sovereign.    The  superior,  there- 
fore, takes  the  estate  under  liferent  escheat,  subject  to  every  burden 
and  deed  affecting  it  granted  by  the  vassal.     And  the  resignation  ad 
remanentiam  being  consented  to  by  the  superior,  it  implies  a  consent 
to  all  the  burdens  imposed  by  the  vassal,  and  the  superior  accordingly  Enk.  lu«t.  ii. 
receives  it  subject  to  such  burdens.  *'  ^'  *  "*  ^»  ^^ 
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Pakt  III.         It  may  be  noticed  here,  that  a  procuratory  of  resignation  ad  rema- 

Chaptbb  III.  *^^^^^  does  not  fall  by  the  death  of  the  granter  or  grantee.    The 

Pbooubatort    Act  1693,  cap.  35,  continues  in  force  procuratories  of  resignation  and 

OF  RK8I0NA-      pfccepts  of  sasinc,  as  warrants  in  favour  of  the  grantee's  heirs,  assig- 

FALL  BT  DBATH.  uoos,  aud  succcssors,  having  right  by  general  service,  disposition  and 

1693,  c.  35.       assignation,  or  adjudication.     But,  in  compliance  with  this  Act,  it  is 

requisite  that,  in  instruments  made  after  the  death  of  either  party, 

the  title  of  those  in  whose  favour  it  is  made  be  deduced  (i.e.,  the 

steps  of  it  specified),  under  the  sanction  of  nullity. 

Rknitnciation       It  only  remains  to  notice  that  resignation  ad  remanentiam  is  the 

TO  rbTamom    ^^^y  ^'^"^  '^y  w^'ch  after  sasine  a  feu  can  be  re-absorbed  in  the  supe- 

PHopBBTY  INTO  Hor's  titlo.    Ronunciatiou  will  not  suffice  for  that  purpose,  because  it 

suPBuoKiTY.     jg  personal  merely,  and  has  no  operation  in  the  transmission  of  real 

rights  perfected  by  sasine,  excepting  such  as  are  of  the  nature  merely 
M.  570.  of  burdens  on  the  radical  title  ;  Dumbar  v.  Williamsony  23d  Novem- 

ber 1627. 

< 

We  are  now  to  suppose  that  the  vassal's  estate  is  to  be  transferred, 
not  to  the  superior,  but  to  a  stranger ;  and,  in  order  to  present  the 
subject  in  a  form  perfectly  clear  and  systematic,  we  shall  take  first, 
and  confine  ourselves  to,  transmission  by  a  public  holding,  the  object 
being  that  the  disponee  shall  hold,  not  under  the  vassal,  but  of  the 
vassal's  superior.  This,  as  we  have  seen,  may  be  effected  either  by 
resignation  or  by  confirmation.  But,  in  either  case,  the  completion 
of  the  title  can  only  proceed  upon  the  warrant  of  the  vassal,  which 
is  contained  in  a  disposition  by  him.     We  are  now  then  to  consider 

The  Disposition  with  holding  a  me. — This  is  not  the  most  common 
form  of  the  disposition,  which,  as  we  have  stated  before,  combines 
warrants  for  both  public  and  private  holdings.  But  it  is  a  form  still 
met  with  not  unfrequently  in  practice,  in  cases,  for  instance,  where 
subinfeudation  is  very  stringently  prohibited.  The  a  me  holding  alone 
is  necessarily  used  also  in  conveyances  of  the  superiority,  because  the 
superior  cannot  grant  Ade  me  tenure,  since  that  would  interject  an- 
other superior  between  himself  and  the  vassal.  The  disposition  of 
superiority  will  demand  a  separate  consideration,  on  account  of  its 
peculiarity  in  other  respects.  At  present,  therefore,  we  are  to  consider 
the  disposition  by  a  vassal  of  his  feu  to  a  stranger,  to  be  held  by  the 
disponee  of  the  superior  only.  And  here  it  may  be  mentioned,  that 
we  will  reserve  many  observations  upon  the  disposition  and  its  clauses, 
until  we  come  to  treat  of  the  form  of  it  containing  double  maimers  of 
holding,  which  is  the  most  frequent  mode  of  transmission.  At  present, 
accordingly,  our  observations  are  confined,  as  regards  the  disposition, 
to  its  form  in  this  particular  use  of  it. 

There  is  no  example  given  in  the  Juridical  Styles  of  this  form  of 
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the  disposition  ;  but  its  clauses  are  the  same  as  those  of  the  disposi-     Part  III. 
tion  in  its  simplest  form,  with  the  exception  of  the  obligation  to  in-  qhaf^  III. 
feft.    We  have 

1.  Th^  introductory  dauae^  containing  the  names  of  the  disponer  i.  Thb  varra 
and  disponee,  and  the  consideration,  and,  if  that  is  a  price,  the  dis-  '^^'^^' 
charge  of  it. 

2.  The  dispositive  clause,  containing  the  operative  words,  the  haben-  2.  The  dispo- 
dum  or  destination,  and  the  description  of  the  lands ;  and  now  the  *"'^^*- 
tenn  of  entry  is  subjoined  to  this  clause. 

3.  The  obligation  to  infe/L — In  the  disposition  this  clause  comes  in  3-  Obligation 
place  of  the  tenendas  of  the  charter.    There  the  lands  are  appointed 

to  be  holden  of  the  grantor.  But  that  is  not  the  intention  in  the  a 
me  disposition,  which  is  to  give  a  holding  not  of  the  granter,  but  of 
the  superior.  The  clause,  therefore,  according  to  the  previous  forms, 
is  to  this  effect : — '^  In  which  lands  and  others  I  bind  avid  oblige  my- 
''  sdfto  infefl  and  seise  the  said  B,  and  his  foresaids  upon  i/ieir  own 
"  diarges  and  expenses :  To  be  holden  from  me  and  my  foresaids,  of 
"  and  under  our  immediate  lawful  superiors  of  the  same,  in  the  same 
"  manner,  and  as  fredy  in  aU  respects,  as  I,  my  predecessors,  and 
"  autiiors,  held,  hold,  or  might  have  holden  the  same,  and  that  either 
"  by  resignation,  or  confirmation,  or  both,  the  one  without  prejudice  of 
*'  Ae  other.*'  This  is  the  clause  which  determines  the  feudal  character 
of  this  deed,  as  designed  to  authorize  a  public  holding  only  ame  de 
superiore  meo.  By  the  schedule  to  the  Lands  Transference  Act  the 
clause  may  be  simply  : — "  /  oblige  myself  to  infeft  the  said*'  (disponee) 
"  and  his  foresaids  to  be  holden  a  me  ;"  and  these  words  are  declared 
by  the  second  section  to  imply  an  obligation  in  terms  of  the  full 
clause  previously  used,  and  of  which  we  have  quoted  the  words. 

4.  The  Procuratory  of  ResignaJtion, — In  the  resignation  ad  rema-  4.  Trocoiu- 
nentiam  we  have  seen,  that  the  procurator  is  authorized  to  resign  into  JJ^tion.^  ^^^^ 
the  hands  of  the  superior  for  his  own  behoof,  that  the  property  may 

be  consolidated  with,  and  constantly  remain  inseparable  from,  the 

saperiority.     But  here  the  object  is  different ;  the  lands  resigned  are 

not  to  remain  with  the  superior,  but  to  be  of  new  granted  by  him  to 

the  disponee.     Accordingly,  in  this  case,  the  procuratory,  according 

u:>  tbe  previous  form,  constitutes  persons,  not  named,  as  procurators  to 

appear  before  the  disponer's  immediate  lawful  superioi*8,  or  their  com- 

miasioners,  and  there  to  resign  and  surrender  the  lands  in  the  hands 

of  tlio  superiors,  not  for  themselves,  but  in  favour  and  for  new  infeft- 

ment  to  be  granted  to  the  disponee,  and  his  heirs  and  assignees  ;  and 

the    piDcurators  are  authorized  to  take  instruments.     Enough  has 

alreatdy  been  said  to  show  the  main  import  and  design  of  this  clause. 

We   BbtslH  have  occasion  to  examine  minutely  the  effect  of  the  sur- 

ron^b^r  which  it  authorizes,  when  treating  of  the  charter  of  resignation. 

The  4yBOkimon  of  the  important  words,  *^for  new  infeftment,**  was  held 
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Pabt  III.     not  to  be  fatal  to  a  transmisnon  dependent  mainly  on  this  clause,  it 

c:haptbb  m.  toii^g  *h®  ^se  of  a  bond  of  entail,  in  which  the  conveyance  was  made 

by  procuratory  of  resignation,  the  remainder  of  the  deed  being  suffi- 

4S.467;3Wil.  cient;  Munro  v.  Munro,  15th  February  1826,  affirmed  25th  July 

•  PP-  ^^'  1828.    The  resignation  not  being  od  remanentiam,  the  superior  was 

bound  to  return  the  lands  to  the  party  and  his  heirs. 

The  remaining  clauses,  in  the  order  of  the  schedule  to  the  Lands 
Transference  Act,  are  as  follows,  viz. : — 

5.  The  assignation  and  delivery  of  writs. 

6.  The  assignation  of  rents. 

7.  The  clause  of  relief  of  feu-duties  and  burdens. 

8.  The  clause  of  warrandice. 

9.  The  registration  clause. 

10.  The  precept  of  sasine. 

11.  The  testing-clause. 

Such  of  these  clauses  as  have  not  already  engaged  our  attention 
will  be  examined  when  we  have  in  hand  the  disposition  with  double 
manner  of  holding.  ' 

As  the  obligation  by  this  disposition  is  to  infeft  the  disponee  by  a 
holding,  not  of  the  disponer,  but  of  his  superior,  the  seller  cannot  be 
divested,  or  the  title  of  the  acquirer  feudally  completed,  except  by  the 
superior's  act.    This  may  be  obtained  in  two  ways,  Bbsiovation,  and 

CONFIBMATIOK. 


CoMTLnioN  OF  The  effect  of  resignation  ctd  remanentiam^  we  have  seen,  is  to  transfer 
MATioM  infavo-  the  domimum  utile  into  the  superior's  hands,  and  leave  it  there  per- 
rem.  manently.    That  which  we  have  now  to  consider  differs,  inasmuch  as 

the  surrender  is  made,  not  to  remain  with  the  superior,  but  in  order 
to  his  issuing  the  grant  anew  to  the  disponee,  if  the  resignation  has 
been  made  for  his  own  behoof  (as,  when  the  investiture  is  renewed  to 
a  particular  series  of  heirs),  or  in  favour  of  a  disponee.  It  is,  therefore, 
called,  for  distinction's  sake,  besionation  infavorem.  Here,  while  the 
ceremony  was  retained,  the  superior,  after  receiving  the  symbolical 
baton,  delivered  it  either  back  to  the  vassal,  if  the  resignation  was  in 
favour  of  himself,  or  to  the  third  party  in  whose  favour  the  surrender 
was  made ;  whereupon  the  resignatary  took  instruments  in  the  hands 
of  a  notary  public,  and  a  formal  instrument  was  extended.  This  pro- 
ceeding had  no  effect  in  transferring  the  dominium  to  the  superior. 
In  his  hands  it  was,  according  to  Craig,  9k  fideicommisaarium  feudum^ 
subject  to  the  condition  and  quality  that  he  should  reissue  it  to 
another ;  and  it  is  well-established  law,  that  the  feudal  estate  does  not 
pass  into  the  superior's  person  by  the  act  of  resignation,  but  remains 
iNSTRUMBirroF  vested  in  the  disponer,  until  he  is  divested  by  the  disponee's  sasine. 
^^^whItol"  Instruments  of  resignation  infavorem  have  not  been  commonly  used 
isHED.  for  a  long  period,  and  they  are  now  abolished  by  the  Infeftment  Abt, 
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8  &  9  Vict  cap.  35,  §  9,  as  wholly  unnecessary.    It  is  now  settled  by     Past  III. 
Eenton  Y.  AnstrutlieTy  14th  November  1848,  that,  in  titles  expede  chaptbbIII. 
before  the  Infeftment  Act,  it  was  not  necessary  to  prepare  or  extend  n  d.  37 ; 
instruments  of  resignation  in  favorem — not  even  in  the  case  of  the  ^  .^■■»  ^-  ^' 
death  of  the  grantor  or  grantee  of  the  procuratory  on  which  the  re- 
signation is. made — ^although  it  has  sometimes  been  supposed,  that  in 
this  particular  case  the  terms  of  the  Statute  1693,  cap.  35,  rendered 
it  necessary  that  an  instrument  of  resignation  should  be  expede. 
The  ceremony  is  also  abolished  in  Crown  rights  by  the  seventeenth  Cebemont  or 
section  of  the  Crown  Charters  Act,  10  &  11  Vict.  cap.  61.    In  rights  >«sionatioii 

,        *  °  ABOLISHED  IN 

held  of  subject  superiors,  there  is  no  express  abolition  of  the  ceremony,  cbowx  uohts. 
but  it  has  been  long  in  non-observance.    Practically,  the  resignation 
is  made,  and  its  purpose  effected,  by  applying  to  the  superior  for  a 
charter,  and  obtaining  it    We  shall  now  therefore  consider 


The  Charier  of  Resignation, — This,  and  the  charter  of  confirmation,  Distikctiok  be- 
are  called  charters  by  progress,  because  used  to  renew  a  right  pre-  JJTl  chaoter 
viously  granted,  in  contradistinction  to  the  charter  by  which  a  right  ^^^  cbabters 
is  created,  and  which  is,  therefore,  called  the  original  charter,     rpj^^  "  **^<*»^^- 
original  charter,  being  in  its  nature  a  contract,  is  onerous  in  the 
highest  degree.    The  charter  by  progress  is  a  renewal  of  the  grant, 
made  at  the  request  of  the  receiver,  and,  where  errors  occur  in  it,  they 
may  be  corrected  by  reference  to  the  disposition  which  forms  its  war- 
rant.    An  erroneous  destination  was  thus  corrected,  in  Drummond  v.  m.  6934. 
Drummond,  27th  February  1761,  adhered  to  and  affirmed  in  Drum-  M.  6936. 
mond  V.  Drummond^  l7th  Hay  1793.    When  we  come  afterwards  to 
treat  generally  of  the  entry  by  the  superior,  we  shall  find,  that  any 
purchaser,  holding  a  procuratory  of  resignation  from  the  last-entered 
vassal,  is  entitled  to  compel  the  superior  by  personal  diligence  to 
receive  him  and  grant  new  infeftment     That  is  done  by  granting  a 
charter  of  resignation.     Its  clauses  are : — 

1.'  The  inductive  clause,  setting  forth  the  consideration,  which  is  the  1.  Inductive 
composition  paid  for  the  entry.  clause. 

2.  The  dispositine  clause,  whereby  the  superior  "  gives,  grants,  and  2.  DisroamvE. 
"  dispones," — the  two  first  words  distinguishing  this  conveyance  from 

that  upon  a  sale,  where  the  grantor  "  sdls,  alienates,  and  dispones." 
He  also  ''  perpetuUy  confirms"  the  feu  to  the  grantee.  This  term, 
"  confirms,"  is  a  ratification  of  the  bestowal  already  made  in  the  eye 
of  the  law  by  the  delivery  of  the  baton  in  the  ceremony  of  resignation. 
The  conveyance  by  this  clause  is  as  absolute  and  unqualified,  as  if 
the  superior  were  vested  with  the  plenum  dominium,  which  is  in 
accordance  with  the  feudal  notion  that  the  fee  is  for  the  time  in  his 
hands  by  resignation.  The  habendum  or  destination  is  in  the  same 
terms  as  in  the  disposition  upon  which  the  charter  proceeds. 

3.  The  next  clause  is  The  QuiBQUiDBM  clause.    Its  office  here  is  to  3.  Qticequidm. 
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Paot  III. 
Chafteb  ni. 

QuatpUdem. 


4.  Tenendas. 

5.  Beddendo. 


CuARTEJt  GOOD 
AQAINBT  THE 
ORANTER  WTTH- 
ODT  BABINK 

1  Br.  Supp.  86. 


express  the  modus  vacandi,  t.e.,  to  show  how  it  is,  and  for  what  pur- 
pose, that  the  fee,  having  been  formerly  given  out  by  the  superior,  is 
again  in  his  hands.  It  bears,  therefore,  that  the  lands  formerly  per- 
tained heritably  (i,e,,  by  a  completed  infeftment)  to  the  former  Tassal 
(grantor  of  the  disposition),  holden  by  him  of  the  granter  of  the  char- 
ter as  immediate  lawful  superior  thereof,  and  were  resigned  bj  him, 
by  virtue  of  the  procuratory  of  resignation  contained  in  a  disposition 
(which  is  identified  by  its  date),  granted  by  him  to  the  disponee,  in 
the  hands  of  the  granter  of  the  charter  as  superior  in  favour  and  for 
new  infeftment  of  the  same  to  be  granted  to  the  disponee.  This 
clause  is  not  essential,  but  its  usefulness  is  obvious  in  connecting  the 
new  investiture  with  the  former  one.     The  next  clauses  are 

4.    The  TENBNDAS. 

5.  The  REDDENDO. — ^This  will  be  of  the  same  import  as  in  the  origi- 
nal charter,  which  we  shall  afterwards  see  is  the  regala  regutans^  and 
controls  the  charter  by  progress  in  the  event  of  any  discrepancy 
appearing,  unless  it  be  the  result  of  express  agreement.  Any  omis- 
sion, also,  is  supplied  by  reference  to  the  original  right,  the  whole 
conditions  and  qualities  of  which  are  presumed  to  be  repeated  in 
those  that  follow,  the  rule  here  being,  as  Mr.  Ross  remarks,  the  con- 
verse of  that  by  which  last  wills  are  governed. 

There  is  no  warrandice  in  charters  by  progress,  for  in  these  the 
superior  interposes  at  the  request  of  others,  and  undertakes,  or  incurs, 
no  liability  by  doing  so.     Next,  therefore,  we  have 

6.  The  dause  of  registration,  which,  fo|r  the  reasons  already  ex- 
plained, is  in  the  Books  of  Council  and  Session  only ;  and 

7.  The  precept  of  sasine,  which,  as  well  as  the  registratipn  clause, 
may  be  in  the  brief  terms  permitted  by  the  Lands  Transference  Act ; 
only  to  the  precept  will  be  added  a  reservation  of  bygone,  and  cur- 
rent feu-duties  in  so  far  as  not  paid,  and  the  words  salvo  jure  cujus- 
libety  which  express  what  the  absence  of  warrandice  implies,  viz.,  that 
the  superior  incurs  no  liability  by  granting  the  charter.  If  it  has 
been  unwarrantably  asked  for,  it  is  granted  periculo  petentis;  and, 
as  regards  rights  competent  to  the  superior  himself,  as,  for  instance, 
if  there  should  emerge  to  him  a  right  to  the  dominium  utile  preferable 
to  that  of  the  party  to  whom  he  has  granted  the  charter  by  progress, 
the  granting  of  the  charter  shall  not  preclude  him  from  vindicating 
that  right,  because,  as  he  may  be  compelled  to  grant  the  charter,  he 
ought  not  to  be  prejudiced  by  doing  so. 

The  charter  of  resignation,  being  executed  and  delivered,  is  a  good 
title  against  the  granter  of  it  and  his  heirs  even  without  infeftment ; 
Campbell  v.  M'Gharty,  23d  July  1634.  But,  as  against  all  other  par- 
ties, it  is  an  incomplete  right.  Upon  the  principle  already  stated, 
that  the  resignation  is  made  upon  a  condition  which  is  not  satisfied, 
until  the  new  vassal  is  invested,  the  feu  remains  in  the  resigner,  until 
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the  resignatary's  right  is  perfected  by  sasine,  for  the  resigner  cannot     Pabt  III. 
be  divested  except  by  the  investment  of  the  resignatary.    This  is  dis-  Chafto  III. 
tinctly  shown  by  Grant  v.  CampbeU,  22d  February  1 760,  where,  after  M.  8740. 
the  party  had  taken  out  a  charter  of  resignation,  it  was  found  com-  Chjibteb  of 
potent  for  him,  before  using  the  precept  in  that  charter,  to  infeft  oJ^J^^t^M- 
himself  upon  the  de  me  precept  in  his  disposition  from  the  resigner,  pI'Etb  right  to 
because,  no  infeftment  having  followed  on  the  charter,  the  feudal  right  ^^^"J^™* 
was  still  in  the  resigner.     The  completion  of  the  right  being  thus 
dependent  upon  the  sasine,  it  is  manifest,  that,  even  when  instruments 
of  resignation  in  favorem  were  used,  they  constituted  merely  a  per- 
sonal and  incomplete  right ;  and,  as  they  did  not  require  to  be  regis- 
tered, they  formed  no  impediment  to  a  second  conveyance  of  the 
subject,  which,  if  followed  by  infeftment  creating  a  subfeu,  or,  if 
completed  by  charter  and  sasine,  before  the  infeftment  of  the  first 
disponee,  defeated  his  right.     The  superior,  however,  was  bound  by 
acceptance  of  the  first  resignation  to  infeft  the  resignatary,  and  liable 
in  damages  if  he  afterwards  accepted  a  second  surrender  so  as  to 
defeat  that  obligation.    Over-lords  receiving  double  resignations  were 
subjected  to  severe  penalties  by  1540,  cap.  105  ;  and,  no  doubt,  upon  Thomson *8 
the  same  principle  the  superior  would  still  be  liable  in  damages,  if,    ^^  "'  ^  ' 
upon  being  applied  to  for  an  entry,  he  should  obstruct  the  completion 
of  the  applicant's  title,  so  as  to  postpone  it  to  a  subsequent  claim  in 
competition.   The  continued  efficacy  of  the  original  sasine  is  strikingly 
shown  by  this  also,  that  the  casualties  of  superiority  fall  due  to  the 
superior  by  the  death  of  the  resigner,  as  long  as  his  disponee's  right 
remains  personal ;  Purves  v.  Strachan,  14th  November  1677.  M.  6890. 

The  right  of  the  disponee  is  completed  by  sasine  taken  and  recorded,  Dobpokee^h 
which  may  now  be  done  in  the  form  permitted  by  the  recent  Infeft-  JJ^^y" 
ment  Act.     Until  infeftment  passes,  his  right  under  the  a  me  mode  basink. 
of  transmission,  which  we  are  considering,  is  incomplete,  and  may  be 
defeated  by  a  subfeu,  or  a  posterior  conveyance  flowing  from  his 
author,  and  perfected  before  his.     But  his  infeftment  removes  that 
danger,  because  it  divests  the  disponer,  who,  accordingly,  ceases  to  be 
vassal,  the  disponee  being  substituted  in  his  room,  and  holding  the 
lands  immediately  of  the  superior  himself,  and  by  his  own  warrant. 

But  the  disponee  in  a  disposition  a  me  may  choose  to  complete  his  Couplktior 
right  by  Confibmation.    Then  he  will  first  obtain  and  record  infeft-  ^^0^"^"^^. 
ment  in  his  own  favour  upon  the  disposition.     Now,  mark  the  effect  firmatioh. 
of  this  sasine.     It  takes  its  character  from  its  warrant     That  war- 
rant is  the  disposition,  and  not  the  precept  of  sasine  merely.    That 
precept  is  a  mandate  to  deliver  possession.     But  what  kind  of  pos- 
session ?    To  ascertain  this,  we  must  see  what  kind  of  possession  the 
disponer  obliged  himself  to  give,  and  must,  therefore,  go  to  the  obli- 
gation to  infeft.    That,  in  the  case  under  consideration,  binds  him 
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Pakt  UL  to  infeft  the  disponee  a  me — ^that  is,  not  to  hold  of  himself,  but  to 
Chaptbe  m.  ^^^^  ^^  ^^^  superior.  Infeftment  on  this  disposition,  then,  cannot 
create  a  holding  of  the  disponer,  for  the  warrant  does  not  authorize 
such  a  holding.  Nor  can  it  make  the  disponee  hold  of  the  superior, 
because  no  one  can  be  a  vassal  without  the  act  of  the  superior  receiv- 
ing him.  Hence  it  necessarily  follows,  since  the  superior  cannot  be 
without  a  vassal,  that  the  disponer  continues  his  vassal  undivested, 
notwithstanding  the  disponee's  sasine,  which  is,  accordingly,  exposed 
to  the  danger  of  subsequent  conveyance  completed  before  he  is  re- 
ceived by  the  superior.  The  right,  then,  is  completed  by  the  ratifica- 
tion of  it  expressed  in 

Superior  mat  The  Charter  of  ConfirnuUion. — This  the  superior  may  now  be  com- 
BE  coMPBLLRD  peUed  to  graut  by  the  sixth  section  of  the  Lands  Transference  Act, 
TER  OP  coNPiB-  which  empowers  a  person  infeft  upon  a  disposition  with  an  obligation 
MATiox.  ^Q  infeft  a  me  to  charge  the  superior  to  grant  a  charter  of  confirmation, 

in  the  same  way  as  he  may  be  charged  to  grant  entry  by  resignation. 
History  of  The  charter  of  confirmation  is  of  very  ancient  origin,  and  examples 

CHARTER  OP      ^f  [f^  ^j,^  containcd  in  the  compilation  of  Marculfas,    Originally  it 

confirmation.  X     r         J  *u  *     Ai.  t  • 

was  sought  as  an  act  of  prudence  on  the  part  of  the  purchaser,  m 
order  to  secure  to  himself  the  countenance  and  protection  of  a  powerful 
over-lord.  In  the  early  history  of  feus  also  there  were  other  confir- 
mations in  use,  not  of  a  feudal  character.  These  were  such  as  were 
obtained  from  the  heirs  of  the  grantor,  in  order  to  obviate  the  objec- 
tions which  they  might  make  to  the  alienation  in  their  character  of 
hceredea  proadmi  or  haaredee  rem>otiare8.  The  over-lord  himself  being 
hceree  tUtimus,  his  confirmation  was  important  in  this  view  also.  In 
process  of  time  the  charter  of  confirmation  was  sought  as  a  remedy 
for  other  evils.  Although  from  an  early  period  subinfeudation  was 
permitted,  the  subordinate  vassal  was  liable  to  this  hazard,  that  his 
possession  might  be  affected  by  the  casualties  incurred  through  the 
death  or  delinquency  of  his  immediate  superior.  The  casualty  of 
recognition  inferred  an  entire  forfeiture  of  the  feu,  whereby  the  sub- 
feu  was  annihilated.  It  became  an  object,  accordingly,  to  get  the 
sanction  of  the  superior  to  the  sub-feu,  which  obviated  this  extreme 
risk,  the  effect  of  the  immediate  vassal's  forfeiture  being,  that  the 
subvassal  who  had  been  approved  by  the  superior  was  brought  for- 
ward, and  put  in  his  place.  This,  however,  might  also  be  disadvan- 
tageous, as,  for  instance,  when  the  subaltern  right  was  blench,  the 
subfeuar,  on  rising  to  his  author's  place,  became  necessarily  liable  in 
the  full  services,  however  onerous  or  expensive  these  might  be.  Hr. 
Ross,  in  opposition  to  other  authorities,  maintains  the  genuineness  of 
the  statute  of  Robert  I.,  said  to  have  been  passed  in  1325,  in  order  to 
prevent  subinfeudation,  and  to  make  all  lands  hold  immediately  of  the 
capital  lords,  and  he  conjectures  with  considerable  probability,  that 
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that  Act  is  the  foundation  of  our  conveyances  with  the  holding  a  me  Pabt  III. 
de  superiore  meo,  although  it  ultimately  failed  in  giving  to  these  CHAmRlII 
conveyances  the  efficacy  of  complete  rights  independently  of  the 
superior's  sanction.  It  is  certain,  however,  that,  since  the  beginning 
of  the  fifteenth  century,  the  conveyance  a  me  with  sasine  following 
has  been  ineffectual  to  divest  the  vassal,  without  the  superior's  confir- 
mation. Here  the  confirmation  is  different  in  its  purpose  and  effect 
from  that  which  was  taken  as  a  protection  to  the  subfeu.  The  con- 
firmation of  the  a  me  holding  dissolves  the  superior's  relation  to  the 
former  vassal,  and  establishes  the  new  vassal  in  the  full  right  and 
place  of  the  other.  Thus,  before  confirmation,  the  disposition  and 
sasine  a  me  are  defeasible.  After  confirmation,  they  constitute  a 
complete  right.  In  the  English  phrase  a  voidable  estate  is  rendered 
not  voidable. 

The  structure  of  the  charter  of  confirmation  is  simple.     By  the  Old  form  of 
forms  observed  before  the  recent  statute,  after  acknowledging  receipt  ^imit"  tioh. 
of  the  composition,  there  was 

1.  The  clatue  of  confirmation,  whereby  the  grantor  ratified,  approved,  Cladsb  of  cov- 
and  perpetually  confirmed  to  the  grantee,  and  his  heirs,  and  assignees,  '"^^I'lo"* 
the  disposition  in  his  favour  (identified  by  the  name  of  the  disponer, 

and  its  date),  and  the  recital  of  which  contained  a  description  of  the 
lands ;  and  the  sasine  also  was  confirmed  and  identified  by  the  name 
of  the  notary,  its  date,  and  the  date  and  place  of  recording.  Here, 
the  name  of  the  last-entered  vassal  was  not  directly  specified,  but 
the  clause  had  the  same  effect  as  the  qucequidem,  because  the  effect 
of  the  charter  depended  upon  its  confirming  all  the  transmissions 
since  the  last  entry ;  and  it  necessarily,  therefore,  commenced  with 
the  right  granted  by  the  last-entered  vassal. 

2.  At  a  remote  period  it  was  customary  to  engross  verbatim  in  this  Additiohal 
charter  the  writs  which  it  confirmed.    The  next  clause  dispensed  with  <^^a«b"- 
that  insertion,  and  it  also  declared  the  confirmation  to  be  as  effectual 

as  if  it  had  been  granted  before  the  infeftment  was  taken.  This 
declaration  will  presently  claim  our  particular  attention.  There  fol- 
lowed— 

3.  The  TBNENDAS. 

4.  2rA6  BBDDBNDO. 

Neither  of  these  clauses  was  essential.     Reference  might  be  made 
for  the  duties  to  the  original  grant,  and  such  reference  was  implied. 

5.  The  regietration  dauee. 

6.  The  testing  clause. 

There  is  no  precept  of  sasine,  a  point  in  which  this  charter  differs 
from  all  others. 

The  form  of  this  charter  is  materially  altered  by  the  Lands  Trans-  New  form  or 
ference  Act    By  the  style  contained  in  schedule  D  subjoined  to  the  c"^'"«»  <>' 

CORFtRMATIOK 

Act,  the  superior  simply  confirms  to  the  grantee  the  lands,  which  arc 
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Pabt  in.      described,  and  the  sasine  in  the  grantee's  favour,  which  is  identified 
Chapter  III.  ^7  specifying  the  register,  tad  date  of  recording,  with  a  brief  state- 
ment of  the  holding  and  reddendo,  consent  to  registration,  and  testing- 
clause.    There  is  here  no  mention  of  the  disposition  upon  which  the 
grantee  was  infeft,  and,  by  section  7  of  the  Act,  it  is  declared,  that, 
when  a  superior  confirms  the  lands  and  the  sasine  in  favour  of  the 
receiver  of  the  entry,  the  charter  may  be  in  the  form  of  the  schedule, 
and,  in  whatever  habile  form  expressed,  shall  be  held  to  confirm  to 
him,  as  regards  the  lands  expressed,  the  whole  dispositions  and  in- 
struments of  sasine,  and  all  other  deeds,  instruments,  and  writings^ 
necessary  to  be  confirmed  in  order  to  complete  his  investiture  as 
immediate  vassal,  although  such  deeds,  instruments,  and  writings, 
are  not  enumerated  in  the  charter. 
.         The  form  adopted  in  the  Statute  is  an  abbreviation  of  that  given  in 
Ition. '         the  Juridical  Styles,  with  the  exception,  that,  although  the  last  vassal 
be  not  named,  or  any  of  the  intermediate  transmissions  specified,  or 
even  that  in  favour  of  the  grantee,  yet  the  confirmation  of  the  sasine 
of  the  latter,  along  with  the  lands,  is  an  efiectual  confirmation  of  all 
CoHFiBMATioir  ^^^  intermediate  deeds  and  instruments.    This  change  is  the  more 
OF  DiBPOBiTioir  remarkable  on  account  of  the  question  agitated  among  Lawyers, 
BBFOEB  8A8INB.  '^jrh^^jher  confirmatlou  of  the  disposition  from  the  last-entered  vassal 
be  sufficient  without  special  confirmation  of  the  sasine  following  upon 
it.     It  appears  singular,  that  any  doubt  should  have  arisen  upon  this 
IV.  35, 11,  and  question,  when  we  refer  to  the  opinions  of  Institutional  writers.    Lord 
Appendix,  S  2.  QxAiK  says, — "  If  sasine  have  not  been  taken  till  after  the  confirma- 
Inst.  ii.  3, 42.    "  tiou,  the  date  of  the  sasine  is  the  rule ;"  and  Mr.  Erskine  delivers 
the  same  doctrine.    The  doubt  appears  to  have  originated  in  observa- 
F.  c.  tions  made  by  Lord  President  Blair  in  the  case  of  Adam  v.  Drum- 

mondy  12th  June  1810,  where  he  remarked,  that  he  had  always  held 
confirmation  to  be  necessary  after  the  sasine,  and  referred  to  the  Act 
16  Geo.  II.  cap.  11,  §  10,  which  provided,  that  no  singular  successor 
should  be  enrolled  as  a  freeholder  until  he  was  publicly  infeft,  and  his 
sasine  registered,  or  charter  of  confirmation  expede,  where  confirma- 
tion was  necessary,  one  year  before  enrolment.  This,  however,  does 
not  appear  to  touch  the  question.  In  the  same  case,  it  was  held  by 
Lord  Armadale,  an  eminent  feudal  lawyer,  that  confirmation  of  a 
precept  a  me,  and  of  the  sasine  to  be  taken  on  it  by  a  person  named, 
ii.  296.  would  sufilce.     Mr.  Ross  treats  the  objection  as  absurd,  pointing  out, 

that  the  practice  of  first  taking  sasine  arose  after  the  introduction  of 
the  double  manner  of  holding  in  the  same  right  in  order  to  divest  the 
seller  of  completing  the  right  de  ms,  and  that  there  is,  in  reality,  an 
incongruity  in  taking  sasine  upon  a  precept  a  me,  which  is  inopera- 
tive until  confirmed ;  and  Sir  Thomas  Craig  shows,  that  the  violation 
of  principle  involved  in  such  infeftments  before  confirmation  was  the 
origin  of  that  part  of  the  clause  of  dispensation  invariably  inserted  in 
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this  charter  before  the  introduction  of  the  new  forms,  which  declares     Part  III. 
it  to  be  aa  valid  and  sufficient,  as  if  the  present  confirmation  had  chapter  ill. 
been  made  and  granted  before  the  taking  of  the  said  infeftment. 
Upon  the  same  views,  Mr.  Bell  in  his  treatise  on  the  Election  Laws,  p.l242. 
bolds,  that,  tbe  earlier  the  superior's  consent  is  adhibited,  the  more 
legal  and  effectual  must  the  transaction  ba    To  these  authorities  may 
be  added  the  observation  of  Lord  Mbadowbank  in  the  case  of  Kibble  F.  0. 
?.  Stewart^  16th  June  1814,  where  he  refers  to  confirmation  before 
infeftment  having  once  been  practised,  and  adds,  though  not  with 
great  confidence,  that  this,  '^  perhaps,  might  be  done  jeV    The 
practice  of  taking  infeftment  before  confirmation,  will,  no  doubt,  con- 
tinue to  be  universal  under  the  new  enactment,  which  makes  confir- 
mation of  the  grantee's  sasine  confirm  all  the  intermediate  titles  since 
the  last  entry.    But  it  is  right  that  the  practitioner  should  be  aware 
of  the  existence  of  this  question,  and  conversant  with  the  principles 
upon  which  its  decision  must  depend. 

The  decision  upon  another  point  in  the  case  of  Adam  points  out  Supra,  p.  606. 
what  was  essential,  and  is  now,  if  possible,  more  necessary  than  ever, 
Tiz,,  that  the  sasine  must  be  infallibly  specified  in  the  charter.    In  The  basime 
that  case  vitiation  in  narrating  the  date  of  the  sasine  was  not  allowed  ^^JZ  "' '  ™ 

^  ,  !•  -I  1  TIPIBD  IH  THE 

to  annul  the  charter,  because  the  sasme  was  found  to  be  otherwise  chakteb. 

sufficiently  identified,  and  the  vitiated  date  was  held  pro  non  scripto. 

In  the  case  also  of  Borthwicky,  Olassford,  15th  November  1853, 16D.  37. 

erasures  in  the  narrative  of  a  charter  of  confirmation  in  reciting 

the  resolutive  clause  of  an  entail  was  held  not  to  vitiate.    But,  when 

the  whole  warrants  and  sasines  were  set  forth,  it  is  easy  to  see  that 

the  means  of  identification  might  be  more  ample  than  when  the 

description  is  limited  to  the  last  instrument 

Formerly,  the  confirmation  used  to  be  indorsed  upon  the  disposition, 
bot^  since  it  was  made  liable  to  stamp-duty,  it  forms  a  separate  writ 

With  regard  to  the  effect  of  the  a  me  title,  Mr.  Ross  holds,  that  Effect  of  gov 
infeftment  a  me  before  confirmation  is  a  title  of  possession,  and  affords  ""^a'^"**' 
action  of  maills  and  duties  against  tenants     When  confirmation  is 
obtained,  it  operates  retro,  validating  the  infeftment  from  its  date,  It  operates 
and  the  superior  is,  therefore,  excluded  from  demanding  casualties  '^^^^^' 
which  may  have  fallen  due  between  the  date  of  the  sasine  and  the 
confirmation,  although  before  confirming  he  could  have  claimed  these. 
This  forms  a  marked  distinction  between  this  and  the  charter  of  re- 
>ignation,  the  granting  of  which  does  not  exclude  the  superior  from 
casualties  which  shall  emerge  before  sasine  follows  upon  it    The  rule 
that  confirmation  operates  retro  prevails  to  the  extent  of  validating 
titles  in  favoyr  of  a  party  who  has  died  before  the  confirmation;  m. 8807;  2 
HacdowaU  A  ffoueton  v.  Hamilton,  19th  January  1793 ;  and  the  case  ^**"'  ^-  ^-  ^^'^' 
oiLoclchart  v.  Ferrier,  16th  November  1837,  is  a  strong  authority  to  16  S.  76;  2 
the  same  effect    There  a  party  infeft  a  ms,  but  not  confirmed,  having     ^^'  ^'     ^^^* 
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Part  III.     granted  precepts  of  dare  constat,  upon  which  the  receivers  of  them  were 
Chapter  I  [I.  ii^f^^i  ^^^  whole  of  these^titles  were  found  to  be  validated  by  confir- 

CoNFiRMATioN  maMon  obtained  after  the  death  of  all  the  partiea  The  rule,  however, 
is  subject  to  this  condition,  that  there  shall  be  no  mid-impediment — 
that  is,  no  right  to  the  property  completed  in  favour  of  another 
person  before  the  date  of  th«  confirmation.  Thus,  if  the  vassal  (who 
is  not  divested  until  the  purchaser  is  confirmed)  shall  grant  a  base 
right  or  an  a  m«  right,  and  these  be  completed  by  infeftment  and 
confirmation  respectively,  before  the  purchaser  is  confirmed,  these  are 
mid-impediments  which  prevent  the  retroactive  efiect  of  the  confirma- 
tion, and  are,  therefore,  preferable  to  the  purchaser's  right  When 
the  mid-impediment  is  a  base  right,  the  effect  of  subsequent  confir- 
mation in  favour  of  the  purchaser  is  to  vest  in  him  the  mid-superiority 
of  that  base  right,  since  it  was  holden  of  the  former  vassal,  in  whose 
place  he  is  now  substituted.  It  is,  of  course,  only  completed  rights, 
that  form  mid-impediments,  and  a  disposition  deme  or  d^  disposition 
and  infeftment  a  me,  not  followed  by  infeftment  or  confirmation,  can 
have  no  effect  to  obstruct  the  retrospective  influence  of  the  purchaser's 
confirmation.  On  the  other  hand,  the  retroactive  effect  of  confirma- 
tion is  absolute,  if  there  be  no  mid-impediment ;  and  it  cannot  be 
controlled  or  restricted,  so  as  to  validate  one  sasine  and  leave  another 
unaffected.  A  party,  therefore,  cannot  confirm  his  author's  right  to 
the  limited  effect  of  validating  his  own  sasine  and  leaving  a  prior  one 
invalidated.  The  confirmation  necessarily  accresces  to  every  prior  in- 
feftment fiowing  from  the  author  whose  sasine  is  confirmed ;  Camp* 
bell  V.  Lady  Kilchattan,  15th  January  1663.  We  shall  afterwards 
have  occasion  to  notice  an  illustration  of  the  same  rule  in  the  case  of 
heritable  securities. 

By  1578,  cap.  66,  it  was  enacted,  that  in  competitions  among  Crown 
vassals  upon  different  confirmations  of  the  same  subject,  the  first  con- 

PBTiNo  ooHFiR-  firmatiou  should  prevail,  and  that  the  last  confirmation  should  not  be 

MATIOK8.  respected,  although  confirming  the  first  infeftment.     Competitions 

among  the  vassals  of  subject  superiors  are  determined  by  the  same 

Erak.  Inst.  iii.   rule,  the  infeftment  first  confirmed  being  preferred  to  an  earlier  in- 

^»  ^^'  feftment,  of  which  the  confirmation  is  later. 

The  confirmation  of  a  sub-feu  is  not  now  of  common  occurrenca 
Where  it  does  take  place,  it  cannot  make  the  sub-feuar  hold  of  the 
superior,  because  there  is  no  warrant  from  the  vassal  to  substitute  the 
sub-vassal  in  his  place.  The  effect  of  confirming  a  sub-feu  was  to 
exempt  the  sub-vassal  from  the  casualties  which  annihilated  the  feu 
by  forfeiture  on  the  part  of  the  vassal 
The  effect  of  the  reservation,  salvo  jure  cujudibetf  is  shown  in 

jure  euJutiaMiL  Lord  Forhes  y.  Garrioch,  28th  November  1673,  where,  the  superior 

M:  6517.  having  granted  confirmation,  he  was  found  not  to  be  thereby  pre- 

cluded from  the  benefit  of  inhibition  affecting  the  property,  which  he 
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had  preyiouflly  iiaed.    In  order  to  exclude  all  question  or  allegatiiki     ^^^  ^l* 
oimaiafides^  it  may  be  prudent  in  such  circumstances  to  make  an  Ohaftek  III. 
express  reservation  of  any  right  competent  to  the  superior. 


TrannriiBsion  db  me.-— We  have  thus  inquired  how  a  feu  may  be  SoB^mm  be- 
transferred  by  a  public  right — ie.,  a  conveyance  substituting  the  ac-  ^^^^^^ 
quirer  in  the  place  of  the  vassal,  so  as  to  hold  of  the  superior ;  and  duced. 
we  are  now  to  examine  the  mode  of  transmission  by  subinfeudation, 
or  a  private  holding.    It  has  already  been  seen  that  base  or  private 
rights  were  known  and  favoured  at  an  early  period.    These  convey- 
ances, however,  were  attended  with  great  danger.    Before  the  estab- 
lishment of  the  registers  for  publication,  they  might  be  kept  secret 
from  all  but  those  interested ;  and  a  way  was  thus  opened  to  the 
fraudulent  practice  of  first  selling  for  a  valuable  consideration,  and 
afterwards  granting  a  base  right  to  a  connexion  or  friend,  falsely 
dated  prior  to  the  sale,  in  order  to  defraud  the  purchaser.    This  prac- 
tice was  the  origin,  and  forms  the  preamble,  of  the  Act  1540,  cap.  1540,  c.  105, 
105,  which  enacted,  that  possession  for  year  and  day  by  one  who  had  ^lONNEon^T. 
acquired  the  lands  should  be  preferred  to  the  title,  although  prior  in 
date,  of  one  who  had  privately  been  put  in  state  (i.e.,  who  had  got  a 
de  me  conveyance)  of  the  same  landa    It  was,  therefore,  only  such 
private  rights  as  were  kept  secret  that  were  struck  at  by  this  Statute, 
and  it  did  not  impeach  titles  obtained  hy  hdeme  holding,  provided 
these  were  followed  by  possession.    This  Statute  remained  in  force 
after  the  Act  1617  establishing  the  registers,  but  so  far  modified  in 
its  application  that  very  slight  acts  of  possession  were  sustained  as^ 
sufficient.    It  was  evidently,  however,  an  unsatisfactory  condition  of 
the  rights  of  property,  when  the  purchaser's  security  was  dependent, 
not  upon  a  clear  and  infallible  criterion,  but  upon  acts  of  possession, 
which  were  necessarily  susceptible  of  doubt  and  uncertainty  in  their 
construction.    A  complete  remedy  was  provided  by  the  Act  1693, 1693,  c.  18, 
cap.  13,  which,  as  we  have  already  seen,  established  the  preference  of  ^^^J]|^"^ 
rights  according  to  the  priority  of  registration  of  the  sasines,  "  with-  ^[Jfj'^'JI^^JJf  ■ 
'*  out  respect  to  the  distinction  of  base  and  public  infeftments,  or  of 
"  being  clad  with  possession,  or  not  clad  with  possession." 

The  base  right  or  transmission  de  me  difiers  ttom  the  conveyance  a  Effbct  op 
me  in  this^  that  it  creates  a  new  feudal  dependency.  By  the  public  ^^^ 
conveyance  there  is  a  change  of  vassals,  the  purchaser  being  substi- 
tuted in  place  of  the  last-entered  vassal  But  the  base  right  makes 
no  change  of  vassals,  for  the  disponer  continues  to  hold  of  his  supe- 
rior. It  creates  a  subvassalage,  investing  the  disponer  with  the  cha- 
racter of  superior  to  his  disponee.  The  a  me  conveyance  divests  the 
disponer  entirely.  The  de  me  conveyance  divests  him  only  of  the 
dominium  utile,  which  passes  to  the  subvassal    There  still  remains  in 
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Part  III.     granted  precepts  of  dare  constat,  upon  which  the  receivers  of  them  were 
Chapter  III.  ii^f^ft,  the  whole  of  these. titles  were  found  to  be  validated  by  confir- 

CoHFiRMATioN  iHaMon  obtaincd  after  the  death  of  all  the  parties  The  rule,  however, 
is  subject  to  this  condition,  that  there  shall  be  no  mid-impediment' — 
that  is,  no  right  to  the  property  completed  in  favour  of  another 
person  before  tlie  date  of  the*  confirmation.  Thus,  if  the  vassal  (who 
is  not  divested  until  the  purchaser  is  confirmed)  shall  grant  a  base 
right  or  an  a  1710  right,  and  these  be  completed  by  infeftment  and 
confirmation  respectively,  before  the  purchaser  is  confirmed,  these  are 
mid-impediments  which  prevent  the  retroactive  effect  of  the  confirma- 
tion, and  are,  therefore,  preferable  to  the  purchaser's  right.  When 
the  mid-impediment  is  a  base  right,  the  effect  of  subsequent  confir- 
mation in  favour  of  the  purchaser  is  to  vest  in  him  the  mid-superiority 
of  that  base  right,  since  it  was  holden  of  the  former  vassal,  in  whose 
place  he  is  now  substituted.  It  is,  of  course,  only  completed  rights^ 
that  form  mid-impediments,  and  a  disposition  ^6  m^  or  a  disposition 
and  infeftment  a  me,  not  followed  by  infeftment  or  confirmation,  can 
have  no  effect  to  obstruct  the  retrospective  influence  of  the  purchaser's 
confirmation.  On  the  other  hand,  the  retroactive  effect  of  confirma- 
tion is  absolute,  if  there  be  no  mid-impediment ;  and  it  cannot  be 
controlled  or  restricted,  so  as  to  validate  one  sasine  and  leave  another 
unaffected.  A  party,  therefore,  cannot  confirm  his  author's  right  to 
the  limited  effect  of  validating  his  own  sasine  and  leaving  a  prior  one 
invalidated.  The  confirmation  necessarily  accresces  to  every  prior  in- 
feftment flowing  from  the  author  wliose  sasine  is  confirmed ;  Camp- 
bell V.  Lady  Kilckattan,  15th  January  1663.  We  shall  afterwards 
have  occasion  to  notice  an  illustration  of  the  same  rule  in  the  case  of 
heritable  securities. 

By  1578,  cap.  66,  it  was  enacted,  that  in  competitions  among  Crown 
vassals  upon  different  confirmations  of  the  same  subject,  the  first  con- 

PKTiNo  ooNFiR.  firmatiou  should  prevail,  and  that  the  last  confirmation  should  not  be 

i^TioKs.  respected,  although  confirming  the  first  infeftment.     Competitions 

among  the  vassals  of  subject  superiors  are  determined  by  the  same 

Ersk.  Inst.  iii.   rule,  the  infeftment  first  confirmed  being  preferred  to  an  earlier  in- 

^'  ^^'  feftment,  of  which  the  confirmation  is  later. 

The  confirmation  of  a  sub-feu  is  not  now  of  common  occurrenca 
Where  it  does  take  place,  it  cannot  make  the  sub-feuar  hold  of  the 
superior,  because  there  is  no  warrant  from  the  vassal  to  substitute  the 
sub-vassal  in  his  place.  The  effect  of  confirming  a  sub-feu  was  to 
exempt  the  sub-vassal  from  the  casualties  which  annihilated  the  feu 
by  forfeiture  on  the  part  of  the  vassal 
The  effect  of  the  reservation,  ecdvo  jure  oujttdibet,  is  shown  in 

jure  eujudibet  £ord  Forbes  v.  Garrioch,  28th  November  1673,  where,  the  superior 

M.  6617.  having  granted  confirmation,  he  was  found  not  to  be  thereby  pre- 

cluded from  the  benefit  of  inhibition  affecting  the  property,  which  he 
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hadprevioualj  used.    In  order  to  exclude  all  question  or  allegation     Part  III. 
dmiafiie^y  it  may  be  prudent  in  such  eijrcumstances  to  make  an  Ohaptbb  III. 
express  reservation  of  any  right  competent  to  the  guperior. 


Tfimmsswn  ns  MB.-«*We  have  thus  inquired  how  a  feu  may  be  ScB-Fim  bb- 
tafflsfenred  by  a  public  right — t.e»,  a  conveyance  substituting  the  ac-  l^^w^^^ 
qoirer  in  the  place  of  the  vassal,  so  as  to  hold  of  the  superior ;  and  duced. 
TO  are  dow  to  examine  the  mode  of  transmission  by  subinfeudation, 
or  a  private  holding.    It  has  already  been  seen  that  base  or  private 
rights  were  known  and  finvoured  at  an  early  period.    These  convey- 
aaees,  however,  were  attended  with  great  danger.    Before  the  estab- 
lishment of  the  roisters  for  publication,  they  might  be  kept  secret 
ftt>m  all  but  those  intesested ;  and  a  way  was  thus  opened  to  the 
feaadulent  practice  of  first  selling  for  a  valuable  consideration,  and 
afterwards  granting  a  base  right  to  a  connexion  or  friend,  falsely 
^ted  prior  to  the  sale,  in  order  to  defraud  the  purchaser.    This  prac- 
tice was  the  origin,  and  forms  the  preamble,  of  the  Act  1540,  cap.  1540,  c.  i05, 
^^,  which  enacted,  that  possession  for  year  and  day  by  one  who  had 
seqnived  the  lands  should  be  preferred  to  the  title,  although  prior  in 
i^,  of  one  who  had  privately  been  put  in  state  (t.e.,  who  had  got  a 
ie  me  conveyance)  of  the  same  lands.    It  was,  therefore,  only  such 
pnvuie  rights  as  were  kept  secret  that  were  struck  at  by  this  Statute, 
^d  £t  did  not  impeach  titles  obtained  by  a  de  me  holding,  provided 
these  were  followed  by  possession.    This  Statute  remained  in  force 
^r  the  Act  1617  establishing  the  registers,  but  so  far  modified  in 
its  application  that  very  slight  acts  of  possession  were  sustained  as 
''^'iffi<3ent.     It  was  evidently,  however,  an  unsatisfactory  condition  of 
the  lighia  of  property,  when  the  purchaser's  security  was  dependent, 
not  upon  a  clear  and  infallible  criterion,  but  upon  acts  of  possession, 
^hiA  were  necessarily  susceptible  of  doubt  and  uncertainty  in  their 
construction.     A  complete  remedy  was  provided  by  the  Act  1693,  1693,  c.  13, 
^  13,  irhich,  as  we  have  already  seen,  established  the  preference  of  of  mqiotra-"^ 
rights  according  to  the  priority  of  registration  of  the  sasines,  "  with-  tion  op  sabinb 
"  out  respect  to  the  distinction  of  base  and  public  infeftments,  or  of  of  prefehence. 
'  being  clad  with  possession,  or  not  dad  with  possession." 

The  base  right  or  transmissicm  de  me  difiers  from  the  conveyance  a  Effect  of 
^  in  this,  that  it  creates  a  new  feudal  dependency.    By  the  public  ^^^^^^^^ 
conrejr^Bce  there  is  a  change  of  vassals,  the  purchaser  being  substi- 
tuted in  place  of  the  last-entered  vassal.    But  the  base  right  makes 
no  change  o£  vassals,  for  the  disponer  continues  to  hold  of  his  supe- 
nor.    It  creates  a  subvassalage,  investing  the  disponer  with  the  cha- 
^icter  of  superior  to  his  disponee.    The  a  me  conveyance  divests  the 
''poner  entirely.    Thf>  de  me  conveyance  divests  him  only  of  the 
iminiwm  utile^  which  passes  to  the  subvassaJ.    There  still  remains  in 
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Part  III.     him  an  estate^  which,  in  relation  to  the  subvassal,  is  that  of  superio- 

Ohapteb  m.  ^^7'  ^^^'  ^^  relation  to  lys  own  superior,  retains  all  the  characteris- 

DiFFERBNCE  IK  tlcs,  and  is  subject  to  all  the  liabilities,  of  a  dominium  utile.    The 

EFFECT  BE-       difforence  in  the  effects  of  these  modes  of  transmission  is  clearly  de- 

Tioif  a  me  and  termined  upon  feudal  principles  by  the  specific  diversity  of  their  cha- 

DiBPOfliTioH  de  racter.   In  the  a  me  conveyance  the  disponer  says,  "  I  dispone  to  you 

"  to  hold  of  my  superior  "  so,  as  the  superior  must  have  a  vassal, 

there  is  no  effectual  transmission,  until  the-disponee  becomes  vassal 

by  an  infeftment  either  bestowed  or  confirmed  by  the  superior.    In 

the  conveyance  de  me^  again,  the  disponer  says,  "  I  dispone  to  you  to 

**  hold  of  myself;''  and,  the  moment  infeftment  passes  upon  the  dis- 

poner's  own  warrant  to  that  effect,  the  disponee  is  the  entered  vassal 

of  the  disponer,  who  is  thus,  therefore,  divested  of  the  dominium  utiU. 

The  disposition  a  me  with  infeftment  does  not  transmit  the  property 

xmtil  made  public  by  resignation  or  confirmation ;  the  disposition  de 

me  with  infeftment  transmits  it  at  once. 

FoBic  OF  DI8F0-     It  is  uunecossary  to  say  anything  of  the  form  of  the  disposition  de 

BmoH  de  me.     ^j^^    rpj^i^^  ^^^e  simply  to  recapitulate  the  clauses  of  the  original 

charter.    The  charter  is  the  proper  name  of  this  deed,  as  it  creates  a 

Tbs  fbdoov-    i^gw  feiL    It  is  familiarly  called  the  feu-charter,  and  also  feu-disposi* 

TBAcr.  i\qj^    j^  purpose  is  also  effected  by  the  feu-contract,  which  is  a 

bilateral  deed,  and  differs  from  the  charter  in  this,  that  while  in  tbe 
latter  the  vassal's  obligations  are  implied  from  his  receiving  and  act- 
Adyantaoes     iog  upon  the  right,  in  the  feu-contract  he  expressly  binds  himself  to 
OF  FEu-coH-      pi^j  the  feu-duties  and  casualties,  and  to  perform  the  other  engage- 
ments incumbent  upon  him.    In  feus  made  for  the  purpose  of  build- 
ing, where  the  security  for  the  feu-duty  is  to  consist  chiefly  of  the 
erection,  the  contract  is  useful  both  in  affording  a  ready  eompulsitor 
to  enforce  the  erection,  and  also  in  giving  immediate  recouxse  against 
the  vassal's  person  and  effects  for  payment  of  the  feu-duties  and 
casualties.*    It  is  unnecessary  to  recou^t  the  clauses  of  the  feu-con- 
tract ;  examples  will  be  found  in  the  Style-book. 
E8BENTIAU9  OF       ^^  ordcr  to  create  a  base  fee  the  essential  thing  is,  that  the  convey- 
BASB  FEB.        ance  bear  that  it  is  to  be  holden  of  the  granter.    In  a  recent  case,  a 
eonvejance  containing  a  clause  in  the  form  of  the  guoBquidem^  which 
is  appropriate  to  a  renewed  grant,  was  objected  to  as  not  fonning  an 
effectual  sub-feu,  but  as  it  contained  an  express  declaration  that  it 
was  to  be  holden  of  the  granter,  with  sufficient  dispositive  words  and 
9  D.  1514.       a  precept  of  sasine,  the  CSourt  sustained  it  as  a  valid  transference  by  a 
Hebitablb       ^®  "S^^  f  Sinclair  v.  Traill  Jk  Co.^  17th  July  1847.    Tninsmissible 
OFFICES  TBAV8-  heritable  rights  not  of  land  may  be  conveyed  in  this  manaer,  of 
BioBT?  '^  '^'  which  we  have  an  example  in  the  office  of  heritable  usher  to  the 
M.  6925.  Queen ;  Stewart  v.  CampbM^  l7th  January  1782.   This  office  had  pre- 

viously been  decided  to  be  a  patrimonial  subject  capable  of  voluntary 

*  See  BuprOf  p.  534  noie,  and  p.  576. 
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or  judicial  transmission,  and,  being  thus  in  commercio^  the  Court     Part  ill. 
held  it  to  be  transmissible  by  base  infeftment.  Chapter  III. 

The  conveyance  de  nie^  whether  in  the  form  of  a  charter,  or  dispo-  CoxvEyAKcr. 
sition,  or  contract,  is  completed  by  instrument  of  sasine,  which,  when  ^  ****  *^**' 
recorded,  has  the  effect  instantly  to  divest  the  grantor  of  the  domi-  babub. 
nium  utUe,  and  transfer  it  to  the  grantee. 


Transmisnan  a  me  ve2  db  me. — It  is  necessary  to  bear  in  mind  the  DnADVAMTAOEs 
disadvantages  attaching  to  each  of  the  modes  of  transmission  which  ye^^^*^"" 
we  have  examined,  in  order  duly  to  appreciate  the  expedient  by 
which  they  were  combined,  the  inconveniences  of  each  avoided,  and 
its  benefits  secured.  The  a  me  conveyance  could  not  be  completed 
without  the  superior's  assistance,  and  for  that  it  was  necessaiy  to  pay 
the  composition  immediately,  although  it  would  not  otherwise  become 
due,  until  the  death  of  the  last-entered  vassal.  Again,  an  entry  from 
the  superior  might  not  be  easily  or  soon  got  in  the  event  of  his  ab- 
sence, of  his  being  minor  without  guardians,  or  of  the  right  to  the 
superiority  being  under  litigation.  It  is  true,  that  there  was  a  legal 
remedy  by  charging  the  superior,  and  upon  his  failure  going  to  the 
over-lord,  but  this  remedy  did  not  reach  every  case,  as,  for  instance, 
where  the  superior  was  a  peer,  he  was  exempt  from  diligence,  and, 
even  when  available,  it  involved  expense  and  delay ;  and  the  charges 
of  an  entry  with  the  Crown,  if  it  should  be  necessary  to  go  to  the 
paramount  lord,  were  very  costly.  In  the  meanwhile  the  purchaser's 
right  was  exposed  to  the  hazard  of  being  defeated  by  subsequent  base 
infeftments  obtained  before  the  completion  of  his  title. 

On  the  other  hand,  while  the  de  me  transmission  conferred  the  be-  Dibadvamtagbs 
nefit  of  an  immediate  divestiture  of  the  disponer,  the  subvassal  was  ^'  ^  *"*  "^"" 
liable,  as  we  have  seen,  to  the  casualties  incurred  by  the  death  or 
delinquency  of  his  author,  and,  although  he  might  obtain  confirmation 
of  his  base  right,  that  secured  him  only  against  such  of  the  casualties 
as  exhausted  the  property,  and  he  still  continued  liable  to  those  which 
consist  in  a  temporary  right  to  the  rents. 

The  method  originally  taken  to  obviate  these  disadvantages  as  far  Thbsb  duad- 
as  possible  was,  that  the  seller  executed  two  distinct  charters  in  favour  ▼aktaobs 

*  '  ORIOUIALLT 

of  the  purchaser  with  different  tenures.  The  one  was  to  authorize  a  remsdisd  bt 
holding  de  ee,  and  for  that  purpose  it  contained  a  precept  of  sasine ;  "^^  chartbrb. 
while  the  other  was  to  give  a  holding  aee  de  auperiore  euo,  and  con- 
tained a  procuratory  for  effectuating  that  by  resignation,  and  also  a 
precept  of  sasine  to  enable  the  disponee,  if  he  chose,  to  make  his  right 
public  by  confirmation.  In  these  two  charters  the  purchaser  obtained 
the  means  of  combining  the  advantages  of  every  mode  of  transmis- 
sion ;  for,  by  taking  infeftment  upon  the  charter  de  me,  he  could  imme- 
diately divest  the  seller  of  the  dominium  utile,  whereby  his  purchase 
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9.  The  clause  of  warrandice.  Part  ill. 

10.  The  registration  clause.  Chapteu  in. 

11.  The  precept  of  sasina 

12.  The  testing  clause. 

We  shall  examine  these  in  their  order,  with  a  constant  reference 
to  the  previous  form,  between  which  and  the  present  there  is  little 
difference  as  regards  their  effects,  notwithstanding  the  marked  change 
in  their  proportions 

(I.)  Ute  Inductive  Clause, — On  this  there  is  nothing  to  be  added  ^^.  ^^P^^^ 
to  the  remarks  submitted  upon  the  narrative  clause  of  the  charter,  ^ 
which  are  all  applicable  to  the  disposition.    When  there  is  an  uncer- 
tainty in  the  title,  the  concurrence  of  all  believed  to  have  any  claim 
ooght  to  be  required.    The  price  must  be  fully  set  forth  in  compli- 
ance with  the  Stamp  Acts,  and  the  discharge  of  it  is  full  evidence  of 
payment,  there  being  no  need  of  a  separate  receipt  as  in  England,  psk.  Inst.  ii. 
The  granter  being,  as  we  assume,  infeft,  he  is  styled  heritable  pro-   ' 
prietor  of  the  subjects  disponed. 

(2.)  The  Dispositive  Clause. — The  operative  words  are,  as  in  the 
charter,  "  seU,  aiienate,  and  dispone/'  but  without  the  terms,  "  in  feu- 
"famfif"  which  are  only  used  when  the  tenure  is  to  be  limited  to  a 
base  ordeme  holding.     The  description  of  the  subject  will  be  taken  Description  ov 
from  the  charter.    If  a  portion  only  is  to  be  conveyed,  great  care  *"*^^^^- 
must  be  taken  to  describe  accurately  its  extent ;  and,  as  a  general 
rule,  the  correspondence  between  the  description  and  the  lands  as 
possessed,  or  as  answering  to  the  terms  of  the  description,  should  be 
ascaittined.     We  had  formerly  occasion  to  refer  to  Livingstone  v.  i  s.  44. 
Clark,  31st  May  1821,  as  illustrative  of  the  evils  of  inaccurate  de- 
ficniption,  a  laige  proportion  of  one  of  two  contiguous  estates  having 
been  found  not  to  have  been  effectually  conveyed  to  the  purchaser 
of  it,  but  to  be  feudally  vested  in  the  purchaser  of  the  other,  through 
inaccuracy  in  the  description.     All  errors  in  the  description  are  of 
coarse  to  be  carefully  avoided,  but  they  do  not  vitiate,  if  other  parts 
of  it  determine  the  subject  sold.    So,  in  an  anonymous  case  ''  Anent 
'seasines/'  16th  June  1670,  the  objection  was  disregarded,  that  the2Br.Supp.466. 
lands  were  said  to  be  in  the  sheriffdom  of  Wigtown  instead  of  Dum- 
fries-shir^ there  being  enough  otherwise  to  identify  the  property. 
The  case  has  already  been  cited  of  Malcolm  v.  Campbell,  7th  July  n  ^- 1261. 
IS49,  to  show  that  discrepancies  of  orthography  are  not  material, 
unless  th^  involve  reasonable  doubt. 

After  the  description  there  is  added,  "  together  wiih  dU  right,  title, 
"*  and  interest,  which  I,  or  my  predecessors  and  auikors,  had,  have, 
"  or  can  ivny  way  daift^  or  pretend  thereto  in  all  time  coming.'*  As 
the  words  of  disposition  and  description  effect  the  transmission,  these 
words  are  not  essential,  but  they  are  in  universal  use,  and  are  expres- 
sive of  what  the  law  decrees  without  them,  viz.,  that,  when  lands  are 
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Fait  III.     sold  for  an  onerouB  conaideratioa,  tbe  conveyance  curtes  vith  it  enrj 
CHinmiii.  nglit  present  and  future  available  to  the  disponer. 
£FracT  OP  DIB-      ^e  effect  of  the  diBpoaitive  clause,  if  it  is  not  qualified  or  bnr- 
rosmvB  deoed  with  reservatioas,  is  to  give  the  dispoDee  right  to  the  land,  and 

all  that  it  contains.  If  the  lands  are,  by  the  original  grant,  sobject 
'  to  burdens,  which  have  already  entered  the  record,  it  is  not  necessary 
to  insert  these,  even  although  appointed  to  be  fully  inserted  in  the 
investitures,  and  they  will  remain  equally  efiectual,  if  referred  to,  in 
the  terms  prescribed  by  schedule  C  subjoined  to  the  lAnds  Trans- 
ference Act,  as  already  set  forth  at  full  length  in  the  recorded  instra- 
ment  of  aasine  or  of  resignation  ad  remanmiiam  wherein  they  were 
first  inserted,  or  in  any  subsequent  recorded  sasine ;  and  the  5th  sec- 
tion provides,  that  such  reference  shall  be  equivalent  to  full  insertion, 
and  have  the  same  legal  effect.  The  schedule  contains  also  a  fonn 
for  referring  shortly  to  the  burdens  in  subsequent  clauses. 

S.  Term  of  Entry. — This  will  be  determined  by  the  agreement  of 
parties  as  to  the  date  from  which  the  disponee  is  to  have  right  to  the 
rents,  agreeably  to  the  rules  which  vill  be  explained  under  the  clause 
of  assignation  of  rents.     The  next  clause  is 

4.  The  Obligation  to  Infeft. — This  ia  the  distinguishing  feature  of 
this  form  of  the  disposition,  and,  in  order  to  appreciate  its  import,  it 
is  ncceasaiy  that  we  look  at  the  old  form,  which  bore : — "  Jti  wluA 
"  lands  I  bind  mysdftoinfefi  tkeaaidA.andhis/oretaidaupon  their 
"  ovm  charffes  and  expenses"  (without  these  words  it  was  fonneriy 
held,  that  the  disponer  was  bound  to  pay  the  expense  of  infeftinp  the 
disponee,  but  by  this  form  and  long-settled  universal  piactice  he  is 
not  liable  for  any  part  of  the  diaponee's  title  except  the  diaposition,  the 
expense  of  which  he  defrays,  if  it  is  not  otherwise  stipulated)  ;  "  and 
"  that  by  two  several  infeftments  and  matmers  of  holding,  oM  thereof 
"  tobe  kolden  of  me  and  my  foresaids  in  free  b^ndi  for  paymtnt  of  a 
"  penny  Scots  in  name  of  blench  farm  at  Whitsunday  yaxriy  upon  the 
"ground  of  the  said  lands,  if  asked  only,  and  freeing  and  niiemng  vs 
"  of  all  feu-duties  and  other  duties  and  services  exigHAeout  of  the  said 
"  lands  by  our  immediate  superiors"  This  ia  the  de  me  holding  for 
the  purpose  of  instantly  divesting  the  disponer  by  a  base  infettment ; 
and  in  every  part  it  evinces  its  purpose  as  merely  elusoty,  in  order  to 
effectuate  a  subordinate  holding  without  creating  any  suhate&tial 
estate  of  superiority  in  the  disponer.  The  annual  duty  is  the  anullest 
coin,  and  that  payable  nowhere  but  upon  the  lands,  and  tbcce^  only 
if  asked  for, — the  dispo 
duties  and  services  exif 
proceeds : — "And  the  oL 
"  me  and  my  foresaids  o 
"  in  the  same  manner  thi 
"  or  might  have  hoMen 
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"  confirmation,  or  hoth,  the  one  vdthofU  prejudice  of  the  oAerJ'    This     Pabt  ill. 
is  the  infeftment  avnede  euperiore  meo,  to  be  completed  either  by  chaptwi  in 
resignation,  or  by  confirmation,  or  by  both,  the  forms  being  capable 
of  combination,  as  we  shall  afterwards  see. 

The  new  form  is : — **  I  oblige  mi/edf  to  infe/l  the  eaid  A.  and  hie  Nbw  fobx. 
^'foruaide  to  be  holden  a  me  vel  db  me  ;''  and  these  words,  by  §  2, 
imply  an  obligation  to  the  same  effect  as  the  former  clause  which  we 
have  just  read 

The  vital  importance  of  these  brief  words  is  evident  from  the  Maithbb  op 
effects  which  would  result  from  the  absence  of  the  whole  or  any  of  IJ^J^^^y 
them.   If  the  obligation  to  infeft  were  general,  without  specifying  the  bfecxfud,  ob 
manner  of  the  holding,  then  sasine  following  would  not  divest  the  dis-  ^**"™^- 
poner  without  an  entry  from  the  superior,  because,  as  it  is  expressed 
in  the  report  of  the  case  of  Buchan  v.  JamiesoUy  18th  July  1678,  a  M.  2268. 
general  obligation  without  specifying  the  manner  of  holding  imports 
**  a  public  infeftment,  a  base  not  securing  against  feudal  delicts  and 
'*  the  mediate  superior/'    The  result  is  the  same,  if  the  holding  de 
m  is  not  distinctly  expressed,  but  left  to  inference  or  conjecture ; 
PeMes  V.  Watsony  9th  December  1825.    Here,  the  obligation  was  to  4  S.  290. 
infeft  the  disponee  ^^  by  two  infeftments  and  manners  of  holding,  and 
''  that  either  by  resignation,  or  confirmation,  or  both,  the  one  without 
"  prejudice  of  the  other" — a  form  which  shows  entire  ignorance  of 
the  import  of  the  terms  used.    The  security  constituted  by  the  deed 
was,  accordingly,  reduced,  because  there  was  no  obligation  to  infeft 
(ietne,  and  the  sasine  was  ineffectual  for  want  of  confirmation.    If 
again,  the  words    ^^a  me'*  should  be  omitted,  and  *^de  me"  alone 
inserted,  the  result  would  necessarily  be  a  base  infeftment,  holding 
pennanently  of  the  disponer,  and  not  affording  a  medium  for  connect- 
ing the  disponee  with  the  superior,  unless  the  deed  should  also  con- 
tain a  procuratory  of  resignation. 

This  clause  thus  contains  an  obligation  to  grant  two  infeftments, 
the  one  base  of  the  grantor,  the  other  public  by  entry  with  the  supe- 
rior. The  manner  in  which  these  become  available  to  perfect  the 
diaponee's  right  will  be  shown,  after  we  have  completed  the  examinsr 
tion  of  the  deed. 

5.  The  procuratory  of  Resignation. — The  purpose  of  this  clause  is 
stated  in  its  introductory  words,  ^^  for  completing  the  said  infeftment 
''  hy  resignation" — ^that  is,  fulfilling  the  second  part  of  the  obligation 
to  grant  a  public  infeftment,  which  alone  is  capable  of  completion  in 
that  form.  The  clause,  according  to  both  the  old  style  and  the  new,  sce  supra, 
is  the  same  as  in  the  disposition  a  me,  and  it  is  unnecessary  to  exa-  P-  ^^' 
mine  it  again. 

6'.  The  Assignation  of  Writs. — In  the  charter  this  clause  was  limited 
to  the  effect  of  producing  a  sufficient  progress  to  maintain  the  grantee 
in  the  feu.     When  the  acquirer  is  to  be  substituted  in  the  disponer  s 
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Pakt  m.     {dace,  the  tnuiBfereiioe  of  tfae  title-deeds  is  absolute.    The  words  of 

Criptu  IIL  ^^^  ^^^  ^*^^™  ^^^^  aocordingly  be  used,  importing,  according  to  §  3, 

an  absolute  and  unconditional  assignation  to  the  writs  and  evidents. 

Is  AK  AflsioirA-       The  doctrine  delivered  by  Mr.  Ross,  that  *'  a  disposition  to  the  lands 

uM^uED  7^^  ''  carries  the  real  title,  but  does  not  carry  the  personal  rights  relating 

ii.  238.  ^  to  it,'"  does  not  appear  to  be  consistent  with  legal  princi{de  or  with 

the  authorities.    The  rule  in  regard  to  accessory  rights  certainly  con- 
nects every  title  in  the  granter  with  the  conveyance  of  his  real  right ; 
M.  6319.         and,  in  the  case  of  Erakine  v.  HamUtan,  19th  December  1710,  an 
infeftment  of  annual-rent  with  procuratory  and  assignation  to  maills 
and  duties,  granted  by  one  whose  only  title  was  a  disposition  to  an 
apprising,  was  found  to  be  an  implied  conveyance  of  tiiat  disposition, 
so  as  to  exdude  a  posterior  formal  conveyance  of  it 
Effect  of  xtr       Th^  assignation,  however,  ought  never  to  be  omitted.    But  atten- 
wKiTO.  tiion  is  required  to  its  effect     Bights  necessarily  attaching  to  the 

lands  are  transmitted  along  with  them,  and  so  obligations  of  war- 
randice pass  by  the  general  assignation  of  writs  without  any  specific 
ii.  3,  46.  conveyance,  contrary  to  the  opinion  of  Stair^  whose  doctrine  is  cor- 

inst.  ii.  3, 81.    rected  by  Erskine.    But  rights  which  do  not  necessarily  adhere  to 
that  which  is  conveyed  do  not  tzansmit  by  the  general  clause.    Thus, 
an  assignation  of  writs,  mentioning  generally  tacks  relating  to  the 
teinds  of  the  lands  conveyed,  was  held  not  to  give  right  to  a  tack  of 
the  teinds,  under  which  the  disponer  possessed  them,  but  which  was 
not  specially  assigned,  the  general  assignation  being  held  to  be  only 
F.  C. ;  1  BoBB,  a  conveyance  in  aid  of  the  disposition  of  the  lands ;  Orahante  v.  JDon, 
It  DOES  HOT      ^^^^  December  1814.    An  obligation  to  relieve  of  stipend  and  aug- 
TEAHSMiT  oBLi.  meutatious  is  not  transmitted  by  a  general  assignment  of  writs  and 
LXEYB  oF^ffnT   tridents.    That  is  a  separable  right  and  does  not  run  along  with  the 
PEND.  lands,  like  wairandice  of  the  title.     A  disponee,  therefore,  cannot 

^Su*^T 'r  •«.  ^^*™  under  it,  unless  it  be  specially  conveyed;  Home  v.  Breadal- 
1  Beir's  App.  i!  heme's  Trustees^  2Sd  January  1841  ;  reversed  21st  Februaiy  1842  ; 
and  the  heir  also  pleading  upon  tkis  obligation,  especially  at  a  dis- 
tance of  time,  will  be  held  bound  strictly  to  prove  his  right  to  it ; 
6D.  378;  Sindoir  v.  Marquia  of  Breadalbane^  16th  January  1844;  reversed 
5  Beir's  App.  '  1^^^  August  1846.  Difficulties  having  been  felt  on  the  Bench  and 
353.  at  the  Bar  with  respect  to  the  nature  of  the  title,  which,  in  accordance 

with  these  decisions,  is  requisite  to  transmit  the  obligation  of  relief 
of  stipend,  argument  was  ordered  upon  that  point  in  SpotUswoode  v. 
15  D.  458.  Seymety  2d  March  1853.  It  was  there  held,  that  the  right  does  not 
pass  without  service  or  special  assignation.  Therefore,  tjie  eldest  son 
of  the  receiver  of  the  obligation  of  relief  having  made  up  his  title  by 
charter  and  sasine  upon  his  father's  resignation,  that  was  held  to  be 
a  title  to  the  lands  only,  and  not  to  the  right  of  relief,  which  re- 
mained in  hcBredUxiite  jctoente  of  the  receiver,  and  did  not  pass  to  his 
son's  singular  successor.     The  right  was  also  decided  not  to  have 
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passed  here  by  tlie  aaeignation  of  writSy  sot  being  a  clause  of  war-     Past  m. 
nmdiee,  but  an  obligation  of  relief.  ChaptbbIII. 

The  new  form  of  the  clause  bears,  tbat  the  writs  are  not  onlj  as- 
signed, but  delivered  conform  to  inventory.  It  is  of  great  importance 
to  haye  accurate  iuTentories,  and  these  are  now  of  the  more  value, 
siace  the  Lands  Transference  Act  has  dispensed  with  deduction  of 
the  titles  by  enumeration  in  charters  of  confirmation. 

7.  The  Assignation  of  Bents. — In  old  titles  and  in  others  of  compa- 
nttivdj  recent  date,  this  dause  assigns  the  farms,  maills,  and  duties ; 
Slid  the  proems  by  which  an  heritable  creditor  takes  possession  so  as 
to  levy  the  rents,  is  still  called  the  action  of  maills  and  dutiea 
'^  Farms,"  as  used  here,  signified  originally  that  portion  of  the  feu- 
duty  or  rent  which  consisted  in  produce  of  the  lands  for  the  diet  of 
the  superior's  family.     "  MaiJUs**  expressed  the  money  rent,  being  a  Ross,  ii.  236. 
word  of  Fr^ich  extraction  signifying  a  silver  coin,  afterwards  with 
us  a  halfpenny.    **  Duties"  was  descriptive  of  the  personal  services 
prescribed  in  agriculttiral  tenures,  as  ploughing,  and  carriages.    Cer- 
tain returns  are  also  called  ^  hain*'  because  payable  to  the  chiof  of 
the  fea.    Every  disposition  necessarily  carries  right  to  the  maills  and 
dDtfes,  whether  they  are  expressly  assigned  or  not     One  use  of  the 
clause  is  to  settle  the  term  of  entry,  should  that  not  be  otherwise 
fixed    In  GaldwsU  v.  Siirk,  1 7th  July  1629,  the  conveyance  having  m.  15880. 
been  executed  a  few  days  before  the  term  of  Martinmas  without  men- 
tioning the  term  of  entry,  the  disponer  was  held  to  be  denuded  by 
granting  a  deed  before  the  term,  and  the  purchaser,  therefore,  entitled 
to  the  current  rent  payable  at  Martinmas. 

The  new  abbreviated  form  requires  very  careful  attention  on  ac-  Nkw  fosu  of 
count  of  the  effect  communicated  to  it  by  the  third  section  of  the  "^"^^  ?J^^* 

•^      ,  SIGNATION  OF 

statute,  which  bears,  that  ^  the  clause  of  assignation  of  rents,  unless  rehts,— ef- 
''  specially  qualified,  shall  be  held  to  import  assignation  to  the  rents  to  ^^^  ^^' 
^*  become  due  for  the  possession  foUowii^  the  term  of  entry  according 
'*  to  the  legal  and  not  the  conventional  terms,  unless  in  the  case  of 
'^  forehand  rents,  in  whidi  case  it  shall  be  held  to  import  an  assigna- 
"^  tion  to  the  rents  payable  at  the  conventional  terms  subsequent  to 
''  the  date  of  entry.''    In  order  to  understand  this,  it  is  necessary 
first  to  ascertain  what  is  meant  by  the  legal  terms.   This  is  explained  «  Leoal 
by  Mr.  Erskine.    The  two  terms  fixed  by  usage  for  the  payment  of  "  terms." 
rents  are  Whitsunday  and  Martinmas.    At  Whitsunday  the  lands  are  ^*** "'  ^'  ^" 
presumed  to  be  fully  sown,  and  the  first  half-year's  rent  is  payable 
then,  and  the  other  half  at  Martinmas,  which  is  after  the  season  of 
reaping.     These  are  the  legal  terms,  and,  if  I  buy  an  estate  with 
entry  at  Whitsunday,  I  acquire  right  to  the  one-half  of  the  rents  for 
the  poBseasion  of  the  year  then  current,  viz.,  the  half  which  will  be- 
come payable  at  Martinmas.    If  my  entry  is  at  Martinmas,  I  have  no 
right  to  the  rents  of  the  crop  for  that  year,  but  I  am  entitled  to  the 
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Pabt  m.  whole  rents  of  the  next  crop  payable  at  Whitsunday  and  Martinmas 
of  the  following  year.  The  meaning  of  the  first  part  of  the  enact- 
menty  then,  which  makes  the  right  to  the  rents  depend  upon  the  legal 
and  not  upon  the  conventional  terms,  is  this,  that^  although  by  the 
leases  or  other  conventional  arrangement,  the  rent  for  the  half-year 
following  my  entiy  is  not  payable  at  the  legal  term,  but  at  a  post- 
poned term,  still  that  tenuis  rent,  whensoever  payable,  is  the  first  to 
which  I  shall  have  right  Thus,  if  the  term  of  entiy  be  Whitsunday, 
but  the  rents  not  payable  until  Candlemas  and  Lammas  of  the  follow- 
ing year,  then  the  first  term's  rent  leviable  by  the  purchaser  is  that 
to  become  due  at  Lammas  of  the  ensuing  year,  because  that  is  the 
rent  for  the  second  half  of  the  year  current  at  entry.  This  was  the 
rule  before  the  date  of  the  Act,  as  will  be  found  on  referring  to  Shep- 
pard  V.  Watherstone,  24th  March  1817;  Penman  and  Campbdl  v. 
Ker^  10th  June  1828.  The  only  alteration  which  the  Act  introduced 
was  that  contained  in  the  latter  part  of  the  explanation  of  the  clause, 
which  prevents  the  effect  of  the  legal  terms  when  the  rents  are  by 
agreement  payable  earlier.  In  such  cases,  the  purchaser  is  to  have 
no  claim  for  such  rents,  though  payable  before  or  at  the  term  of  his 
entry.  The  first  rent  that  he  can  levy  is  that  payable  at  the  next 
term  after  his  entry. 

In  this  state  of  the  law,  it  is  now  more  than  ever  advisable,  that 
the  leases  shoidd  be  examined  when  the  purchase  is  made,  and  the 
right  to  the  rents  made  the  subject  of  express  paction,  where  the 
operation  of  the  statute  would  be  unsuitabla 

8.  Obligation  to  rdieve  of  fm/hdytiea^  caauaUiea,  and  pMic  burdens. 
— ^This  clause,  in  the  previous  form,  embraced  the  declaration  of  the 
term  of  the  purchaser's  entry,  which  is  now  removed  to  the  end  of  the 
dispositive  clause.  The  effect  given  to  the  abbreviated  form  by  the 
third  section  is  the  same  as  that  formerly  expressed,  viz.,  that  it  imports 
an  obligation  to  relieve  of  the  burdens,  &c.,  due  prior  to  the  date  of 
the  entry.  In  the  old  form  the  expression  was  "  at  and  preceding  the 
"  term  of  entry,"  which  was  more  correctly  expressive  of  the  effect 
intended  to  be  produced. 

9.  The  dauae  of  warrandice. — The  third  section  of  the  Statute 
gives  to  the  abbreviated  form  the  combined  effect  of  what  was  pre- 
viously expressed  in  separate  clauses,  viz.,  absolute  warrandice  as 
regards  the  lands,  and  writs,  and  evidents,  and  warrandice  from  fact 

Supra,  p.  SS4.  and  deed  as  regards  the  rents.  It  is  necessary  carefully  to  note  what 
was  remarked  when  discussing  the  charter,  that  these  general  words 
have  not  now,  as  formerly,  a  meaning  flexible  according  to  the  nature 
of  the  grant,  and  that  they  must,  therefore,  be  either  omitted  or 
accompanied  by  distinct  qualification,  whenever,  from  the  gratuitous 
character  of  the  transaction,  the  imperfection  of  the  titles,  or  any 
other  cause,  the  warrandice  is  to  be  of  a  lower  degree  than  absoluta 
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If  there  is  any  part  of  the  lands  which  it  is  not  intended  to  warrant,     P^n  IIL 
that  part  should  be  specially  excepted,  for  the  words  will  be  held  to  oh^^^^  m. 
apply  to  all,  if  not  qualified.    Of  this  there  is  an  example  in  Ramsay  g  s.  399. 
y.  Ouninghame,  26th  Januaiy  1830.    If  the  seller  has  granted  any  Ezceptxovof 
feu  rights  which  are  comprehended  within  the  description,  and  to  be  ^  to^^^e- 
held  of  the  disponee,  such  feu  rights  must  be  expressly  excepted  in  b^hdicb. 
the  clause  of  warrandica    In  like  manner  also,  where  the  lands  are 
let  upon  lease,  since  the  right  of  the  tenants  will  exclude  possession 
by  the  purchaser,  the  current  tacks  also  should  be  excepted  from  the 
warrandice  ;  and  the  mention  of  them  will  raise  the  presumption, 
that  the  purchaser  was  made  acquainted  with  their  contents.    It  is 
not  unusual  also  to  express  that  he  shall  be  at  liberty  to  challenge 
and  reduce  them  on  any  grounds  not  inferring  warrandice  against  the 
disponer. 

10.  The  clause  of  registration, — ^In  terms  of  the  schedule,  this  will 
be  for  preservation  and  execution. 

11.  The  precept  of  saeine. — By  the  old  form  the  precept  of  sasine  Fkecept  ivdk- 
in  the  charter  referred  to  the  manner  of  holding,  but  it  would  have  ™""- 
defeated  the  purpose  of  the  disposition  with  the  double  manner  of 

holding  to  limit  the  application  of  its  precept  to  either  tenura  Its 
purpose  was  to  give  a  sasine  attributable  to  either  manner  of  holding, 
in  order  that  the  infeftment  might  be  ascribed  to  the  obligation  de 
me,  and  so  divest  the  grantor  before  confirmation,  and  yet  not  in  terms 
restricted  to  that  manner,  but  capable  of  being  referred  to  the  a  me 
obligation,  when  confirmation  was  obtained.  This  object,  in  which 
was  centred  the  peculiar  efficacy  of  the  disposition  with  two  manners 
of  holding,  was  manifestly  defeated,  if,  on  the  one  hand,  the  precept 
began,  as  we  learn  from  Mr.  Ross  it  sometimes  did,  with  the  words, 
"  and  for  expeding  the  said  infeftment  by  confirmation,''  because  that 
indicated  a  holding  a  me  only,  and  so  the  grantor  was  not  divested 
until  the  right  was  confirmed ;  and,  on  the  other  hand,  if  the  precept 
bore  '*  to  be  holden  of  me,"  then  the  sasine  was  plainly  a  base  right 
only  incapable  of  being  made  public.  These  dangers  were  avoided, 
and  the  complex  object  attained,  by  couching  the  precept  in  terms 
not  referable  to  either  manner  more  than  to  the  other,  so  that  before 
confirmation  it  might  be  held  to  be  base,  and  so  to  have  divested  the 
disponer,  and  yet,  after  confirmation,  in  equal  consistency  with  its 
terms,  be  deemed  public,  and  so  capable  of  immediate  feudal  relation 
to  the  superior. 

It  is  unnecessary  to  read  the  terms  of  the  old  precept,  which  were 
the  same  as  in  the  charter,  with  the  omission  of  the  words,  "  to  be 
"  holden  of  me  for  payment  of  the  feu-duties,"  &c.  The  schedule  to  the 
Lands  Transference  Act  has  adopted  the  precept  previously  authorized 
by  the  Infeftment  Act,  the  general  terms  of  which  adapt  it  perfectly 
to  the  indefinite  holding. 
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Past  III.         The  disposition  concludes  with 
Ch^^UI        12.  The  testing  datise. 

This  deed  contains  no  tenendas  or  reddendo,  these  clauses  being 
peculiar  to  lightB  whidi  flow  from  the  superior. 


CoKPLETioK  OF  Completion  of  dieponee's  tide, — Upon  receiving  this  disposition,  the 
po^B  BUNo  disponee  can  immediately  have  infeftment  passed  in  his  favour.  The 
PUBLICLY  ur.  instrument  of  sasine,  like  the  precept,  is  indefinite,  bearing  no  refer- 
^^^'  ence  to  either  manner  of  holding,  and  the  disponee  is  entitled  to 

ascribe  it  to  either  tenure.    The  Courts  accordingly,  construes  it  in 
the  manner  most  beneficial  to  him,  and  it  is  held  a  sasine  de  me,  or 
base  right,  denuding  the  disponer  of  the  dominium  utile,  until  the 
superior's  confirmation  is  obtained,  which  imparts  to  it  the  character 
of  a  public  right  from  the  date  of  the  sasine.   On  a  point  so  important, 
it  is  interesting,  as  well  as  useful,  to  refer  to  the  early  decisions  by 
which  this  convertible  quality  of  the  indefinite  infeftment  was  first 
M.  3011 ;         recognised  and  fixed.    In  BiAop  of  Aberdeen  y.  Viscount  Kenmure, 
2  Ro88,  L.  c.  1.  ig|;]|  JjjIj  i(;go,  the  sasine  being  indefinite,  the  Lords  held,  that  it  was 
applicable  to  both  tenures,  and  that  the  sasine  a  se  was  perfected  from 
the  date  of  the  sasine  by  the  confirmation ;  but  that  it  would  have 
been  otherwise,  if  taken  expressly  to  hold  of  the  grantee's  author 
M.  3012.         or  his  sucoessora    In  Bothwel  v.  Deans,  June  1687,  a  superior  con- 
firming an  indefinite  infeftment  was  presumed  to  confirm  that  held 
a  me,  and  the  right  being  thus  made  public,  the  mid-superior  (ie.,  the 
disponer)  was  found  no  longer  liable  to  enter  the  vassal  under  the 
M.  3014.  obligation  in  the  disposition.    Again,  in  OUphant  v.  Lindsay,  25th 

July  1699,  confirmation  of  the  sasine  upon  an  indefinite  precept  was 
held  to  make  it  public,  so  that  it  could  not  afterwards  be  ascribed  to 
the  de  me  holding. 

The  course  of  the  disponee  with  regard  to  the  completion  of  his 
title  is  thus  clear.  If  he  wishes  to  make  his  right  public  at  once,  he 
can,  without  taking  infeftment  on  the  disposition,  execute  the  procu- 
ratory,  and  obtain  a  charter  of  resignation  from  the  superior,  infeft- 
ment upon  which  will  divest  the  disponer  entirely,  and  substitute  him 
in  his  place.  This,  however,  involves  the  expense  of  an  entry  with 
.the  superior,  and,  if  it  be  desirable  to  avoid  this  for  the  present,  he 
may  do  so  by  taking  infeftment  immediately,  whereby  he  divests  the 
disponer  of  the  dominiumt  utile,  and  he  may  postpone  his  entry  with 
the  superior,  and  the  expense  attendant  upon  it,  until,  by  the  death 
of  the  last-entered  vassal,  these  can  no  longer  be  avoided.  Then,  or 
at  any  earlier  time,  his  right  may  be  made  public  by  confirmation,  a 
mode  which  may  now,  as  we  have  seen,  be  enforced  under  the  Lands 
Transference  Act. 
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The  position  of  matters,  however,  before  the  confirmation  mnst  be     Part  III. 
remarked.    The  disponee's  infeftment  being  base,  there  is  a  mid-  chaptbb  III. 
guperiority  still  vested  in  the  disponer.    Now,  that  estate  of  supe*  A  mib-bufb- 
riority  may  be  conveyed  by  the  disponer  to  another,  and,  if  such  pos-  ^^^  ^f" 
tenor  right  be  first  completed  by  entry  with  the  over-lord,  the  original  fuui atiok. 
diaponee  will  be  prevented  from  making  his  infeftment  pnblic,  and 
holding  immediately  of  the  superior.    The  risk  of  this  is  trifling  with 
reference  to  any  pecuniary  interest,  for  the  duties  of  the  de  me  hold- 
ing are  for  the  most  part  elusory.    But  it  is  a  mistake  not  unlikely  to 
happeD  through  inadvertence.     It  is  well,  therefore,  to  know,  that  it 
is  only  alienation  to  a  bond  fide  acquirer,  that  will  defeat  the  dispo- 
nee'a  power  to  vest  Himieilf  m  the  mid-superiority.    If  the  heir  of  the 
disponer  shall  make  up  a  title  to  the  mid-su])eriority,  that  will  not 
exdode  the  disponee  from  it,  for  the  heir  is  bound  by  his  ancestor's 
deeds,  and  so  the  procuratory  and  obligation  in  the  disposition  are  as 
effectual  against  him  as  if  granted  by  himself;  Futtarton  r.  HamiUony  12  S.  117 ; 
22d  November  1833.    Here,  A.  sold  with  procuratory  and  precept  to  \^'  ^  ^* 
R,  who  was  infeft  base.    Afterwards,  A.'s  heir  made  up  a  title  to  his 
snecession  including  the  subjects  sold  by  a  precept  of  ctare  oonstcA 
&om  the  over-lord.    The  note  to  Lord  Monobbipp's  judgment  regards 
this  as  a  pressing  forward  merely  of  the  right  of  mid-superiority  into 
the  person  of  the  heir,  and  not  creating  any  impediment  to  the  com- 
pletion of  the  disponee's  right  either  by  resignation  (the  procuratory 
continuing  effectual  after  the  death  of  the  grantor  by  the  statutory 
provision  already  cited),  or  by  confirmation.    Thus  the  indefinite  pre- 
cept and  obligation  for  a  double  manner  of  holding,  though  used  at 
first  only  to  create  a  base  right,  may  be  resorted  to  along  with  the 
procuratory  of  resignation  at  any  distance  of  time  to  effectuate  a 
public  holding,  provided  the  mid-superiority  has  not  been  conveyed 
U)  a  hoTid  fide  acquirer  by  a  title  exclusive  of  the  first  disponee's.     Of 
this  theTBis  a  strong  example  in  Cheyne  v.  Smith,  7th  June  1832. 108.622. 
Here  there  had  been  possession  byhase  infeftment  upon  a  disposition 
with  double  holdings  for  more  than  forty  years,  when  the  disponee 
was  called  upon  to  take  an  entry,  not  by  his  author's  superior,  but 
by  the  representative  of  a  party  to  whom  the  author  had  granted  a 
second  disposition  of  the  same  subject,  and  who  had  first  executed 
his  procuratory,  and  obtained  a  charter  of  resignation,  whereby  it  was 
pleaded  that  the  first  disponee  was  excluded.     The  latter  disposition, 
however,  vras  found  on  examination  to  contain  in  its  clause  of  war- 
randice an  exception  of  the  prior  right,  which  was,  therefore,  held 
still  capable  of  being  used,  so  as  to  make  the  first  disponee  hold 
by  resignation  or  confirmation  immediately  of  the  common  author's  Sj^^^^^j^jg. 
superior.  position,  and 

It  remains  to  remark  that  although  the  disponer  obliges  himself  to  b^hd^"^ 
infeft  by  two  manners  of  holding,  that  is  for  the  convenience  and  benefit  kntbr  for  db- 

POHEE^B  BE- 
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Past  III.  of  the  disponee.  In  questions  with  him,  the  granting  of  the  dispo- 
CHA^tm.  sitionisfull  implement  of  the  disponer's  obligations,  the  essence  of 
the  transmission  being,  that  he  shall  give  to  the  disponee  the  means 
of  taking  his  own  place.  The  disponer's  heir,  therefore,  cannot  be 
required  by  the  disponee  to  make  up  a  title,  in  order  that  the  disponee 
M.  15086 ;  2  m^J  continue  to  hold  of  him.  This  was  tried  in  Dundas  v.  Drum- 
EoM,L.C.  301.  tnondf  10th  February  1796,  Here,  there  was  a  disposition  with  pro- 
curatory  and  indefinite  precept,  on  which  the  disponee  was  infefl 
base,  but  did  not  enter  with  the  superior.  On  the  death  of  the  dis- 
poner  the  superior  raised  an  action  of  declarator  of  non-entry  against 
the  disponee  to  compel  him  to  enter.  In  order  to  escape  the  expense 
of  entering  as  a  singular  successor,  the  disponee  instituted  an  action 
against  the  heir  of  the  disponer  to  have  her  ordained  to  enter,  and 
against  the  superior  to  have  him  compelled  to  receive  her.  But  the 
Court  held  that  the  heir  could  not  be  obliged  to  enter.  This  fixes 
the  character  of  the  disposition  with  double  holding,  procuratory,  and 
precept,  as  a  final  act  of  transmission  with  respect  to  the  disponer's 
engagements  to  the  disponee  ;  and  it  is  thus  suggested  as  an  impor- 
tant practical  rule  for  the  seller's  security,  that  the  disposition  should 
contain  all  these  clauses  as  means  for  the  completion  of  the  grantee's 
titla  Trouble  is  thus  saved  to  his  heir,  for,  having  sold  with  procu- 
ratory  and  precept,  the  heir  is  not  bound  to  enter,  and,  if  the  purchaser 
fail  to  enter,  then  it  is  not  incumbent  on  the  superior  to  make  the 
disponer's  heir  a  party  to  the  declarator  of  non-entry.  It  was  so 
7S.801;  2Bo6!s  found  in  Magistrates  of  Dundee  v.  Kid,  26th  June  ,1829. 

li.  C.  803* 

Ck)iiPLEnoH  OF     Hitherto  we  have  assumed  the  disponer  to  be  a  vassal  infeft  upon 
povEBBBDra     the  charter,  and  that  the  disponee  proceeds  to  complete  his  titla 

But  the  superior  is  not  entitled  to  require  an  entry  to  be  taken  while 
the  fee  is  full,  or  he  may  neglect  to  exercise  his  right  when  it  does 
emerge.  Let  us  now  suppose  that  the  disponee  does  not  complete  his 
title,  but  that,  having  taken  sasine  upon  the  indefinite  precept  so  as 
to  divest  the  grantor  of  the  dominiwni  utUe,  he  allows  his  title  to  stand 
upon  that  base  infeftment,  and,  whUe  it  is  in  that  condition,  sells 
to  another  party.  This  it  is  quite  competent  for  him  to  do,  and  his 
disponee  may  sell  to  another,  and  so  on  without  limit  These  dis- 
positions, if  followed  by  infeftment,  will  each  in  its  turn  form  a  new 
subinfeudation.  We  are  now  then  to  consider  the  case  of  transmis- 
sion, where  the  disponee  is  infeft  base.  He  will  convey  in  the  same 
manner  as  if  he  were  publicly  infeft  by  a  disposition  containing  obliga- 
tion to  infeft  ameoT  de  me,  procuratory  of  resignation,  and  indefinite 
precept  How  is  the  new  purchaser  to  complete  his  title  ?  We  must 
attend  to  the  feudal  relations  of  all  the  parties.  These  are  the  supe- 
rior, the  vassal,  the  subvassal,  and  the  disponee.  Can  the  title  be 
completed  by  resignation  ?    The  disponee  has  right  by  the  assigna- 
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tion  of  writs  to  the  procuratoiy  of  resignation  granted  by  the  vassal     Pabt  m. 

to  the  BQbvassaly  and  that  is  a  good  warrant,  being  granted  by  a  vas-  OHiun«t  III. 

sal  holding  immediately  of  the  superior.    But  if  he  proceeds  thus,  Completion  of 

what  does  he  resign  ?    Only  the  estate  which  remained  in  the  vassal  '"^^'»  diapohbr 

after  he  was  divested  of  the  dominium  utile  by  the  subvassal's  sasine.  base  :— 

This,  therefore,  would  be  to  make  up  a  title  only  to  the  mid-superio* 

ritj,  and  the  property  would  continue  a  separate  estate.    But  there 

is  a  procuratory  in  the  subvassal's  disposition  to  him.    Can  he  use 

that?   Clearly  not,  as  the  title  stands.    For,  as  the  subvassal  did  not 

hold  of  the  superior,  he  could  not  authorize  resignation,  which  can 

only  be  done  by  an  entered  vassal    But  that  defect  will  be  removed 

by  raising  the  subvassal  into  the  rank  of  vassal    Confirmation  of 

the  subvassal's  sasine  makes  him  hold  immediately  of  the  superior, 

and  then  his  warrant  to  resign  becoming  efifectual,  his  disponee's 

title  may  be  completed  by  resignation.    These  effects  are  both  pro- 1.  Bt  chaster 

daced  by  one  writ — ^the  charter  of  resignation  and  confirmation,  in  ®'  kmiohation 

which  the  resignation  appears  first,  the  qucBqutdem  beanng  that  the  tioh. 

lands  formerly  belonged  to  the  subvassal,  holden  by  him  immediately 

of  and  under  the  superior  by  virtue  of  the  confirmation  afterwards 

inserted.     It  contains  a  precept  of  sasine,  infeftment  upon  which 

completes  the  disponee's  title.    The  study  of  this  form  will  materially 

conduce  to  an  accurate  perception  of  the  feudal  rules.     The  main 

feature  is  the  effect  of  the  latter  part  in  making  the  subvassal  hold 

of  the  superior,  and  so  capacitating  him  to  grant  a  valid  warrant  for 

resigning,  which  receives  effect  in  the  first  part  of  the  charter. 

But  there  is  another ^mode  of  completing  this  title,  simpler  in  its  2.  By  chaktek 
form,  and  which,  as  it  is  by  the  operation  of  the  Lands  Transference  ^q^q^^^ 
Act  more  succinct  and  less  expensive,  will  probably  be  the  most  fre- 
quent in  practice.    The  disponee  of  the  subvassal  takes  infeftment 
upon  the  precept  in  his  disposition,  and  then  obtains  a  charter  of 
oonfirmatioxL    By  the  previous  practice  every  disposition  and  sasine 
from  the  last-entered  vassal  down  to  the  receiver  of  the  entry  was 
speciaUjr  narrated  and  confirmed,  the  subordinate  base  fees  (of  which 
there  are  two  in  the  case  before  us)  being  thus  evacuated,  and  the 
last  infeftment  made  public.    The  same  effect  is  now  produced  by 
confirming  only  the  last  sasine  according  to  the  form  authorized  by 
ibe  T^?n1ft  Transference  Act. 

There  are  thus  two  ways  to  complete  the  title  when  the  disponer 
holds  base,  and  these  are  equally  applicable,  whatever  may  be  the 
number  of  base  infeftments  interposed  between  the  last  public  infeft- 
ment  and  the  disponee — the  one,  by  resignation  and  confirmation,  in 
which  the  disponer's  right  is  by  confirmation  made  public,  so  that 
res/gnatioii  may  effectually  be  made  upon  his  procuratoiy — the  other 
by  confirmation  alone. 
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Pabt  in.         We  have  thus  considered  three  forms  of  transmission :— {I.)  By 

Chaptek  III.  disposition  authorizing  a  public  holding — (2.)  By  snUnfeudation— 

and  (3.)  Bj  disposition  with  double  manner  of  holding.    In  all  these 

cases  it  is  assumed  that  the  disponer  was  infeft  either  by  a  public  or 

a  base  right.    We  shall  now  inquire,  how  the  transmission  is  made 

when  the  disponer  is  not  infeft. 

CoKVETANCE         It  wlll  bo  fouud  stated  by  Mr.  Erskine  that  not  only  complete  feudal 

uoOTTo  LAND  ^S^^>  ^^  incomplete  personal  ones  also,  are  capable  of  trsasmissioD, 

ii.  7, 26.  ^  charters  or  dispositions  not  perfected  by  sasine.    When  by  the 

transference  of  such  rights  the  acquirer  obtains  an  assignation  of  the 

unexecuted  warrant  of  sasine  or  resignation,  he  can  by  the  use  of 

that  warrant  render  his  right  real  by  infeflmeni    This  right  being 

personal,  the  proper  form  of  transmission  is  the  assignation ;  but  the 

deed  employed  is  known  as 


WORDS  NOT 
BSSENTIAI.. 


DiBPONiifo  2%tf  DiqHmtian  and  AssigjiatUm, — It  is  so  called,  because  the 

grantor  dispones  the  lands  by  a  dispositive  clause,  as  if  he  were  infeft, 
besides  assigning  the  warrant  which  is  to  enable  the  disponee  to  obtain 
infefiment  Disponing  words,  however,  are  not  essential ;  and  it  is 
the  transference  of  the  warrant,  with  the  expressed  design  that  the 
assignee  shall  through  it  obtain  infeftment,  that  constitutes  the  esr 

1693,  c.  35.       sence  of  this  conveyanca     Before  the  end  of  the  17th  century,  this 
mode  of  conveyance  was  subject  to  great  inconveixienoe  from  the  ope- 
ration of  the  rule  of  law  by  which  a  mandate  falls  upon  the  death  of 
either  mandant  or  mandatory,  a  rule  which  prevented  the  execution 
of  the  procuratory  of  resignation  or  precept  of  sasine  after  the  decease 
of  either  the  grantor  or  grantea    We  have  elsewhere  had  occasion  to 
observe  that  this  rule  was  never  with  propriety  applied  to  cases  m 
which  the  mandate  waa  intended  to  benefit  the  party  receiving  it,  and 
no  injury  could  result  to  the  estate  or  representatives  of  the  granter 
by  the  use  of  his  authority  after  his  death.    Neverthdess  the  rale 
was  held  inflexible,  and  was  enforced  upon  the  death  of  the  receiTor, 
as  well  as  of  the  granter — ^in  which  event,  consequently,  no  real  right 
could  be  acquired  without  judicial  proceedings  against  the  heir  of  the 
granter,  or  at  the  instance  of  the  grantee's  heir,  in  order  to  have  the 
disponer's  representative  vested  and  capacitated  to  grant  a  new  war- 
rant, or  to  have  one  judicially  supplied,  or,  on  the  other  hand,  to  obtun 
a  new  warrant  in  favour  of  the  grantee's  heir.     It  was  to  remedy 
these  inconveniences  that  the  Act  1693,  cap.  36,  was  passed,  dedazmg 
that  procuratories  of  resignation,  and  precepts  of  sasine,  should  con- 
tinue in  force,  and  be  sufficient  warrsAts  for  resignation  and  sasine  m 
favour  of  the  grantees,  and  their  heirs,  assignees,  and  snooenors, 
having  right  by  general  service,  disposition  and  assignation,  or  adju- 
dication, as  well  after  as  before  the  death  of  the  graateis,  or  parties 
to  whom  they  are  granted,  or  both.    This  Statute  has  always  been 
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regarded  as  one  of  the  most  remarkable  improvements  in  the  history     Part  III. 
of  conveyancing  in  Scotland.  Cha^  ill. 

A  personal  right  to  lands  with  an  unexecuted  procuratoiy  of  resig-  pekhonal 
nation  may  be  effectually  transferred  by  a  simple  assignation  of  the  »»«"''  ^^^  ^^ 
procur^tory,  provided  the  purpose  of  the  assignation,  as  intended  to  by  asmoxation 
transmit  the  right,  and  to  enable  the  assignee  to  obtain  infeftment,  be  ^^  raocuRA- 
ezplicitly  stated ;  Renton  v.  Anstruther,  5th  December  1837,  affirmed  jg  g  1^4 .  2 
18th  August  1843.    In  the  report  of  the  appeal  will  be  found  the  Bell's  App. 
form  of  an  assignation  in  the  most  simple  terms,  which  is  held  by  the  ^^"^  4.^^^^' 
Judges  to  be  sufficient  to  effect  this  transference ;  and  the  whole  of 
the  opinions  of  the  Judges  in  this  case  is  instructive.    It  was  a  con- 
veyance  by  entail,  made  in  the  form  of  a  procuratory  of  resignation, 
with  obligation  to  infeft,  and  a  general  assignation  of  writs.     The 
title  of  the  maker  of  the  entail  consisted  of  a  right  to  an  unexecuted 
procuratory  of  resignation;  and  it  was  here  taken  for  granted,  that  the 
procuratory  was  transmitted  by  the  general  assignation  of  writs,  as 
effectually  as  if  it  had  been  specially  assigned    The  general  doctrine 
now  under  consideration  was  also  here  established,  that  an  assigna- 
tion of  the  personal  *right,  in  combination  with  a  procuratory  of  re- 
signation and  an  obligation  to  infeft,  or  either  of  these,  or  with  terms 
otherwise  sufficiently  expressive  of  the  grantor's  intention  to  transfer 
the  procuratory  so  as  to  enable  the  assignee  to  obtain  infeftment,  is  a 
sufficient  conveyance.     There  was  here,  it  will  be  observed,  not  only 
an  unexecuted  procuratory  assigned,  but  a  second  procuratory  exe- 
cuted by  the  grantor  of  the  assignation.    The  second  procuratoiy  was 
held  to  amount,  in  such  circumstances,  to  a  mandate^in  favour  of  the 
assignee  to  execute  the  iirsi 

But  the  ordinary  form  of  conveyance,  in  transmitting  a  personal  Form  op  dispo 
right  to  lands,  is,  as  we  have  stated,  a  disposition  and  assignation,  the  ^''^^^"  ^^^ 
latter  term  indicating  the  personal  nature  of  the  right.  The  deed  is 
in  the  same  form  as  an  ordinary  disposition,  with  an  obligation  to 
infeft  by  two  manners  of  holding,  and  all  the  other  clauses  which  we 
have  reviewed,  but  omitting  the  procuratory  of  resignation  and  precept 
of  sasine,  which  already  exist  in  an  unexecuted  form,  and  are  to  be 
transferred  to  the  disponee.  In  the  clause  of  assignation  of  writs,  it 
was  usual  by  the  previous  practice,  after  the  general  terms  of  assign- 
ment, to  insert  a  special  assignation  of  the  unexecuted  procuratory 
and  precept,  specified  by  reference  to  the  disposition  containing  them, 
which  was  described  by  the  names  of  the  grantor  and  grantee,  and 
its  date.  Such  a  special  assignment  it  is  now  unnecessary  to  insert, 
because  the  general  clause  prescribed  by  the  Lands  Transference  Act 
is  declared  by  the  3d  section  to  import  an  absolute  and  unconditional 
assignation  to  the  writs  and  evidents,  and  to  all  open  procuratories 
and  precepts  therein  contained,  to  which  the  disponer  has  right. 

The  effect  of  this  deed  is,  of  course,  only  to  transfer  to  the  receiver 

40 
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Part  III.     the  same  personal  right  which  belonged  to  the  granter,  for,  as  the 
Chapi^  III.  I^^t^f  ^^  ^^  ^^^^  I'iglit,  it  is  impossible  that  his  transmission  can  hj 
Effect  of  ni»-  itself  impart  a  real  right  to  the  disponee.     It  contains,  however,  the 
i»o8iTioM  AND    nicans  of  making  the  right  real,  and  any  delay  in  doing  this  is  at- 
tended with  danger  from  two  sources,  viz., — 1.  A  second  disposition 
by  the  grantor  of  the  warrants  assigned,  if  first  completed  by  infeft- 
ment,  will  exclude  the  assignee,  and  leave  him  dependent  for  indem- 
nification upon  the  warrandice.    The  claim  of  warrandice  will  lie  not 
only  against  the  grantor  of  the  two  dispositions,  but  also  against  the 
disponee  who  assigns  his  procuratory  and  precept,  for  he  is  liable  for 
his  author's  deeds,  if  these  shall  be  made  real  by  infeftment  before 
M.  16637.        the  assignee  is  infeflb ;  Dewary.  Aitken^  17th  July  1780.    2.  The 
Party  who      second  hazard  is  a  subsequent  assignation  of  the  unexecuted  procu- 
Hw^woirrwBAL  '^^tory  and  precept,  completed  by  infeftment  before  the  first  assignee 
PREFERRED.       is  infcft.    Assiguatious  to  debts  are  preferable,  not  according  to  their 
dates,  but  according  to  priority  of  intimation — a  rule  founded,  as  Mr. 
Ross  observes,  not  upon  reason,  but  upon  expediency,  in  order  to 
prevent  fraud  by  secret  transmissions.    There  are  no  means,  however, 
of  establishing  such  a  criterion  of  preference  in  the  transmission  of 
personal  rights  to  land,  there  being  no  debtor  to  whom  intimation 
could  be  made,  and  the  early  judgments  of  the  Court  were  incon- 
sistent, it  having  been  decided  in  1676,  that  the  assignation  of  an 
incomplete  real  right  had  no  efiect  in  competition  with  a  party  who 
had  completed  his  right  by  infeftment,  while  a  contrary  judgment 
was  pronounced  in  1699.    The  former  rule  certainly  involved  the  true 
principle,  inasmuch  as  it  made  the  preference  to  depend  upon  the 
attainment  of  a  real  right  by  infeftment     The  holder  of  a  personal 
right  is  never  fully  divested,  until  his  assignee  is  infefl,  and  the  real 
right,  as  we  have  seen,  remains  in  the  grantor  of  the  procuratory  and 
precept,  until  he  is  divested  by  the  infgfbment  of  another.    The  pre- 
ference, therefore,  is  to  him  who  shall  first  by  infeftment  carry  the 
M. 2848;  2       ^^^^  right  out  of  the. party  last  infeft  into  his  own  person;  BeUy. 
Ross,  L.  c.  410.  Gartshore,  22d  June  1737.     This  was  the  case  of  an  estate  purchased 
at  a  judicial  sala     The  purchaser  extracted  the  decree  of  sale,  but 
did  not  take  infeftment,  and  assigned  his  personal  right    Thereafter, 
a  creditor  of  the  purchaser  adjudged  from  him  his  right  under  the 
decree  of  sale,  and  obtained  infeftment  upon  the  adjudication  before 
the  assignee  was  infeft ;  the  adjudger's  real  right  was  held  to  be  pre- 
ferable.    Generally,  a  personal  right  remaining  unfeudalized  is  sub- 
ject to  the  hazard  of  being  excluded  by  the  creation  of  a  real  right  in 
another  party,  who  may  not  be  bound,  or  not  be  able,  although  bound, 
to  validate  the  personal  right    An  example  is  presented  in  Lawrie 
16  D.  8G0.        or  Boyea  v.  Lawrie^  \  0th  March  1854.    There  a  party  in  1 796  obtained 
a  disposition  of  lands,  but  was  not  infeft    In  1830,  the  heir  of  the 
disponer  served,  and  was  infeft ;  and  in  1839,  he  became  bankrupt 
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and  was  sequestrated.    By  force  of  the  statutory  transmission  the     ^abt  III. 
trustee's  title  was  held  complete,  and  free  of  any  obligation  to  convey  chacteb  ill. 
tothedisponeedf  1796.* 

How,  then,  is  the  disponee  of  a  personal  right  to  complete  his  title  ?  Ho^  dobs  dis- 
If  the  right  assigned  stands  upon  a  charter,  his  only  course  is  to  take  sonal  kioht 
infeftment  upon  the  charter.    The  instrument  is  the  same  as  in  the  **a^*  '''  "^^'-^ 
ordinary  case,  with  the  addition,  that,  in  order  to  warrant  the  notary  ij.^JoNLY"^ 
to  pass  infeftment  in  his  favour,  the  disponee  must  produce,  or  cause 
to  be  produced,  to  him,  not  only  the  charter  containing  the  precept, 
but  the  disposition  and  assignation,  or  other  deed,  whereby  he  acquires 
right  to  the  charter  and  precept,  and  the  production  of  these  mustlSe 
set  forth  in  the  instrument.    If,  again,  the  personal  right  is  contained  2.  By  charter 
in  a  disposition  with  unexecuted  procuratory  and  precept,  then,  if  and  infbpt 
the  granter  was  infeft  public,  the  assignee  may  complete  his  title  *'^^'^- 
either  by  resignation  or  confirmation.    He  may  resign  upon  the  pro- 
curatory, and  obtain  a  charter  of  resignation,  which  will  set  forth  in 
the  quasquidem  both  the  disposition  by  the  last-entered  vassal,  and 
the  disposition  and  assignation  in  favour  of  the  receiver  of  the  charter. 
Infeftment  upon  this  charter  will  constitute  a  compile  public  right. 
But  the  disponee  may  prefer  (and  this  will  be  the  general  course,  ^J^^  In"  *^ 
smce  it  avoids  the  immediate  expense  of  an  entry  with  the  superior)  chabteu  op 
to  take   infeftment  immediately  upon  the  unexecuted  precept  of  ^^'"^""^"^'^ 
sasine,  setting  forth  in  the  instrument,  as  already  directed  in  the  case 
of  a  charter,  not  only  the  deed  containing  the  precept,  but  the  dispo- 
sition and  assignation,  or,  as  it  is  called  by  Stair,  and  in  our  familiar 
law  language,  the  mid-couples,  which  connect  him  with  the  precept. 
He  will  thus,  if  the  disposition  authorizes  an  alternative  holding,  im- 
mediately divest  his  author  of  the  personal  right,  and  the  granter  of 
the  disposition  of  the  dominium  utUe,  and  his  title  may  be  made  public 
at  any  time  by  charter  of  confirmation,  which,  under  the  previous 
practice,  would  have  set  forth  the  disposition,  the  mid-couples,  and 
the  sasiiie^  but  will  now,  in  terms  of  the  Lands  Transference  Act, 
specify  the  sasiue  alone.f  If  the  granter  of  the  disposition  containing  4.  By  charter 
the  procniratory  and  precept  was  not  publicly  infeft,  but  held  by  a  and^wnpikma-'' 
base  infeftment,  then  his  infeftment  must  be  confirmed,  in  order  to  t«on  ;  or  by  in- 
ralidate  the  procuratory,  if  the  acquirer  of  it  desires  to  enter  by  re-  charter  op 
signation,  ^^rhich  he  will  then  accomplish  by  obtaining  a  charter  of  <^"*'*''**-^'^^^^- 

*  There   ib  a  distinction  between  a  personal  right  to  lands,  and  a  mere  jus  credUi  to 
•kmand  a  Talid  charter  on  the  footing  that  none  has  been  yet  obtained ;  and  a  competition 
eiaijr  ariao  bet^reen  parties  claiming  in  right  of  the  person  who  possessed  sach  jua  crediU. 
.^  ioBtance  of  this  occurred  in  JSdmond  v.  Magistrates  0/ Aberdeen,  16th  November  1855,  ^^  ^*  '^'^' 
iL*'  ciTcunoMtaxicen  of  which  case  will  be  found  stated  sujrra  p.  252,  note.    The  judgment  is 
i  mier  appeal* 
f  If  the  sjiiSuae  to  be  confirmed  should  not  be  "  in  favour  of  the  person  receiving  such 
charUsT,*'*  as  Tvhere  confirmation  is  in  favour  of  a  party  deceased,  it  seems  necessary  to 
*-ihvre  to  tlie  form  previously  in  use. 
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resignation  and  conGnnatioQ  in  the  form  we  have  already  described, 
taking  care  to  set  forth  the  mid-couples  along  with  the  disposition 
in  the  qucBquidem,  which  is  advisable,  though  not  essential.  Or,  the 
granter  of  the  precept  being  infeft  ba^,  the  acquirer  of  it  may  also 
take  a  base  infeftment  in  his  own  favour,  setting  forth  in  the  instnt- 
ment  his  right  to  the  precept,  and  then  confirmation  of  his  own 
infeftment  will  complete  bis  right  as  holding  immediately  of  tlie 
superior. 

We  may  notice  here,  that,  although  production  must  be  made  to 
the  notary  of  all  the  links  which  connect  the  party  infeft  with  the 
'  warrant,  that  rule  is  not  extended,  so  aa  to  render  it  necessaiy  to  set 
forth  the  authority  of  a  factor  or  commissioner,  when  the  dispoutioa 
is  executed  under  powers  granted  by  the  disponer ;  Prodor  v.  Car- 
negy,  14th  May  1796.  It  was  here  decided  not  to  be  a  fatal  objection, 
that  the  sasine  neither  narrate<f  the  commission,  nor  bore  production 
of  it  to  the  notary. 


I  Of  The  enactment  of  the  Statute  1693,  cap.  35,  preserving  procun- 
'^'^  tones  and  precepts  in  force  after  the  death  of  the  granters  and  gran- 
tees, was  made  conditional  upon  this  important  provision,  "that the 
'*  instruments  of  resignation  and  seisins,  taken  after  the  death  of 
"  either  party,  express  the  titles  of  those  in  whose  favour  the  reug- 
"  nation  is  made,  and  to  whom  the  sasine  is  granted,  and  that  the 
CASE  "  same  be  deduced  therein ;  otherwise  to  be  void  and  null"  This 
statutoi7  nullity  must  be  carefully  kept  in  view.  Its  application  in 
the  case  of  sasinea  is  clear,  and  has  never  formed  the  sut^t  of 
doubt.  la  expeding  infeftment,  therefore,  in  favour  of  any  party 
aft-er  the  death  of  him  to  whom  the  precept  waa  granted,  there  must 
be  produced  to  the  notary,  and  ho  must  set  forth  in  his  instmment, 
not  only  the  deed  containing  the  precept,  but  the  mid-couple  or  other 
right,  whether  it  be  a  disposition  and  assignation,  a  general  semcc, 
a  general  disposition,  or  an  adjudication,  which  gives  the  party  inftft 
right  to  use  the  precept.  If  this  is  neglected  the  sasine  will  be  null 
""  But  with  respect  to  instruments  of  resignation  there  was  not  room 
UK-  for  a  rule  so  clear  and  intelligible.  As  to  instruments  of  rengnation 
'^  ad  Temanentiam,  indeed,  there  could  be  as  little  doubt  as  in  the  case 
of  sasines,  for  these  form  steps  of  the  title,  as  important  and  indis- 
pensable as  the  sasine,  and  it  is  therefore  certain  that,  if  in  an  in- 
strument of  resignation  ad  remanenttam  taken  afler  the  death  of  the 
grantee  of  the  procuratory  it  should  be  omitted  to  set  forth  the  title 
by  which  the  user  of  the  procuratory  obtained  right  to  it,  the  omis- 
sion would  infer  a  nullity  in  the  instrument  Instruments  of  resig- 
nation, however,  never  formed  an  essential  part  of  the  titl^  when 
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with  the  superior.     Such  instruments  do  not  appear  to  have  been     p^^t  III. 
uniformly  prepared  at  any  time ;  and,  when  they  were  used,  it  was  Chapter  III* 
not  to  constitute  steps  in  the  progress,  but  to  give  those  in  whose 
&vour  they  were  expede  a  ground  of  action  against  the  superior  to 
compel  him  to  complete  their  entry.    The  instrument  was  evidence 
of  the  fact  of  the  resignation,  and  of  the  superior  s  acceptance  of  it, 
which  imported  an  obligation  upon  him  to  infeft  the  resignatary.  As 
long  as  the  instrument  of  resignation  in  favorem  was  used  for  this 
purpose,  or  for  any  purpose,  its  validity  would  clearly  depend  upon 
its  compliance  with  the  statutory  provision  in  the  insertion  of  the 
party's  title,  when  he  resigned  upon  a  procuratoiy  after  the  death 
of  the  receiver  named  in  it    Aflber  the  Heritable  Jurisdictions  Act, 
20  Geo.  IL  cap.  50,  it  is  evident,  that  instruments  of  resignation  in 
favorem  could  serve  no  purpose  whatever  to  the  grantee  of  a  procu- 
ratory,  for  he  was  empowered  by  that  Act  to  charge  the  superior  to 
eater  him.     Accordingly,  they  have  since  fallen  into  disuse,  and  are 
never  met  with  in  modern  practice.     At  the  same  time  a  notion  has 
prevailed  in  some  quarters,  that,  as  the  Statute  requires  the  title  to 
be  deduced  after  the  grantee's  death,  and  that  only  in  the  instru- 
ment of  resignation,  which  alone  is  the  object  of  the  statutory  nullity, 
8Qch  instruments  were  indispensable  in  the  particular  case  of  a  title 
eipede  after  the  death  of  the  receiver  of  the  procuratory.      That 
idea,  it  appears,  continued  to  be  entertained  even  after  the  Infeft- 
ment  Act  of  1845,  which  in  its  9th  section  abolishes  instruments  of 
resignation  in  favorem  without  distinction,  upon  the  ground  that,  as 
separate   instruments,  they  were  intended  merely  to  connect  the 
procuratory  with  the  charter  of  resignation,  and  that  they  are  now 
rarely  used  in  practice,  and  are  wholly  unnecessary.    The  question, 
however,  has  now  been  tried,  and  the  sufBciency  of  the  title  sus- 
tained, although  no  instrument  of  resignation  was  ever  prepared  or 
extended  ;  Henton  v.  Anstruther,  14th  November  1848.  The  opinions  n  r).  37 ; 
of  all  the  Judges  were  taken  in  this  case,  and  should  be  carefully  i46°*** 
perused. 

While  the  use  of  instruments  of  resignation  in  favorem  was  given  Deductiow  op 
np,  the  practice  was  adopted  of  observing  the  statutory  direction  by  te^^  of  rbwo^ 
embodying  the  deduction  of  titles  in  the  charter,  and,  accordingly,  by  nation  ;  8  &  9 
universal   custom  the  qucequidem  sets  forth  all  the  titles  of  those  in 
whose  favour  procuratories  to  deceased  grantees  are  executed.     The 
practice,  as  we  shall  presently  find,  is  now  sanctioned  by  statute,  but 
it  was  previously  conceived,  that  the  neglect  of  it  exposed  the  titles 
to  the  operation  of  the  nullity.    This  question,  however,  was  also  tried 
in  the  case  of  Renton  last  cited  ;  and  it  was  the  opinion  of  the  Court, 
that  the  omission  of  deeds  in  the  qucequidem  does  not  imply  a  nullity, 
the  nullity  being  by  the  terms  of  the  statute  applied  to  instruments 
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Tabt  III.  of  resignation  only.  At  the  same  time,  the  practice  of  aocarete  de^ 
Ghaptbr  III.  Auction  was  distinctly  approved,  as  one  which  no  experienced  Convey- 
ancer or  Counsel  would  overlook,  and  it  now  rests  upon  statutory 
authority,  the  Infeflbment  Act,  8  &  9  Vict.  cap.  35,  enacting  in  §  9, 
that  the  deduction  of  titles,  required  by  the  Act  1 693  to  be  made  in 
the  instruments,  shall  from  and  after  the  date  of  the  Act  be  made  in 
the  charter  of  resignation. 


Warrant  of         In  the  transmission  of  the  personal  right  we  have  pointed  out,  that 
iNFBPTiuENT  BT  jjj^  propcr  form  of  conveyance  is  to  assiim  the  existing  unexecuted 

PARTY  NOTIN-  '^      ^  '^  .11  .,,... 

PEFT.  procuratory  and  precept,  and  to  omit  these  clauses  m  the  disposition 

to  the  purchaser.  There  is  no  incompetency,  however,  in  taking  a 
procuratory  and  precept,  even  from  a  disponer  possessing  upon  the 
personal  title ;  and  in  peculiar  circumstances  it  may  be  advisable  to 
do  so.  It  is  true,  that  infeftment  upon  the  warrant  of  a  party  who 
has  no  real  right  is  ineffectual ;  but  the  right  of  the  grantor  may  be 
completed  afterwards  by  infeftment,  and  that  completed  right,  when- 
ever it  is  effected,  accresces  so  as  to  validate  the  infeftment  of  the 
grantee.  This  is  under  the  rule,  ju^  superveniens  auctari  cedtt  sucoa- 
sori — ^a  principle  inherent  in  the  nature  of  warrandice,  which,  as  it 
obliges  the  disponer  to  make  good  the  disponee's  title,  necessarily 

Ere.  Inst,  ii^      binds  him  to  contribute  to  the  fortification  of  that  title  every  right 

^'  ^'  which  shall  accrue  to  himself.    We  shall  have  occasion  to  revert  to 

the  doctrine  of  accretion  again  in  treating  of  the  conveyance  by  an 
heir  not  entered.  It  is  only  in  emergencies,  that  a  Conveyancer 
would  infeft  the  disponee  of  a  party  whose  right  is  personal,  as,  for 
example,  in  circumstances  of  urgency,  when  it  is  desired  to  take  a 
conveyance  for  the  sake  of  security,  but  the  titles  cannot  be  procured. 
By  infefting  the  disponee  there  is  laid  the  foundation  of  a  title  which 
may  be  validated  afterwards  by  sasine  in  favour  of  the  granter,  should 
his  right  prove  to  be  personal,  and  the  subsequent  completion  of  his 
right  will  accresce  first  to  the  first  infeftment  flowing  from  him,  agree- 
ably  to  the  rule  which  will  presently  be  explained. 

It  is  to  be  remarked  here,  that  it  is  only  the  grantee  of  a  peraonal 
feudal  right  who  can  assign  its  warrants.  The  grantor  after  executing 
the  disposition  has  no  longer  any  control  over  the  wanants.  They 
can  only  be  assigned  by  the  grantee.  An  attempt  to  assign  a  precept 

12  D.  19.         of  sasine  by  the  party  who  had  granted  it  was  found  inept,  in  GammuU 
v.  Oathcart,  13th  November  1849. 


The  next  case  of  transmission  where  the  grantor's  right  is  per- 
sonal is 

The  Disposition  by  an  heir  unentered. — The  heir  not  having*  made 


n 
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up  his  title,  the  lands  are  in  hosredUaie  jacente  of  his  ancestor,  out  of  Part  hi. 
which  they  must  be  conveyed  by  an  act  voluntary  or  judicial,  and  chapter  III. 
vested  in  the  heir,  before  he  can  grant  a  disposition  containing  the 
means  of  immediately  divesting  himself.  We  shall  afterwards  have 
occasion  to  examine  the  modes  of  conveying  heritable  property  from 
the  dead  to  the  living  by  service  or  precept  Until  that  is  done, 
Qo  conveyance  immediately  effectual  can  be  granted  by  the  heir, 
because  the  fee  is  in  his  ancestor's  hcereditas,  and  cannot  be  trans- 
fen^  to  a  purchaser,  until  it  is  first  vested  in  his  own  person. 
Although,  however,  the  grantee's  right  cannot  be  made  instantly 
real,  that  is  no  hindrance  to  the  conveyance  being  immediately 
granted,  and  infeftment  taken  in  his  favour,  in  the  view  of  these 
being  validated  by  the  rule  jtis  superveniens  upon  the  completion  of 
the  heir's  title.  i 

We  must  here  ascertain  the  condition  of  the  ancestor's  title.  4 

(1.)  If  the  ancestor  was  infeft,  the  heir  must  along  with  the  con- 1.  Disposition 
vcyance  of  the  lands  grant  authority  to  complete  his  own  title.    The  ^red  where 
mandate  may  be  separate,  or  it  may  be  inserted  in  the  disposition,  ancestor  in- 
The  grantor  is  designed  eldest  lawful  son  (or  otherwise)  and  apparent  ^"' 
lieir  of  the  deceased  heritable  proprietor.     Immediately  before  the 
obligation  to  infeft  there  is  a  clause  binding  him  to  procure  himself 
upon  his  own  expenses  duly  and  lawfully  served  and  retoured  heir  to 
his  ancestor,  and  infeft  and  seised  in  due  and  competent  form.    After 
the  obligation  to  infeft  there  is  an  appointment  of  blank  procurators 
to  purchase,  procure,  and  obtain  the  grantor  infeft  as  heir,  by  service 
and  retour,  precept  of  clare  constat,  or  otherwise.     The  introduction 
to  the  precept  of  sasine  also  marks  the  condition  of  the  title : — "  As 
"  if  I  were  already  infeft  and  seised,  and  then  as  now,  and  now  as 
"  Aen,  I  desire,"  &c.« 

Upon  receiving  the  disposition  in  these  terms,  the  disponeo  may  Accretion. 
take  infeftment,  and  proceed  to  get  the  heir's  title  completed.    The 
effect  of  the  completion  is  to  convey  the  estate  from  the  hcereditas  of 
the  ancestor  into  the  heir's  person,  and  by  the  rule  jus  superveniens 
auctori  accrescit  successori,  it  instantly  passes  into  the  disponeo  by 
virtue  of  his  prior  infeftment.    Fictione  juris  the  right  was  in  the 
heir  when  he  contracted,  and  the  disponee's  sasine  is,  therefore,  vali- 
dated from  its  date,  although  prior  to  the  heir's  title.     The  general  i 
doctrine  of  accretion  is  strongly  exemplified  in  Olassford*s  Executors  12  D.  893.  ^ 
V.  Scott^  9th  March  1860.    It  was  the  case  of  a  bond  of  annual-rent, 
granted  by  an  heir  of  entail  before  he  had  any  title,  and  without  the 
concurrence  of  the  heir  then  in  possession.     The  completion  of  the 
grantor's  title  upon  a  conveyance  of  subsequent  date  was  held  to 
accresce  to,  and  validate,  the  bond.    The  effect  of  this  principle  in  a 
competition  of  infeftmcnts  is  illustrated  in  the  case  of  Neilson  v.  M.  7773. 
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Part  III.  Mu7^ay,  22d  December  1 738.  There,  the  common  debtor  had  granted 
Chapter  III.  Several  infeftments  before  he  was  himself  infeft ;  and  the  question 
arose,  whether  his  infeftment,  when  it  was  taken,  had  the  effect  to 
bring  them  all  in  pari  passu,  or  whether  they  were  preferable  according 
to  priority  of  date.  The  argument  will  be  found  stated  with  beau- 
tiful clearness,  that  all  the  competing  rights  were  derived  through 
the  same  author,  who  was  bound  by  the  rule,  jus  superteniens,  and 
excluded  personali  exceptione  from  pleading  the  defect  of  his  own  right 
at  the  date  of  the  first  infeftment.  But  the  holders  of  the  posterior 
infeftments  derived  their  right  through  him,  and  they  were  also, 
therefore,  debarred  from  pleading  that  defect.  The  Lords  preferred 
the  claimants  according  to  the  priority  of  their  infeftments.  The 
M.  7775 ;  same  principle  is  strikingly  illustrated  in  Patterson  v.  Kelly,  10th  De- 
704*^**^'^^'  cember  1742.  Girdwood,  possessing  upon  a  personal  title  without 
infeftment,  granted  an  heritable  security  to  Kelly,  and  afterwards 
an  heritable  security  to  Paterson,  upon  which  Paterson  was  imme- 
diately infeft,  before  sasine  was  taken  on  the  first  bond.  Eellj, 
discovering  that  Girdwood,  the  proprietor,  was  not  infeft,  obtains 
infeftment  to  be  taken  in  favour  both  of  Girdwood  and  of  himself. 
But  these  infeftments  being  posterior  in  date  to  Paterson's,  the 
Court  held,  that  the  author's  infeftment  accresced  first  to  Paterson, 
and  operated  retro,  so  as  to  validate  it  from  its  data  It  makes  no 
difference  in  the  rule  that  the  common  author  is  not  infeft  until  a 
competition  arises.  His  infeftment,  whensoever  it  may  be  taken, 
accresces  first  to  the  sasine  first  in  date. 

2.  DiBPosmoN  When  the  ancestor  had  only  a  personal  right  upon  a  disposition 
tLed^wiiesT  ^^^^^  ^P®^  procuratory  and  precept,  we  might  proceed  in  the  same 
ANCESTOR  KOT  ^av  as  If  tho  heir  had  no  intention  to  sell,  and  make  up  his  title  by 
general  service  connecting  him  with  the  personal  right,  and  mieft- 
ment  in  the  base  right,  or  charter  of  resignation  and  infeftment; 
after  which  the  author  would  be  in  a  position  to  grant  warrants  of 
resignation  and  infeftment  himself.  Assuming  this  form  of  proce- 
dure to  be  adopted,  it  is  evident  that  the  heir  may  competently  at  once 
grant  disposition  with  procuratory  and  precept  himself,  and  that  the 
subsequent  completion  of  his  own  title  by  service  and  infeftment  will 
Inst.  ii.  7, 2G.  s^cresce  to  his  disponee's  sasine.  In  this  view  the  doctrine  of  Erskine 
is  not  open  to  censura  But,  in  the  case  supposed,  the  transference 
can  be  made  in  a  shorter  and  less  expensive  method.  The  heir  will 
grant  a  disposition  not  containing  procuratory  or  precept,  but  assign* 
ing  those  in  favour  of  his  ancestor  which  are  still  unexecuted.  In 
order  to  validate  the  assignation,  his  title  to  these  warrants  must  be 
made  up  by  general  service.  This  can  be  done  either  before  or  after 
granting  the  disposition.     In  the  latter  case  he  will  grant  in  the  deed 
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up  his  title,  the  lands  are  in  hosreditaU  jacente  of  his  ancestor,  out  of  Part  III. 
which  they  must  be  conveyed  by  an  act  voluntary  or  judicial,  and  chapter  III. 
vested  in  the  heir,  before  he  can  grant  a  disposition  containing  the 
means  of  immediately  divesting  himself.  We  shall  afterwards  have 
occasion  to  examine  the  modes  of  conveying  heritable  property  from 
the  dead  to  the  living  by  service  or  precept  Until  that  is  done, 
no  conveyance  immediately  effectual  can  be  granted  by  the  heir, 
because  the  fee  is  in  his  ancestor's  hcerediUu,  and  cannot  be  trans- 
ferred to  a  purchaser,  until  it  is  first  vested  in  his  own  person. 
Although,  however,  the  grantee's  right  cannot  be  made  instantly 
real,  that  is  no  hindrance  to  the  conveyance  being  immediately 
granted,  and  infeftment  taken  in  his  favour,  in  the  view  of  these 
being  validated  by  the  rule  jiLS  superveniens  upon  the  completion  of 
the  heir's  title. 

We  must  here  ascertain  the  condition  of  the  ancestor's  title. 

(1.)  If  the  ancestor  was  infeft,  the  heir  must  along  with  the  con- 1.  DiBPoemoK 
veyance  of  the  lands  grant  authority  to  complete  his  own  title.    The  Jl^p  Vuerb 
mandate  may  be  separate,  or  it  may  be  inserted  in  the  disposition,  ancestor  ik- 
The  grantor  is  designed  eldest  lawful  son  (or  otherwise)  and  apparent  "'"* 
lieir  of  the  deceased  heritable  proprietor.    Immediately  before  the 
obligation  to  infeft  there  is  a  clause  binding  him  to  procure  himself 
upon  his  own  expenses  duly  and  lawfully  served  and  retoured  heir  to 
his  ancestor,  and  infeft  and  seised  in  due  and  competent  fornL    After 
the  obligation  to  infeft  there  is  an  appointment  of  blank  procurators 
to  purchase,  procure,  and  obtain  the  grantor  infeft  as  heir,  by  service 
and  retour,  precept  of  clare  constat,  or  otherwise.    The  introduction 
to  the  precept  of  sasine  also  marks  the  condition  of  the  title : — "  As 
**  if  I  were  already  infeft  and  seised,  and  then  as  now,  and  now  as 
"  then,  I  desire,"  &c.» 

Upon  receiving  the  disposition  in  these  terms,  the  disponee  may  Accretiom. 
take  infeftment,  and  proceed  to  get  the  heir's  title  completed.  The 
effect  of  the  completion  is  to  convey  the  estate  from  the  hcereditas  of 
tbe  ancestor  into  the  heir's  person,  and  by  the  rule  jus  svperveniens 
auctori  accrescit  successori,  it  instantly  passes  into  the  disponee  by 
virtue  of  his  prior  infeftment.  Fictione  juris  the  right  was  in  the 
heir  when  he  contracted,  and  the  disponee's  sasine  is,  therefore,  vali- 
dated from  its  date,  although  prior  to  the  heir's  title.  The  general 
doctrine  of  accretion  is  strongly  exemplified  in  Glassford's  Executors  12  D.  893. 
V.  Scott,  9th  March  1850.  It  was  the  case  of  a  bond  of  annual-rent, 
granted  by  an  heir  of  entail  before  he  had  any  title,  and  without  the 
concurrence  of  the  heir  then  in  possession.  The  completion  of  the 
^ranter's  title  upon  a  conveyance  of  subsequent  date  was  held  to 
Accresce  to,  and  validate,  the  bond.  The  effect  of  this  principle  in  a 
oompctition  of  infeftments  is  illustrated  in  the  case  of  NeUson  v.  M.  7773. 
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Part  III.     convey  the  real  right,  not  from  the  ancestor,  for  he  had  it  not,  but 

CHAFm  m.  ^°*  *^^  granter  of  the  warrants  to  himself.    It  is  thus  clear  that 

there  never  is,  and  cannot  be,  a  real  right  vested  in  the  ancestor  who 

dies  not  infeft,  and,  therefore,  no  jits  superveniens  can  be  derived  from 

him  to  validate  rights  which  he  has  granted.     The  same  principle  is 

3  D.  485.         clearly  exhibited  in  another  form  in  Matim  v.  Wight,  3d  Februaiy 

]  841,  where  a  precept  of  dare  constat  for  entering  an  heir  was  granted 
by  a  body  of  trustees,  all  of  whom  died  without  having  been  infeft 
Thej  had,  however,  assumed  other  trustees,  in  whose  favour  infefb- 
ment  passed,  and  it  was  contended,  that  this  completed  right  ac- 
cresced  to  validate  the  precept,  inasmuch  as  the  trustees  were  one 
body  with  a  continuing  succession.  But  the  Court  held  the  precept 
to  be  null,  as  flowing  from  grantors  who  had  no  real  right. 


TRAHSKiflBioH        Havlug  thus  examined  the  different  modes  of  transmitting  the 
™™""^"**    estate  of  the  vassal,  or  dominium  utile,  we  proceed  to  examine  the 
transmission  of  the  superior's  estate  ;  and,  in  the  first  place, 


B8TATB. 


1.  DxspoeinoH      The  disposition  by  ike  superior  to  the  vassal — The  object  here  is  t'o 
BY  suPBBioB  TO  substituto  thc  vassal  in  his  superior's  place,  so  that,  instead  of  holding 

of  the  superior,  he  shall  henceforth  hold  of  the  over-lord  of  whom  the 
superior  holda     In  order  to  this,  he  must  obtain  a  disposition  from 
the  superior,  and  complete  his  title  like  any  other  purchaser. 
FoBiioFDBBD.      Tho  fonu  of  the  disposition  is  the  same  as  in  the  ordinary  case, 
with  certain  variations  arising  irom  the  peculiar  object  of  tliis  trans^ 
ference.    The  granter  styles  himself  superior  of  the  lands,  and  by 
the  dispositive  clause  the  lands  themselves  are  disponed  ;  and  it  may 
be  mentioned,  although  it  is  not  at  all  necessary  to  do  so,  that  the 
disponee  is  already  vested  with  the  dominium  utUe,    The  destination 
should  be  to  the  vassal,  with  the  same  heirs  substituted  as  in  the 
titles  of  the  property,  in  order  that,  when  the  two  estates  are  com- 
bined, the  destinations  may  harmoniza    The  chief  variation  is  in  the 
No  ALTEBNA-     obligatiou  to  infeft.    There  is  no  room  here  for  alternative  holdings, 
TivE  HOLoiHGB.  foy  ^.j^^  ^^^^  ^^^^  l,3  dcfcated  by  a  holding  de  me.    The  obligation, 

therefore,  is  limited  to  the  holding  a  me,  and  there  is  of  course  a  pro- 
curatory  of  resignation.  The  warrandice  is  limited  to  the  dominium 
directum  by  excepting  the  feu-right  granted  by  the  disponer  or  his 
predecessors  to  the  disponee  or  his  authors.  The  feuniuties  and 
casualties  may  either  be  assigned,  or  they  may  be  discharged,  since 
the  transmission  to  the  vassal  will  necessarily  extinguish  them ;  and 
a  discharge  even  of  bygone  feu-duties  is  implied  by  granting  a  dispo- 
M.  842.  sition  of  the  superiority  to  the  vassal  himself;  £arl  of  Argyle  v. 

M' Donald,  14th  December  1676.    A  precept  of  sasinc  is  in  practice 
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usuallj  inserted  in  this  deed     But  it  may  here  be  qualified  with     Part  III. 
terms  limitmg  the  infeftment  to  a  public  holding.  Cujirrm  lil. 

Upon  this  disposition,  as  in  the  case  of  transmission  of  the  feu  by  complvtion  of 
a  fw  holding,  already  discussed,  the  title  may  be  completed  either  by  dwpohbb'b 
charter  of  resignation  followed  by  infefbment,  or  by  sasine  upon  the 
disposition,  and  charter  of  confirmation.    We  must  now  remark  the 
position  of  the  disponee.    He  has  the  dominium  intile  by  the  feu-right, 
iiolden  of  his  recent  superior,  and  now  of  himself ;  and  he  has  also 
the  dominium  directum  holden  of  the  over-lord.    These  are  separate 
estates  possessed  by  distinct  titles.    If  they  are  destined  to  different 
classes  of  heirs,  they  will  descend  separately,  according  to  their  re- 
spectiYe  destinations.    If  the  destination  be  the  same,  separate  titles 
will  stiU  be  requisite  effectually  to  carry  down  the  two  estates,  while 
ihej  remain  separate. 

But  they  may  be  consolidated  into  one  estate  by  resignation  ad  Conboudation 
rmanentiam.    The  dominium  directum  being  the  nobler  possession,  ^^[^^^^ 
and  the  main  trunk  from  which  the  feu  sprung,  it  remains  as  the  rioritt. 
permanent  estate.    The  party,  in  order  to  avoid  the  apparent  anomaly 
of  the  resignation  being  given  and  taken  by  the  same  person,  executes 
a  procuratory  of  resignation  ad  remanentiam^  which  bears,  that  he  is 
both  superior  and  proprietor,  and  appoints  procurators  to  appear  be- 
fore himself  or  his  commissioners,  and  to  resign  ad  rem^mentiam,  that 
the  rights  may  be  consolidated,  and  remain  inseparable.    An  instru- 
ment (the  form  and  requirements  of  which  we  have  already  discussed) 
heing  expedo  and  recorded,  the  right  is  completed  by  the  extinction 
of  the  vassal's  fee,  and  the  two  estates  being  united  descend  to  the 
same  heirs,  and  by  one  and  the  same  set  of  titles.     This  mode  of  com- 
pleting the  titles,  where  the  dominium  eminens  and  the  dominium 
viOecome  as  separate  estates  into  the  same  person,  was  practised 
from  an  early  period,  and  it  received  judicial  sanction  in  the  important 
case  of  Bald  V.  Buchannan^  8th  March  1786 ;  afiirmed  Sd  April  1787.  M.  15084; 
Here,  the  superiority  and  property  were  held  by  separate  titles,  and  oinTso^  ^ 
no  consolidation  by  resignation  ad  remanentiam  took  place.    The 
heir  entered  by  special  service  and  infeftment  under  the  Crown's 
precept,  and  executed  an  entail    But  after  his  death  the  heir-at-law, 
who  was  excluded  by  the  entail,  challenged  the  deed,  on  the  ground 
that  the  title  expede  carried  the  superiority  only,  and  that  the  pro- 
[>erty  being  still  in  tuBreditate  of  the  ancestor,  no  real  right  affecting 
t  bad  been  carried  by  the  entail,  and  that  she  was  entitled  to  serve  to 
he  ancestor  last  vest,  and  to  take  the  property.    The  Court  sustained 
his  Hrsutnemt,  and  reduced  the  entail    This  decision  should  be  care- 
lily  studied,  for  erroneous  impressions  have  sometimes  been  received 
ith  respect   to  its  import.    It  has  been  supposed  to  imply,  that, 
^lere  the  t^wo  estates  are  held  by  separate  titles,  a  disposition  of  the 
ids  will   be   ascribed  to  the  nobler  title,  and  carry  the  superiority 
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Pabt  III.  only.  But  this  is  a  mistaka  By  tho  decision  in  tbis  case,  the  supe- 
Chaptek  hi  riority  only  was  carried,  because  it  alone  was  vested  in  the  maker  of 
the  entail.  If  he  had  bad  a  real  right  in  the  property,  there  is  no 
doubt,  that  the  same  conveyance  disponing  the  lands  "  with  all  right, 
*'  title,"  Sec,  would  have  transmitted  that  estate  as  well  as  the  supe- 
riority, although  held  by  separate  titles.  The  defect  in  the  entail, 
therefore,  was  only  a  consequential  result  of  the  want  of  consolida- 
tion. The  first  effect  of  that  omission  was  to  leave  the  estates 
dependent  upon  distinct  transmissions,  so  that,  while  the  supe- 
riority was  carried  down  to  the  heir,  the  property  remained  in  hare- 
dilate  of  the  ancestor,  and  was  consequently  not  carried  by  the  heir  s 
disposition. 

In  describing  this  consolidation,  we  have  assumed,  that  the  vassal 
acquiring  the  superiority  was  publicly  infeft  in  the  property,  so  that, 
after  being  infeft  in  the  superiority,  he  holds  the  property  imme- 
diately of  himself.  It  is  only  where  this  is  the  case,  that  resignation 
ad  remcmentiam  can  take  place  at  once,  because  the  procoratoiymust 
flow  from  an  entered  vassal  If,  therefore,  the  party  was  infeft  hase, 
he  must  now,  as  superior,  confirm  his  own  sasine ;  and,  in  any  cir- 
cumstances, the  title  of  the  property  must  be  so  completed  as  to  make 
him  hold  directly  of  himself,  and  thus  become*  capable  of  giving  an 
effectual  warrant  to  resign. 

Consolidation  The  oase  of  BM  shows  clearly,  that,  when  the  estates  of  superiority 
and  property  are  possessed  under  separate  titles,  consolidation  by 
resignation  ad  remanentiam  is  advisable,  in  order  to  obviate  risk  of 
error,  and  to  secure  the  transmission  of  both  estates  as  one  property, 
and  by  one  title,  to  the  same  disponee.  That  rule,  however,  is  subject 
to  this  qualification,  that,  as  possession  for  forty  years  upon  charter 
and  sasine  forms  a  good  title,  so,  the  superior's  title  being  w  facie 
absolute,  possession  by  him  in  the  absence  of  any  other  possession  or 
act  inconsistent  with  his  right  is  a  good  title  to  the  dominium  utile. 

M.  10941.  In  Middleton  and  Paterson  v.  Earl  o/Dunmore,  22d  December  1774, 
an  estate  having  been  forfeited  by  high  treason  on  the  part  of  the 
vassal  in  the  rebellion  of  1715,  the  superior  acquired  the  possession, 
but  failed  to  take  the  steps  prescribed  by  the  Act  1  Geo.  L  cap.  20.  in 
order  to  make  up  his  title  to  the  property.  By  rights  flowing  from 
the  superior,  possession  was  had  for  more  than  forty  years,  and  a 
purchaser  having  objected  to  the  sufficiency  of  the  progress,  the 
Court  held,  that,  ^'  as  the  right  of  the  superior  is  a  right  to  the  lands 
exfoLcie  simple  and  absolute,"  ''  and,  as  the  right  of  the  vassal  is  no 
more  than  a  burden  upon  the  dominium  directum^  so,  when  the 
^'  superior  in  virtue  of  his  infeftment  of  the  lands  has  had  full  posses- 
'*  sion  of  the  dominium  utHe  for  the  space  of  forty  years  without  any 
'*  challenge  or  interruption,  the  vassal's  right  is  thereby  totally  at  an 
"  end,  and  the  superior's  right  is  effectually  disburdened  of  it ;  hi? 
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'^  possession  of  the  dominium  utile  for  the  space  of  forty  years  is  as     ^^^^'^  ^^^^ 

"  effectual  for  extinguishing  the  right  of  the  vassal,  as  a  resignation  Chapter  ill. 

"  made  by  the  vassal  ad  perpeiuam  remanentiam/'    The  same  rule 

\ras  applied  in  Lard  Elibank  v.  Campbell,  21st  November  1833,  so  as  12  S.  74 ; 

to  subject  to  the  fetters  of  an  entail  the  dominium  utile  of  lands,  534  ^'    ' 

whereof  the  superiority  only  was  included  in  the  entail  titles,  the 

property  having  been  possessed  by  the  entailer  upon  a  separate  base 

right.     Consolidation  was  here  held  to  have  taken  place  by  forty 

years'  possession.    This  doctrine  was  affirmed  by  the  House  of  Lords 

in  Graham  v  Bontine,  6th  August  1840,  which  was  a  very  strong  1  Rob.  App. 

exemplification  of  the  rule,  the  heir  of  entail  having  been  subjected  j^  q'  L^^^' 

iu  an  irritancy  of  the  whole  estate  for  selling  the  portion  which  had 

become  subject  to  the  fetters  only  by  prescription.     The  rule  was 

applied  to  fee-simple  titles  in  Wilson  v.  PoUoky  29th  November  1839,  2  D.  169; 

Lord  Magkekzib  remarking,  that  the  doctrine  ought  to  be  limited  to  571,  ^'   ' 

the  case  where  the  two  fees  stand  destined  throughout  to  the  same 

series  of  heirs,  a  contrary  construction  being  applied,  where  a  right 

is  held  under  two  titles,  as  in  Durham  v.  Durham,  24th  November  M.11220; 

1802,  where,  notwithstanding  possession  for  nearly  eighty  years  as  l^^^  r^^^' 

heirs  of  line,  effect  was  given  to  a  prior  destination  excluding  heirs  L.  c.  63 1. 

portioners.  It  is  thus  firmly  settled,  that  prescriptive  possession  upon 

the  title  of  superiority  effectually  consolidates  the  property  with  that 

estate,  both  titles  being  to  the  same  heirs. 

We  are,  in  the  second  place,  to  consider  the  transmission  of  the 
superior's  estate  to  another  than  the  vassal 


Disposition  by  superior  to  stranger. — It  is  to  be  observed,  first,  that  2.  DisposmoN 
an  estate  of  superiority  can  only  exist,  so  as  to  be  capable  of  trans-  "^  su^^bio*  to 

.      .  *  *'  1  V  THIRD  PARTY. 

mission,  after  separation  of  the  property  by  charter  and  infeftment. 
Tlie  estates  cannot  be  separated  by  words  or  description,  but  only  by 
actual  infeftment  detaching  the  property  from  the  original  plenum 
dominium.  It  was  attempted  in  vain,  therefore,  to  effect  a  separation 
by  conveying  the  dominium  directum  to  one  disponee,  and  the  domi- 
nium utile  to  another,  no  vassalage  having  been  created  by  infeft-  p  q  .  ^  r 
ment ;  Norton  v.  Anderson,  6th  July  1813.  l!  c.  31.       ' 

Where  by  the  investiture  of  a  vassal  a  dependency  has  been  created,  Superior  can- 
Ihe  superior  is  subjected  by  the  principles  of  the  feudal  law  to  certain  ^^uperwr^ 
restraints  in  the  disposal  of  the  dominium  directum.     These  do  not 
affect  the  conyeyance  of  the  superiority  to  the  vassal,  because  it  is  for 
the  protection  of  his  rights  that  the  disabilities  referred  to  have  been 
imposed.     Tbey  are  founded  upon  the  general  principle,  that  aliena- 
tion of  the  superiority  can  only  be  made,  ^^dwrnnodo  vassalli  conditio  Cnug,  ii.  n,  35. 
'  iwn  sit  deterior"    Although,  therefore,  the  superior's  estate  may 
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be  Bold  to  be  holden  of  the  Crown,  or  of  any  other  over-lord,  lie  can- 
not, after  granting  the  feu,  give  another  subaltern  right,  whereby  the 
vassal  would  be  made  subordinate  to  an  additional  superior.  This  is 
not  allowed,  because  the  vassal  would  thus  be  removed  a  degree 
further  from  the  lord-paramount,  the  disadvantage  of  which  is  mani> 
fest,  when  we  consider,  that,  if  it  should  become  necessary  for  him  to 
enforce  an  entry,  which  upon  the  failure  of  the  immediate  superior 
is  effected  by  charging  the  whole  superiors  upwards  successively  until 
he  reaches  the  Crown,  he  would  have  one  superior  more  to  charge,  if 
inteijection  were  permitted.  In  Crown  grants  the  introduction  of  an 
intermediate  superior  was  prohibited  in  the  year  1400  by  an  Act  of 
Robert  III. ;  and  the  same  rule  was  applied  to  subject  superiors  in 
Douglaa  v.  TarthorM,  25th  Juno  1670,  and  the  subsequent  case  of 
The  Archbishop  of  St  Andrews  v.  Marquis  of  HunUy,  December  1682. 
When,  in  a  succession  of  subordinate  estates,  an  intermediate  feu  has 
fallen  into  the  superior  s  hands  by  forfeiture,  the  rule  under  discus- 
sion does  not  prevent  his  bestowing  the  forfeited  estate  upon  a  new 
vassal,  because  the  inferior  vassals  are  not  reduced  to  a  lower  degree 
than  when  they  were  entered.  The  rule,  we  have  seen,  is  designed 
to  guard  the  vassal's  interest ;  the  objection,  therefore,  is  competent 
to  him  only,  and  his  acquiescence  will  bar  challenge.  So,  in  Hokhkis 
V.  Walkers  Trustees,  6th  December  1822,  the  vassal  having  acquiesced, 
it  was  found,  that  the  interjected  superior  could  not  be  deprived  of 
the  feu-duties  and  other  rights  of  superiority  by  a  party  acquiring  the 
mediate  superiority. 

There  is  this  further  qualification,  that  the  superior's  incapacity  is 
limited  to  the  radical  right.  He  can  burden  the  dominium  directum 
with  securities  constituted  by  base  holding,  whereby  the  receivers 
obtain  right  to  levy  the  feu-duties  from  the  entered  vassals ;  Home  v. 
Smiih,  22d  January  1794 

The  other  restraint  upon  the  transmission  of  the  superiority  is, 
that  it  cannot  be  conveyed  in  divided  portions,  so  as  to  subject  the 
vassal  in  performance  of  the  services  to  more  than  one  superior; 
Duke  of  Montrose  v.  Colqahowfi^  31st  January  1781,  affirmed  19th 
February  1 782  ;  and  to  the  same  effect  is  Graham  v.  Westenra,  23d 
May  1826.  Upon  the  same  principle,  we  shall  afterwards  see,  that  a 
vassal  is  not  bound  to  take  an  entry  by  separate  portions,  when  the 
superiority  descends  to  heirs  portioners.  But,  when  there  are  several 
subjects  held  by  separate  titles,  and  the  property  of  them  all  comes 
into  one  person,  and  the  superiority  into  another,  that  circumstance 
does  not  prevent  a  sale  of  the  portions  of  the  superiority  separately, 
provided  they  have  never  been  blended  into  one  estate  ;  Dreghom  v. 
HamiUon,  5  th  August  1 774  ;  and,  even  although  the  separate  por- 
tions are  inserted  in  one  charter,  yet,  if  they  are  described  separately, 
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bave  distinct  clauses  of  reddendo^  the  superior  has  still  the  power     Pabt  III. 
of  separate  disposal    A  sale  in  such  circumstances  was  reduced  in  chaptbr  III. 
Lataont  v.  Dake  of  Argyls^  &c.,  23d  June  1813 ;  but  the  decision  p.  c. 
was  reversed,  8th  February  1819.     It  is  not  a  multiplication  of  su- 
periors to  vest  the  dominium  directum  in  two  persons  pro  indivisOy 
because  it  does  not  belong  to  them  in  severed  portions,  but  each  has 
a  common  right  to  the  whole ;  GargiUa  v.  Muir^  2l8t  January  1837. 15  S.  408. 
This  objection  may  be  obviated  by  stipulating  in  the  vassal's  charter,  ^bjkctioh  of 

.1     .     .,  •*  .  1      11     1  1.1  1  ...       MULTIPUCATION 

tnat  the  supenor  shall  be  at  liberty  to  convey  the  superiority  m  of  bupebioks, 
separate  portions  as  he  shall  see  fit,  a  reservation  once  common  when  "*^^  obviated. 
the  elective  franchise  depended  upon  a  right  to  superiority  of  a  cer- 
tain valua    Where  the  vassal,  however;  has  consented  to  a  specific 
maltiplication,  his  having  done  so  will  not  bar  him  from  objecting  to 
a  subsequent  and  different  multiplication ;  Mure  v.  West&nra^  18th  3  S.  n. 
May  1824 ;  nor  is  the  objection  excluded  by  a  division  of  the  liferent 
of  the  superiority  having  subsisted  for  forty  years ;  Stewart  v.  Houston,  2  S.  300. 
14th  May  1823. 


The  dominium  directum  being  transmissible  under  these  rules  and  Pbculiajuties 
qualifications,  we  proceed  to  notice  such  of  the  clauses  in  the  dispo-  oibpobition  of 
sition  of  superiority  to  a  stranger  as  present  any  peculiarity.  bdferiority  to 

In  the  dispositive  clause  the  lands  themselves  are  conveyed,  be-        ' 

cause  the  dominium  directum,  is  the  radical  right.    It  is  unnecessary,  I^w«»itive 
n-hen  the  superior,  after  having  granted  the  feu,  takes  an  entry  from 
bis  over-lord,  or  dispones,  to  designate  the  estate  remaining  in  his 
person  as  the  superiority  or  dominium  directum.    Formerly,  indeed, 
it  was  deemed  an  objection  to  the  title  if  it  was  so  described.    In 
Park  V.  Robertson^  16th  May  1816,  parties  infeft  in  the  superiority  ^-  ^• 
and  feu-duties  of  lands  were  found  not  entitled  to  pursue  a  declarator 
of  non-entry,  because,  not  being  infeft  in  the  lands,  they  had  no  fun- 
damental right,  and  could  not  ask  the  dominium  utile  to  be  declared 
to  be  theirs.     In  the  subsequent  case  of  Hamilton  v.  Bogle,  23d  Fe-  F-  C- '»  i  Ro8«» 
bruary  1819,  where  the  disposition  and  sasine  bore  "  the  dominium 
'*  directum  or  right  of  superiority  of  the  lands,"  the  decision  in  Park's 
case  was  so  far  trenched  upon,  that  this  was  held  to  constitute  a  good 
title  for  a  freehold  qualification ;  and  the  prior  decision  was  altoge- 
ther  contradicted  in  Gardner  v.  Trinity  House  of  Leith,  9th  February  ^  ^'  ^24. 
184'1,  infeftment  in  the  superiority  or  dominiwm  directvmi  being  sus- 
tained as  a  good  title  to  pursue  a  declarator  of  non-entry.    It  is  thus 
'cttled,  that  a  disposition  and  infeftment  of  the  superiority  of  the 
ands  is  a  good  right  to  the  dominiwm  directum. 
The  obligation  to  infeft  must  be  limited,  as  already  noted,  to  the  O^ugatxok  to 
me  holding,  for  a  tenure  de  me  would  create  an  intermediate  estate  ^^'^"'• 
bieh  the  superior  is  not  entitled  to  do. 
In  this  conveyance  the  feu-duties  must  be  assigned,  for  the  vassal  Assignation  of 
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Part  III.     continues  debtor  in  the  fcu-duties,  and  they  cannot,  therefore,  be 
Chapter  HI.  discharged,  as  in  the  conveyance  to  himself 

Clause  of  The  last  peculiarity  is  in  the  obligation  of  warrandice,  which  must 

WARRANDICE,  spccially  except  the  vassal^s  right,  this  exception  in  the  strict  form 
of  the  deed  being  the  only  indication  that  it  is  the  superiority  alone 
that  is  conveyed,  for  it  shows  the  subject  to  be  the  lands  without  the 
dominium  utile.  The  practical  effect  of  this  qualification  of  the 
10  S.  622.  warrandice  is  strikingly  shown  in  the  case,  already  cited,  of  Gheyne 
V.  Smith,  7th  June  1832,  where  the  exception  of  a  prior  convey^ince 
in  the  warrandice  of  a  second  conveyance  was  held  to  keep  it  open  to 
the  first  disponee  to  take  up  the  full  right  of  the  disponer  after  forty 
years'  possession  upon  a  base  infeftment. 


TI0N8. 


Former  modes  The  chief  purpose  for  which  the  conveyance  of  superiorities  was 
iNQ^REEHOLD  ^^^S  ^^^^  was,  iR  oidoT  to  constituto  freehold  qualifications,  giving 
jiUALipicA-        the  right  to  vote  for  members  of  Parliament  in  counties.     The  Act 

2  &  3  Will.  IV.  cap.  65,  however,  passed  in  the  year  1832,  "  to 
"  amend  the  representation  of  the  people  in  Scotland,"  repealed  by 
its  47th  section  all  previous  statutes  and  usages  in  so  far  as  inconsis- 
tent with  its  own  provisions ;  and  as,  under  these  provisions,  the 
former  qualifications  and  mode  of  enrolment  no  longer  subsist,  the 
practitioner  is  not  now  called  upon  to  perform  those  duties  in  the 
adaptation  of  estates  of  superiority  to  the  creation  of  votes,  which 
formerly  exercised  the  ingenuity  of  the  profession.  By  the  6th  sec* 
tion  of  the  Act,  however,  the  effect  of  votes  and  qualifications  ac- 
quired before  31st  March  1831  is  retained,  and,  on  that  account,  as 
well  as  from  the  frequent  (^currence,  in  the  title-deeds  of  land  estates, 
of  such  writs  as  were  used  for  the  purpose  of  making  freeholds,  it  is 
necessary  to  understand  the  nature  and  effect  of  these  instruments ; 
and  we  shall,  therefore,  briefly  state  the  principles  and  method  of 
their  preparation  and  use.  By  these  means  we  shall  have  the  benefit 
of  observing  feudal  principles  illustrated  by  circumstances  which  were 
singularly  fitted  to  exhibit  their  peculiar  character  and  force. 

By  the  older  statutes,  particularly  1681,  cap.  21,  and  16  Geo.  II. 
cap.  11,  §  9,  the  right  of  voting  in  counties  was  confined  to  parties 
publicly  infeft  in  property  or  superiority,  and  in  possession  of  a  forty 
shilling  land  of  old  extent  holden  of  the  King  or  Prince,  or  liable  for 
public  burdens  on  <^4jOO  valued  rent  In  order  to  the  enjoyment  of 
this  privilege,  it  was  not  necessary  that  the  claimant  should  be  infeft 
in  the  dominium  utUe,  It  was  sufficient  that  he  had  a  title  to  the 
superiority  either  in  fee  or  in  liferent.  Votes  were  accordingly  created 
in  various  ways.  If  a  party  possessed  lands  holden  of  the  Crown,  of 
which  the  old  extent  or  valued  rent  was  so  large  as  to  afford  several 
qualifications,  each  amounting  to  a  forty  shilling  land,  or  ^400  of 
valued  rent,  he  first  separated  the  property  from  the  superiority  by 
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granting  a  feu-right  to  a  friend^  who  executed  a  backbond  or  letter     Part  III. 
acknowledging  that  it  was  in  trust.     The  trustee  being  infeft,  the  Chaftkk  IIL 
dominium  vtUe  was  separated.     Then  the  owner  conveyed  to  the  in-  Freehold  qua- 
tended  voter  the  superiority  of  a  disposition  a  me,  upon  which  he  ]^^^'"^""* 
obtained  a  charter  from  the  Crown,  and  being  infeft  was  entitled  to 
be  enrolled.    Afterwards  the  trustee  reconveyed  by  a  disposition  in 
common  form  the  dominium  utile  to  the  original  owner,  who  could 
then  complete  his  title  as  subvassal  of  the  voter.    When  tliere  were 
several  votes  to  be  created,  the  dominium  utile  being  first  separated 
bj  a  feu-right,  the  proprietor,  in  order  to  save  the  expense  of  separate 
charters,  instead  of  at  once  conveying  to  the  intended  voters  their 
respective  portions,  executed  a  procuratory  of  resignation  for  new 
infeftment  to  himself,  and  having  obtained  a  Crown  charter  of  resig- 
nation, he  then  granted  to  each  voter  a  disposition  of  his  portion  of 
the  lands  with  an  assignation  of  the  open  precept,  in  so  fai*  as  relat- 
ing to  these  lands.    Infeftment  upon  the  charter  and  disposition 
completed  the  voter's  title,  and  then  the  proprietor  was  re-invested 
in  the  dominium  utile.    The  same  operation  could  be  performed  in  a 
more  succinct  form,  if  the  proprietor  granted  to  the  intended  voter 
an  absolute  conveyance  of  the  property  with  an  obligation  on  him  to 
re-convey  the  dominium  utUe  after  completing  his  title.    That  obli- 
gation required  to  be  inserted  in  the  disposition,  as  the  voter  had  to 
be  ready  to  swear  that  he  held  the  lands  under  no  other  conditions 
than  those  contained  in  the  titles.    The  voter  then  resigned  upon  the 
disposition,  and  having  completed  his  right  as  a  Crown  vassal,  he 
aflenrards  granted  a  feu-charter  to  the  proprietor. 

When  a  proprietor  of  lands  holden  of  the  Crown,  capable  of  afford- 
ing several  votes,  sold  his  property  under  reservation  of  one  vote  to 
himself,  the  arrangement  was  carried  into  effect  by  his  conveying  the 
lands  to  which  the  reservation  did  not  apply  by  a  disposition  in  ordi- 
nary form,  but  granting  a  feu- right  of  the  portion  which  was  to  con- 
stitute his  qualification.  The  purchaser  thus  got  the  dominium  utUe 
of  that  portion,  the  superiority  remaining  with  the  seller. 

In  the  modes  now  described,  votes  were  said  to  be  made  by  con- 
stituting estates  of  superiority,  the  portions  of  land  being  separately 
conveyed  in  each  disposition.     Votes  might  also  be  made  by  splitting 
estates  of  superiority  already  existing.    Thus  a  party  possessing  the 
dominium  directum  of  Crown  lands  of  ^800  valued  rent  could  create 
another  vote  besides  his  own  by  conveying  the  pro  indiviso  half  of  the 
lands,  with  warrants  for  a  public  holding,  the  right  of  property  being 
excepted  from  the  warrandice.     Here  the  voter  would  complete  his 
right  by  charter  of  resignation  or  of  confirmation.    In  this  case,  how- 
ever, it  was  necessary  to  guard  against  objection  by  the  vassal  by 
obtaining  his  consent  to  multiplication  of  superiors.     No  splitting  of 
the  old  ^extent  valuation  was  allowed. 

41 
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By  methods  similar  to  those  we  have  described,  liferent  qualifica* 
tions  were  constituted^  the  only  difference  being  that  the  conveyance 
of  the  dominium  directum,  with  the  assignation  of  the  unexecuted 
precept,  and  the  sasine,  were  all  for  the  disponee's  liferent  right  only. 
The  vassal  could  object  here  also,  if  there  was  a  multiplication  of 
superiora  Resignation  od  remanentiam,  made  to  consolidate  the 
property  and  superiority  after  the  constitution  of  a  liferent  of  the 
superiority,  does  not  extinguish  the  liferent;  Dundas  v.  Campbell^ 
26th  May  1812,  affirmed  on  appeal 

It  appears  unnecessaiy  to  dwell  longer  upon  this  subject  What 
has  been  stated  will  afford  preparation  for  encountering  and  under- 
standing frequent  renewals  of  Crown  rights  in  progresses  of  titles, 
and  the  other  instruments  employed  in  separating  the  property,  con- 
veying the  superiority,  and  re-investing  their  owner  with  the  property 
— proceedings  which  would  be  unintelligible  without  a  knowledge  of 
the  former  nature  of  the  freehold  qualification. 

It  only  remains  to  add,  and  this  may  be  useful  still  in  practice,  in 
order  to  preserve  votes  standing  upon  the  old  qualification,  that  when 
a  Crown  vassal  sells  his  property,  he  may  preserve  his  freehold,  either 
(1.)  by  qualifying  the  disposition  with  a  condition  debarring  the  dis- 
ponee  from  resigning  or  confirming  during  the  disponer's  life  ;  Dur^ 
bar  V.  Vrquhart,  23d  February  1774  ;  or,  (2.)  by  obtaining  from  the 
disponee  a  separate  obligation  not  to  enter  with  the  Crown  during 
the  granter  s  life  ;  RusaeU  v.  Ferguson,  7th  March  1781. 

It  may  be  noted  also,  as  strikingly  illustrative  of  feudal  principle, 
that  no  one  claiming  as  infeft  in  the  superiority  could  be  enrolled,  if 
objected  to,  unless  he  could  show  that  he  had  a  vassal.  Hence  the 
necessity  of  separating  the  dominiwm  utUe;  and  that  could  only  be 
done  by  granting  a  distinct  title  so  as  to  create  a  subinfeudation. 
A  reservation  of  the  dominium  utile  in  the  assignation  of  the  charter 
was  ineffectual  for  this  purpose,  because  the  granter  could  not  by  such 
a  reservation  put  on  the  feudal  character  of  the  assignee's  vassal ; 
Norton  v.  Anderson,  6th  July  1813. 

II.  VoLUNTABT  TRANSMISSION  intuitu  imrtis. 

We  have  now  examined  the  various  forms  of  transmission  by  which 
heritable  property  is  transferred  inter  vivos,  and  we  proceed  to  inquire 
into  the  modes  of  conveyance  of  heritage  employed  in  the  contem- 
plation of  death.     Of  these  the  one  which  first  claims  attention  is 

1.  The  Contract  of  Marriage  in  relation  to  Heritable  Property. 

In  treating  of  the  marriage  contract  with  regard  to  the  moveable 
rights  of  the  parties,  we  showed,  first,  the  disposition  which  the  law 
makes  by  itself  of  such  rights  in  the  absence  of  agreement,  and 
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aftenrardfly  we  inquired  into  the  modes  of  controlling  or  modifying  the  Pakt  iil 
effect  of  the  legal  distribution,  where  it  is  deemed  advisable  to  pre-  CHAFmlU. 
vent  it  from  taking  effect  In  pursuance  of  the  same  plan,  we  shall 
DOW,  in  the  first  place,  sh5w  how  the  heritable  property  of  the  spouses 
viU  be  disposed  of,  if  the  law  be  left  to  take  effect,  and  then  exhibit 
the  modes  established  by  practice  for  obviating  such  results  of  the 
legal  disposition  as  may  not  be  deemed  suitable  to  the  parties'*  views 
or  circumstancea 

The  husband's  heritable  estate  remains  subject  to  his  own  exclu- 1.  Legal  Du- 
sive  control  and  power  of  disposal.    By  the  feudal  rule  of  succession  ^.'™^v' 
It  descends  upon  his  death  to  his  heir-at-law,  who  takes  it,  however,  hbrttabli 
subject  to  a  right  in  favour  of  the  surviving  wife  to  receive  during  ™'^^™- 
the  reniainder  of  her  life  one-third  part  of  the  rents  of  the  heritable  Tbbce. 
subjects  in  which  her  husband  died  infeft.     The  right  arises  also 
upon  the  husband  being  divorced,  when  the  wife  may  obtain  decree 
forterce;  RcUston  w.  Leitch,  18th  November  1803.     This  right  of  Hume,  293. 
ierce  (terticb)  is  shown  by  the  Regiamr  Majestatem  to  have  prevailed 
Among  our  most  ancient   customs,  its  origin  being  ascribed   to  a 
natiml  right  on  the  wife's  part  to  receive  support  out  of  the  hus- 
band's property.     This  claim,  and  the  husband's  right  of  courtesy^ 
^re  both,  constituted  by  the  mere  relation  of  marriage,  without  com- 
pact, and  are  fixed  upon  the  subjects  without  infeftmeni     Formerly,  Tkkce  depends 
the  teree  was  one-third  of  the  rent  of  lands  in  which  the  husband  "^^  husbakd'b 
was  infeft  at  the  date  of  the  marriage,  but  it  was  afterwards  fixed  to 
extend  to  that  proportion  of  the  reiit  of  the  lands  in  which  he  was 
seised  at  his  death.     Lands  held  by  personal  title  are  not,  therefore, 
sa6|ec^  to  teree,  but  the  widow  has  recourse  against  the  husband's 
representatives,  if  sasine  has  been  fraudulently  or  wilfully  omitted,  so 
as  to  injure  her  legal  claim.    Certain  heritable  properties  are  not  liable  fixEMmoMs 
in  teree,  viz.,  feu-duties,  because  resulting  fix)m  the  estate  of  superiority,  "^^^  tkbcb. 
^itb  which  originally  it  was  held  unbecoming  that  a  female  should  be 
connected.      This  rule  will  be  found  adhered  to  on  this  ground,  with 
some  doubt  on  the  part  of  Lord  Moncreiff,  in  Nisbet  v.  Nisbet's  Trus-  3  S.  517. 
tees^  24th  February  1835.     Teree  also  does  not  extend  to  rights  of 
reversion,  patronages,  leases,  and  burgage  tenements.    The  husband's 
sasine  bein^  the  criterion  of  the  extent  of  the  teree,  that  right  is  not 
Jefeated  by  any  deed  granted  by  the  husband,  which  has  not  been 
followed  by  infeftment     An  heritable  bond  not  made  real  by  sasine, 
uerefbre,    forms  no  deduction  from  the  teree;  and,  in  MaccuUoch 
/.  Maitland^  10th  July  1788,  the  lands  having  been  sold,  but  the  M.  15866. 
urchaser  not  infeft  at  the  husband's  death,  the  widow  was  found  en- 
itled  to  her  teree.     Teree  is  excluded,  however,  where  the  husband 
is  been  divested  of  the  fee ;  Camming  v.  The  King's  Advocate,  10th  M.  15854. 
t^bruary    1 756.     Here,  he  had  resigned  the  lands,  and  taken  a 
\v  charter  to  himself  in  liferent  and  his  son  in  fee,  and,  although 
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there  was  a  reserved  power  to  himself  to  burden  and  sell^  terce  was 
not  allowed.  But,  in  order  to  produce  this  effect,  the  liusband  must 
be  truly  divested,  and  the  terce  is  claimable  notwithstanding  aliena- 
tions ostensibly  absolute,  but  which  truly  leave  the  fee  in  him  ;  so, 
where  he  had  granted  a  disposition  ex  fade  absolute,  but  qualified 
by  a  backbond,  which  showed  that  the  real  purpose  was  to  create  a 
security  for  a  sum  of  money,  terce  was  allowed  in  so  far  as  the  pro- 
perty was  not  burdened  with  debt ;  Bartlett  v.  Buchanan,  21st  Fe- 
bruary 1811,  and  27th  November  1812.  On  the  same  principle,  it  is 
not  diminished  by  adjudications,  unless  they  have  been  followed  by 
sasine  before  the  husband's  death  ;  nor  is  it  affected  by  the  superior's 
claims  on  the  heir's  non«-entry. 

This  right  is  made  effectual  by  the  process  of  serving  or  kenning 
the  widow  to  her  terce,  which  is  described  in  Mr.  Erskine's  Institutes-; 
and  the  natural  strength  of  the  claim  is  shown  by  this,  that  the 
widow's  service,  although  posterior  to  the  infeftment  of  a  singular 
successor  deriving  right  from  her  husband's  heir,  gives  her  a  prefer- 
able right ;  Boyd  v.  Hamilton^  7th  March  1805.  Without  service  the 
right  appears  to  die  with  her,  for,  in  M^Leish  v.  Bsnnie^  21st  February 
1826,  a  widow  never  having  served,  it  was  held  that  her  executors 
could  make  no  claim  to  terce.  The  propriety  of  tlie  decision,  how- 
ever, has  been  doubted. 

Lesser  terce  is  that  given  to  a  second  widow  from  subjects  already 
charged  with  terce,  and  consists  of  one-third  of  the  remaining  two- 
thirds  of  the  rent 

The  claim  is  altogether  excluded  by  the  marriage  being  judicially 
declared  void,  or  by  its  dissolution  within  year  and  day,  unless  in  the 
latter  case  the  widow  be  the  mother  of  lawful  issue  \^  Crawford! s 
Trasteea  v.  Hart's  Relict,  20th  January  1802.  Delict  on  the  part  of 
the  wife,  e.g.,  adultery,  also  excludes  the  right. 

Although  the  rents  during  the  subsistence  of  the  marriage  fall 
under  the  jus  mariti,  the  heritage  of  the  wife  continues  her  own  pro- 
perty, subject  to  her  disposal,  with  the  consent  of  the  husband,  as 
guardian,  to  any  alienation  made  etante  nuUrimonio,  Upon  her  death 
the  estate  descends  to  her  heir-at-law,  subject,  if  there  have  been 
issue  of  the  marriage,  to  the  right  of  courtesy.  This  is  a  right  pecu- 
liar to  the  laws  of  Scotland  and  England.  In  the  former  it  is  called 
Curialitas  ScoticB,  and  derives  its  name  of  courtesy  from  the  French, 
in  token  of  its  character  as  an  arrangement  of  gentle  consideration 
towards  husbands,  upon  whom  it  bestows  the  enjoyment  of  their 
deceased  wives'  whole  heritable  estate  in  liferent,  provided  there  was 

*  Now,  by  18  Vict.  c.  83,  §  7,  where  a  marriage  is  diflsolved  before  the  lapse  of  a  year 
and  (lay  from  its  date,  by  the  death  of  one  of  the  spouses,  the  whole  rights  of  the  sur- 
▼ivohi  and  of  the  representatives  of  the  predeceaser  are  the  same  as  if  the  marriage  had 
subsisted  for  year  and  day. 
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aKvingc&ild  heard  to  cry.     That  child  must  have  been  the  wife's     Part  ill. 

heir,  there  being  no  room  for  courtesy,  if  the  wife  either  have  no  Chatter  III. 

child  at  all,  or  have  a  living  child  of  a  prior  marriage.     Thus,  if  no 

child  exist,  there  is  no  courtesy ;  but,  if  there  be  a  living  child  heard 

to  C17,  then  the  claim  is  established,  though  the  child  do  not  live  an 

hour.    It  is  given  to  the  husband  as  father  of  an  heir.     The  courtesy  Wife's  infeft- 

extends  to  all  the  heritage  in  which  the  wife  died  infeft,  having 

obtained  it  by  succession.     Her  lands  acquired  by  purchase  or  other  courtf-sy 

singular  title  are  not  subject  to  courtesy,  but  it  extends  to  burgage 

property  which  is  inherited.    It  is  aflfected,  like  terce,  by  all  real 

burdens. 

No  service  is  requisite  hera  The  right  is  established  ipso  jure  by  Courtest 
the  wife's  death,  and  is  exercised  by  a  continuation  of  the  adminis- 
tration, which  during  the  marriage  the  husband  exercised  jure  mariti. 
The  courtesy  is  also  a  right  strictly  personal,  and  is  held  to  be 
renooDced  by  the  husband's  failure  to  levy  the  rents,  his  executors 
having  no  claim  where  he  has  not  himself  exercised  the  privilege. 

These  rights  of  terce  and  courtesy,  together  with  the  legal  rules  of 
snccession,  as  well  as  the  power  of  disposal  of  their  heritable  pro- 
perties, constitute  the  legal  distribution,  or  faculty  of  distribution,  of 
the  heritage  of  the  parties,  if  there  be  no  conventional  arrangement ; 
and  the  purpose  of  the  contract  of  marriage,  in  so  far  as  regards  this 
class  of  rights,  is  to  modify  or  control  the  disposition  of  the  law 
which  we  have  now  described.     The  portions  of  the  marriage  con- 
tract, therefore,  which  call  for  our  attention  at  this  time,  are  those 
which  relate  to  the  settlement  of  the  heritable  property  belonging  to 
the  spouses,  as  regards  the  interest  of  themselves  respectively,  and 
also  as  regards  the  issue  of  the  marriage.     The  provisions  used  to 
folate  these  interests  will  appear  from  an  examination  of  the  lead- 
iog  clauses  in  the  ordinary  form  of  the  contract,  which  is  given  in 
the  Juridical  Styles.  i.  174, 3*  Ed". 

After  the  ordinary  introduction,  which  has  already  been  referred  Stiue  of  the 
to  in  examining  the  contract  relating  to  moveable  rights,  there  is  a  °®'"'^^- 
dispositive  clause  containing  the  settlement  of  the  husband's  heri- 
table estate.     This  is  made  in  contemplation  of  the  marriage,  and  f^-)  Disposition 
in  consideration  of  the  provisions  in  his  favour.     These  words,  and,  bstatb. 
independently  of  them,  the  fact  of  the  marriage  itself,  distinguish 
this  settlement,  in  so  far  as  it  may  give  rights  after  the  grantor's 
death,  from  that  by  a  private  mortis  causA  disposition.     The  latter  is 
voluntary  and  revocable ;  but  the  settlement  in  a  marriage  contract 
is  onerous,  not  expressing  the  mere  will  of  the  party,  but  his  part  of 
a  mutual  contract,  which,  being  the  result  of  considerations  upon 
both  sides,  is  onerous  in  the  highest  degree. 

It  is  also  to  be  remarked  in  limine^  that  the  transference  of  a  land 
estate  by  marriage  contract  is  made  by  precisely  the  same  feudal 
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Past  III.  rules  as  in  any  other  conveyance.  If  it  is  to  operate  as  a  traiismis- 
CHAprin  UL  ^^^^9  there  must  be  words  of  de  prcesenti  disposition,  and,  in  order  to 
make  it  effectual  as  a  medium  of  divesting  the  granter,  and  creating 
a  new  investiture  according  to  the  destination  in  the  contract,  there 
must  be  the  same  warrants,  viz.,  a  procuratorj  to  resign  and  precept 
of  sasine.  Many  contracts,  however,  are  not  intended  to  operate  as 
actual  feudal  transmissions  of  the  estate,  but  only  to  fix  the  measure 
of  the  interests  of  the  different  parties,  without  providing  the  means 
of  converting  these  interests  immediately  into  real  rights.  In  this 
case,  the  contract  operates  as  an  obligation  upon  the  granter,  upon 
which  action  will  lie  for  implement.  This  is  a  distinction  very  neces- 
sary to  be  borne  in  mind,  in  order  to  determine  the  effect  of  maniage 
contracts,  viz.,  whether  they  are  designed  to  operate  as  actual  trans- 
missions, and  contain  warrants  of  infeftment,  to  be  used  now  or  after- 
wards, wliereby  the  fee  may  be  conveyed  out  of  the  granter  and 
vested  in  terms  of  the  destination — or  whether,  on  the  other  hand, 
they  are  designed  merely  to  ascertain  the  interests  which  different 
parties  are  to  have  in  the  estate,  but  without  actually  transmitting  it, 
so  that  the  fee  remains  vested  in  the  granter,  and  those  acquiring 
rights  under  the  contract  have  merely  a  claim  against  the  granter  as 
a  debtor  in  the  obligation,  and  cannot  convert  their  claim  into  a  real 
right  without  obtaining  supplementary  deeds  in  implement  or  a 
judicial  sentence. 

When  the  proprietor  of  an  heritable  estate  transmitted  by  the  con- 
tract is  not  infeft,  he  will  grant  an  obligation  to  complete  his  titles 
with  a  view  to  the  transmission  being  perfected  by  accretion,  accord- 
ing to  the  rules  which  we  have  already  ascertained. 
Dbctikation         In  the  form  we  are  examining,  the  husband  gives  a  complete  feudal 
TO  HBiBfl-MALB,  couvcyance  disponing  the  lands  to  himself  and  the  heirs-male  of  this 

marriage ;  whom  failing,  to  the  heirs-male  of  his  body  in  any  subse- 
quent marriage ;  whom  failing,  to  the  heirs-female  of  this,  or  any 
subsequent  marriage ;  whom  failing,  to  any  other  heirs  agreed  upon ; 
and,  failing  all  these,  then  to  the  granter,  his  nearest  lawful  heirs  and 
assignees  whomsoever,  the  eldest  heir-female  throughout  the  whole 
course  of  the  succession  excluding  heirs  portioners,  and  succeeding  al- 
ways without  division.  According  to  this  destination,  if  there  shall  be 
sons  of  the  marriage,  the  eldest  will  take  the  whole  estate  as  heir  of 
the  marriage  and  of  provision  under  the  contract.  If  there  are  daugh- 
ters and  no  sons,  then,  in  the  absence  of  the  exclusion  contained  in  this 
style,  the  whole  daughters  would  receive  the  estate  as  heirs  portioners 
of  provision.  The  exclusion  makes  it  descend  to  the  eldest  alone. 
Heir  is  quo-  For  the  reasons  already  stated,  the  heir  of  the  marriage,  called  by 
^UoT^  *^'    such  a  settlement,  is  in  a  more  favourable  position  than  the  heir  in 

a  voluntary  settlement,  because  his  right  stands  upon  an  onerous 
deed,  for  which  a  consideration  has  been  granted.    Besides  the  charao- 
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ter  of  heir,  therefore,  the  party  thus  called  has,  to  a  certain  extent,     Part  HI. 
the  character  also  of  his  father's  creditor,  but  subject  to  the  niodifica-  Chapter  hi. 
tions  and  rules  which  we  shall  afterwards  explain ;  and  the  character  Heir  can  rr- 
of  creditor  prevails  absolutely  to  this  extent,  that  the  father  lies  under  ^^^*^  ouatui 
an  implied  obligation  not  to  defeat  the  destination  in  the  marriage  her  prejudice. 
contract  by  a  gratuitous  deed ;  Graham  v.  CoUrain,  9th  June  1743.  M.  isoio. 
There,  a  husband,  having  by  his  marriage  contract  provided  all  he 
had  or  should  acquire  to  the  heirs  of  the  marriage  in  fee,  afterwards 
made  an  entail  excluding  the  heirs  of  the  marriage.     It  was  reduced 
as  contra  fidem  tabvlarum  nuptialiwn;  and,  in  Ewen  or  Orahame  v.  2  S.  6 12. 
Etom's  TrusteeSy  15th  January  1824,  there  will  be  found  another 
example  of  reduction   obtained  by  the   heir  of  the   marriage  of 
gratuitous  deeds  granted  to  his  prejudice.     This  is  a  remedy  granted 
to  him,  not  as  heir,  but  as  creditor,  and  he  is,  therefore,  entitled  to 
sue  without  servica    The  right  of  the  heir  under  such  a  destination,  Feb  rematks 
however,  is  necessarily  subject  to  the  fee  remaining  in  the  father  ^^  "^thee, 
during  his  lifa    The  destination,  it  will  be  observed,  is  to  the  father 
himself,  and  to  his  heirs-male  of  the  marriage.    The  fee  is,  therefore, 
by  express  terms  conveyed  to  the  father,  and,  even  although  the 
terms  used  had  been  to  the  father  in  liferent  and  the  heirs  of  the 
marriage  in  fee,  the  fee  would  have  been  held  to  remain  in  the  father, 
according  to  the  rule  to  be  afterwards  explained.    The  father's  right, 
therefore,  continues  to  subsist,  affected  only  by  the  modification  that 
he  cannot  gratuitously  disappoint  the  heir's  hope  of  succession ;  and 
the  right  of  the  heir,  being  merely  a  hope  of  succession,  is  extin- 
guished, if  he  predecease  his  father;  Maconochie  v.  Oreenlee,  12th  M.  13040. 
January  1780.     Heritable  subjects  were  here  provided  by  marriage 
contract  to  the  husband  and  wife  in  conjunct  fee  and  liferent,  and  to 
the  heirs  of  the  marriage  in  fee.     There  was  an  only  daughter  who 
sunrrred  her  mother,  but  died  before  her  father,  having  previously  as- 
signed her  right  under  the  contract.    It  was  found  that  she  had  merely 
a  hope  of  succession,  and  nojua  crediti,  and  that  her  assignation  car- 
ried   nofthing.    The  doctrine  is  clearly  exhibited  in  Brownings  v.  15  S.  999. 
Hasnttaony  25th  May  1837.     In  the  words  of  Lord  Corehousb,  the 
children  of  a  marriage  whose  right  stands  merely  upon  a  destination 
are  ''  creditors  among  heirs,  but  they  are  only  heirs  among  creditors." 
The  right  of  the  heir,  therefore,  as  it  imports  no  proper  jus  crediti,  Heir  cannot 
cannot  be  protected  by  diligence ;  Gordon  v.  Sutherland,  3d  June  ^'otect  hw 
1 74S.      Here  a  marriage  contract  contained  an  obligation  to  infeft  the  bt  diligence! 
spouae  in  liferent,  and  the  heir-male  of  the  marriage  in  fee.    The  heir  M.  4398, 
having  used  inhibition  to  restrain  the  father  from  acts  prejudicial  to 
his  rights  under  the  contract,  that  diligence  was  found  to  be  incompe- 
tent, inasmuch  as,  although  inhibition  is  effectual  to  secure  a  valid 
obligation,  it  can  have  no  effect  to  extend  or  make  valid  an  imperfect  <^r-  &n<i  f^- 
obligation.    This  decision  was  affirmed  on  appeal.    The  father,  there-    ^^*  ^^^' 
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fore,  may  sell  tfac  estate,  and  is  not  bound  to  re-inyest  the  price; 
Gunynghanie  v.  {junynghame,  17th  January  1804.  The  &tber  is  thus 
understood  to  reserve  to  himself  the  fee,  with  the  power  of  burdenio; 
and  of  alienation,  and  the  heir's  jus  crediti  does  not  attain  its  full 
effect  until  the  father  s  death.  Upon  that  event  he  becomes  a  creditor, 
although  the  estate  has  been  sold,  his  claim  being  limited  to  the  price 
actually  got,  and  not  extending  to  the  sum  which  the  lands  would  have 
brought  at  the  father's  death,  or  to  the  lands  bought  with  the  price ; 
Earl  of  Wemt/88  v.  Earl  of  Haddington,  Jkc,  28th  Februaiy  1815. 

The  modified  right  in  the  heir  which  restricts  the  parent's  gratuitoos 
acts  is  confined  to  the  issue  of  the  marriage,  and  the  destination  is 
purely  gratuitous  as  regards  all  substitutes  called  after  the  children ; 
CroAk  V.  Craik,  29th  Januaiy  1735.     Here,  a  substitution  in  a  mar- 
riage contract  was  held  not  to  defeat  a  previous  destination  so  framed 
as  to  be  effectual  against  gratuitous  deeds.    The  same  principle  is 
distinctly  illustrated  in  Reid  or  Wilson  v.  Reidj  4th  December  1827, 
where  the  fee  of  a  subject  belonging  to  the  wife  was  first  given  to  the 
heirs  of  the  marriage,  and,  failing  them,  one-half  to  the  wife's  heirs, 
and  one-half  to  the  husband'a    It  was  held,  that,  in  so  far  as  r^iarded 
heirs  of  the  marriage,  the  deed  was  onerous,  and  gave  them  a  jus 
crediti,  but  that,  with  respect  to  heirs  whatsoever,  it  was  a  mortis 
causd  deed  merely,  giving  a  spes  successionis  but  no  vested  right,  so 
that,  although  the  parents  were  pointedly  restricted  to  a  liferent,  the 
fee  remained  in  the  wife  as  regarded  the  heirs  called  after  the  heirs 
of  the  marriage.     In  Craigie  v.  Gordon,  I7th  June  1833,  there  will 
be  found  a  marriage  trust  terminated  at  the  instance  of  the  heir 
of  the  marriage  in  disregard  of  ulterior  destinees.     The  restriction 
against  gratuitous  acts  is  also  confined  to  the  father,  and  does  not 
extend  to  the  heir.    When  the  heir  has  once  succeeded  the  contract 
is  fulfilled,  and  he  is  absolute  fiar,  and  may  alter  the  order  of  8Qooe»- 
sion  as  he  chooses ;  so,  where  the  destination  was  to  heirs-male  of 
a  first  marriage,  whom  failing,  to  heirs-male  of  a  second  marriage, 
whom  failing,  to  heirs-female  of  the  first  marriage,  and,  there  being 
no  son  of  the  first  marriage,  the  heir  of  the  second  took  the  estate ; 
he  was  found  entitled  to  alter  the  order  of  succession,  so  as  to  dis- 
appoint the  heir-female  of  the  first  marriage ;  Edgar  v.  Johntkmj 
6th  July  1 736.     The  calling  of  the  heir  of  the  marriage  gives  him 
a  right  which  the  father  cannot  defeat  gratuitously,  even  although 
the  son  become  bankrupt ;  Spiers  v.  Dwdop,  28th  July  1778 ;  nor 
will  the  insanity  of  the  heir  give  the  father  power  to  prevent  his 
succession  under  such  a  destination.    The  terms  of  a  clause,  framed 
to  prevent  the  consequences  of  such  a  contingency,  will  be  found  in 
the  Juridical  Stylea 

Mr.  Erskine  holds,  that,  notwithstanding  a  destination  to  heirs* 
male  in  an  antenuptial  contract,  the  father  has  power  to  affidct  the 
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succession  with  reasonable  restrictions  directed  to  the  object  of  pre-     Past  m. 
serving  the  family;  and,  in  the  early  case  of  Craik  v.  Craik,  7th  ChipwrIII. 
December  1728,  the  estate  having  been  settled  by  marriage  contract  m.  12984. 
upon  heirs-male,  in  terms  importing  an  absolute  and  unrestricted  ^atheb^s 
fee  to  the  heir,  a  subsequent  deed  was  sustained,  whereby  the  father  fect  the  suc- 
lerulated  the  ulterior  succession,  so  as  to  substitute  his  own  daughter  ^*»'»*<>*  ^"^ 

ifi  •  <•  iifii  mi*  ^  reasonable  RB- 

after  the  son  in  preference  to  the  son  s  daughter.    There  is  now,  how-  sTRionoNs. 
ever,  a  series  of  decisions,  by  which  it  is  established,  that  full  effect       ^ 
must  be  given  to  the  onerous  obligation  in  the  marriage  contract,  and  U-voce  "  Pro- 
tbat  the  parent  is  not  entitled,  after  having  provided  an  unrestricted  u  Heirs  and 
fee  thereby,  subsequently  to  affect  the  right  by  limitations  and  fetters  ;  "  Children," 
Watson  V.  Pyot,  28th  January  1801.     Here  the  father  was  found  not  ^^^^'  ^°'  ^' 
entitled  to  entail  lands  settled  upon  the  heirs  of  the  marriage.    In 
D<nylas  V;  Johnston^  5th  December  1804,  a  father,  having  settled  his  M.  voce  "  Fiar 
estate  in  his  daughter's  marriage  contract  on  a  certain  series  of  heirs,  ApprN^.'i. 
was  found  not  entitled  to  impose  additional  restrictions  by  a  subse- 
quent deed,  although  he  did  not  thereby  vary  the  order  of  succession. 
In  OrmisUmsy.  Ormistona^  24th  January  1809,  the  father,  after  mak-  Hume,  63i. 
mg  provision  of  heritable  conquest  to  children  of  the  marriage,  on  the 
ground  of  displeasure  with  his  daughter's  marriage  restricted  her  to 
AD  annuity,  and  disponed  the  property  to  her  children ;  but  the  Lords 
held,  that  such  a  gratuitous  and  arbitrary  settlement  could  not  be 
sustained,  and  that  the  interest  of  the  daughter  as  heir  of  the  mar- 
riage must  prevail    It  is  also  settled,  that,  when  the  contract  specifies 
conditions  or  restrictions  under  which  the  settlement  is  made,  the 
parent  cannot  subsequently  add  other  restrictions  not  contained  in 
ibe  contract ;  M'NeUy.  M'NeU's  Trustees,  27th  January  1826.  4  s.  393. 

It  follows  from  the  father's  reserved  right  of  fee  giving  him  power  Heir  of  mar- 
k>  burden  and  alienate,  that  the  heir's  right  under  the  contract  cannot  »^®«  cahwot 
compete  with  the  claims  of  the  father's  creditors.     He  is  restrained  father's  cre- 
Avm  g^tuitous  deeds,  but,  as  he  continues  in  other  respects  unlimited  oi^bs- 
fiar,  the  property  is  liable  for  his  debts  and  deeds,  and  the  heir,  under 
such  a  destination  as  we  are  considering,  cannot  either  claim  a  pre- 
ference over,  or  compete  with,  any  creditor  of  the  father,  excepting 
thoBe  only  who  stand  in  the  position  of  debtors  to  the  heir  himself. 
Such  are  cautioners  for  implement  of  the  provisions  of  the  contract, 
who  are  not  entitled  to  object  to  the  heirs'  right,  upon  the  ground 
that,  as  they  will  represent  the  father,  they  will  be  liable  in  relief 
of  the  cautionary  obligation ;  Fotheringham  v.  Fotlieringham,  5th  De-  M.  12941. 
cember  1734. 

Saw,  then,  can  the  parent  bestow  upon  the  heir  of  the  marriage  ^0^^  ov  be- 
a  proper  right  of  credit,  and  a  fee  of  the  estate?    Mr.  Erskine  ^iuis  jug credUi 
oat  three  modes  in  which  this  may  be  done : — 1.  By  the  father  binding  ^^^  ^^^^  ^^ 
himself  not  to  contract  debt.     2.  By  his  obliging  himself  to  infeft 
the  heiT  in  the  lands  on  or  before  a  day  named,  or  when  the  heir  shall 
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Part  IlL  haTO  attained  a  specified  age — and,  3.  By  his  restricting  himself  to  a 
Chaptbr  III.  lif^^i^i^t  of  the  estata  The  second  method,  viz.,  hj  infeftment  in  tho 
lands  within  a  certain  time,  is  effectual  upon  the  same  principle  on 
which  money  provisions  in  a  marriage  contract  confer  a  jus  crediHf 
if  made  payable  at  a  time  which  may  arrive  during  the  father's  Ufa 
The  restriction  to  a  liferent  can  only  be  effected  in  moveable  rights 
through  the  medium  of  a  trust ;  in  heritable  rights  it  will  take  effect 
by  registration  of  the  sasine  by  which  the  rights  created  under  the 
contract  are  completed.  Obligations  of  the  nature  now  referred  to 
M.  12910.        Ai'O  immediately  prestable,  and  form  the  ground  of  diligence ;  Douglas 

V.  Douglas^  22d  July  1724.  The  husband  here  bound  himself  in  the 
marriage  contract  to  infeft  himself  before  a  precise  day,  and,  being 
so  infeft,  immediately  thereafter  to  resign  for  new  infeftment  to  his 
spouse  in  liferent  and  the  heirs  of  the  marriage  in  fea  It  was  found, 
that  he  could  not  grant  any  voluntary  deed  inconsistent  with  this 
settlement,  and  that  inhibition  at  his  son's  instance,  in  order  to 
enforce  its  provisions  in  his  favour,  was  effectual. 
HsiR'a  RIOHT9  The  obligation  not  to  contract  debt,  or  to  infeft  the  heir,  or  to 
iiBLR  ^AABiNB  ^^^i^<^^  ^^^  parout  to  a  liferent,  may  be  made  effectual  also  by  sasina 
Without  sasine,  although  the  heir  has  a  j««  crediH,  and  may,  there- 
fore, compete  with  creditors,  and  be  ranked  pari  pctssu  with  them,  it  ia 
evident,  that  he  can  have  no  preference  over  other  creditors,  because 
he  has  not  obtained  a  real  right,  which  is  necessary  to  give  a  prefer* 
enca  He  only  possesses  before  infeftment  the  power  to  obtain  or  to 
2  S.  633 ;  enforce  a  real  right.  Of  this  there  is  a  strong  illustration  in  FcUconer 
3^RoM,  L.  C.  y^  Wright,  22d  January  1824.  Here,  the  husband,  being  infeft  in  the 
lands,  disponed  by  marriage  contract  to  himself  in  liferent  for  his  life- 
rent use  allenarly  (terms  absolutely  exclusive  of  a  right  of  fee  remain- 
ing in  the  father),  and  to  the  bairns  of  the  marriage  in  fee ;  infeftment 
passed  only  in  favour  of  himself  in  liferent  allenarly  upon  the  precept 
in  the  contract,  but  there  was  no  infeftment  in  favour  of  the  only 
child.  Here  it  is  clear,  therefore,  that  the  real  right  of  fee  remained 
vested  in  the  father  by  virtue  of  his  original  infeftment  prior  to  the 
marriage,  and  that  the  fee  in  favour  of  the  child  stood  only  upon  the 
personal  right  created  by  the  conveyance  in  the  contract.  The  Court, 
accordingly,  held,  that  although  the  intention  was  clear  to  give  a  fee 
to  the  child,  that  had  never  been  effectually  done,  but  that  the  fee 
remained  vested  in  the  father  by  his  original  title,  and  that  it  had 
been  effectually  conveyed  by  a  trust-disposition  which  he  had  granted 
for  behoof  of  his  creditors  after  the  dissolution  of  the  marriage.  This 
M.  4289;  CA^e  should  be  carefully  compared  with  that  of  NewUmda  v.  New- 
\y^'  ^*  ^*  tewcfa'  CreditorSy  9th  July  1794.  This  is  a  leading  authority,  and  was 
affirmed  in  the  House  of  Lords,  26th  April  1798,  but  with  consider- 
able hesitation  on  the  part  of  the  Lord  Chancellor  Louohbobouoh. 
It  was  not  the  case  of  a  marriage  contract,  but  of  a  disposition  by  a 
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party  to  his  natural  son,  fortified  by  a  gift  from  the  Crown  as  uUimvs     Pabt  in. 
hosreSj  of  lands  in  favour  of  the  disponee  in  liferent  allenarly,  and  of  Chaftbb  HI. 
the  lawful  heirs  of  his  body  in  fee.    This  destination  by  force  of  the 
word  attenarljf  restricted  the  right  of  the  disponee  to  a  liferent  merely, 
and  a  competition  having  arisen  between  his  creditors  and  his  heir, 
it  was  found  that  the  fee  belonged  exclusively  to  the  heir.    There 
does  not  appear  from  the  report  to  have  been  any  infefbment,  and  if, 
therefore,  the  disponee  had  had  a  previous  title  by  infeftment,  as  in 
the  case  of  Falconery  there  can  be  no  doubt  that  the  creditors  would 
have  prevailed  by  attaching  the  real  right,  which  must  have  been 
preferred  to  the  heir's  personal  right ;  but,  the  disposition  being  his 
only  title,  there  was  no  room  to  presume  a  fee  reserved  by  him,  and 
the  fee,  therefore,  was  found  not  attachable  for  his  debts.   Where  the 
destination  is  to  the  father  in  liferent  for  his  liferent  use  allenarly,  Fiduciart  fee. 
and  to  the  children  ncucUuri  in  fee,  infeftment  in  these  precise  terms 
makes  the  fee  in  the  father  fiduciary  for  the  children.     See  the 
opinions  of  the  Judges  in  Hotddikh  v.  Spalding^  9th  June  1847.    It  9  D.  1204  -, 
is  very  uncertain,  however,  what  precise  powers  are  competent  to  a  ^57.  ^'    ' 
fiduciary  fiar  so  constituted.     In  Emslie  v.  Fraaer^  13th  February  12  D.  724. 
1850,  there  was  some  discussion  on  this  point     Here,  the  liferenter's 
infeftment  made  no  mention  of  the  fiars,  and,  an  action  of  declarator 
of  marches  having  been  instituted  by  the  liferenter,  it  was  found 
incompetent  after  his  death  to  transfer  that  action  against  the  fiar. 
When  the  infeftment  does  not  include  the  fee  of  the  children  nascituri^ 
their  right  is  not  made  real,  and  they  can  rank  only  as  creditors  by 
virtue  of  their  personal  right  to  the  fee ;  Dundas  v.  Lord  Dundas,  2  S.  145. 
23d  January  1823 ;  Falconar  v.  Moncrieff,  20th  June  1826.  3  S.  455. 

It  will,  of  course,  be  understood,  that,  even  when  infeftment  does 
pass  in  favour  of  the  children,  no  preference  is  thereby  conferred  upon 
them,  unless  by  the  destination  they  are  preferable ;  FtUUm  v.  King^  Hume,  533. 
January  181 1.  Here,  there  was  a  conveyance  by  the  father  to  him- 
self in  liferent,  and  to  the  children  in  fee,  and  sasine  followed  in  these 
terms.  It  was  pleaded,  that  the  father  being  bound  absolutely  to 
warrant  the  disposition  to  the  children,  their  right  of  fee  was  thereby 
guarded.  But,  it  was  held  that,  though  the  right  was  guarded,  it  was 
not  amplified  beyond  the  terms  of  destination,  which  by  established 
construction  imported  a  hope  of  succession  only,  not  liable  to  disap- 
pointment by  gratuitous  deeds,  but  subject  to  the  father's  power  of 
onerous  disposal. 


The  settlement  of  the  wife's  heritable  estate  is  regulated  generally  (h.)  Settle. 

UEHT  OF 
ESTATE. 


by  the  same  principles,  but,  with  this  exception,  that  when  her  heri-  ^^^  ^'  ^'*'*  ' 


table  estate  is  contributed  nomine  dotis,  and  settled  upon  the  spouses 

and  the  heirs  of  the  marriage  in  fee,  without  any  ulterior  destination  ^         . 

to  the  wife's  heirs,  the  fee  is  held  to  be  in  the  husband ;  Watson  v.  HaileR,  82. 


662 


LBCTURBS  OK  COKTETANCING. 


Pabt  m.  Johnstany  26th  July  1 766.  Here,  the  wife's  property  was  disponed  in 
CHAPnit  in.  f^vo^r  0^  ^^r  husband  and  herself  in  conjunct  fee  and  liferent,  and 
to  the  heirs  of  the  marriage  in  fee,  and  the  fee  was  held  to  be  in  the 
husband.  But  this  effect  is  prevented,  as  we  shall  afterwards  see,  if 
the  interest  of  the  husband,  or  of  both  spouses,  be  limited  to  a  liferent 
merely,  the  presumption  being  thus  excluded  that  it  was  intended  to 
divest  the  wife  of  the  fee. 

The  settlement  of  the  wife's  heritable  estate  is  contained  in  the 
subsequent  part  of  the  contract,  but,  as  its  construction  is  regulated 
generally  by  the  same  principles  as  that  of  the  husband,  it  will  be 
attended  with  convenience  to  advert  here  to  the  rules  by  which  in 
general  provisions  of  fee  and  liferent  are  regulated,  whether  occurring 
in  marriage  contracts,  or  in  other  deeds  of  settlement. 


CoffBTRVCTIOir 
OF  UBSTUrA- 
TIOV0  OF  FEE 
ARD  LIFBRBVr 
TOBTBJLVaSBfl. 


M.  wee  'Death 
"  bed,"  App«. 
No.  2. 


CoH0TBUCnOV, 
WHBir  FABTIBB 
IN  RELATION  OF 
PARENT  AND 
CHILD. 


Fee  and  liferent — The  fee  of  a  property  is  its  substance — the  thing 
itself  in  its  entire  being  and  extent — ^and  the  right  to  the  fee  implies, 
in  the  absence  of  special  restriction,  the  power  of  absolute  control 
and  disposal.  Liferent,  again,  is  the  usufruct  merely — that  is,  a  right 
to  the  fruits  or  produce  during  life.  The  fee  of  land,  therefore,  is  a 
right  to  the  land  itself,  with  power  not  only  to  reap  the  fruits,  but 
to  burden  and  sell  at  pleasure.  The  liferent  of  lands,  again,  is  a  right 
only  to  enjoy  the  produce,  consisting  either  in  the  actual  crops,  or  in 
the  rents ;  and  liferents  generally  must  be  exercised  salvd  rei  sub- 
itantid — that  is,  without  encroaching  upon  the  substance  of  the  pro- 
perty or  fee. 

The  rules  by  which  destinations  of  fee  and  liferent  to  strangers 
are  construed  are  shortly  these,  viz. : — 

A  conveyance  to  two  strangers  in  conjunct  fee,  or  to  two  jointly, 
and  their  heirs,  gives  the  equal  enjoyment  of  the  subject  pro  indimso 
to  both,  and,  when  either  dies,  his  heirs  take  his  pro  indivieo  share. 

If  the  grant  be  to  two  strangers  in  conjunct  fee  and  liferent,  and 
their  heirs,  the  introduction  of  the  word  liferent  gives  a  liferent  of 
the  whole  to  the  survivor,  at  whose  death  the  fee  is  divided  between 
the  heirs  of  both. 

When  the  destination  is  to  two  persons,  and  the  longest  liver,  and 
their  heirs,  upon  the  death  of  one  the  fee  of  the  whole  accrues  to  the 
survivor,  and  the  words  "  their  heirs"  are  construed  to  mean  the  heira 
of  the  survivor,  to  whom  alone  the  fee  descends  ;  Biaeett  v.  WcUkers^ 
26th  November  1799. 

Should  the  right  be  taken  to  two  persons  and  the  heirs  of  one  of 
them,  the  fee  belongs  to  him  whose  heirs  are  called,  and  the  right  of 
the  other  resolves  into  a  liferent 

These  rules,  although  applicable  in  some  measure  to  destinations 
in  favour  of  parents  and  chUdren,  whether  in  marriage  contmcts  or 
other  settlements,  are  subject  to  certain  general  considerations  result- 
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itig  from  the  relation  of  the  parties.    Of  these  we  shall  shortly  notice     Part  III. 
the  chief:—  CiiArani. 

As  nature  abhors  a  vacuum^  so  the  Law  will  not  permit  the  non-  Ym  canhot  bb 
existence  of  a  fee — that  is,  the  right  to  the  substance  of  the  property  inpendenu. 
with  the  powers  of  a  fiar  is  not  allowed  to  be  in  pendente,  and  is 
construed  either  to  remain  with  the  disponer,  if  he  have  not  clearly 
divested  himself;  or,  if  there  be  no  room  for  such  a  construction,  and 
the  disponer  be  undoubtedly  divested,  then  the  fee  is  in  the  party  to 
whom  it  is  expressly  destined ;  or,  if  that  supposition  be  excluded  by 
the  terms  of  the  destination,  as,  for  instance,  when  the  fee  is  bestowed 
upon  children  not  yet  born,  then  the  fee  is  construed  to  be  in  the 
parent,  although  the  liferent  only  be  bestowed  on  him,  and,  if  his 
right  be  strictly  limited  to  a  liferent,  as  by  the  addition  of  the  word 
alienarly  or  ordy,  he  is^  notwithstanding,  accounted  to  be  fiar,  but 
that  only  in  trust  for  behoof  of  the  children.     See  the  cases  ofgD.  1204. 
HoukUtch,  and  of  FcUconar,  already  cited.  ^  ®-  ^^• 

As  a  general  principle  it  may  be  stated,  that,  when  a  parent  is  the  Pahbnt  mot 
disponer,  it  is  not  readUy  presumed  that  he  intends  to  divest  himself  ^^;^-^;;^ 
of  the  fee.     The  natural  presumption  is,  that  he  intends  to  retain  of  fee. 
the  character  and  rights  of  proprietor,  and  that,  in  so  far  as  regards 
his  children,  the  settlement  is  made  in  the  contemplation  of  death, 
and  designed,  therefore,  to  confer  rights  which  will  not  become  perfect 
until  that  event  shall  happen. 

Another  principle  to  be  kept  in  view  is,  that,  when  the  destination  Fee  hot  fee- 
is  to  heirs  not  yet  bom,  the  law  is  reluctant  to  conclude  that  the  in-  ^^^^^^^ 
tention  was  to  give  a  fee  to  such  future  heirs.  It  is  of  the  genius  of 
our  law,  as  shown  by  the  precision  required  in  going  back  to  the 
vassal  last  seised,  that  the  fee  of  property  should  not  be  in  suspense ; 
and,  therefore,  although  children  nasdturi  have  a  fee  conferred  upon 
them  exfigurd  verborum,  no  such  absolute  right  is  in  reality  bestowed, 
unless  the  terms  used  be  such  as  clearly  to  establish  the  intention  to 
do  so,  and,  in  the  case  of  a  parent,  to  divest  the  ffranter  himself  _ 

X  EESUMFTIOES 

It  is  sometimes  difficult  to  determine  in  cases  of  this  description  as  to  fee  m 


where  the  fee  really  is,  and,  in  order  to  solve  such  questions,  recourse  ^I'J""^*"* 
is  had  to  certain  presumptions  arising  out  of  the  circumstances : —     and  child  :— 

(1.)  Of  these  presumptions  one  is  the  source  of  the  property — that  1.  PBEsimFTioif 
is,  whether  it  is  derived  from  one  of  the  parties  to  the  contract,  in  ^^^^^^  ^' 
which  event  the  construction  is  aided  by  a  reference  to  the  general 
improbability  that  the  proprietor  intended  to  denude  himself    The 
source  of  the  property,  therefore,  is  a  chief  element  in  determining 
where  the  fee  is,  if  the  terms  used  leave  any  doubt 

(2.)  Another  presumption  is  raised  by  marking,  wliether,  and  upon  2.  fboh  powbs 
whom,  a  power  of  disposal  is  conferred  ;  for  a  liferent  with  the  power  ^'  »"«*^*- 
of  disposal  is  in  the  main  equivalent  to  a  fee.  3,  ^^^  b„ss 

(3.)  A  third  index  is  derived  from  observing  whose  heirs  are  first  called  after 

^  HEIES  OF  MAE- 

EIAOE. 
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Part  III.     called  after  the  heirs  of  the  marriag:e ;  for  it  ia  a  uatural  conclosion 
Ciurru  111   ^^^^  ^^^  ^^^  ^  ^^  ^^^  part;  whose  heirs  (failing  issue  of  the  marriage) 
are  to  inherit  the  property. 

These  varioua  iadications,  however,  and  whatever  others  ma;  be 
suggested  by  ingeDuity  of  couatructioii,  must  all  bond  to  the  terms 
actually  employed,  when  these  are  quite  explicit  and  admit  of  no 
doubL  Uarriage  contracts  especially  are  onerous  deeds,  and  the  in- 
tention of  the  parties,  aa  declared  by  the  words  used,  most  rule,  and 
will  not  yield  to  a  presumption,  however  strong,  to  which  the  words 
employed  are  manifestly  opposed. 

Piovmomor  Iq  marriage  contracts  it  is  common  to  make  a  combined  settlement 
of  fee  and  liferent  for  regulating  the  interests  of  the  contracting 
parties  and  their  issua  These  are  provisions  of  conjunct  fee  and  life- 
rent to  the  parents  and  to  the  children,  or  «imply  of  liferent  to  the 
parents,  and  fee  to  the  children ;  in  r^ard  to  which  this  general  rule 
is  to  be  observed,  viz.,  that,  although  the  estate  provided  to  the  parent 
be  a  liferent,  the  fee  is,  notwithstanding,  still  vested  in  him,  unless 
terms  are  used,  so  express  as  to  exclude  the  possibility  of  such  having 
been  the  intention,  as,  for  example,  if  the  word  ailenarlj/  be  used 
(as  in  the  case  of  Newlanda,  «upra),  or  the  word  on/y,  that  excludes 
the  parent  from  a  fee  in  his  own  right 

The  principles  now  stated  are  amply  exhibited  in  the  authorities ; 
and  we  shall  cite  only  a  select  number  illustrative  of  the  different 
positiona  In  many  of  the  cases  various  presumptions  are  found  in 
combination,  while  in  others  the  decision  has  depended  chiefly  upon 
the  weight  given  to  some  one  or  other  of  them.  The  following  deci- 
_  sions  are  arranged  under  the  principles  which  appear  to  have  formed 

BRFumcE  TO    respectively  main  elements  in  the  judgment.     We  begin  with  those  in 
which  the  fee  has  been  determined  by  a  reference  to  the  source  of  the 
property.     In  Cutfibertson  v.  Thomson,  1st  March  1781,  it  was  decided 
that  a  disposition  of  heritable  subjects  by  a  father  to  his  daughter  in 
liferent,  and  her  children,  procreated  and  to  be  procreated,  in  fec^  ^vea 
the  fee  to  the  mother  of  the  children.     In  Creditora  ofRchtrtaon  v. 
Mason's  Dispones,  9th  December  I79o,  a  disposition  by  a  father  to 
his  daughter  and  her  husband,  their  heirs,  executors,  and  assignees 
whatsoever,  was  held  to  vest  the  fee  in  the  wife.     In  another  case, 
tiie  wife  by  her  marriage  contract,  in  the  event  of  her  succeeding  to 
certain  lands,  and  under  reservation  of  her  own  and  her  hosbaad's 
liferent  right,  disponed  t" 
This  destination  was  he) 
Campbell  or  Mackinnon, 
Lord  Cliauceilor  stated  i 
laud,  that,  where  a  land  t 
his  children  nascituri  in  f 
— a  necessity  arising  fn 
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fendenUf  although^  if  the  right  of  liferent  is  qualified  by  the  terms     Part  III. 
olknarly  or  ofUyy  the  parent's  right  is  reduced  to  a  liferent  or  fidu-  chapte«  III. 
eiaiy  fee    Upon  the  same  principle,  in  Muirhead  or  Faterson  v.  2  s.  617. 
Paterson,  16th  January  1824,  a  wife  having  disponed  heritable  pro- 
perty to  her  husband  and  herself  in  conjunct  fee  and  liferent,  and  to 
their  children,  whom  failing,  their  heirs  in  fee,  the  fee  was  held  to 
remain  in  the  wifa    The  case  of  Fraser  v.  Brown,  27th  March,  1 707,  M.  4259. 
is  yet  stronger.    Here,  in  a  postnuptial  contract  the  wife  disponed  her 
lands  to  the  husband  in  liferent,  and  the  heirs  procreated  and  to  be 
procreated  of  the  marriage,  whom  failing,  to  the  husband  his  heirs  or 
assignees,  in  fee,  heritably  and  irredeemably,  reserving  her  own  life- 
rent  Here,  the  husband,  in  a  question  at  the  instance  of  his  creditors 
with  his  widow  and  children,  was  held  to  have  been  liferenter  only. 
The  ultimate  destination  to  him  in  fee  gave  only  a  spea  aiLccessionis, 
being  a  substitution  after  the  heirs  of  the  marriage.     His  immediate 
right  was  a  liferent ;  and  it  was  held,  that  there  is  no  presumed  inten- 
tion immediately  to  denude,  when  a  spouse  is  the  disponer.    The  pre- 
sumption, therefore,  in  such  deeds  is  for  the  natural  meaning  of  the 
word  liferent    The  presumption  is  different,  when  the  conveyance 
comes  from  a  third  party,  in  which  case  there  can  be  no  doubt  of  the 
intention  immediately  to  divest,  and  so,  to  prevent  the  fee  from  being 
in  pendente^  it  is  held  to  go  to  the  parent  to  whom  the  liferent  is 
given,  of  which  we  have  a  precise  example  in  the  case  of  Cuihbert-  M-  ^279. 
son,  already  cited.     The  case  of  MackeUar  v.  Marquis,  4th  December 
1840,  is  to  the  same  effect  as  the  case  of  Fraser,  last  quoted.  3  D.  172. 

We  have  an  example  of  the  powers  of  fiar  being  bestowed  on  the  Examples  or 
nominal  liferenter  in  the  case  of  BaiUie  v.  Clark,  23d  February  1809.  ^^^™  ^' 

TT  «-i  1  i.<i«i.i-  11.      ^^^^  BESTOWED 

Here,  the  title  to  a  property  was  taken  to  a  father  in  liferent,  and  to  his  on  kominal 
son  nominaiim  in  fee — a  settlement  which,  in  the  ordinary  case,  would  i^>'^m^"*'»«- 
We  determined  the  fee  to  belong  to  the  son ;  but  the  destination  was 
subject  to  this  reservation,  that  the  father  should  have  power  to  burden, 
sell,  and  dispose  of,  the  property  at  pleasure  without  the  son's  consent. 
The  Court  held  that  this  reservation  clearly  made  the  father  fiar. 

An  example  of  the  ulterior  destination  of  the  property  determining  Examples  op 
io  whom  the  fee  is,  will  be  found  in  the  case  of  Pollocks  v.  Pollock,  4th  tbrmineo  by 
July  1 806.    There,  a  property  was  disponed  by  a  father  to  his  daughter  ulterior  des- 
and  her  husband  in  coi\junct  fee  and  liferent,  and  to  the  children  pro-  property. 
created  and  to  be  procreated,  whom  failing,  to  the  wife  and  her  heirs  M.  voce  "  Fro- 
and  assignees  in  fee,  and  the  survivor  of  the  spouses  was  expressly  !iHeir8"^&c 
restricted  to  a  limited  liferent.    An  action  having  been  brought  by  two  App«.  No.  6. 
of  the  children  to  have  the  mother,  who  survived,  ordained  to  give  up 
possession,  the  Court  held,  that  the  fee  was  in  the  mother,  and  that  the 
restriction  of  the  liferent  to  the  surviving  parent,  which  the  deed  ex- 
f>rcssly  stated  to  be  in  order  that  the  remainder  might  go  to  the  subsis- 
ence  of  the  children,,conferred  no  right  of  fee  upon  any  particular  child. 
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Part  III.         We  have  also  examples  of  the  fee  being  determined  by  the  force  of 
Chapter  m.   ^^^  expressions  used  in  a  disposition  by  the  husband  in  a  marriage 
contract  in  favour  of  himself  and  his  wife  in  conjunct  liferent,  and 
the  longest  liver  of  them,  and  their  heirs  and  assignees,  in  fee.     In 
iBh.  and  uii.  Forrester  and  Macgregor  y.  Forrester  e  Trvstees^  13th  April  1835, 
3  ?S)BB  \l  C.     ^^^  destination  was  held  to  give  the  fee  to  the  surviving  wife,  follow- 
733.  ing  the  authority  of  Fergusson  v.  M'Qeorge,  22d  June  1 739,  where  a 

M.  4202.  i)Qnd  ^  a  husband  and  wife,  and  the  longest  liver  of  them  and  their 

heirs,  was  also  held  to  carry  the  fee  to  the  surviving  wife.  In  these 
two  cases  it  is  to  be  observed  that  there  was  no  destination  to  the 
heirs  of  the  marriage  prior  to  the  calling  of  the  spouses  and  their 
heirs.  When  the  heirs  of  the  marriage  are  called,  that  affords  a  pre- 
sumption against  the  husband's  intention  to  give  a  fee  to  the  surviv- 
ing wife ;  and,  therefore,  where  the  disposition  was  to  the  husband 
and  wife,  and  to  the  longest  liver  of  them  two,  in  conjunct  fee  and 
liferent,  and  to  the  heirs  of  the  marriage,  whom  failing,  to  his  and 
her  heirs  equally  between  them,  the  wife  having  survived  was  found 
A  D.  749.         to  have  right  only  to  half  of  the  fee ;  Madden  v.  Currie's  Trustees, 

22d  February  1842.* 

Tbuct  bfveo-  In  examining  the  contract  of  marriage  in  connexion  with  the  move- 
cuw^imBREST  ^^^®  rights  of  the  parties,  we  had  occasion  to  observe,  that  the  right 
OF  HBIB8  AND    of  a  substituto  in  a  legacy — that  is,  of  one  appointed  to  enjoy  the 

bequest  after  it  shall  have  been  enjoyed  by  a  prior  legatee — may  be 
effectually  protected  by  the  appointment  of  trustees  in  whom  the  sum 
shall  be  vested.  The  constitution  of  a  trust  is  an  effectual  means 
also  of  securing  the  interest  of  heirs  and  substitutes  upon  whom  heri- 
table property  is  settled  by  marriage-contract,  excepting  in  so  far  as 
the  effect  of  sucli  trusts  is  now  limited  by  §  47  of  the  Entail  Amend- 
ment Act,  by  which  any  party  bom  after  the  date  of  a  trust-deed 
limiting  his  right  is  entitled  to  become  fee-simple  proprietor.  The 
eiScacy  of  a  trust  in  securing  the  fee  of  heritable  subjects  to  children 
6  S.  1125.        of  the  marriage  is  shown  by  Ewan  v.  Watt,  10th  July  1828,  where 

there  was  a  mortis  causd  deed  conveying  the  testator's  whole  heri- 
table and  moveable  property  to  trustees,  with  instructions  to  invest, 
for  behoof  of  the  testator's  son  and  the  son's  wife  for  the  liferent  use 
of  the  interest,  the  fee  being  bestowed  on  their  children.  Although 
the  trustees  named  did  not  accept,  the  fee  was  found  to  belong  to  the 
children,  because  of  the  existence  of  a  trust,  and  of  the  testator's 
manifest  intention.  It  will  be  advantageous  to  compare  this  case 
6  s.  1035.        ^^^^  WiUiamson  v.  Cochrane,  28th  June  1828,  which  was  the  bequest 

of  a  sum  of  money  to  a  daughter  in  liferent,  and  to  the  child  or 
children  of  her  body  in  fee — a  destination  which,  in  the  absence  of  a 
trust,  was  held  to  give  the  fee  to  the  parent 

*  See  the  case  of  Myles  v.  Caiman  roferrod  to,  aupra^  p.  437,  twU. 
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Already,  also,  we  have  had  occasion  to  remark  incidentally,  that  the     Paut  ill. 
fee  is  effectually  bestowed  when  the  fiar  is  expressly  named  ;  and  this  chapteb  ill. 
1  rale  holds,  even  when  the  person  named  is  a  child,  and  the  parent's  Nominailm 

'  liferent  not  strictly  limited.     Of  this  there  is  an  example  in  the  very  ^*^*^' 

instructive  report  of  Mackintosh  v.  Mackintosh^  28th  January  1812 ;  ^-  ^  5  ^  ^^^'^^ 

and  also  in  Dykes  and  Boyd  v.  Boyds,  3d  June  1813.     But,  although  y  c 

the  son  named  be  described  as  fiar,  no  fee  vests  in  him  immediately, 

if  the  previous  part  of  the  destination  imports  the  continuance  of  a 

fee  in  the  father ;  Wilson  v.  Olen,  14th  December  1819.     There  was  F.  c,  a  R 

there  a  conveyance  to  the  husband  and  wife  and  longest  liver  in  con-  ^-  ^-  '^^^' 

junct  fee  and  liferent  for  the  wife's  liferent  use  allenarly,  and  to  their 

son  nominatim  in  fee.     Infeftment  passed  in  favour  of  all  the  parties 

in  these  terms.    It  was  held,  that  there  was  no  fee  in  the  son. 

The  extent  of  the  wife's  right  under  a  destination  limiting  her  to  a 
liferent  is  clearly  brought  out  in  Gordon  v.  Baddon,  22d  June  1848.  lo D.  lasi 
Here  the  husband  and  wife  were  infeft  under  a  destination  to  them 
in  conjunct  fee  and  liferent,  for  her  liferent  use  allenarly,  and  to  the 
heirs  and  assignees  of  the  husband  in  fee.  It  was  held,  that  this 
gave  the  wife  a  liferent  only,  contingent  upon  her  survivance  of  her 
husband,  and  that  she  could  not  compete  with  her  husband's  creditors 
during  his  life,  but  was  entitled  to  have  her  right  of  liferent  reserved 
to  take  effect  in  the  event  of  her  survivance. 

When  the  whole  property  is  settled  by  one  comprehensive  expres-  Dertination 
sion,  the  effect  depends  upon  the  particular  terms  used.  A  convey-  perty,  heri- 
ance  of  the  whole  heritable  and  moveable  property  to  the  heirs  of  the  "^^^^'^  ^^^ 

MOVEABLP    TO 

marriage  leaves  the  rule  of  law  undisturbed,  the  word  heirs  being  heirs  of  the 
Jiexible,  so  that  the  heritable  property  descends  to  the  heir-at-law,  makriaok. 
and  the  moveable  estate  is  equally  divided  amongst  the  other  children 
or  executors.    A  sum  of  money,  therefore,  provided  to  the  heirs, 
divides  equally  among  the  children;  Macdoual  v.  Macdoual^  February  m.  12844. 
1727^      A  partner's  share  stipulated  to  "  belong  to  his  heir"  after 
his  death,   goes  to  his  executor  as  heir  in   mohUibus;  Irvine  v.  13D.  i3G7. 
IndnSy  16th  July  1851.     On  the  other  hand,  when  a  provision  heri- 
tably secured  was  given  to  a  daughter,  and  the  heirs  of  her  body,  it 
was  lield  to  descend  to  her  heir-at-law,  as  the  heir  in  heritage, 
althoug^li  bearing  to  be  designed  for  the  support  and  maintenance  of 
A,^  and  the  children  she  might  have ;  Botvie  v.  Bowie,  23d  Februaiy  F.  c. 
1809.       The  same  rule  prevails,  when  the  destination  is  not  to  heirs  Destination 
simply,  but  to  ih^  heirs  and  hairns  oi  i\iQ  marriage.     In  FcdTservice  l^^^^^^^ ''^^' 
V.   White,    17th  June  1789,  lanils  destined  to  heirs  and  bairns  were  m.  2317. 
found  to  belong  to  the  oldest  son. 

In  smaJl  subjects,  however,  especially  burgage,  and  where  the  cir-  ^^^g^^'^p^P^J^ 
umstATkC^  exclude  the  idea  of  keeping  up  a  family  estate,  the  rule  oagb  subjects. 
ields  to  construction,  and  will  not  prevent  effect  being  given  to  the 
u^ni/ost    intention  of  the  parent  clearly  expressed.    So,  where  bur- 
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Part  III.  gage  subjects  of  small  value  were  settled  upon  heirs,  but  otlier 
Chapter  IIL  <^I&uses  showed  that  the  intention  of  this  settlement  was  to  provide 

for  the  bairns,  the  destination  was  held  to  give  an  interest  to  all  the 
M.  985.  children  ;  Watson  v.  3cot^8  Yownger  Children^  13th  June  1760 ;  and, 

in  such  circumstances,  where  the  destination  is  to  heirs  and  bairns, 
M.  12991.  there  is  implied  a  power  of  division  to  the  father ;  Lamond  v.  Lamandf 
p.  710.  30th  July  1776.   The  correct  import  of  this  decision  is  given  by  Lord 

HAILEa 

Destihatiot         But,  when  the  settlement  is  in  favour  of  the  bairns  of  the  marriage, 

THE  MARRIAGE,  without  usiug  tho  word  heirs,  the  children  are  entitled  to  succeed  in 

oRTocHiL-       equal  shares  even  to  heritage  so  settled  ;   Carnegie  v.  Clarky  13th 

MARRIAGE.        FebruEry  1677.    The  principle  received  effect  in  Jardine  v.  Jardine^ 

M.  12840.        22d  January  1860,  where  the  provision  was  of  the  father's  whole  pro- 

12  D.  604.        perty,  heritable  and  moveable,  to  the  child  or  children  of  the  marriage. 

This  was  held  a  disposal  of  his  whole  succession  to  the  exclusion  of 

the  heir.     A  power  of  division  was  reserved ;  and  lands  purchased 

during  the  marriage  having  been  taken  to  the  father  and  his  heirs  and 

assignees,  it  was  maintained  that  this  was  an  exercise  of  the  power  of 

division  in  favour  of  the  eldest  son  as  heir-at-law.    But  the  Court 

rejected  that  interpretation,  holding  that  the  father  was  bound  by 

the  terms  of  the  contract,  according  to  the  principle  expressed  by  Mr. 

Inst.  ill.  8, 38.  Erskine,  that  a  destination  once  made  is  not  easily  presumed  to  be 

altered  or  innovated.^ 
Heir  mat  dis-       We  have  seen  that  the  heir  of  a  marriage  is  quodammodo  creditor 
RraHT*DHDBR     ^^  ^^^  fathcr,  under  the  destination  in  his  favour  in  a  marriage  con- 
THB  CONTRACT.  tHkct     Although  his  right  does  not  become  complete  during  the 
parents'  life,  it  confers,  nevertheless,  such  an  interest  as  can  be  effec- 
tually discharged  and  renounced  by  the  heir ;  and  the  renunciation 
is  valid,  and  retains  its  effect,  although  the  child  shall  predecease  the 
parent     The  validity  of  such  a  discharge  was  very  carefully  investi- 
F.  G.  gated  and   discussed  in  the  case  of  RouUedge  v.  Carruthers,  first 

4  Dow'g  App.    decided  by  the  Court  of  Session  upon  I9th  May  1812 ;  remitted  by 
the  House  of  Lords,  29th  June  1816 ;  adhered  to  by  the  Court  of 
2  B?r'h*  A       Session,  Majendie  v.  Carruthers,  16th  December  1819  ;  affirmed,  5th 
692.  *  June  1820.  Here,  an  only  daughter  granted  to  her  father  a  discharge 

of  her  claim  as  heir  of  the  marriage  under  his  marriage-contract  At 
a  distance  of  time  the  estates  settled  by  the  contract  were  claimed 
by  her  descendants,  who  challenged  her  discharge  as  incompetently 
granted ;  but  it  was  ultimately  sustained  as  sufficient  An  interesting 
p  121.  account  of  this  case  is  contained  in  the  volume  of  reports  published 

by  Mr.  Buchanan,  Advocate.    It  is  thus  settled,  that  the  heir  of  a 
marriage  can  discharge  his  right,  although  it  cannot  be  effectually 

*  Tlie  case  of  Wilsons  v.  Wilson's  Creditors,  infra,  p.  659,  was  held  to  be  a  ruling  pre- 
cedent in  the  case  otJanUne, 
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assigned  during  the  parents'  life,  as  wc  have  already  seen  in  the  case     Taut  III. 
oi  Maconochie.^  ChapteuIII 

mpra,  p.  647. 

Conquest,  we  have  already  found,  comprehends  all  the  property  Settlement 
acquired  by  industry  or  by  other  singular  title  during  the  marriage,  ^'  «>''<iu»^«T. 
bat  it  does  not  include  what  accrues  to  the  parent  by  succession  or 
I^cy;  Roe  v.  Fraaer  or  Rae^  23d  January  1810.     The  extent  of  F.  ^ 
settlements  of  conquest,  however,  depends  upon  the  terms  used,  being 
limited  by  any  specific  description  contained  in  the  deed.     Thus,  an 
obligation  on  the  husband  to  infeft  his  wife  in  all  lands  and  heri- 
tages which  he  should  conquest  during  the  marriage  was  found 
restrictable  to  heritable  subjects  acquired  in  property,  and  not  to 
include  leases;  Lady  DunfemHing  v.  The  Early  12th  March  1628;  M.  3048. 
while,  in  Duncany. Maes,  15th  February  1810,  we  find  leases  held  to  F.  C. 
be  embraced  in  a  more  extensive  provision  of  conquest.    There  is  in 
the  Juridical  Styles  an  example  of  the  settlement  of  conquest  in  a  I-  202,  3d  edit". 
marriage  contract,  given  to  the  wife  in  security  of  her  provisions,  and 
to  the  heirs-male  of  the  marriage.     A  substantial  interest,  however, 
may  be  given  to  the  wife  either  in  liferent  or  in  fee.    The  style  Power  of  dis^ 
referred  to  reserves  a  power  of  distribution  to  the  father.    This,  how-  ™ed™^pu^ 
ever;  is  implied  in  provisions  of  conquest,  but  to  be  exercised  in  such  vibions  op  con- 
a  manner  as  not  to  exclude  any  child ;  Dowie  v.  Dowie,  9th  January  ^j ^jgl^n^ 
1728.     When  the  conquest  is  settled  upon  the  children  nascituri,  in 
such  terms  as  to  give  them  all  an  interest,  the  father  cannot  dis- 
appoint that  arrangement  by  taking  the  titles  of  properties  acquired 
in  favour  of  his  heirs  and  assignees  ;  nor  can  such  a  destination  be 
construed  as  an  exercise  of  the  power  of  distribution  in  favour  of  the 
heir-at-law,  unless  expressly  so  stated ;  Wilsons  v.  Wilson's  Creditors,  Hume,  634. 
14th  June  1811. 

The  riffht  conferred  upon  the  children  of  the  marriage  by  a  pro-  Jtis  eredUi 
vision  of  conquest,  is  not  so  strong  in  its  effect  as  in  regard  to  estates  reoIr^^xo* 
detuaUj  settled  by  the  contract     It  does  bestow  a  jus  crediti  upon  conquest. 
the  parent's  death,  with  which  gratuitous  deeds  granted  by  him  can- 
/}0t  compete  ;  Russel  y.  Russdy  9th  March  1779.    But  the  children  M.  3072 ; 
have  no  poiwer  of  interference  whatsoever  during  his  life  in  order  to    ^^  ^^* 
wake  their  eventual  right  secure  by  ascertaining  the  amount  of  con- 
quest at  any  time;  Lawson  v.  Kennedy,  15th  February  1694  ^^-  ^"PP* 
Provisions  of  conquest,  whether  settled  upon  the  heirs,  or  upon 


*  In  ^€9i^  V.  Htng,  14th  February  1857,  the  Court  found  that  the  heir  of  a  marriage  19  D.  449. 
.ul  J  not  discharge  a  destination  contained  in  hia  father's  antenuptial  contract,  by  which 
>••  latter  disponed  his  lands  to  his  heirs-male,  whom  failing  to  the  heirs-female  of  that  or 
V  Mubaeqaent   inarriage,  whom  likewise  failing  to  his  own  nearest  heirs  and  assignees  in 

J x\xe  eldest   heir-female  succeeding  without  division ;  but  the  deed  contained  an  express 

/» iHUHi  M^MinBt   alteration  of  the  order  of  succession.    On  this  ground  a  distinction  was 
\vi>    between    that  case  and  the  case  of  Carruthers  of  Dorniont,  referred  to  in  the  text. 

'iistinctlon  will  be  found  pointed  out  in  the  opinion  of  Lord  Currichill. 
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Tart  iti.     heira  and  bairns,  or  upon  the  bairns  and  children  of  ilic  marriage, 
Ohaptbr  III   ^^^  construed  by  the  same  rules,  as  general  settlements  of  heritage  in 
'  similar  terms. 


Settlements 
dpon  second 
marriage. 


M.  13035. 

F.  C; 
2  S.  549. 


Inst.  iii.  8, 
§§  40,  42. 

9  D.  124. 


The  rule  which  permits  encroachment  upon  family  provisions  for 
the  purpose  of  making  a  moderate  and  reasonable  settlement  upon 
the  wife  and  children  of  a  subsequent  marriage,  extends  to  the  heri- 
table estate  as  well  as  to  moveable  property.  But,  when  such  poste- 
rior provisions  are  unduly  large  or  otherwise  irrational,  the  Court 
will  reduce  the  excess  ;  Dalrymple  v.  Sinclair,  23d  June  1748 ;  and, 
in  Wood  V.  Fairley^  3d  December  1823,  the  interest  of  the  represen- 
tatives of  a  first  wife  will  be  found  protected  against  a  settlement 
upon  a  second  family,  while  admitting  the  claim  of  the  widow  to  a 
reasonable  provision.  We  had  occasion  in  treating  of  the  marriage- 
contract  under  Moveable  Rights  to  point  out  the  difference  of  opinion 
which  exists  among  lawyers  upon  the  question,  whether  provisions 
to  any  extent  can  be  given  to  a  second  wife  or  family  out  of  property 
already  settled  by  a  prior  contract  in  such  terms  as  to  give  the  first 
family  a  proper  Ju^  crediti.  The  dicta  of  Erskine  upon  this  point  are 
apparently  inconsistent ;  and  the  Judges  of  the  First  Division  were 
equally  divided  in  the  case  of  Outhrie  v.  Cowan,  21st  November 
1846. 


Liferent 
annuity  to 

WIDOW. 


Provision  by 
locality, 


From  the  remarks  already  made,  it  is  clear,  that,  when  the  party 
has  any  intention  to  make  an  entail,  or  to  impose  limitations  or 
restrictions  upon  the  heir,  power  to  that  effect  must  be  reserved  in 
the  contract ;  and  the  safe  practical  rule  is  to  act  upon  the  assump* 
tion  that  no  limitation  of  the  heir's  right  will  be  permitted  which  is 
not  specified. 

Provisions  in  favour  of  ike  wife. — In  the  style  we  are  considering 
the  wife  is  provided  for,  not  under  the  destination  of  the  heritable 
estate,  but  by  a  liferent  annuity  to  be  paid  half-yearly ;  and  for  her 
security,  the  husband  obliges  himself  to  infeft  her  in  an  annuity  of 
the  specified  amount,  to  be  uplifted  from  the  lands  previously  con- 
veyed, or  from  any  agreed  on  portion  of  them. 

Instead  of  a  liferent  annuity,  the  widow  may  have  provision  made 
for  her  by  locality — ^that  is,  by  disponing  to  her  certain  specified  lands 
in  liferent  after  her  husband's  death.  By  this  method  her  income  will 
necessarily  fluctuate,  and  the  rents  to  which  she  obtains  right  will 
be  subject  to  deduction  for  public  burdens.  Undue  diminution  of 
her  income  may  be  guarded  against  by  specifying  a  minimum  annual 
amount,  and  obliging  the  heir  to  make  up  that  sum  annually,  when 
the  rental  of  the  locality  lands  sinks  below  it.  If  the  value  of  the 
lands  to  be  liferentcd  shall  depend  upon  any  use  which  exhausts  or 
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eficroackos  upou  the  substance,  it  should  be  carefully  marked,  whether     Pabt  in. 
the  liferenter's  enjoyment  is  or  is  not  to  preclude  her  from  such  use.  Chaiteb  III 
In  Eiston  v.  Eiston,  10th  June  1831,  a  mother,  the  original  proprietor,  ^  g  ^^^ 
baviog  restricted  her  right  strictly  to  a  liferent,  and  bestowed  the  fee 
on  her  son,  was  found  entitled  to  continue  the  working  of  a  quarry ; 
but  this  decision  was  opposed  to  the  opinion  of  eminent  lawyers. 

The  provision  in  favour  of  a  wife  has  this  important  effect,  that  it  Provision  to 
debars  her  claim  of  terce.    Formerly  that  legal  right  arose,  although  J^""^^ 
there  was  a  special  provision,  and  the  widow  got  both,  until,  by  i68i,  c.  lo. 
1681,  cap.  10,  upon  the  ground  of  the  ignorance  and  inadvertence  of 
writers  and  notaries  inserting  provisions  without  mentioning  the  terce, 
whereby  widows  claimed  both,  it  was  enacted,  that,  where  a  pro- 
vision is  made  for  the  wife  by  a  contract  or  other  deed  either  before 
or  after  marriage,  she  shall  thereby  be  excluded  from  the  terce,  unless 
it  be  expressly  provided,  that  she  shall  have  both.     The  widow  still 
gets  both,  however,  whenever  it  appears  that  such  was  truly  the  hus- 
band s  intention;  Ross  v.  Aglianby,  20th  January  1797;  reversed m. 4631 ; 
15th  December  1797.     In  order  to  exclude  all  doubt,  it  is  advisable  |^-  ?^,."/^. 
that  the  terce  should  be  discharged  along  with  the  wife's  other  legal  No.  6. ' 
claims ;  and  that  is  accordingly  done  by  her  acceptance  of  the  special 
provisions,  as  in  full  satisfaction  of  all  terce  of  lands,  &c.  &c.     The 
wife's  acceptance  of  a  special  provision,  though  contained  in  a  foreign 
deed,  bars  the  claim  of  terce;  Ooimtess  o/FindUUer  v.  Earl  of  Seafieldy  F.  C. 
•Sth  February  1814.     In  this  case  it  was  found,  that  the  equitable 
power  of  the  Court  in  awarding  aliment  to  widows  not  provided  or 
imperfectly  provided  cannot  be  exercised  when  there  is  an  antenuptial 
contract 

hj  the  style  under  review  there  are  two  obligations  of  infeftment  Obuoation  to 
gnmted — one  applicable  to  the  settlement  of  the  estate,  according  to  *^*''^"'  "^^ 
the  destination  in  the  contract,  upon  the  husband,  and  the  heirs  of 
the  marriage  and  other  substitutes — the  other  in  favour  of  the  wife 
in  security  of  her  annuity.    As  the  new  investiture  in  terms  of  the 
settlement  of  the  whole  estate  may  form  a  part  of  the  titles,  thero 
ought  to  be  furnished  every  feudal  means  for  completing  the  infeft- 
ment in  accordance  with  that  settlement.    The  wife's  infeftment  again 
will  form  a  temporary  security  only,  which  will  be  evacuated  by  her 
death,  and,  although  there  is  no  objection  to  a  double  manner  of  hold- 
ing for  the  perfecting  of  her  right,  and  in  some  circumstances  it  may 
be  expedient  to  frame  the  obligation  with  two  manners  of  holding, 
yet  in  general  the  object  will  be  cifectually  secured  by  infefting 
the  wife  base  in  security  of  her  annuity.    Tlie  clause  of  tenendas, 
therefore,   which  follows  the  settlement  of  the  estate  and  of  the 
jointure,  and  which  is  expletive  of  the  obligations  to  infeft  for  these 
two  objects,  is  divided  into  two  parts,  the  first  referring  to  the  settle- 
ment of  the  estate,  and  providing  for  infeftment  by  two  holdings. 
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within  a  short  time  specified.    Such  articles,  and  the  contract  follow-     Part  III. 
ingupon  them  when  executed,  produce,  of  course,  the  same  effect  as  Chaptbr  ill. 
an  antenuptial  contract,  because  equally  containing  conditions  ante- 
cedent to  the  marriage,  and,  therefore,  onerou& 

In  conclusion  it  may  be  remarked,  that  while  accuracy  and  preci-  Favourable 
sioii  ought  carefully  to  be  studied,  this  is  a  deed  in  which  the  Court  ^'JJI^^ob'* 
will  not  allow  the  plain  intention  of  the  parties,  fairly  deducible  from  contract  pro- 
the  general  nature  of  the  contract,  to  be  defeated  by  critical  objec- 
•  tions.     The  highly  onerous  character  of  the  mutual  considerations 
inductive  to  the  contract  of  marriage  obtain  for  it,  and  for  those 
whose  rights  depend  upon  it,  a  favourable  regard  and  construction. 
Of  this  we  have  two  recent  examples: — In  Reid  y.  Young,  25thi6S.  3G3. 
January  1838,  a  marriage  contract  provided,  that,  failing  children, 
the  free  estate  on  the  death  of  the  survivor,  calculating  the  whole  as 
moveable  whether  heritable  or  not,  should  divide  into  two  parts,  one 
for  the  wife^s  children  of  a  former  marriage,  and  the  other  for  the 
husband's.     Although  there  were  here  no  disponing  words  capable  of 
effecting  a  feudal  transmission  of  the  estate,  the  Court  held,  that  a 
clear  and  valid  obligation  had  been  undertaken,  to  which  effect  must 
be  given.     And,  in  MVowan  v.  Jaffray,  20th  July  1842,  the  wife's  4  D.  1546. 
whole  property  being  settled  by  the  marriage  contract,  and  the  hus- 
band s  property  in  ambiguous  terms  which  appeared  by  a  technical 
construction  to  limit  the  disposition  on  his  side  to  a  part  only  of  his 
property,  the  Court,  upon  a  view  of  the  general  scope  and  intention 
of  the  settlement,  held,  that  it  included  the  husband's  whole  estate, 
heritable  and  moveable,  at  his  death. 


2.  7%^  Disposition  mortis  causa. 
'  A  proprietor  of  heritable  subjects  has  unlimited  power  of  alienating  Teotamemt  im- 
them  by  deeds,  of  which  the  effect  may  either  be  immediate  during  ^^^ygy'^H^H^ 
his  JJfe  or  suspended  until  his  death ;  and,  if  he  is  not  fettered  by  an  taoe. 
entail,  or  by  conditions  otherwise  effectually  imposed,  he  may  convey 
to  strsngeTSj  excluding  even  his  own  issue  from  the  succession.   Heri- 
tage, hoi^ever,  cannot  be  conveyed  by  a  testamentary  deed.    In  the 
case  of  JWontgomeriSy  we  have  already  seen,  how  emphatically  the  Bell's  Folio 
most  eminent  Lawyers  denied  the  possibility  of  directing  the  descent  f  ^o^^Jf  5  7. 
ofheritBhie  property  by  a  nomination  of  heirs.    In  Brand  v.  Brandy  M.  15941. 
4th  December  1735,  the  attempt  to  convey  an  heritable  right  by  a 
testazaentsLxj  deed  was  found  null.    The  executor  was  here  appointed 
cessioner  and  assignee  in  and  to  the  sum  of  ^500  heritably  secured ; 
but  th&t  iras  decided  to  be  no  transmission,  there  being  no  de  pro^ 
senti  dispositive  words.    In  like  manner  an  assignment  in  a  testament 
was  fouTiA  ineffectual  to  convey  a  debt  secured  by  adjudication,  there 
Woinpr    ^o    vrords  of  conveyance  or  description  of  subjects  proper  to 
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heritage ;  Galloway,  12th  January  1802.  We  liave  already  had  occa- 
sion to  remark  also  that  heritage  is  not  carried  by  a  foreign  testament, 
although  executed  in  a  country  where  real  property  may  be  so  con- 
veyed. Of  this  there  is  an  example  in  Crawfurd's  Younger  Children 
v.  Orawfurd,  14th  January  1774.  The  reason  is,  that  a  testament  is 
the  suprema  vohmtaa  of  the  testator — ^the  ladt  expression  of  his  will 
with  respect  to  the  disposal  of  his  property.  But  that  is  a  mode  in 
which  our  jurisprudence  does  not  permit  heritable  property  to  be 
transmitted,  the  law  of  death-bed  being  express  in  annulling  any  con- 
veyance granted  within  sixty  days  of  death,  if  the  testator  at  its  date 
laboured  under  the  disease  of  which  he  died,  and  did  not  afterwards 
give  proof  of  convalescence  by  going  to  kirk  or  market  without  sup- 
port. The  distinction,  then,  between  the  conveyance  of  moveables, 
and  that  of  heritage  mortis  causd,  is  this,  that  the  former  expressly 
contemplates  the  death  of  the  grantor,  as  the  condition  and  term  of 
the  grantee's  right,  while  heritage,  on  the  other  hand,  can  only  be 
conveyed,  whether  the  transference  is  to  take  effect  after  death  or 
before  it,  by  a  deed  inter  tfivos.  This  is  distinctly  marked  in  the  case 
of  Stewart  v.  Stewart,  15th  November  1803,  noticed  by  Mr.  Sandford 
in  his  work  on  heritable  succession.  The  judgment  of  the  Court 
was : — ''  In  respect  the  deed  is  in  the  form  of  a  latter  will  and  testa- 
^^  ment,  and  leaves  and  bequeaths  the  landed  estates  in  certain 
^'  terms,  but  contains  no  proper  disponing  words,  nor  is  in  any  respect 
''  a  deed  irtiter  vivos,  finds  it  ineffectual  to  convey  heritaga"  It  is 
equally  futile  to  attempt  to  interrupt  the  legal  course  of  succession 
by  words  of  disinheritance.  Exhcereditation  is  not  a  nomen  juris  by 
the  Law  of  Scotland ;  and  a  writing  declaring  certain  heirs  to  be 
disinherited  conveys  no  right  to  any  one;  Stoddart  and  Riddd  v. 
Thomson,  5  th  February  1734.  The  heir-at-law,  therefore,  can  only 
be  excluded  by  granting  an  effectual  conveyance  to  another  party. 

But,  although  heritable  property  cannot  be  conveyed  by  a  writing 
merely  testamentary,  that  is  only  because  such  a  writing  does  not 
contain  dispositive  words.  There  is  no  incompetency  in  combining 
with  a  testament  a  disposition  of  heritage ;  and  such  a  conveyance 
will  receive  effect,  whenever  it  contains  words  of  transference  appli- 
cable to  the  transmission  of  heritable  subjects ;  Douglas  v.  Allan, 
llth  July  1733.  But  this  effect  will  not  follow  from  the  use  of  the 
words,  "  /  give  and  beqvsath,"  or  "  1  legate,"  for  these  mean,  "  /  give 
'' at  my  death ;*  the  terms  must  be,  '' /  give,  grant,  and  dispone," 
which  are  effectual  to  convey  any  heritable  subject  clearly  compre- 
hended in  a  general  or  special  description.  It  does  not  appear  to  have 
been  settled  that  the  word  dispone  is  indispensable,^  and  tbo  lan- 
guage of  Mr.  Erskine  leaves  it  uncertain,  whether  he  considered  it  to 

*  The  decisions  appear  to  establiHh  that  the  word  "  dispone"  is  a  vox  ttgnata^  the  use  of 
whicli  is  csKontial  to  the  convt^yance  of  land.  This  will  l>e  found  recognised  in  the  t<^xt, 
sfiprn,  p.  520,  whpie  reference  is  made  to  Ross's  L.  C.  i.  pp.  21,  22. 
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be  essential    But  that  word  ia  invariably  used,  and  muat,  therefore,     ^^^r  IIL 
be  regarded  by  the  Conveyancer  as  the  term  most  to  be  relied  upon.  Gbaptbr  ill. 
Accordingly,  whenever  the  word  dispone  occurs,  it  makes  an  effectual 
transmission  of  the  heritable  subjects  named,  whether  these  be  spe- 
cially described  or  whether  they  be  comprehended  under  a  general 
description — such  as,  the  whole  heritable  estate,  or  the  whole  heri- 
table property.    The  usual  method  of  making  settlements,  therefore, 
is  to  have  special  conveyances  of  particular  estates  or  subjects  (and 
it  is  attended  with  groat  practical  convenience  to  have  a  separate 
coQvejance  of  each  subject),  and,  in  addition  to  such  special  disposi* 
tioQs,  a  general  disposition  and  settlement,  conveying  the  whole  heri- 
table and  moveable  property  which  shall  belong  to  the  grantor  at  his 
death.    Such  a  general  disposition  will  not  convey  the  feudal  right 
to  the  subjects,  unless  it  contain  the  proper  feudal  clauses,  nor  will 
it  transfer  the  moveable  property  like  a  special  assignation,  but  it 
gives  a  clear  legal  right,  capable  of  being  made  effectual  by  action 
against  the  heir.    The  essential  points  are,  therefore,  that  dispositive  Ths  descrip- 
words  of  de  proBsenti  conveyance  be  used,  and  that  the  description,  ]['^ly  to 
however  general,  be  inclusive  of  heritable  property.     In  Welsh  v.  bebitaoe. 
CairrUe,  28tli  June  1809,  the  party  assigned  and  disponed  "every  F.C.;  i  Ross, 
"moveable  and  immoveable  subject"   belonging  to  him,  and  this 
was  held  sufficient  to  carry  a  house ;  and,  in  Olover  v.  Brough,  7th  F.  c. ;  i  Boss, 
December  1 810,  the  testator  having  disponed  "  every  subject  whether  ^•^'  ^^ 
"heritable  or  moveable,  belonging  to  him,^^  this  was  sustained  on 
this  ground,  as  stated  by  Lord  President  Blaib,  vis. : — "  To  make  a 
'  valid  settlement  of  heritage,  nothing  more  is  necessary  than  dis- 
'*  positive  words  expressing  the  will  of  the  grantor.     This  is  a  general 
"settlement  of  heritage,  to  be  made  effectual  by  adjudication  in 
"  implement.*' 

The  words,  '^  all  estate,  real  and  personal,"  are  sufficient  with  dis- 
[K)sitive  terms  to  convey  the  whole  heritage  and  moveables  of  the 
i-^ranter ;  Drummond  v.  Drummond,  1 7th  July  1 782.    Such  general  M.  2313. 
descriptions,  however,  do  not  carry  subjects,  which,  according  to  the 
ordinary  use  of  the  terms  employed,  cannot  be  held  to  be  included ; 
^nd  in  Browns  v.  Bower,  Jkc,  26th  January  1770,  a  disposition  of  M.5440; 
*•  means  and  effects,  heritable  and  moveable,"  was  held  insufficient  ^^*^^^*'»  ^32' 
to  convey  a  house.     It  is  recognised  as  a  rule,  that,  when  dispositivo 
u  ords  are  used,  the  question  is,  Wliat  was  the  deceased's  intention  ? 
iiud,  in  Robertson  v.  Robertson,  17th  June  1785,  a  conveyance  of  M.  15947. 
.roods,  gear,  debts  or  sums  of  money,  was  held  to  include  a  debt 
secured  by  adjudication. 

As  heritage  cannot  be  conveyed,  so  neither  can  it  be  burdened  Heib  not 
vvitli  legacies,  by  a  testament  to  the  heir;  Govan  v.  Setons,  28th  ^^^^™ 
January  1812.     When  legacies  or  provisions  are  intended  to  burden  p  q 
rlio  heir,  they  must  be  constituted  in  a  form  not  testamentary.   Bonds 
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PabtIII.  of  provision  will  produce  this  eiFecty  the  heir  being  bound  by  his 
CHApnR  III.  ancestor's  obligations,  unless  entitled,  as  under  an  entail,  to  take  the 
Mode  op  uak-  Iftnds  free  of  his  predecessor's  debts.  Another  mode  is  to  make  a 
iNo  LBOA0IB8  spocial  dispositiou  in  favour  of  the  heir,  and  to  charge  the  provisions 
AGAINST  THE  &&  ^al  burdeus  affecting  the  land.  The  manner  of  constituting  real 
HBiB.  burdens  we  shall  afterwards  examine.  The  testator  may  also,  in  such 

a  disposition,  reserve  power  to  himself  to  burden  the  estate,  and 
exercise  that  power  afterwards,  the  writing  by  which  it  is  exercised 
being  reckoned  a  part  of  the  same  deed ;  but  the  heir  cannot  be  bur- 
dened by  a  mere  deed  of  legacies. 

While,  however,  a  testamentary  bequest  of  heritage  cannot  operate 

directly  to  affect  the  heir's  right  of  succession,  it  may  be  made  under 

circumstances,  which  will  indirectly  secure  fulfilment  of  the  testator's 

intention ;  for,  if  the  heir-at-law  be  benefited  by  the  testament  by 

DocTRiHE  OF     which  heritage  is  bequeathed,  he  will  not  be  entitled  to  refuse  effect 

APPROBATE  AMD  ^o  tho  bcquost  of  heritage,  while  taking  advantage  of  the  provision  in 

his  favour.  This  is  the  doctrine  of  approbate  and  reprobate,  which 
M.  617.  is  well  illustrated  by  the  case  of  Cunningham  v.  Cunningham,  T7th 

January  1 758.     Here,  the  heir-at-law,  having  received  benefit  as  re- 
siduary legatee,  was  held  thereby  debarred  from  challenging  a  legacy 
of  Scotch  heritable  property ;  and  the  rule  is  also  clearly  exemplified 
Iw^i^ksh      ^  ^^®  subsequent  case  of  Dundas  v.  Dundas,  14th  January  1829, 
App.  460.    '    afiirmed  22d  December  1830. 

Law  of  death-  ^ho  rule  which  denies  effect  to  dispositions  of  heritage  executed 
BED.  upon  deathbed  has  been  regarded  by  the  highest  legal  authorities  in 

England  as  excellent  in  its  principle  and  effects.  It  took  its  rise,  no 
doubt,  in  the  ancient  favour  with  which  the  heir  was  regarded,  as  well 
as  the  supposed  incapacity  of  a  dying  man  to  judge  aright  of  his  set- 
tlements, and  the  propriety  of  affording  him  protection  against  those 
by  whom  he  may  then  be  surrounded.  We  have  already  noticed  the 
circumstances  which  afford  a  presumption  in  law  that  the  deed  was 
made  on  deathbed.  The  objection  extends  also  to  deeds  made  by  a 
person  under  sentence  of  death. 
Holograph  One  of  the  most  important  effects  produced  by  the  law  of  death- 

SETTLEMEMT  feed  is,  that  holograph  deeds,  which  do  not  prove  their  own  dates,  but 
cuTED  ex  capiie  ^^  taken  to  be  of  the  date  least  prejudicial  to  the  heir,  are  necessarily 
lecti.  presumed  to  have  been  executed  upon  deathbed ;  MaiUand  v.  Mai^ 

F.  C.  landy  16th  May  1815.^    It  is,  therefore,  of  vital  importance  to  the 

effect  of  mortis  causa  deeds,  that,  although  written  by  the  testator, 
Deeds  rbdu-  the  execution  of  them  should  be  attested  by  witnesses.  The  deeds 
S"  ^  ^^  which  may  be  reduced  on  the  head  of  deathbed  embrace  all  prejudi- 

19  D.  178.  *  8ee  the  case  of  Fairholme  v.  Pringle  and  Others^  16th  Decemher  1856,  where  a  qaes- 

tion  was  raised  as  to  the  relevancy  of  a  defence  alleged  to  be  insufficient  to  eladc  the  legal 
presumption :  but  the  relevancy  was  sustained,  and,  in  place  of  trial  by  a  jary,  the  Court 
allowed  a  proof  by  commission. 
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cial  to  the  heir,  either  by  direct  conveyance  of  heritage,  or  by  the     Part  III. 
gratuitous  transference  of  moveable  obligations^  whereby  the  heir  may  cuj^tbr  III 
be  ejcposed  to  claims  arising  from  the  insufficiency  of  the  personal 
estate  to  liquidate  the  claims  properly  affecting  it ;  Cowie  v.  Brown,  M.  3220. 
^(r.,  22d  July  1707.    No  deeds,  therefore,  executed  upon  deathbed, 
can  withstand  the  challenge  of  the  heir-at-law,  excepting  such  as  the 
testator  was  under  an  obligation  to  grant     Gratuitous  bonds  of  pro- 
vision, accordingly,  and  legacies,  are  reducible  by  the  heir,  in  so  far 
as  they  affect  the  heritable  estate ;  Campbell's  Younger  Children  v.  M.  3232. 
CampbeUy  15th  November  1757.     But  family  provisions,  although 
granted  on  deathbed,  are  not  reducible  when  they  are  made  in  imple- 
ment of  a  prior  legal  obligation;  Forbes  v.  Forbes,  11th  February  M. 3277. 
1755,    The  heritable  estate  was  here  by  marriage  contract  provided  Resebybdfac- 
to  the  heir-male  of  the  marriage,  with  this  reservation,  that  the I^^oej^^kd^ 
granter,  etiam  in  artictdo  mortis,  should  have  power  to  provide  a  cer- 
tain sum  for  his  younger  children.    This  power  having  been  exercised 
on  deathbed,  the  provision  was  reduced  by  the  Court  of  Session.   But 
the  House  of  Lords  decided,  that  the  bond  having  been  granted  in  M.  3284. 
execution  of  a  faculty  reserved  in  the  contract  of  marriage,  the  ex- 
ception of  deathbed  did  not  lie  either  against  the  principal  sum  or 
annualrent  thereof. 

Since  a  father  lies  under  an  obligation  to  maintain  his  younger  Onerous  deeds 
children,  he  may,  upon  deathbed,  provide  a  sum  for  their  aliment  ^^  ^*^™^^- 
during  minority ;  and  he  may  also  settle  a  jointure  upon  his  widow  Ersk.  Inst.  iii. 
not  exceeding  the  legal  terce.     This  was  found  in  a  case  in  which  the  ®'  ^' 
testator  was  not  infeft ;  Logan  v.  Campbell,  18th  December  1758 — a  M.  428. 
decision  which  illustrates  also  the  power  to  grant  aliment  to  younger 
children. 

The  heir's  right  of  challenge  is  excluded,  if  he  is  deprived  of  the  Exclusion  op 
succession  by  a  deed  executed  by  the  ancestor  when  in  liege  poustie,  ^e^^uH^^ 
that  is,  while  in  health,  and  possessing  the  legiHma  potestas  to  dis-  i>e>^* 
pose  of  his  estate  at  pleasure.     The  heir's  challenge  being  founded  in 
principle  upon  the  incapability  of  a  party  to  dispose  of  his  estates 
upon  deathbed,  the  grounds  of  that  challenge  are  removed,  if  there 
he  a  deed,  not  executed  upon  deathbed,  and  remaining  effectual  at 
tlie  granter's  death,  by  which  the  heir  is  excluded.     His  right,  how-  Right  of 
ever,  revives,  if  the  liege  poustie  deed  be  revoked  even  pro  bremssimo  kbvives'on  ke- 
intervaUo,  and  he  may  sue  for  reduction  of  other  deeds  not  made  in  vocation  op 
^iege poustie,  which  have  not  been  accepted  or  homologated  by  himself,  ^d^""^'^ 
in  the  same  manner  as  if  his  right  had  never  been  excluded ;  Moir  v.  f.  C.  ;  2  Sh. 
^f^^d^e,  2d  March  1820;  affirmed  1st  March  1824.     Here,  a  deed,  ^^^  £^5^ 
Lxccuted  on  deathbed,  revoking  all  prior  settlements,  and  making  a  646. 
lew  disposition  of  the  testator's  property,  was  reduced  as  regarded 
he  disposition,  but  held  effectual  to  revoke  the  prior  settlement. 
riius,  from  favour  to  the  heir,  an  effectual  revocation  may  be  made  on 


668  LECTURES  ON  CONVEYANCIKO. 

Part  III.     deathbed,  even  in  a  deed  reducible  at  his  instance  as  prejudicial ;  and 

CuAFTEB  III.  ^^^  right  being  thus  let  in,  he  cannot  be  excluded  by  a  declaration 

that  the  purpose  of  the  revocation  is  to  revive  a  prior  deed,  by  which 

13  D.  492.        he  was  excluded ;  Kery.  Erskine,  Jkc,  16th  January  1851.*    A  deed 

M.  3188.  is  effectually  revoked  by  being  cancelled ;  FitUay  v.  Birkmire,  29th 

July  1779. 
MuOT  DBBD  OF       ^^^  question  has  excited  great  diversity  of  views,  whether  a  settle- 
HEvocATioN  BE  mcut  of  Scotch  heritage  can  be  effectually  revoked  by  a  foreign  deed^ 

not  probative  according  to  the  law  of  Scotland.    By  some  eminent  i 

Lawyers  it  is  held  that  the  revocation  of  a  settlement  of  heritage  I 

being  a  deed  of  importance,  and  a  writ  importing  heritable  title  in  | 

terms  of  the  Act  1579,  cap.  80,  must  be  executed  according  to  the 
solemnities  imposed  by  that  statute,  and  by  the  statute  1681,  cap.  5. 
By  others  it  is  held,  that  revocation  is  not  a  writ  importing  heritable 
title,  but  only  an  act  by  a  party  exercising  power  over  his  own  unde- 
livered deeds.    Again,  the  result  is  thought  to  depend  not  upon  an 
absolute  incompetency  in  the  foreign  deed  to  effect  a  recall,  but  upon 
whether  it  sufficiently  expresses  the  intention  to  do  so.     The  case  of 
M.  15585;        Dundos  V.  Dundos,  25th  February  1783,  is  cited  as  decided  by  Lord 
l^Ross,  L.  C.     Thurlow  upon  defect  of  evidence  of  intention ;  and  there  is  a  series  of 
decisions  in  which  revocation  in  an  English  will  of  all  wills  previously 
5  S.  897 ;         made,  and  also  of  all  testamentary  dispositions  previously  made,  has 
1  Ro88,  L.  C.     been  found  ineffectual  to  recall  a  settlement  of  heritable  property  in 
7  Wil  &  Sh      Scotland  ;  Fordyce  v.  Cockburn^  5th  July  1827  ;  Cameron  v.  Dick's 
Aop.  ioe ;        Trustees,  29  th  August  1 833.    The  whole  authorities  are  reviewed,  and 
406.^^*  ^  ^'     *^®  different  doctrines  investigated  in  Leitlis  TrvsteesY. Leith,  6th  June 
10  D.  1137 ;      1848,  where  the  opinion  of  the  majority  of  Court  was,  that  a  disposi- 

1  lio8»,  L.  C.     tion  of  Scotch  heritage  may  be  revoked  by  an  English  will     But  it 

'  was  decided,  that  an  English  will,  revoking  '*  all  former  wills,  codicils, 

"  and  testamentary  dispositions,"  was  not  intended  to  revoke,  and 
did  not  revoke,  an  antecedent  Scottish  trust  disposition  of  heritage 

When  there  is  an  express  revocation,  the  testator  cannot  prevent 
the  revival  of  the  heir's  right  by  merely  declaring  the  subsistence  of 
the  prior  deed,  so  as  to  exclude  the  heir,  if,  in  truth,  the  conveyance 
in  prejudice  of  the  heir  is  altered,  in  such  a  manner,  that  no  right  re* 
mains  in  the  grantees  of  the  liege  poustie  deed    See  Lord  Chancellor 

2  Bligh's  App.   Eldon's  judgment  in  Crauford  v.  CouUs,  14th  March  1806.     In  order, 
f^p  r/^"'     therefore,  to  debar  the  heirs  right  to  challenge  deeds  made  upon 

deathbed,  there  must  be  a  deed  made  in  liege  potistie,  whereby  he 
is  excluded,  and  power  reserved  to  the  maker  to  alter;  and  then 
alterations  may  be  made  even  upon  deathbed,  by  either  of  the  fol- 
(^oNDiTiosAL  lowing  methods,  viz., — (1.)  A  rovocation  may  be  inserted  in  the 
uEvot'ATioN.  subsequent  deed,  but  subject  to  this  declaration,  that  the  prior 
deed  shall  subsist  in  case  the  later  one  shall  be  ineffectual.    The 

13  D.  223.  *  Sec  also  the  case  of  Ershinc  v.  Tdfcr^  i&c.^  3(1  December  1860. 
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last  disponee  is  thus  enabled  to  say  to  the  heir — ^You  have  no  inter-     Part  III. 
est  to  reduce  this  deed,  because,  although  I  were  excluded,  the  liege  chaptbb  III. 
potatie  deed  will  take  effect     In  this  way  the  ultimate  disponee  is 
secure,  because  it  is  the  heir  alone  who  has  the  right  to  challonga 
(i.)  The  heir's  right  continues  debarred,  if  no  revocation  be  inserted  Rbvocation 
in  the  later  deed,  for  then  it  is  held  to  be  executed  under  the  reserved  B^xLraRED 
powers  of  the  first ;  and,  although  the  disposition  of  the  property  be  dbpobition. 
altered,  that  forms  no  implied  revocation  of  the  prior  deed,  because 
the  new  deed  is  founded  upon  its  reserved  power  to  alter,  and  the  very  6  Br.  Snpp., 
execution  of  the  new  deed,  therefore,  is  a  declaration  of  the  continued  ^9 !  \  r^*^*' 
snbsistence  of  the  first ;  Rotuan  v.  Alexander,  22d  November  1 775  ;  L-  C-  663. 
Roxburghe  v.  Wauchope,  29th  May  1820.     Tlie  power  to  burden  and  2  Bligh'B  App. 
alter  may  be  exercised  upon  deathbed,  although  the  words  etiam  in  l.  c.  659.  ^^' 
artiado  mortis  be  not  inserted  in  the  reservation,  because  by  the  dis- 
position the  heir's  right  is  excluded,  and  the  disponee  is  subject  to 
the  reserved  power ;  Douglas  v.  Douglas,  22d  June  1670 ;  Buchanan  2  Br.  Supp., 
F.  Buchanan,  August  1758.  ^1^  3255. 

Destinations  in  conveyance  of  Heritable  Svhjects. — In  order  to 
qualifjr  him  to  prepare,  or  to  judge  of  the  effect  of,  a  settlement,  it  is 
very  necessary  that  the  Conveyancer  be  acquainted  with  the  terms 
ordinarily  used  in  the  destinations  of  heritable  property,  and  the  pre- 
cise results  which  follow  from  the  use  of  those  terras.  We  shall, 
therefore,  shortly  examine  the  meaning  of  the  different  terms  by 
which  heirs  are  designated,  and  the  effects  which  flow  from  different 
modes  of  expression  used  in  their  appointment. 

The  general  terms,  "  heirs,"  and  "  heirs  in  general,"  include  all "  Heirb." 
who  are  heirs  by  law,  as  heirs  of  line  upon  whom  the  law  bestows  the  „  HeirbTn  oe 
Jiuda  atUiqua,  i.e.,  heritable  property  acquired  by  inheritance — heirs  *'  neral." 
of  conquest,  who,  in  the  ascending  line  among  brothers,  succeed  to 
tbe/eudum  novum,  or  property  acquired  by  singular  title — ^and  heirs 
named  by  a  previous  destination,  who  are  called  heirs  of  investiture. 

The  phrase  "  heirs  whatsoever"  was  originally  introduced  when  "  Heirs  what- 
there  was  a  strict  interpretation  in  favour  of  the  superior,  in  order  to    ^*^^''"- 
exclude  his  claim  to  the  estate  upon  failure  of  heirs  of  the  investi- 
ture.    **  Heirs  whatsoever"  is  equally  comprehensive  with  the  single 
word  ^^  heirs,"  and  is  applicable  to  the  same  classes  of  heirs,  meaning 
in  every  case  those  whom  the  law  points  out.    When  lands  are  dis- 
poned, therefore,  to  a  person  named,  and,  failing  him,  to  the  disponer's 
heirs  whatsoever,  the  property,  upon  failure  of  the  disponee,  will  go 
to  the  grantor's  heir  of  line,  if  he  obtained  it  by  inheritance.     If  it 
was  acquired  by  purchase  or  other  singular  title,  it  will  go  to  his  heir 
of  conquest.     If,  again,  it  was  held  under  a  previous  investiture,  it 
will  go  to  tlie  heirs  named  in  the  investiture,  if  such  appears  to  have 
:>cen  the  testator's  intention.     Of  this  we  have  an  example  in  Mac-  M.  2312. 
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App.  237. 


The  fixed 
meaning  rules. 

M.  2315. 


latichlan  v.  GampbM,  12th  January  1757.  Here,  under  "heirs  what* 
^*  Boever/'  there  was  held  to  be  called,  not  the  heir  of  line,  who  was 
the  son  of  a  daughter)  but  the  heir-male,  as  being  the  heir  of  inyesti* 
ture  pointed  out  by  a  prior  wadset,  of  which  the  deed  in  question  was 
partly  a  renewal  In  Douglas  v.  Douglas^  4th  March  1777,  the  claim 
of  a  party  as  heir  of  investiture  to  subjects  destined  to  *'  heirs  what- 
^<  soever"  was  rejected,  the  Court  being  of  opinion  that  the  heir  of 
line  was  intended  by  the  testator ;  and,  in  Stewart  or  Richardson  v. 
Stewarts^  8th  April  1824,  the  Court  gave  effect  to  their  view  of  a  tes- 
tator's intention,  by  finding  heirs-portioners  entitled  to  succeed  under 
a  destination  to  heirs  whatsoever,  although  by  a  subsequent  branch 
of  the  same  destination,  heirs-portioners  were  excluded,  but  without 
express  reference  to  the  previous  part. 

'*  Heir  of  line''  is  equivalent  to  heir-at-law,  and  is,  therefore,  ap- 
plicable to  the  heir  of  conquest,  but  "  heir  of  line"  commonly  desig- 
nates the  heir  in  heritaga 

The  term  ''heir-male  of  line"  wi(s  sustained  as  a  proper  expression 
to  mean  the  heir-male  not  of  conquest,  in  Sinclair  v.  Earl  of  Fife, 
24th  June  1766,  affirmed  on  appeal 

The  "  heir-female"  is  not  necessarily  a  female,  but  is  the  next 
heir-at-law,  male  or  female,  after  lineal  heirs-male  are  exhausted. 
This  was  settled  by  the  Bargany  case ;  Dairy mple,  11th  Julj  1738, 
reversed  27th  March  1739.  Here  the  destination  was  to  the  oldest 
son,  and  his  heirs-male,  whom  failing,  to  the  second  son  and  his  heirs- 
male,  whom  failing,  to  the  heirs-male  of  the  father,  whom  failing, 
to  the  eldest  heir-female  of  the  body  of  the  father.  The  two  sons  suc- 
cessively possessed  the  estate,  and  died  without  male  issue,  so  that 
the  three  first  branches  of  the  destination,  calling  the  heirs-male  of 
the  two  sons  and  father,  were  exhausted.  The  question  then  arose, 
who  was  the  eldest  heir-female  of  the  father's  body  in  terms  of  the 
destination ;  and  there  appeared  three  claimants,  founding  upon 
their  propinquity  as  sons  and  daughter  of  these  three  parties,  viz., — 
1st,  a  daughter  of  the  father;  2d,  a  daughter  of  the  eldest  son,  and 
3d,  a  daughter  of  the  youngest  son.  The  Court  of  Session  preferred 
the  son  of  the  father's  daughter,  but  the  House  of  Lords  reversed  the 
decision,  and  found,  that  Sir  Hew  Dalrymple,  the  son  of  the  oldest 
son's  daughter,  was  entitled  to  the  estate,  he  being  according  to  the 
ordinary  rules  of  succession  the  next  heir-at-law  upon  failure  of  all 
the  heirs-mala  VThen  a  party,  therefore,  intends  to  call  his  own 
daughter  in  preference  to  the  daughter  of  his  son,  he  should  dispone 
to  her  nominatim,  or  to  his  own  daughter,  and  not  leave  her  succes- 
sion dependent  upon  a  destination  to  heirs-female. 

When  words  of  destination  are  used,  of  which  the  meaning  is  fixed, 
the  rule  is  to  give  effect  to  that  meaning,  irrespectively  of  any  pre- 
sumptions that  the  grantor's  intention  was  different ;  Hay  v.  Hay, 
24th  July  1 788.     Here,  the  first  branch  of  the  destination  gave  the 
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estate  successively  to  certain  persons,  and  to  the  heirs-male  of  their     Past  III. 

bodies  (the  heirs-male  of  the  body  meaning  a  son,  or  a  male  descend-  chapter  III. 

ant  of  a  son,  connected  entirely  by  males),  after  which  the  succession 

was  given  to  A.,  and  "  his  lawful  heirs-male,'*'   There  was  strong 

reason  to  presume  that  the  change  had  crept  in  per  incuriam,  and 

that  the  testator's  intention  truly  was  to  substitute  the  heirs-male  of 

the  body  of  A.,  as  well  as  of  the  prior  members  of  the  destination. 

A.  having  died  without  issue,  his  brother  was  preferred  to  succeed  to 

him  before  a  posterior  substitute,  notwithstanding  the  presumption 

afforded  by  the  previous  parts  of  the  destination,  that  the  intention 

was  to  call  only  heirs-male  of  the  body  of  A. 

While  the  meaning  of  heirs-male,  however,  is  fixed  and  inflexible  "  Hbibs-male" 
to  this  extent,  that  under  it  none  but  males  deriving  their  connexion  otri^™^a8^to 
through  males  can  succeed,  and,  therefore,  females,  and  the  descend-  ^^^  effect  to 
ants  of  females,  are  absolutely  excluded,  yet  the  phrase  is  capable  of  ' 
limitation,  and  it  will  receive  a  more  or  less  extensive  construction 
according  to  the  testator's  intention.    This  was  clearly  stated  by 
Lord  Eldon  in  the  Boxburghe  causa    The  destination  was  *^  to  the 
"  eldest  daughter  of  Hary,  Lord  Eerr,  without  division,  and  their  RoxBURGns 
"  heirs-mala^'     The  first  question  which  arose  here  was,  whether  the  ^^"'*^- 
"eldest  daughter"  was  designative  of  one  particular  daughter,  or 
whether  it  had  a  successive  application  to  all  the  daughters  of  Lord 
H^ry  Eerr.     It  was  decided,  that  the  estate  was  given  to  the  daugh- 
ters **  siiccessivi  et  serioitimJ*    In  a  subsequent  stage  of  the  litigation 
&n  attempt  was  made  yet  further  to  extend  the  terms,  "  the  eldest 
"  daughter,"  so  as  to  mean  the  eldest  heir-female,  and  to  prefer  a 
descendajit  of  the  eldest  daughter,  although  not  the  heir-male  of 
her  body ;  but  the  Court  rejected  that  interpretation,  and  gave  the 
succeasioii  to  the  heir-male  of  the  body  of  the  third  daughter  ;  Lady  F.  c. 
Essea;  Kerr  v.  Sir  James  Innes  Kerr,  ^c,  13th  November  1810. 

With  respect  again  to  the  words,  "  their  heirs-male,"  Lord  Eldon 
admitted,  that  these  terms  do  usually  mean  "  heirs-male  general,"  and 
th/it  this,  being  the  prima  facie  obvious  meaning,  is  to  be  adopted, 
inless,  bj  necessary  implication  or  plain  declaration,  you  are  driven 
ut  of  the  obvious  meaning.  In  this  case,  however,  it  was  impossible 
)  give  the  words  their  prima  fade  sense,  because  the  context  showed 
lat  such,  was  not  the  meaning  of  the  testator,  for  his  own  heirs-male 
hat^oevcr  were  subsequently  called,  a  substitution  comprehensive  of 
e  Aeii^s-male  whatsoever  of  his  daughters,  and  which,  therefore, 
>uld  ikeu^re  taken  away  all  separate  force  and  meaning  from  the  ap- 
h  tmont^  of  their  heirs-male.  Upon  the  general  principle,  therefore, 
-onsfcniction  with  reference  to  all  parts  of  the  deed,  so  as  to  give 
^V43ry  portion  of  it  a  sense,  his  Lordship,  affirming  the  judgment  of 
Ooixrfc  of  Session,  held,  that  the  heirs-male  of  the  daughters  meant  j^  ^^  „,p^M 
.iVs-maJle  of  their  bodies."    The  case  is  in  the  Dictionary,  and  full "  zio,"  App«. 

No.  7. 


672 


LBCTUBBS  ON  CONVEYANOIHa. 


Chaptbb  III. 
"  And"  equi- 
valent TO 


u 


WHOM  FAIL- 
ING.** 
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202. 


Part  III.     extracts  from  Lord  Eldon's  speech  are  given  in  the  first  appendix  to 
Mr.  Sandford's  work  on  heritable  succession. 

The  word  "  and"  occurring  between  the  institute  and  liis  heirs  or 
his  children  is  equivalent  to  ''  whom  failing,"  Thus,  where  the  des- 
tination is  to  ^'  A.  R,  my  oldest  son,  and  his  lawful  children  in  equal 
'^  proportions/^  A.  B.  is  sole  fiar,  and  not  a  joint  disponee  merely ; 
Edward,  Ac  v.  ShdeU,  (tc,  12th  February  1848,  where  it  was  observed 
on  the  Bench,  that,  according  to  all  known  principles  of  law,  this 
destination  is  to  the  father  alone,  the  word  "  and''  being  equivalent  to 
"  whom  failing.''  The  connecting  "  and"  does  not  necessarily,  how- 
ever, mean  *^  whom  failing."  In  Lockhart  v.  Macdanald,  15th  March 
1842,  in  a  destination  to  ^*  the  heirs-male  of  the  body,  and  the  heirs 
"  whatsoever  of  the  body  of  the  said  heirs-male,"  the  terms  "  heirs- 
"  male"  in  the  first  branch,  and  *'  heirs"  in  the  second,  were  both 
construed  distributively,  so  that,  as  the  eldest  son  succeeded  alone  by 
virtue  of  the  destination  to  heirs-male  of  the  body,  his  daughter  was 
held  entitled  to  come  after  him  as  his  heir  whatsoever  in  preference 
to  his  brother,  who  would  have  been  next  heir-male  of  the  body.  If 
"  and"  in  this  case  had  meant  "  whom  failing,"  the  brother  must  have 
succeeded,  so  that  sons  might  be  exhausted  before  the  succession  was 
given  to  a  daughter. 

Ubual  decti-  With  regard  to  mortis  causd  dispositions  of  heritage,  it  may  be 
vwrruiv^f^^ observed  generally,  that  the  granter  may  dispone  to  himself  in  the 
cautd.  first  instance,  and  after  himself  to  the  person  upon  whom  he  wishes  to 

bestow  the  estate.  He  thus  constitutes  himself  the  institute,  and 
upon  his  death  the  disponee  will  make  up  his  title  as  heir  of  provi- 
sion, or  he  may  dispone  directly  to  the  person  who  is  to  succeed  him, 
and  so  mahe  him  the  institute,  and  entitle  him  upon  the  succession 
opening  to  enter  not  as  heir,  but  as  disponee,  so  that  he  can  at  once 
complete  his  title  by  means  of  the  disposition,  if  it  contain  procura- 
tory  and  precept,  or,  if  it  do  not^  by  suing  the  heir  for  adjudication  in 
implement 

A  disposition  to  A.,  whom  failing,  to  R,  gives  the  estate  to  E  pr^ 
ferably  to  the  heirs  of  A. ;  but  a  destination  to  A.  and  his  heirs, 
whom  failing,  to  B.,  excludes  B.,  until  all  the  heirs  descended  of  A 
are  exhausted.  The  dispositive  words  are  applied  provisionally  to  the 
substitutes,  as  well  as  to  the  institute,  and,  upon  failure  of  the  insti- 
tute, or  a  previous  substitute,  the  conveyance  carries  the  estate  to  the 
substitute  next  called,  in  rigid  compliance  with  the  terms  of  the  desti- 
F.  c.  nation  in  the  dispositive  clause.     So,  in  Grahams  v.  Grahame,  20th 

June  1816,  the  heirs-male  of  the  father  being  called  by  the  dispositive 
clause  in  preference  to  his  son's  heir-female,  a  younger  son  of  the 
father  was  preferred  to  the  daughter  of  the  oldest  son,  although,  ^y 
the  procuratory  of  resignation,  descwidants  of  the  body  of  the  oldest 


Dispositive 
clause  con- 
trols desti- 
NATION. 


^w^'^F^^^^m^^^^^^mm/^^v^ 


DISPOSITION  TO 
HEIR-ATLAW. 


DISPOSITION  MORTIS  CAUSA  TO  THE  HKIE.  673 

son  without  limitation  of  sex  were  called  preferably  to  younger  sons.     Pabt  III. 
When  the  terms  of  the  destination  in  the  dispositive  clause  are  ambi-  Chapter  III. 
guous,  other  clauses  may  be  referred  to  for  explanation,  but  not  when 
it  is  clear ;  Forrester  v.  Hutchison,  &c.  11th  July  1826.  4  S.  824. 

With  regard  to  the  effect  of  the  disposition  mortis  causd,  when  it  is 
in  favour  of  the  heir,  he  cannot  be  effectually  burdened  by  a  subse- 
quent testament,  which  is  the  last  will,  and  he  is  not  affected  by 
deathbed  deed&  But,  when  the  conveyance  is  to  a  stiunger,  he  may 
be  burdened  with  debts  in  a  testament,  "  because  a  testament  is  iull 
"  evidence  of  the  disponer's  will,  which  is  sufficient  to  burden  the 
"disponee  ultimately  with  the  debts;''  Davidson  v.  Ifaims,  ] 9th  5 Br.  Supp. 
February  1755.  ^"^• 

Disposition  to  the  Heir. — Conveyances  may  be  made  in  the  con- 
templation of  death  in  favour  of  those  who  would  succeed  at  any  rate 
08  heirs-at-law  ;  and  this  is  a  course  which  may  be  taken  with  diffe- 
rent objects : — . 

In  the  first  place,  it  facilitates  the  completion  of  the  heir's  title,  by  Object  of 
famishing  him  with  warrants  upon  which  he  can  have  recourse  imme- 
diatelj  to  the  superior,  without  the  delay  and  expense  of  service.  2dly, 
It  is  a  simple  and  direct  mode  of  making  provision  for  younger  chil- 
dren out  of  the  heritable  estate.     Such  provisions  are  either  made  a 
burden  upon  the  disponee,  which  will  constitute  them  personal  claims 
against  him  as  conditions  of  the  disposition,  or  they  may  be  created 
real  burdens,  according  to  the  rules  which  will  afterwards  be  exa- 
mined,— and  this  is  the  preferable  course,  inasmuch  as  the  children 
will  thus  have  heritable  security,  and  rank  as  preferable  creditors 
apon  the  heir's  right  by  virtue  of  his  infeftment.    Here,  it  must  be 
kept  in  view,  that  provisions  so  constituted  are  conquest  in  the  per- 
sons of  those  who  receive  them,  and  will,  therefore,  pass  to  their  heirs, 
not  of  line,  but  of  conquest.     3dly,  Another  object  secured  by  the 
(fisposition  in  favour  of  the  heir  is  to  exempt  him  from  a  universal 
representation,  the  liability  of  the  acceptor  of  a  disposition  mortis 
cauM  being  restricted  to  the  value  of  the  estate  conveyed ;  Smith  v.  M.  2322. 
Marshall^  21st  July  1780 ;  and  the  same  was  held  in  regard  to  a.  dis- 
tance ivlio  was  also  heir-at-law ;  Bruce  v.  Bruce^  I3th  December  1826.  ^  S.  119. 
¥hen  tliis  form  of  settlement  is  adopted,  it  will  consist  of  a  de  prce- 
<mt^  conveyance  proceeding  upon  a  consideration  of  love  and  affection, 
he  disponee  will  be  obliged  by  acceptance  to  pay  the  grantor's  debts, 
id  tbo  provisions  and  legacies.     There  will  be  a  reservation  of  the 
anter's    liferent,  a  power  of  revocation,  and  a  dispensation  with 


rJho  xnost  usual  form  of  settlement  mortis  causd  is 
^7i>0  ^rT£^t-disposition  and  Settlement,  by  which  the  universal  estate, 
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heritable  and  moveable,  belonging  to  the  testator,  is  conveyed  to  cer- 
tain persons  in  trust,  with  instructions  how  to  dispose  of  it  This 
deed  we  shall  now  examine  upon  such  points  as  have  not  already 
been  reviewed,  viz.,  1.  The  nomination  of  trustees.  2.  The  declara- 
tion of  trust  and  of  purposes.  3.  The  powers  of  the  trustees.  4.  The 
liabilities  of  the  trustees.  Some  observations  shall  be  added  upon 
the  constitution  and  operation  of  the  trust  after  the  testator's 
death. 

It  maj  be  remarked  at  the  outset,  that  a  trust-conveyance  can 
only  be  granted  effectually  by  a  party  possessing  the  radical  right 
of  property.  Therefore,  where  a  new  trust  was  executed  by  two 
trustees,  it  was  held  an  incompetent  proceeding,  the  original  trust 
containing  no  power  of  devolution ;  Freen  v.  BeveiHdge,  28th  June 
1832. 

Nomination  of  trustees, — It  is  prudent  to  have  reasonable  grounds 
to  expect  that  the  person  named  will  accept     In  DaUaa  v.  LeiAman^ 
2l8t  November  1710,  a  trustee,  who  had  been  appointed  without  his 
knowledge,  refused  to  subscribe  any  deed.    The  Court,  however,  ob- 
liged him  to  denude,  but  in  such  terms  as  to  import  no  liability.    The 
trustees  are  named  and  designed  as  the  disponees  of  the  estate  in  the 
dispositive  clause.    When  there  are  more  than  one,  the  expresaon 
ought  to  be  such  as  will  make  it  appear,  that  the  confidence  of  the 
truster  was  extended  to  them  separately,  and  that  it  was  no  condition 
of  the  conveyance,  that  they  should  all  accept     This  is  the  prudent 
rule,  and  observations  on  the  subject  will  be  found  in  Lord  Drwnore, 
Ac.  V.  Somervil,  16th  June  1742.     A  nomination  of  tutors  and  cura- 
tors, however,  or  of  trustees,  does  not  fall  by  the  death  or  £ulure 
of  one  or  more  of  the  number,  unless  the  appointment  expressly  bears 
to  be  joint     In  Campbell  v.  Lord  M(mzie^  <fec.,  26th  June  1752,  five 
trustees  being  appointed  with  power  to  the  majority,  three  of  the 
number  having  repudiated  the  trust,  the  acceptance  of  the  remaining 
two  was  found  to  preserve  it    Where  the  expression  is  such,  that  the 
trust  cannot  be  executed  by  fewer  than  a  specified  number,  it  is  pre- 
served by  the  acceptance  of  a  quorum — that  is,  of  a  limited  number 
fixed  by  the  testator,  whose  acts  shall  be  as  conclusive  and  effectual, 
as  if  done  by  the  whole  trustees  named ;  HaUey  v.  Chwans^  20th 
February  1840.     And,  in  Shanks  v.  Aitken,  4th  March  1830,  where 
the  quorum  was  a  majority  of  the  acceptors,  and  two  of  the  trustees 
had  an  adverse  interest,  a  majority  of  the  remaining  number,  though 
less  than  a  majority  of  the  whole,  was  held  entitled  to  act    The  ma- 
jority in  number  of  the  acceptors  is  generally  named  a  quorum,  and 
it  ought  not  to  be  less  than  the  majority,  as  there  might  otherwise 
be  two  bodies  competent  to  transact  in  relation  to  the  same  property. 
The  nomination  of  a  quorum  is  highly  expedient  in  obviating  incon* 
vcnience  in  obtaining  the  consent  and  concurrence  of  absent  trustees. 
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«nd  in  preventing  the  trust  from  becoming  inoperative  in  the  event     Part  III. 
of  a  difference  in  opinion  arising  among  the  trusteea  Chapter  III. 

Sometimes  one  of  the  trustees  is  a  persona  prcadilecta,  and,  as  he  Tbustee  sine 
pre-eminently  enjoys  the  testator's  confidence,  he  may  on  that  account  9^  ''<^- 
be  named  a  trustee  sine  quo  non,  whose  consent,  therefore,  will  be 
indispensable  to  every  act     The  non-acceptance,  however,  of  a  trus- 
tee sine  quo  non  will  not  annul  the  trust,  if  that  be  not  the  express  M.  voce,  "  SoU- 
intention  of  the  testator ;  Forbes  v.  Earl  of  Oalloway's  Trustees,  2d  !.'  ^^^^^^^^ 
February  1803.     But  the  concurrence  of  a  trustee  sine  qvx>  non  after  liis  No.  3. 
acceptance  is  indispensable  to  every  act ;   Vere  v.  Earl  of  Hyndford,  ^^^*"  8vo 
1st  June  1791.     Wo  have  already  found  in  the  case  of  Stoddart  v.  f.  C.' 
Rutherford^  30th  June  1S12,  that  a  married  woman  may  competently 
be  named,  and  act,  as  a  trustee  and  sine  qud  non  ;  and,  when  both 
she  and  her  husband  are  appointed,  she  is  entitled  to  act  and  vote  as  ^  ^.j  ^  gl^ 
a  separate  trustee ;  Watson  v.  Stormonth  or  Darling,  11th  May  1825.  App.  I88. 

All  difficulties  with  regard  to  the  non-acceptance  of  any  of  the  Destinatioh 
trustees  named,  and  the  power  of  a  majority  to  act,  are  obviated  by  I^d  ^"vom. 
the  usual  terms  of  the  conveyance,  which  is  made  to  the  persons 
named,  and  to  the  survivors  or  survivor  of  such  of  them  as  shall 
accept,  the  majority,  while  more  than  two  survive,  being  a  quorum. 
There  will  be  found  much  useful  information  in  the  report  of  Oor- 
don's  Trustees  v.  Eglinton,  1 7th  July  ]  851.    There  was  here  a  general  13  D.  issi. 
trust  disposition  to  A.  B.  and  C,  and  the  survivors  and  survivor.    By 
a  codicil  other  trustees  were  appointed,  but  the  words  "survivors 
"  and  survivor''  were  not  repeated.     A  title  was  made  up  by  the 
heir,  and  a  conveyance  executed  by  him  in  favour  of  the  three  acting 
trustees,  and  their  heirs  and  assignees  ;  and,  one  of  the  three  having 
died,   a  question  arose,  whether  the  survivors  had  power.     It  was 
heJd  as  a  general  doctrine,  that  the  title  does  not  control  the  trust, 
bnt  the  trust  the  title,  and  that  the  powers  and  conditions  of  the 
trust  are  to  be  taken  from  the  trust-deed,  and  that  the  survivors, 
therefore,  had  power  to  convey.     The  terms  of  the  deed  here  excluded 
doubt,    when  it  was  to  rule.     But,  where  the  trust  is  not  given 
expressly  to  survivors,  does  the  entire  trust  accresce  to  them,  or  does 
a  riglit  pass  to  the  heirs  of  a  deceasing  trustee  ?    In  practice  hitherto, 
an  express  extension  of  the  trust  to  survivors  has  been  held  requisite 
to  ^xzAble  them  to  act,  and  in  prudence  the  deed  should  be  so  pre- 
pared SL&  to  prevent  all  question.     A  confident  opinion,  however,  will 
j^  /hiMO^il  expressed  by  Lord  Justice-Clerk  Hope  in  this  case,  that  no 
i^h  t    passes  to  the  heir  of  a  deceased  trustee,  there  being  no  pro 
'u^ztri^^^    right  to  a  share  conveyed  by  the  trust-deed — that  each  of 
ir-ee  t^x'ixstees  has  the  full  title  along  with  the  other  two,  and,  if  they 
^    2xi»   t;itle  carries  the  whole  right  to  the  exclusion  of  all  others,  a 
cGSL&e^   trustee's  title  being  absorbed  by  the  title  subsisting  in  the 
-^/v^oars-      The  doctrine  delivered  by  Stair  appears  to  support  this  i.  i2,  ;3. 
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Part  III.  view.  He  distinguishes  between  joint  mandates  inter  vivos^ — where 
Chapter  III.  ^^®  authority,  being  given  to  all,  returns  to  the  living  mandant  upon 
the  death  of  any  one, — and  power  given  to  executors  without  mention 
of  a  quorum^  where  the  deed  is  extended  in  order  that  the  act  may 
stand,  because  power  given  by  a  defunct  in  contemplation  of  death 
cannot  return,  and  he  is  presumed  to  prefer  all  the  persons  nominated 
to  any  others.  Wlien  the  trust  is  not  granted  to  the  heirs  of  the 
trustees  named,  it  is  stated  by  the  Lord  Justice-Clerk,  that  upon  the 
death  of  the  trustees  the  title  to  the  trust  property  would  be  carried 
on  into  the  persons  of  their  heirs,  so  as  to  prevent  the  right  reverting 
to  the  truster's  heir.  But  the  trustees'  heirs  would  only  hold  subject 
to  the  purposes  of  trust,  and  under  obligation  to  denude  when  duly 
called  upon.  The  powers  of  the  trustees  would  not  pass  to  them  by 
the  law  of  Scotland.* 

The  conveyance  in  the  dispositive  clause  either  comprehends  all 
the  granter's  lands  by  specific  description,  or  it  refers  to  separate 
conveyances  of  particular  estates  in  favour  of  the  same  trustees,  or 
it  is  a  general  conveyance  of  the  whole  heritable,  as  well  as  of 
the  whole  moveable,  property  belonging  to  the  grantor.  Even  when 
there  is  a  special  conveyance  or  separate  dispositions,  there  should  be 
added  a  conveyance  generally  of  all  other  lands  belonging  to  the 
grantor,  which  will  transmit  any  heritable  property  that  may  have 
been  omitted,  or  which  may  be  subsequently  acquired.  In  supple- 
ment of  the  general  conveyance  of  moveable  property,  the  trustees 
are  appointed  executors,  which  will  enable  them  to  obtain  confirma- 
tion de  piano.  They  are  also  appointed  tutors  and  curators  to  such 
of  the  grantor's  children  as  may  be  under  age  at  his  death,  a  nomina- 
tion attended  with  great  convenience,  since  it  provides  means  to 
recover  and  manage  any  property  which  may  accrue  to  the  children 
during  their  minority,  f 

Declaration  of  trust,  and  purposes, — The  conveyance  is  declared 


Ck)l!rVEYANCfE 
TO  THE  TRUS- 
TEES. 


Trust  pur 

POPES. 


17  D.  1014. 

18  D.  117. 


19  D.  656. 
13  D.  83. 


*  Where  a  testamentary  deed  appoints  trustees,  the  condition  of  survivorship  is  implied 
on  the  principle  that  a  truster  prefers  that  any  one  of  the  trustees  nominated  should  manage 
the  estate,  rather  than  a  judicial  factor.  So,  where  the  two  trustees  who  had  been  nomi- 
nated by  the  testator  accepted  and  acted,  and  one  thereafter  died,  a  petition  for  a  judicial 
factor  was  refused  as  unnecessary ;  Findlayj  30th  June  1855.  See  also  Seton  v.  Setciij 
28th  November  1855.  The  Bankruptcy  (Scotland)  Act,  19  &  20  Vict.  c.  79,  {  164,  contains 
a  power  "  to  one  or  more  creditors  of  parties  deceased  to  the  amount  of  £100,  or  to  persons 
"  having  an  interest  in  the  succession  of  such  parties,  in  the  event  of  the  deceased  having 
'*  left  no  settlement,  appointing  trustees  or  otiier  parties  having  power  to  manage  his  estate, 
"  or  part  thereof,  or  in  the  event  of  such  parties  not  accepting  or  acting,  to  apply  by  auni- 
"  mary  petition  to  either  Division  of  the  Court  for  the  appointment  of  a  judicial  factor," 
whom  the  Court  may  appoint.  Tlie  first  appointment  under  this  clause  in  the  Statute  was 
made  in  the  case  of  Madfarlanej  c§c.,  6th  March  1857}  and  in  regard  to  the  construction  of 
the  clause,  reference  is  made  to  the  observations  of  the  Judges. 

f  The  case  oi  MadcUligin  v.  MackUligin^  as  to  the  effect  of  the  revocation  of  an  appoint- 
ment of  trustees,  and  a  nomination  of  new  trustees  without  dispositive  words,  will  be  found 
noted  in  the  Appendix. 
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to  be  in  trust  for  the  purposes  set  forth  in  the  deed,  of  which  the  first     Pabt  ill. 
I  is  usually  the  payment  of  the  debts  of  the  grantor.  Chapter  III 

The  trustees  are  entitled,  like  the  heir,  to  pay  primo  venienti,  if  i.  Payment  of 
they  have  not  been  interpelled  by  diligence;  Rankine  v.  Gairdner,  truster's 
24th  November  1731 ;  and  it  is  not  incumbent  upon  them  to  insti-  m.  16201. 
tutean  action  of  multiplepoinding,  while  there  is  no  judicial  striving 
for  a  preference ;  Alison  v.  Earl  o/DundoncUd's  Trustees,  26th  January  m.  i62i  1. 
1793.    When,  the  heritable  property  is  destined  to  one  party,  and 
the  moveable  property  to  another,  and  both  of  these  are  burdened  in 
general  terms  with  payment  of  the  testator's  debts,  the  rule  of  law 
remains  undisturbed,  and  each  is  liable  for  the  debts  legally  affecting 
the  estate  which  he  has  received;  Campbell  v.  GampbeU,  1st  June  Cr. &  St.  App. 
1749.    A  mortis  catisd  trust  settlement,  with  directions  to  the  trus-  ^^^' 
tees  to  pay  the  granter's  debts,  is  not  a  trust  for  behoof  of  creditors, 
and  a  creditor  may  obtain  the  same  preference  by  diligence  against 
the  trustees  as  executors,  which  he  could  have  done  by  diligence 
a^inst  the  debtor  himself ;  Olobe  Insurance  Company  v.  Mackenzie,  7  Bell's  App. 
oth  August  1 850.  ^368?'^''' 

The  second  purpose  is  generally  payment  of  the  expenses  of  the  2.  Paymekt  of 
trust ;  and  we  have—  expenses  op 

Thirdly,   the  objects  to  be  benefited.    The  appropriation  to  be  3.  Objects  to 
made  by  the  trustees  may  either  be  inserted  in  the  trust-deed  itself,  *^  bekefited. 
or  in  a  separate  deed  of  appointment  or  instructiona     The  latter  plan  Separate  deed 
is  attended  with  convenience,  inasmuch  as  circumstances  may  arise,  ^^  inqtrdc- 
rendering  it  necessary  to  vary  the  purposes  of  the  trust,  and,  when 
the  instructions  are  separate,  these  can  be  altered  without  disturb- 
iDg-  the   trust-disposition.    When  this  plan  is  adopted,  the  trust- 
disposition  will  refer  to  such  purposes  as  are  contained  in  separate 
instruciiojxa  or  directions  already  executed,' or  which  shall  be  con- 
tained in  any  writing  to  be  afterwards  executed  by  the  grantor.     The 
separate  instructions  may  be  in  the  form  of  a  testament,  which,  by 
virtue  of  the  reference  connecting  the  deeds,  will'  be  held  as  part  of 
the  ^rust-disposition ;  WUloch  v.  Auckterlony,  1 4th  December  1 769.  m.  6539 ;  1 
The  testament  also  may  be  executed  in  England,  and  in  the  English  ^®^'  L.C.401. 
form  ;  and,  although  not  probative  by  the  law  of  Scotland,  such  a 
testament,  along  with  a  trust-disposition,  is  an  effectual  settlement  of 
Scotch  heritage;  Kery.  Kers  Trustees,  24th  February  1829;  Camion  7  S.454;  1 
V.  Dicks  Trustees,  19th  May  1831.     And,  where  an  English  will  con-  ^""^'^'^'^l^' 
taiaed  a  xevocation  of  previous  wills,  a  previous  disposition  of  Scotch  App.  106;  1 
heritable  property  was  held  not  to  be  thereby  revoked,  that  deed  ^^^^'  ^-  ^-  ^^*^- 
hcing  necessary  to  make  the  will  effectual ;  Fordyce  v.  Cockbum,  5th  5  S.  897. 
July  1827.     In  the  event  that  no  instructions  are  left,  or  that  such  Failure  op 
ts  are   left  shall  be  void  from  informality  or  any  other  cause,  that  w8truction». 
vill  necessarily  render  the  trust-disposition  abortive,  and  lot  in  the 
[aim  of   the  heir.     Such  a  result  it  may  be  the  anxious  wisli  of  the 
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testator  to  prevent,  and  this  he  may  do  by  inserting  in  the  trust- 
disposition  a  provisional  statement  of  the  purposes,  to  which  he 
desires  his  property  to  be  applied,  and  declaring  that  these  purposes 
shall  take  effect,  in  the  event  of  his  leaving  no  other  or  further 
directions,  or  in  the  event  of  such  directions  proving  ineffectual  In 
this  way,  although  the  purposes  inserted  in  the  trust-disposition  may 
not  be  such  as  the  testator  ultimately  desires,  still  they  will  secure 
the  fulfilment  of  his  intention  to  exclude  the  heir. 

When  money  provisions  are  directed  to  be  paid,  the  time  of  vest- 
ing ought  to  be  specified.  In  the  Juridical  Styles  this  is  properly 
done  by  declaring,  that  the  provisions  shall  not  vest  until  the  term  of 
payment,  a  result  which  in  this  case  would  not  happen  without  the 
special  provision  to  that  effect,  inasmuch  as  by  a  previous  clause  the 
provisions  are  to  bear  interest  before  the  term  of  payment,  an 
arrangement  which  is  generally  taken  as  indicating  an  intention  that 
they  should  vest  before  the  time  of  payment  Rights  should  also  be 
given  to  the  issue  of  any  child  who  may  predecease  the  term  of 
payment. 

The  instructions  must  be  clear  and  explicit,  as  well  as  certaia  We 
have  already  had  occasion  to  refer  to  the  failure  of  a  mortification  for 
the  erection  of  an  hospital  in  consequence  of  an  imperfect  specification 
of  regulations  by  the  testator ;  and  MaccuUoch  v.  MaocuUoch^  28th 
November  1752,  is  an  example  of  reduction  of  settlements  on  the  ground 
of  irrationality.  The  purposes  also  must  be  legal  In  Strathmore  v. 
Strathmore's  Trustees,  23d  March  1831,  the  accumulation  of  rents  of 
heritable  property  for  thirty  years  was  allowed,  Scotch  heritable  pro- 
perty having  been  expressly  exempted  from  the  provisions  of  the 
Act  39  &  40  Geo.  III.  cap.  98,  which  are  now,  however,  extended  to 
such  property  by  the  Entail  Amendment  Act ;  so  that  accumulation 
is  now  incompetent  for  a  longer  period  than  twenty-one  years  from 
the  grantor's  death.  Of  the  application  of  the  statute  in  preventing 
the  accumulation  of  moveable  property  in  Scotland,  we  have  an 
example  in  Lawson,  Jkc.  (OgUvie's  Trustees)  v.  Kirk-Session  of  Dun- 
dee, 18th  July  1846,  where  the  direction  was  to  accumulate  for  one 
hundred  years,  in  order  then  to  erect  an  hospital  If  from  infor- 
mality, uncertainty,  or  illegality,  the  purposes  shall  fail,  then  the 
trust  is  void,  and  the  estate  will  go  to  the  heir-at-law. 

The  instructions  must  be  carefully  framed,  with  a  view  to  the 
nature  of  the  interest  which  the  parties  are  to  have,  upon  whom  the 
trust  property  is  beneficially  bestowed ;  because  the  phraseology  used 
in  the  instructions  will  determine  the  extent  of  the  right  obtained  by 
the  beneficiaries,  and  whether  it  is  an  heritable  or  moveable  estate 
in  their  persons.  The  claim  of  the  beneficiaries  is  against  the  trus- 
tees, to  make  good  to  them  the  trust  estate  for  their  several  interest.^ 
These  interests  depend  upon  the  terms  used,  whether  giving  a  life- 
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mtf  or  a  fee  vesting  immediately,  but  with  a  postponed  term  of     P^^bt  ill. 
payment,  or  a  conditional  fee  contingent  on  certain  eyents,  or  a  fee  chapter  ill. 
to  become  vested  and  payable  when  funds  are  realized. 

The  nature  of  the  right  in  the  beneficiary,  again,  whether  heritable  Bbnbficiaky's 
or  moveable,  depends  upon  the  character  of  the  interest  bestowed  on  blk^b  m"e^ 
him.  If  the  trust  fund  is  moveable,  then  the>  legatee's  share  is  neces-  ^^' 
s&iHj  moveable ;  but,  if  the  trust  estate  is  heritable,  the  beneficial 
interest  will  be  heritable  or  moveable  according  to  the  testator's 
purpose  and  instructions,  and  the  nature  of  the  demand,  which,  in 
terms  of  the  settlement,  the  beneficiary  is  entitled  to  make  upon  the 
trasteea.    If  they  are  directed  to  convey  lands  to  him,  then  the  right 
is  heritable ;  Durie  v.  G<yuUs,  30th  November  1791.     Here,  a  bond  M.4624, 
beritalHj  secured  was  conveyed  for  the  use  and  behoof  of  two  parties,  524.  ^*' 
without  any  direction  to  realize  and  divide  the  amount ;  and  their 
rights  were  thereby  decided  to  be  heritabla     In  BurreU  v.  BurreU,  4  S.  314 ; 
lUh  December  1825,  there  was  an  alternative  direction  to  pay  the  535.    ' 
proceedsy  or  to  denude  of  the  heritage  unconverted.     The  heritage 
bemg  unconverted  at  the  beneficiary's  death,  his  interest  was  held  to 
be  Zreritabla    But,  if  the  trustee  holds  under  an  obligation  to  account 
for  the  proceeds,  or  to  pay  certain  sums  of  money,  although  these  are 
to  come  out  of  heritable  estate,  the  claim  of  the  beneficiaiy  is  move- 
able ;  Angus  v.  Angus^  6th  December  1826.   Here,  the  direction  to  the  ^  s.  279; 
trustees  was  to  convert  the  property  into  money,  and  to  divide  and  529. 
pay  over  the  residue  in  certain  shares  to  the  truster's  children.    The 
shAre  of  a  child  was  held  to  be  moveable ;  and  the  true  principle  was 
here  stated  by  Lord  Glbnlsb,  viz.,  that,  where  a  beneficial  interest  in 
the  subject  is  constituted  in  the  party,  as  when  it  is  disponed  to 
trustees  to  hold  for  A.  in  liferent  and  B.  in  fee,  the  right  of  the  fiar 
is  heritable  ;  but  that,  when  the  beneficiary's  interest  is  a  claim  for  a 
share  of  the  residue,  it  is  moveable,  and  descends  to  executors.     In 
consistency  with  this  principle,  when  there  was  a  power  to  sell  for 
payment  of  legacies,  but  no  direction  to  sell,  and  the  residue  was 
declared  to  belong  to  A.,  to  whom  the  trustees  were  directed  to  dis- 
pone and  pay,  the  residue,  being  heritage,  was  held  to  be  heritable  in 
the  succession  of  A. ;  Gatiicart  v.  Caihcart,  26th  May  1830.    To  same  8  8. 803. 
effect  is  the  case  of  Speirs  v.  Speirs,  21st  November  1850,  and  the  13  D.  81. 
6oneficiary'^s  interest,  therefore,  was  held  not  liable  to  a  claim  of 
egititn  by  Iiis  next  of  kia    When  the  share  of  a  beneficiary  has  been 
scerta.ine<I,    and  is  invested  by  the  trustees  with  his  knowledge  and 
motion  upon  heritable  security,  it  is  heritable  as  regards  his  succes- 
on  ;    Willitxmson  v.  Paul,  16th  December  1849.    But,  as  long  as  the  12  D.  H72. 
ust  continixes,  it  is  fixed  by  our  practice,  tliat  the  rights  of  parties 
e  not  altered  by  investment  of  the  trust  funds.    Where  a  husband 
^  bound    to  pay  ^30,000  to  trustees  to  provide  a  jointure  to  his 
'e  and  provisions  to  his  children,  instead  of  paying  he  transferred 
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PiHT  III.  to  the  trustees  an  heritable  bond,  and  the  fund  was  re-inve«ted  by 
CBiFTM  nr.  '^^  truatees  in  heritable  security.  Both  purposes  being  accompliJied, 
Bbnepigiabt's  and  a  surplus  remaining  for  the  husband's  representativee,  it  wis 
Kioar,  HMi-  ijeld  to  be  moveable,  the  husband's  position  being  that  of  claimint 
MotsiBLc.  on  the  fund,  which  by  the  original  constitution  of  tlie  truat  ww 
15  D.  159.        moveable,  and  not  altered  by  the  inveBtment ;  Meikiam's  Tmttet  t. 

Mrs.  Meiklam'a  Trustees,  2d  December  1852, 
BBUBFiciiRr'B       The  interest  of  the  beneficiary,  although   the   property  remains 
"bus.  vested  in  the  trustees,  may  be  transferred  by  him,  either  by  a  mortu 

1  s.  135.  causd  deed,  as  in  Gordon's  Trustees  v.  Harper,  4th  December  1821, 

or  by  assignation.     The  right  being  a  jua  crediti  merely  ia  penonil, 
and  does  not,  therefore,  require  a  feudal  conveyancej  Macdonaid  and 

2  a.  m.  Selkrig  v.  RuaseU,  6th  February  1824.     Here,  we  find  the  diBtinction 

pointed  out  between  the  reversionary  right  of  the  granter  of  a  trust 

inter  vivos,  and  that  of  a  beneficiary  who  had  no  previooa  title.    Id 

the  former  ease,  which  is  usually  that  of  a  trust  for  the  payment  of 

debts,  the  trustee's  right  is  only  a  burden  upon  the  radical  title,  bo 

that  the  title  of  the  truster  remains,  and  his  reversionary  interest 

could  only  be  transferred  by  a  proper  feudal  conveyance.    But  a 

beneficiary  with  no  previous  title  has  only  a  jiu  crediti,  oriight  to 

call  on  the  trustees  to  account  or  denude. 

BEKEPiciiETB      The  proper  diligence  to  attach  the  right  of  a  legatee  in  the hanib 

ablb'  *"''^"'   of  trustees,  even  when  the  trust  property  is  heritable,  is  not  inhibi- 

M.  759 ;  tion,  but  arrestment ;  Qrierson  v.  Ramsay,  26th  Februaiy  17S0.    I' 

Hailei,  866.      ^  creditor  of  the  legatee,  however,  should  raise  adjudication  in  oiuet 

to  secure  his  debt  upon  the  subject,  the  litigiosity  created  by  the  smt 

afiects  the  nature  of  the  diligence  suited  to  affect  the  property,  vA 

the  proper  diligence  then  would  be  the  inhibition  on  the  dependoiee ; 

F.  c.  Wilson  V.  Smart,  31st  May  1809. 

Ibstrdctiomb         We  have  already  had  occasion  in  treating  of  the  marriage  contnrt 

TOBBTiiL.        jQ  point  out  the  care  with  which  directions  to  execute  an  ent«l 

must  be  expressed.    When  the  direction  ia  generally  to  convey  to  the 

favoured  party  in  the  form  of  stnct  entail,  containing  such  conditions 

as  the  trustees  shall  consider  necessaiy,  that  is  a  good  authority  to 

1  D.  130.  the  trustees  to  insert  all  the  requisite  fetters ;  Stirling  v.  Sftrlt"?' 

Trustees,  SOtli  November  1838.  In  obeying  the  direction  to  make  an 
entail,  we  must  have  regard  to  the  testator's  intention.  Where  lie 
directed,  that  it  should  contain  all  the  conditions  and  fetters  of  ■ 
specified  entail,  adding,  "  so  as  to  form  a  valid  and  effectual  eotiJl 
"  according  to  the  law  of  Scotland,"  and  after  his  death  the  specified 
entail  was  found  to  be  defective,  the  beneficiaiy  claimed  to  have  the 
lands  conveyed  to  him  in  fee-simple,  that  being  the  effect  of  the  entail 
prescribed  as  a  model.  But  the  Court  held  the  tnutees  bound  >o 
15  D.  668.       make  a  valid  and  effectual  entail ;  Oraham  v.  Lord  Lynedoek't  Trtt 

2  M«^.  App.     tees,  1 5th  March  1 852,  affirmed  1 ' 

235. 
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specified  in  the  trust-deed,  and  no  discretionarj  power  given  to  the     Pabt  III. 
trustees,  the  Court  will  not  allow  any  limitations  to  be  inserted  ex-  chapter  III. 
cepting  those  which  are  so  expressed ;  Cuming's  Trustees  v.  Cuming,  lo  s.  804. 
10th  July  1832 ;  and,  in  Campbell's  Trustees  y,  CampbeU,  12th  May  le  s.  1004. 
1838,  the  testator  haying  prescribed  the  substitution  of  heirs  to  be 
inserted  in  the  entail,  without  directing  heirs  whatsoever  to  be  called 
after  the  last  substitute  named,  the  Court  would  not  allow  these 
general  words  to  be  added.     When  money  is  directed  to  be  invested 
in  the  purchase  of  land  to  be  entailed,  the  beneficiary  is  entitled  to 
the  interest  of  the  fund  while  remaining  uninvested  after  the  period 
at  which  the  direction  might  reasonably  have  been  fulfilled ;  Earl  0/^  wn.  &  Sh. 
Stair  V.  Earl  0/  Stair's  Trustees,  29th  March  1825.     Money  cannot  be  ^^^'  ^^* 
entailed,  and  a  direction  to  invest  the  price  of  lands,  and  to  pay  the  money  void. 
interest  to  the  heirs  in  their  order,  was  found  to  give  the  price  abso- 
lutely to  the  first  disponee,  without  any  benefit  or  right  of  credit  to 
the  ulterior  destinees ;  Duthie  v.  Duthie,  25th  February  1841.     The  3  D.  6I6. 
same  principle  is  now  applied  to  trusts  of  land,  which,  by  §  47  of  the 
£ntail  Amendment  Act,  cannot  be  held  for  the  benefit  of  disponees 
in  succession,  the  first  disponee  being  entitled  to  have  his  right  judi- 
cially declared  to  be  that  of  fee-simple  proprietor. 

When  money  is  directed  to  be  invested,  the  question  arises — ^What  Interest  op 
are  the  beneficiary's  rights  if  an  investment  is  not  immediately  found  ?  '^'"^-*''^*'^'* 
And  it  is  now  settled  by  a  series  of  decisions,  that  he  is  entitled  to 
the  annual  proceeds  of  the  fund,  as  he  would  have  been  entitled  to 
the  rents  from  the  testator's  death,  had  an  investment  then  been 
found.     In  Earlof  Stair  v.  Earl  of  Stair's  Trustees,  19th  June  1827,  2  Wil.  &  Sh. 
interest  was  allowed,  commencing  from  twelve  months  after  the  tes-    ^^'  ^    ' 
tator's  death,  that  period  being  allowed  to  collect  the  estate  and  to  pay 
debts  and  liabilities.    But,  in  Macpherson  v.  Macpherson,  11th  June  i  Macq.  App. 
1852,  it  was  decided,  upon  an  examination  by  Lord  St.  Leonabds  of  ^^^' 
the  ^English  authorities,  and  of  the  decision  in  the  case  of  Stair,  that  it 
is  inconsistent  with  the  efiect  due  to  the  testator's  intention  to  defer 
the  allowance  of  interest  for  any  period,  and,  therefore,  it  was  given 
from  the  testator's  death.   In  Mitchell,  Ac.  (Dickson's  Trustees)  v.  Scott,  lo  d.  i. 
2d  l^ovember  1853,  there  was  a  direction  that  the  interest  after  a 
life  renter's  death  should  accumulate  for  the  purchase  of  land,  the 
purahsLae  being  made  as  soon  as  the  trustees  should  find  it  in  their 
|x>wer'.      The  Court,  holding  that  the  main  intention  of  the  testator 
to  benofit  the  heir  must  be  looked  to,  limited  the  accumulation  to  one 
^'ca^Ty  And  gave  the  interest  to  the  heir  from  the  expiration  of  a  year 
iftor  tlte  death  of  the  lifcrentrix.    Upon  the  same  principle  of  regard 

0  tlie  beneficiary's  interest,  he  must  have  the  immediate  benefit  of 

1  vestxi:icnts  so  far  as  made ;  and,  where  the  trust  had  been  executed 
3ceeptixig  in  regard  to  a  small  balance  for  which  no  suitable  invest- 
on  t  hs^  been  found,  the  trustees  were  not  allowed  to  postpone  the 
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Part  III.     execution  of  an  entail,  but  ordained  immediately  to  convey,  reserving 
CHAPrKB  III.  ^^^  rights  of  all  parties  with  respect  to  the  balance ;  CampbM  v. 
15  D.  27.         Campbell's  TrwUes,  19th  November  1852. 

Effect  of  Where  different  interests  in  liferent  and  fee  are  given  in  trust-deeds, 

TRUST  OH  QUM-  j|.  jg  important  to  keep  in  view  the  effect  of  the  trust  in  connexion 

T10N8  OF  VMT-  •   •  • 

IRQ.  with  questions  of  vesting.    The  rules  in  such  cases  were  pointed  out 

15  D.  609.  by  the  Lord  Justice-General  M'Neill  in  Halbert  v.  Dickson^  26th 
March  1853.  Here,  the  testator  had  directed  his  trustees  to  pay 
the  interest  of  a  share  of  residue  to  his  niece  during  her  lifetime,,  and 
at  her  death  the  capital  sum  to  her  children.  The  question  :arose, 
whether  there  was  here  a  vested  right  to  a  child  who  predeceased 
the  liferentrix.  It  was  decided,  that  the  fee  had  vested,  the  life- 
rentrix  and  her  children  being  the  sole  parties  intended  to  be  bene- 
fited. Circumstances  to  be  looked  to  in  such  questions  are — (1.) 
Whether  distinct  estates  of  liferent  and  fee  are  given  ;  or,  what  the 
Lord  Justice-General  in  Halberds  case  held  tantamount  to  that,  viz., 
whether  distinct  interests  are  created  in  the  interest  and  capital. — 
(2.)  The  existence  of  a  trust,  which  may  suspend  the  vesting,  but 
cannot  exclude  it,  and  does  not  prevent  it. — (3.)  Whether  any  ulterior 
interest  is  given  beyond  that  of  those  first  called  to  the  fee,  so  that 
the  trust  may  be  regarded  as  having  been  created  for  the  protection 
of  such  ulterior  interest  When  there  is  no  ulterior  interest,  then, 
if  the  fiar  or  fiars  appointed  fail,  the  result  is  intestacy ;  and  that 
result  affords  the  strongest  presumption  that  vesting  was  intended. 
— (4.)  Whether  an  individual  is  the  beneficiary,  or  a  class  of  persons, 
the  latter  being  less  indicative  than  the  other  that  the  testator  in- 
tended the  bequest  should  vest.  The  authorities  mainly  looked  to  in 
M.  voce  tbe  ^^^^^  of  Halbert  were  the  leading  case  of  WaXUice  v.  Wallace^  28th 

A^^^No'  6      J*^***^  1^07 ;  also  the  cases  of  Forbes  v.  Luckie,  26th  January  1838, 
16^8.374.  '     and  Maxtvell  v.  Wylie,  25th  May  1837. 

15  s.  1005.  \^  ig  common  to  exempt  provisions  granted  to  daughters  from  the 

jus  mariti  of  their  present  or  future  husbands.  Sometimes,  also,  the 
right  of  children  is  restricted  to  the  liferent  of  the  sum  provided  to 
them,  as  a  means  of  preserving  the  provision  to  their  issue.  In  such 
cases,  it  may  be  expedient  to  empower  the  trustees  to  employ  a  por- 
tion of  the  amount,  if  the  legatees  should  desire  it,  in  the  purchase 
of  an  annuity,  where  there  may  be  cause  to  apprehend,  that  by  being 
limited  to  the  interest  the  legatee^s  income  will  be  unduly  limited. 
When,  notwithstanding  the  restriction  to  a  liferent,  the  legatee  is 
allowed  to  bequeath  mortis  causd,  it  is  not  necessary  in  his  will  to  make 
special  reference  to  the  faculty  to  bequeath.  Such  special  reference 
is  required  by  the  Law  of  England,  but  not  with  us,  as  first  settled 
12  S.  413.  ^^  Hxdop  V.  MaxweWs  Trustees,  11th  February  1834.  The  same  was 
14  D.939.        ^^1^  '^^  Grrierson  v.  Miller^  3d  July  1852,  where  a  general  testament 
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was  held  sufficient  to  give  the  liferenter's  legatee  right  to  the  life-     Past  III. 
rented  portion  of  the  fee.  Chapteb  ill. 

Fomrs  of  trustees. — There  is  a  general  presumption  that  the  trus-  Powebs  of 
tees  are  vested  with  the  powers  necessary  to  give  effect  to  the  trust ;  ™°"*™- 
and  there  can  be  no  doubt,  therefore,  that  without  special  authority 
thej  vriU  be  entitled  to  take  possession  of  the  trust  property,  and 
perform  every  act  of  ordinary  administratioiL  In  Mure,  Ac,  (OUniours  13  D.  986. 
Truitees)  v.  Gilmour,  23d  May  1851,  the  trust-deed  being  imperfect 
as  a  feudal  conveyance,  the  trustees  proceeded  to  make  up  their  title 
hj  constitution  and  adjudication,  and,  although  the  heir  was  attempt- 
ing to  reduce  the  trust-deed,  they  were  held  entitled  to  decree  of 
constitution  instanter,  because  they  had  right  by  the  conveyance  to 
the  beneficial  possession.     Should  the  heir  obtain  reduction,  their 
title  would  then  falL    With  regard,  however,  to  the  sale  or  impigno- 
ration  of  the  trust  estate,  these  are  acts  of  absolute  dominion,  proper 
only  to  an  unlimited  proprietor,  or  those  whom  he  specially  authorizes ; 
and  such  extraordinary  powers  are  not  allowed  to  be  exercised  upon  £xtkaordi- 
mere  inference  of  intention,  but  must  be  conferred  either  by  express  ^^^^  «>wei». 
terms,  or  by  necessary  and  unavoidable  implication.    No  one,  how- 
ever, will  readily  purchase  lands,  or  lend  money  upon  the  security  of 
lands,  when  the  trustees  have  no  express  power  to  sell  or  borrow, 
because,  however  clear  may  be  the  necessity,  and,  therefore,  the  implied 
power,  it  does  not  appear  per  expresmm  upon  the  face  of  the  title  ; 
and  even  in  the  strongest  case,  therefore,  judicial  authority  may  be 
reguired.     There  is  thus  a  manifest  expediency,  that  such  power 
should  be  conferred  by  express  terms. 

fl.)  Power  of  sale. — This  is  an  extraordinary  act,  amounting  to  the  Power  to 
exclusion  of  the  heir,  and,  where  not  expressed,  therefore,  it  is  only  **"" 
supplied  in  circumstances  which  do  virtually  exclude  him,  and  ren- 
der the  sale  indispensable  to  the  preservation  of  the  trust-property, 
ii2d  the  attainment  of  the  testator's  purpose.    In  the  case  of  TrvMees  F.  c. 
f  Moore's  Mortification  v.  Wilson,  25  th  June  1814,  trustees  were 
}lowed  to  sell  the  superiority  of  lands  mortified  for  a  charity.     Here 
le  poTv^er  was  granted  in  consideration  of  extraordinary  advantage  to 
?o  oh&ritjy  the  superiority  being  in  itself  useless  to  it,  while  the  sale 
oduced  a  price  of  <f  1000.     But,  in  Robertson  v.  Allan,  7th  March  10  S.  438. 
>j?^,  the  Court  of  Session  having  upon  strong  presumption  of  inten- 
n    to    authorize  a  sale  supplied  that  power,  the  decision  was  re- 
:^€?d  lat  September  1835,  Lord  Beouoham  holding,  that  the  heir- 2  Sh.  &  Mad. 
AW    cannot  be  excluded  or  displaced  by  inference,  but  only  by    ^^* 
'n  tarwTkB  or  necessary  implication.     Of  the  latter  an  example  is 
Lislied  in  Henderson  v.  Somerville,  22d  June  1841,  where  power  to  s  D.  1049. 
/Audt^  xiot  appointed  to  be  sold  was  held  to  be  necessarily  implied, 
c?  beizx^T  *  ninning  deficiency  of  funds,  which,  without  a  sale,  would 
<;on.iSUTned  the  trust-property.   Where  the  primary  purpose  of  the 
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Pabt  III.     trust  was  payment  of  the  testator's  debts,  it  was  found  that  the  tnis- 

Chapter  III.   *®®^  ^^^  power  to  sell,  in  order  to  implement  that  purpose,  and  the 

P0WBROP8ALE,  heir  being  entitled  to  the  residue  of  the  rents,  they  were  held  bound 

conf.  iq  exercise  the  power  of  sale  at  his  suit,  so  as  to  liquidate  the  debts 

out  of  the  capital,  and  not  pay  them  at  the  heir's  expense  out  of  the 

13  D.  420.        rents ;  Oraham  v.  Oraham's  Trustees,  21st  December  1850.    Upon  the 

same  principle  which  limits  the  power  of  sale  when  not  expressly 
granted,  it  is  restricted  to  the  precise  terms  used  in  conferring  it  when 
it  was  bestowed.     Where  a  husband  was  empowered  by  his  wife  to 
sell,  if  necessary  to  his  support,  he  made  a  sale  in  consideration  of 
past  kindness,  and  to  secure  a  continuance  of  care  and  attention.  The 
15  1).  606.        sale  was  reduced  as  going  beyond  the  power ;  CoUart  v.  Corie^  26th 
March  1853.     We  ought  to  note  in  reference  to  the  above  case  the 
danger  of  attempting  novelties  in  Conveyancing.    The  deed  was  a 
conveyance  to  a  third  party,  with  power  of  sale  reserved  to  the  hus- 
band, and,  as  the  property  was  the  wife's,  there  was  inserted  a  convey- 
ance to  the  husband  to  make  effectual  his  power  of  sale  in  the  event 
contemplated.    He  took  infeflment  to  validate  the  attempted  convey- 
ance.    The  anomalies  and  difficulties  inseparable  from  such  a  course 
would  have  been  avoided  by  a  trust. 

When  the  conveyance  is  to  the  trustees  and  their  assignees,  and  a 
power  of  sale  is  given,  the  precept  of  sasine,  not  being  used  by  the 
trustees  themselves,  may  be  assigned  by  them,  so  as  effectuaJIy  to 
infeft  a  purchaser  notwithstanding  the  declaration  of  trust,  which, 

14  s  889 '        according  to  the  words  of  style,  is  usually  repeated  in  the  preoept ; 
2  R088,  L.'c.     Cockhum  v.  Cameron^  4th  June  1836. 

^^'  Care  should  be  bestowed  in  framing  the  power  of  sale  to  avoid  ex- 

pressions which  may  be  held  to  enjoin  a  sala  Heritable  property 
directed  by  settlement  to  be  sold  for  trust  purposes  is  subject  to 
legacy-duty.  When  there  is  no  injunction,  but  a  power  merely,  legacy- 
duty  does  not  appear  to  be  exigible,  unless  a  sale  be  necessary  in 

12  D.  97.         order  to  accomplish  the  objects  of  the  trust.    In  Blair  v.  Blair^  14Ui 

November  1849,  it  was  decided,  that  a  power  of  sale  to  tmatees  does 
not  imply  that  the  succession  of  heritage  is  to  be  treated  as  moveable, 
if  there  be  no  direction  to  sell.  On  the  other  hand,  when  a  sale  was 
necessarily  contemplated  by  the  testator,  although  no  express  power 
was  given,  notwithstanding  an  arrangement  whereby  the  lands  were 
conveyed  by  the  trustees  to  the  heir-at-law,  the  heritable  property 

13  D.  436.        was  held  liable  to  legacy-duty ;  Advocate-Oenerai  v.  WiUiamMony  .Sd 

14  D.  585.        December  1850,     To  the  same  effect  is  AdvoccUe-OenercU  v.  SmitK 

1st  March  1852,  where  the  rules  and  principles  dctermimng  thi«' 
^m^^^'  ^^^'    P^"^*  ^^®  stated.    This  case  was  affirmed  on  appeal* 

*  Where  a  tcstitor  does  not  merely  give  a  simple  power  to  sell  tbe  heTit«Kle  estatr.  \ « . 
confers  upon  his  tniHtees  an  ample  and  absolute  discretion  whether  they  aba!]  a^]]  ,  <  ^  > 
he  thereby  makes  the  character  of  his  succession  dopendent  opon  the  reaolotiaB  tc  ^iu  % 
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property  in  such  terms  as  to  give  them  a  right  of  fee,  and  this  right     Past  ill. 

having  been  assigned  to  the  purchaser  by  the  terms  of  his  conveyance  chapteb  ill. 

"  with  all  right/'  &c.,  he  was  entitled  to  sue  the  heir-at-law  to  enter 

and  convey ;  the  maxim  applying : — FrtMtra  petis,  quod  mox  es  resti- 
iuiurus. 

The  general  disposition,  however,  is  a  complete  transference  to  this 
extent,  that  it  is  equivalent  to  a  general  service,  and  will,  therefore, 
transmit  personal  rights  to  heritable  subjects,  such  as  bonds  seclud- 
ing executors ;  Orant  v.  Orant,  July  1718.  It  is,  therefore,  effectual,  M.  14377. 
and  so  held  in  practice,  to  transfer  right  to  unexecuted  procuratories 
and  precepts.  An  example  of  this  important  practical  rule  is  pre-  ^  ^  1217 ; 
sented  in  Mdvin  v.  Dakers,  17th  June  1843.  424.    ' 

As  the  general  disposition  includes  the  moveable  estate,  we  may  General  dib- 
remark  here,  that  it  forms  a  complete  title  to  the  deceased's  moveable  ^^^  beqdikes 

^^      .  ,  .    /  .       !_•  •  1      X   ii  1     i-  •  CONFIRMATION. 

enects  which  were  m  his  possession,  but  the  general  disponee  requires 
confirmation  as  a  title  to  recover  from  other  parties,  Richardson  v.  M.  14377. 
Skidls,  19th  February  1784.  Here  an  executor  creditor  confirmed 
was  held  to  have  a  right  to  a  bond  owing  to  the  deceased  in  prefer- 
ence to  a  general  disponee ;  and  adjudication  obtained  by  a  general 
disponee  is  void,  unless  his  title  be  previously  completed  by  confir- 
mation ;  Arbuihnot  v.  Godcbum,  27th  November  1789.  M.  14383. 


3.  The  EntaU. 

Entails  were  a  necessary  consequence  of  the  feudal  system,  and  Introductory 
of  the  law  of  primogeniture,  which  was  indispensable  to  the  mainte- 
nance of  that  system.    The  object  being  to  perpetuate  estates  in  the 
same  families,  the  purpose  of  the  entail  is  to  determine,  throughout 
the  future  succession,  what  particular  person  shall  be  the  proprietor 
to  the  exclusion  of  all  others,  and  so  to  limit  his  powers  of  disposal 
and  administration,  as  to  prevent  alienation  or  mortgage  of  the  estate 
during  the  successive  generations    Thus,  by  the  limitation  of  the 
succession  to  one  heir,  the  estate  is  preserved  from  dispersion  by  being 
divided,  and  it  is  secured  against  dilapidation  and  alienation  by  the 
fetters  imposed  upon  every  succeeding  proprietor.    This  restraint  upon 
property  was  practised  by  the  Romans,  who  were  entitled,  through  the 
medium  of  fideicommissa,  to  limit  the  succession  to  a  fixed  series  of 
heirs  through  four  generations.    The  same  practice,  from  its  natural 
coincidence  with  the  principles  of  the  feudal  system,  obtained  a  foot- 
ing, under  various  modifications,  in  the  different  countries  of  Europe. 
In  England,  the  law  of  entail  assumed  very  nearly  its  present  form 
during  the  reigns  of  Henry^VIL  and  Henry  VIIL    The  practical 
effect  as  regards  the  power  of  making  an  entail  in  England  is,  that 
a  proprietor  may  entail  his  estate  upon  such  heirs  as  are  in  existence 
when  the  deed  is  executed,  or  until  the  first  unborn  heir  of  entail 


REMARKS. 
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PabtIII.     apply  to  these  the  necessary  time,  trouble,  and  experience.    The 
Chapter  III.  g^^i^ter  of  the  trust  may  himself  name  a  factor,  and  the  trustees 
9  S  442.  ^^^^  ^^  ^^^  ^^  their  power  to  supersede  the  person  so  named ;  Fvtiw 

V.  M^Alister,  15th  February  1831.  When  no  factor  is  named  in  the 
trust-deed,  and  no  power  to  employ  one  is  conferred,  the  trustees 
may  employ  one  upon  their  own  responsibility,  but  in  such  circum- 
stances they  do  not  enjoy  an  indemnity  equally  full  as  that  which  is 
usually  provided,  when  authority  to  name  factors  is  given.  In  a  case, 
therefore,  in  which  there  was  no  power  to  name  a  factor,  and  a  be- 
quest was  given  to  the  trustees  as  a  remuneration  for  their  trouble, 
they  were  held  personally  liable  for  loss  sustained  through  the  failure 
8  8.741.  of  a  factor,  although  reputed  responsible  when  appointed;  Symy. 

Charles,  1 3th  May  1830.     If  the  employment  of  a  factor  be  autho- 
rized, the  trustees  may  depute  to  him  even  the  power  of  sale,  but,  if 
they  do  so,  the  authority  must  be  express,  and  not  matter  of  iufer- 
7  S.  828.  ence  merely,  as  in  ThoTnctsy.  Walker's  Trustees,  4th  July  1829,  where 

the  authority  was  not  to  sell,  but  to  grant  dispositions,  and  generaU; 
to  do  everything  which  the  trustees  could  do  themselves.  This,  two 
of  the  Judges  held  to  be  an  insufficient  power,  although  a  sale  by  the 
factor  was  sustained  on  the  ground  of  the  trustees  having  recognised 
other  sales  by  hiuL 
Power  to  (5.)  Power  of  assumptiofk — It  is  highly  expedient,  where  the  pur- 

^^^^^  -  poses  of  the  trust  render  its  long  duration  probable  or  certain,  that 
the  trustees  should  be  enabled  to  recruit  their  ranks  by  assumiug 
others.  This  is  done,  by  giving  them  power  to  nominate  and  assume 
such  other  person  or  persons  as  they  shall  think  fit,  who  shall  have 
the  same  powers  and  privileges  as  the  original  trustees.  The  title  of 
assumed  trustees  is  completed  by  deed  of  assumption,  whereby  thev 
are  formally  nominated  and  appointed,  and  the  trust  property  is  con- 
veyed  by  the  original  trustees,  or  by  such  of  them  as  survive,  and  are 
capable  to  execute  the  conveyance,  in  favour  of  themselves  and  those 
whom  they  have  assumed,  with  power  to  the  survivors  and  qnonun 
as  in  an  original  trust.  The  deed  of  assumption  must  contain  procu- 
ratory  and  precept,  and  the  title  will  be  completed  by  infeftment 
When  a  power  of  assumption  is  conferred,  it  may  be  exercised  even 

11  S.  516.        on  deathbed ;  Roughhead  or  Tod  v.  Hunter,  5th  March  1833 ;  but  no 

assumption  can  be  made  when  it  is  not  authorized ;  and  whatever 
power  is  given  must  be  executed  in  strict  conformity  with  its  terms. 
So,  where  the  power  was  merely  to  supply  places  in  the  trust  vacant 
by  death  or  non-acceptance,  and  there  were  two  such  vacancies,  an 
assumption  of  three  new  trustees  was  found  void  as  to  all  the  three, 

12  S.  672.        this  being  an  excess  which  the  Court  cannot  correct ;  Ferris  y.  Bairiy 

31st  May  1834.  Sometimes  a  power  of  nomination  is  given  not  to 
the  trustees  alone,  but  to  a  party  beneficially  interested  with  their 

13  S.  G81.         consent     In  Baillie  or  Duvdop,  11th  March  1836,  power  having  been 
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given  to  a  beneficiary  to  name  new  trustees  with  consent  of  a  majority     Past  in. 
of  those  acting  for  the  time,  and  the  trustees  having  all  died,  the  chaptbe  in. 
1}eneficiary  was  found  entitled  to  nominate  by  himself  alone. 

But,  although  there  be  no  power  of  assumption,  the  trust  will  not  Judicial  ap- 
be  defeated  by  the  failure  of  all  the  trustees.  *    The  Court  of  Session  I^^™^^' 
by  its  nobue  officium  will  provide  for  the  execution  of  it.    In  M^Adan,  or  judicial 
17th  July  1841,  the  trustees  having  all  died,  the  Court  with  the  3^^268. 
concurrence  of  all  concerned  appointed  new  trustees.     It  is  only  the 
proprietor  himself,  however,  who  can  confide  to  another  the  absolute  See  infra,  p. 
control  of  his  property  without  security ;  and  in  this  case,  accord-  ^^^• 
'^S^Jy  the  trustees  appointed  by  the  Court  were  required  to  find 
caution.     A  judicial  factor  is  now  generally  appointed,  where  testa- 
mentary trustees  fail,  and  he  also  must  find  security.    It  is  thus  a 
clear  duty  to  provide  against  a  total  failure  of  trustees  deriving  their 
nomination  from  the  granter  himself,  or  under  powers  conferred  by 
him ;  and  care  also  should  be  taken  to  obviate  such  contingencies 
as  suspend  the  operation  of  the  trust  without  permitting  a  remedy. 
See  Duncan,  23d  June  1849,  where  two  trustees  having  died,  and  the  ^^  ^-  ^^3- 
remaining  two  being  abroad,  the  Court  refused  to  appoint  a  judicial 
factor.    The  advantage  of  a  timely  assumption  is  also  shown  by  the 
inconvenience  experienced  from  the  absence  of  trustees  reducing  the 
number  resident  to  less  than  a  quorum ;  NiAet  v.  Fr<uer,  31st  January  13  S.  384. 
1835.    Here,  one  of  two  accepting  trustees  went  abroad,  and  the 
other  continued  to  act  in  collecting  and  reinvesting  funds.     The 
trust-deed,  however,  contained  a  power  of  assumption,  with  a  recom- 
mendation by  the  testatrix  that  it  should  be  exercised  so  that  the 
number  of  trustees  should  never  be  less  than  three.    The  proceedings 
of  the  acting  trustee  having  been  challenged,  the  Court  was  of  opinion, 
that  the  power  of  assumption  ought  to  have  been  exercised,  and, 
holding  the  right  of  the  one  trustee  to  be  doubtful,  superseded  him 
by  appointing  a  judicial  factor. 

If  any  one  undertake  the  office  of  trustee  without  any  appointment 
or  assumption,  the  extent  of  his  powers  depends  upon  the  provisions 
of  the  trust  under  which  he  professes  to  act ;  and,  in  McMillan  v.  11  D.  191. 
Armstrong,  6th  December  1848,  a  party  so  acting,  where  the  deed 
conferred  no  power  to  borrow,  was  held  personally  liable  for  the 
amount  of  a  loan  contracted,  in  so  far  as  shown  not  to  have  profited 
the  beneficiaries. 

(6.)  Power  to  compound  a/nd  submit — This  is  another  power  essen-  Power  to  com- 
tial  to  the  satisfactory  administration  of  a  trust,  but  which  cannot  bubiot^  ^^^ 
safely  be  assumed,  if  not  expressly  conferred,  inasmuch  as  compromise 
and  arbitration  are  acts  proper  only  to  an  absolute  proprietor.    They 
ought  invariably,  therefore,  to  be  authorized. 

•  See  suprOj  p.  676,  note. 
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Part  III,  possession,  and  subject  to  his  deeds  and  debts ;  Ferguson  v.  Ferguson, 
CuAFTEK  III.  <£c-i  IStli  November  1852.  An  entail  was  here  held  inoperative  in 
15  D.  19.  terms  of  that  section,  because  the  irritant  clause  did  not  refer  to  the 
prohibition  to  alter  the  order  of  succession.  It  was  pleaded  that  this 
being  a  prohibition  against  a  gratuitous  deed,  was  sufficiently  fenced 
by  a  simple  prohibition.  But  Lord  Fullebton  observed,  that  altera- 
tion of  the  order  of  succession  is  not  always  or  necessarily  gratuitous 
— as,  for  instance,  in  the  case  of  a  marriage  contract  The  previous 
14  D.  636.  cases  of  Dick  Ounyngham  v.  Cunyngham,  9th  March  1852,  and  Dewar 
14  D.  1062.  V.  Dewar,  20th  July  1852,  are  to  the  same  effect 
Strict  BHTAiLB.  (3,)  Entails  wiik  irritant  and  resolutive  clauses. — ^The  renuuning 
kind  of  entails  consists  of  those  which  contain  irritant  and  resolutive 
clauses.  In  these  there  is  not  merely  a  prohibition  against  doing  cer- 
tain acts,  but  that  prohibition  is  fortified  by  two  specific  conditions: 
first,  an  irritancy,  i.e.,  a  declaration,  that  anything  done  in  contraven- 
tion of  the  prohibition  shall  be  null  and  void;  and  second,  a  resolutive 
clause,  i.e.y  a  provision  that,  upon  the  granting  or  doing  of  anything 
in  contravention  of  the  prohibitions,  the  title  of  the  grantor  shall  be 
resolved,  i,e.y  destroyed  or  brought  to  an  end,  so  that  the  act  done  in 
contravention  can  have  no  efficacy,  because  derived  from  one  whose 
title  perished  in  the  very  doing  of  it  These  three  things,  viz.,  the 
prohibition — the  irritancy — ^and  the  resolving  of  the  grantor's  right, 
must  all  concur  in  order  effectually  to  fetter  the  heirs,  and  debar 
them  from  exercising  the  rights  of  fee-simple  proprietors. 
Object  or  act  By  the  Entail  Amendment  Act,  11  and  12  Vict  cap.  36,  veiy  im- 
c.  36.  ^^  portant,  and,  in  some  respects,  fundamental,  alterations  have  been 
introduced  into  the  law  of  entail  These  alterations  have  two  grand 
objects,  viz.,  on  the  one  hand,  to  qualify  the  effect,  and  regulate  the 
form,  of  entails  made  after  the  1st  August  1848 ;  and,  on  the  other, 
to  confer  upon  parties  possessing  under  entails  made  before  that  date 
certain  powers  to  convert  their  right  into  fee-simple,  and  to  introduce 
certain  qualifications  in  the  construction  of  these  old  entails,  and 
grant  facilities  in  charging  the  lands  held  under  them  with  family 
provisions,  and  for  other  necessary  purposea  Subject  to  these  modi- 
fications, however,  the  old  entails  are  still  effectual,  and  it  is  necw- 
sary,  therefore,  to  examine  them,  since  without  a  correct  knowledge 
of  their  form  and  effects,  we  cannot  be  prepared  to  act  with  confidence 
or  security  in  matters  relating  to  the  purchase,  succession,  or  other 
disposal  of  property  held  under  that  title.  Tlie  subject  thus  divides 
itself  into  two  great  heads,  viz. : — 1.  Old  EntaUSy  including  all  made 
prior  to  1st  August  1848  ;  and  2.  New  Entails,  or  such  as  are  dated 
on  or  after  1st  August  1848. 

Old  entails. 
i^.^JilJl'J' /?»         'The  practice  of  entailing  lands  was  known  in  Scotland  before  it 
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act  without  keeping  accounts,  and  to  fail  with  more  than  j6?6000  in  his     Part  III. 
hands.    In  Graham  y.  Hunter's  Trustees,  4th  March  1831,  trustees  ChaptekIII 
were  found  not  liable  for  loss  sustained  by- their  agent's  failure  to  9  s.  543. 
search  the  records,  and  discover  a  prior  burden  affecting  lands  upon 
which  the  trust-funds  were  lent. 

The  clause  of  indemnity,  however,  does  not  exempt  from  all  respon-  Liability  for 
sibility.    The  subscription  of  receipts  is  intromission,  and  trustees  '*^^^^io»»- 
subscribing  are  personally  liable  for  the  misapplication  by  any  of 
their  number  of  the  money  so  discharged  ;  Blain  v.  Paterson,  28th  14  S.  361. 
January  1836.     In  the  1 2th  volume  of  Dunlop's  Reports,  the  unre-  p.  209. 
ported  case  of  Gray  v.  Kennedy ,  Ac,  in  1819,  is  noticed  by  Lord  Mon- 
CREipp,  in  which  Lord  Gillies  and  the  Court  found,  that,  where  the 
complaint  was  that  trustees  had  uplifted  trust-funds  from  an  heritable 
security,  and  lent  the  amount  on  personal  security  to  one  of  their  own 
number,  the  act  of  a  trustee,  who  had  never  touched  a  farthing  of  the 
money,  in  signing  a  discharge  of  the  heritable  security  must  be  taken 
as  an  actual  intromission  by  him  in  terms  of  the  protecting  clause. 
Trustees  are  personally  responsible,  also,  for  not  acting  in  conformity 
with  the  testator's  instructions ;  so,  where  they  resisted  a  specific 
demand  that  the  funds  should  be  invested  in  government  stock  as 
expressly  directed,  they  were  subjected  personally  in  damages  for  loss 
of  what  would  have  been  gained  by  a  rise  in  the  funds,  and  that, 
although  their  refusal  was  advised  by  counsel ;  Morrison  v.  MUler^  Ac,  5  s.  322. 
(Morrison's  TnLstees,)  9th  February  1827  ;  and,  in  The  Bon-Accord  13  D.  295. 
Marine  Insurance  Co.  v.  Souter's  Trustees,  11th  December  1850,  the 
instruction  being  to  invest  on  good  heritable  or  personal  security,  the 
purchase  of  a  redeemable  annuity  with  a  policy  of  insurance  was  held 
not  to  be  an  investment  in  terms  of  the  instructions,  and,  upon  a 
sale  of  the  bond  of  annuity  a  loss  having  been  sustained,  the  trustees 
«rere  held  personally  liable  for  it*    They  must  make  up,  also,  from  Erroneous 
heir  private  funds  whatever  trust-money  they  pay  to  a  wrong  party.  !J!^^g^  "^ 
n  Macfdrlane  v.  Donaldson^  12th  May  1835,  the  share  of  a  legatee  13  g  725. 
as  paid  to  a  party  who  had  been  appointed  h&c  factor  loco  tutoris, 

'  A  tmster  at  his  death  had  his  funds  in  the  hands  of  a  mercantile  firm,  two  partners  of 
ich  be  appointed  his  tmstees,  and  directed  them  to  invest  his  funds  in  a  certain  way  for 
purposes  of  the  tmst.  Instead  of  doing  so,  thej  continued  to  employ  them  in  the  firm, 
fng  the  beneficiaries  6  percent,  interest.  Whenever  they  were  called  upon,  they  invested 
fnnds  as  diiected,  and  there  was  no  suspicion  of  mala  fides.  The  Court  held,  that  the 
'ficmiieB  -were  entitled  to  claim  the  profits  realized  by  the  trustees  out  of  the  employment 
>*.se  fundsy  over  and  above  the  5  per  cent,  which  they  had  paid  ;  Cochrane  v.  Black,  1st  17  D.  322. 
xi!%ry  IBdd.  The  question  was  reserved,  whether  the  beneficiaries'  claim  was  confined 
"  sihsLre  of  profits  efieiring  to  the  trustees'  interest  in  the  partnership,  or  whether  the 
'C£«  -vv-ere  personally  liable  to  account  to  them  for  the  entire  profits  made  by  the  firm  out 

fTTi^t-AlTlds. 

i^lso  th©  c«tfe  of  Laird  v.  Laird^  26th  June  1865,  which  is  similar  to  that  of  Cochrane^  17  D.  984. 
ustra^teB  t.h.e  great  principle,  that  no  one  applying  the  funds  of  another  for  the  purpose 
it  OAZA  fiicnself  appropriate  the  benefit. 

44 
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Past  III.  tlirough  the  registers  for  publication,  the  insertion  of  the  fetters  being 
Chapteb  III  rendered  imperative,  botli  in  the  title  first  made  up  under  the  entail, 
and  in  all  the  subsequent  conveyances,  under  this  sanction,  that  the 
omission  should  import  a  contravention.  The  lieges  were  thus  made 
aware,  that  the  right  of  the  party  in  possession  extended  to  a  life 
interest  merely,  and  that  he  had  not  the  powers  of  disposal  and 
impignoration  of  a  fee-simple  proprietor. 

These  general  views  will  facilitate  the  understanding  of  the  Deed 
of  Entail,  the  terms  of  which  we  shall  now  shortly  review. 
Title  OF  MAKER     Any  one  may  make  an  entail     The  power  is  given  by  the  Statute 
OP  EOTAiL.        ^Q  u  ujg  Majesty's  subjects"  without  restriction ;  nor  is  it  necessary 

that  the  maker  have  a  title  feudally  completed,  possession  upon  a 
16  S.  184;        personal  right  being  sufficient.    In  Renton  v.  Amtruther,  5th  Decern- 
2i4f  2^^^-     ber  1837,  affirmed  18th  August  1843,  a  person,  having  a  personal 
L.C.  435.         right  by  a  disposition  from  his  sister  containing  a  procuratoiy  of  re- 
signation, made  an  entail  with  a  general  assignation  of  writ&    Tliis 
was  held  to  form  a  sufficient  entail,  and  to  confer  right  upon  the 
entailer's  heir  to  make  up  his  title  by  using  the  unexecuted  procura- 
tory.     This  case  also  shows,  that  an  entail  may  be  validly  altered 
and  added  to  by  a  subsequent  deed.    The  sufficiency  of  a  personal 
2  BelPs  App     ^^g^^  fts  a  title  to  make  an  entail  was  decided  also  in  Fogo  v.  Fogo, 
195.  '     25th  February  1840,  affirmed  18th  August  1843. 

Form  of  An  entail  may  be  made  in  various  forms.     It  may  be  by  a  dispo- 

sition and  deed  of  tailzie,  containing  all  the  clauses  requisite  for  an 
effectual  feudal  transmission,  with  the  prohibitions  and  clauses  irri- 
tant and  resolutive  embodied.  In  practice,  entails  are  frequentlj 
made  in  the  form  of  a  procuratory  for  resigning  the  lands  for  new 
infeftmcnt  to  be  issued  by  the  superior  in  favour  of  the  entailer  and 
the  heirs  appointed,  under  the  conditions  of  the  entail  An  entail 
may  also  be  made  in  the  form  of  a  bond  of  tailzie,  binding  the  granter 
and  the  heirs  to  hold  under  the  conditions  specified ;  or  it  may  be 
contained  in  a  contract  of  marriaga  In  whatever  form  it  is  made, 
the  essential  requisites  are  the  sama  It  must  settle  the  destination, 
describe  the  lands,  and  impose  the  prohibitions  and  fetters,  and  it 
must  be  recorded,  and  the  conditions  embodied  in  the  titla  Of  the 
6  D.  821.  necessity  of  specifying  the  lands  there  is  an  example  in  King  v.  Earl 
6  Mrs  App.  f^y  Sf^ir^  28th  February  1844,  affirmed  30th  AprU  1846.  Here, 
lands  called  Cidts  not  being  named,  and  no  proof  adduced  that  these 
lands  had  been  possessed  as  part  and  pertinent  of  the  lands  which 
were  named  forty  years  before  the  date  of  the  entail,  this  portion  of 
the  estate  was  held  not  to  be  entailed.  The  fetters  also  most  be 
imposed  by  the  entail  itself,  and  it  is  not  sufficient  to  refer  to  them 
i\r  ^\  ^  contained  in  another  deed;  OammeU  v.  Cathcart,  <fec,  13th  Novem- 
362.  ber  1849,  affirmed  on  appeal,  and  previous  authorities  there  cited.*" 

17  D.  659.  *  Reference  id  likewise  made  to  Cochrane  v.  BaUlie,  affinned  in  the  House  of  Lordd  9tli. 

10th,  and  12th  March  1857.    In  this  case  an  important  question  was  decided  in  regard  to  th- 
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after  eight  years  become  bankrupt,  the  trustees  who  granted  the  loan     Part  III. 
were  held  liable  personally  for  the  amount  at  the  suit  of  a  co-trustee,  chapter  ill 
not  a,  party  to  the  transaction. 

The  trust-disposition  contains  a  reserved  power  to  alter,  revoke,  Reserved 
and  annuL    The  importance  of  this  in  giving  effect  to  deathbed  deeds  ^^^ke.^ 
made  under  the  reserved  power,  we  have  already  pointed  out.    There 
13  aiao  a  reservation  of  the  grantor's  liferent,  which,  according  to  the 
rules  respecting  the  delivery  of  deeds,  would  exempt  the  mortis  cauM 
disposition  from  the  necessity  of  delivery.     But,  in  order  entirely  to 
exclude  all  objection  on  that  ground,  there  is  universally  inserted  a  Kesekvation 
clause  dispensing  with  delivery,  and  declaring  the  deed  effectual  or  thustek'h 
though  found  lying  by  the  granter  undelivered  at  his  death.  dispenhation 

It  18  unnecessary  to  refer  to  the  ordinary  clauses  for  completing  the  'w^whdelivery. 
feudal  transmissioiL  These  will,  of  course,  be  inserted,  when  it  is  in- 
tended  to  enable  the  trustees  to  obtain  a  feudal  title  by  warrant  from 
the  testator.  If  there  be  procuratory  and  precept,  we  have  already  Supra,  pp.  543, 
seeUy  that  these  will  furnish  the^  means  of  infeftment,  even  in  lands 
generally  conveyed  without  special  description,  by  producing  the 
saeiaea  of  the  deceased  along  with  the  trust-disposition  to  the  notary. 

« 

Id  order  to  render  the  trust  effectual  after  the  grantor's  death,  the  Constitction 
trustees  or  a  sufficient  number  of  them  must  accept,  and,  in  order  to  mean^op  car- 
rest  them  feudally  with  the  heritable  property,  they  must  be  infeft.  ryiwo  it  into 
Even  if  all  the  trustees  should  decline  the  office,  that  will  not  make  th^grak^erI 
the  tmat  void.*    Their  appointment  was  instrumental  only  to  the  death. 
attainment  of  the  grantor's  will,  and,  if  his  intention  can  be  fulfilled,  declinature. 

iiollwithstanding  their  declinature,  the  Court  will  provide  the  means        

of  executing  it;  Campbell  v.  Lord  Monzie,  26th  June  1752.    We M.  14703. 
have  already  had  an  example  of  trustees  appointed  by  the  Court,  Supra,  p.  C87. 
where  all   concerned  concurred.     In  Tovey  v.  Tennent,  11th  March  I6  D.  8«c. 
1854^  a  trustee  named  sine  qui  non  in  a  marriage  contract  having 
refused  to  act,  the  Court  gave  decree  declaring  that  the  nomination 
£ad  fallen,  and  authorizing  the  parties  to  the  contract  to  appoint  new 
trustees  mrith  the  same  powers.     The  surviving  trustees  originally 
iamed,   ajid  the  children  of  the  marriage,  were  made  parties  to  the 
lotion,  and  the  judgment  was  given  in  respect  of  a  previous  decision 
3  the   same  effect ;  Lindsay  v.  Lindsay,  19th  June  1847.     If  the  ^  ^^  ^-•>' 
arties  are  not  agreed,  or  if,  from  absence  of  the  trustees,  or  their  in- 
pacity,  or  malversation,  the  trust  has  become  inoperative,  the  Court 
ill   not  appoint  new  trustees,  but  they  nominate  a  judicial  factor, 
e  the  cases  of  Harvey  or  Lacy  v.  Lacy,  7th  July  1836;  Fraseror  us.  1112. 
ytt^   1  1  th  March  1854 ;  Watt,  13th  June  1854.  f  \l  D.  m. 


Sor*  stMrjpr4Ji^  p.  676,  note,  and  statute  referred  to. 

SjM.'^iaH  j>o^rer8  were  granted  to  a  judicial  factor  to  make  up  titles  and  to  sell  fur  the 
n»G  of  csa.nryiDg  into  execution  a  lapsed  trust,  untlcr  which  the  trustees  had  full  ]K>weru 
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Pabt  ni.         A  trustee's  acceptance  is  not  presumed  without  his  authority  or 

Chaptbb  ni.  acquiescence,  and  he  is  not,  therefore,  committed  by  the  passing  of 

Acceptance     infeftment  in  his  favour,  if  not  sanctioned  or  homologated  by  himself.* 

HOT  PKEsuMED.      Aftcr  acceptanco  the  ireneral  rule  is,  that  a  trustee  cannot  with- 

Power  to  bb-  *  ^  * 

SIGN.  draw,  unless  he  is  empowered  by  the  trust-deed  to  resign.    In  the 

ii.  450, 8d  Ed".  Juridical  Styles  there  is  the  form  of  a  provision  for  discharging  trus- 
tees who  wish  to  retire,  and  the  representatives  of  deceased  trustees ; 
but  the  expediency  of  such  a  provision  is  not  clear.  It  is  generally 
better,  that,  when  difficulties  approach,  men  should  feel  themselves 
forced  to  encounter  and  overcome  them,  than  that  they  should 
be  enabled  to  fly  from  them ;  and  the  necessity  of  going  through 
with  the  matter  presumes  deliberation  and  resolute  purpose  before 
2  Hailes,  678.  acceptance  Of  the  general  rule  there  is  an  example  in  Carstairs, 
20th  January  1766.  Here  three  trustees  petitioned  the  Court,  on 
account  of  their  age  and  infirmity,  and  ignorance  of  business,  to 
name  other  trustees  or  a  factor;  but  the  Court  refused,  the  Lord 
President  observing,  that  trustees  must  not  imagine  that,  whenever 
they  are  tired  of  their  office,  they  can  slip  their  necks  out  of  the 
collar,  and  leave  the  matter  to  be  extricated  by  the  Court.  Another 
instance  of  a  trustee  not  permitted  to  withdraw  after  acceptance  will 
6  D.  1066.  be  found  in  Logan  v.  Meildejohn,  26th  May  1 848 ;  and,  in  Gordon,  2d 
16  D.  884.  June  1864,  it  was  held  incompetent  for  the  Court  to  exoner  trustees, 
and  doubtful,  whether  resignation  could  be  allowed  without  intimation 
to  all  the  beneficiaries,  as  well  as  to  the  co-trustees.  While  this  is 
the  general  rule,  and  what  ought  to  be  counted  on  by  any  one  accept- 
ing a  trust,  it  is  subject  to  exceptions,  and  the  Court  will  relax  it 
where  strong  reasons  are  shown,  as  absence  and  bad  health,  accom- 
panied by  the  consent  of  all  concerned,  upon  which  groimds  a  trus- 
9  D.  239.  tee's  resignation  was  approved  of  in  HiU  v.  Mitchell,  Jsc.  {HiiCa  Trus- 
tees), 9th  December  1846.  f 

18  D.  132.  of  sale  conferred  upon  them ;  Morxaon  v.  Weddenpoon^  Ist  December  1855.    A  title  in  his 

own  person  is  not  necessaiy  in  order  to  enable  a/octor  loco  tutoris  to  convey  heritage  bo> 
longing  to  his  ward,  because  he,  as  gaardian,  comes  in  place  of  the  ward,  and  exercises  the 

18  D.  624.  will  or  consent  of  the  ward.    So,  in  iSbott,  21st  February  1856,  power  was  given  to  a  curator 

honU  to  convey  his  ward*s  estate,  though  the  feudal  title  had  been  completed  in  the  ward's 
person.  But  there  is  a  distinction  between  such  a  case  and  that  of  a  judicial  factor  upon  a 
trust-estate,  where  the  trust  has  lapsed  through  the  failure  of  the  trustees.  Here,  it  is 
necessary  that  the  title  be  made  up  in  the  person  of  the  judicial  factor  to  enable  him  to  grant 
a  conveyance,  for  there  is  no  ward  in  whose  person  the  title  could  be  made  up.  The  title 
is  in  abeyance,  and  the  judicial  factor  must  be  authorized  to  make  up  a  title  in  his  own  per- 
son, in  order  to  administer  the  trust,  whereupon  he  occupies  the  place  of  proprietor  as  the 
trustees  would  have  done.  So,  a  judicial  (actor  having  been  appointed  on  a  lapsed  trust, 
which  consisted  chiefly  of  heritage,  he  was  authorized  by  the  Court  to  make  up  titles  in  his 

18  D.  98?.  own  person  in  order  to  enable  him  to  manage  and  sell  the  estate,  in  MeikUt  4th  June  1856. 

*  Acceptance  will  not  be  inferred,  or  liability  for  loss  of  trust-funds  incurred,  by  mere 
knowledge  of  the  existence  of  the  trust-deed,  attending  the  first  meeting  of  trustees,  and 
writing  the  minutes^  but  expressly  declining  "  to  give  any  opinion  or  vote,  or  to  incur  any 

J  8  D.  281,  "  responsibility ; "  MitcheU  v.  Davidson,  20th  December  1855. 

t  An  example  of  one  of  three  surviving  and  accepting  trustees  under  a  trust-deed,  which 


■■ 
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Accepting  trustees,  who  are  also  tutors  and  curators,  must  make     Pabt  III. 
inventory  of  a  pupil's  effects,  under  the  penalty  of  accounting  upon  Chapter  III. 
the  penal  terms  prescribed  by  the  Act  1672,  cap.  2 ;  MoUison  v.  Mur- 12  s.237. 
ray,  19fch  December  1833. 

When  a  trustee  accepts,  there  is  implied  an  agreement  that  he  will  A  trustee 
submit  to  the  opinion  of  the  majority.   He  can,  therefore,  be  compelled  raopER^Acrs  ^ 
to  concur  in  all  lawful  and  necessary  acts  of  administration  which  of  aduikistra- 
cannot  be  done  without  him,  as  in  uplifting  trust-funds ;  Lord  Lyne-  ^^^'^^^ 
doch  V.  Ouckterlony,  16th  February  1827,  affirmed  7th  July  1830.   In  4  Wil.  &  Sh. 
a  subsequent  stage  of  this  case,  20th  November  1832,  the  recusant  -^PP-  ^^* 
trustee  was  found  liable  in  loss  of  interest  sustained  through  his  refusal  n  8. 60. 
to  act  The  Court  will  interfere  also  for  the  security  of  the  trust-estate,  Bahkruftcy 
when  there  is  risk  from  the  bankruptcy  of  trustees.     In  Smith,  15th  ^q  g  ^3^  * 
May  1832,  a  sole  trustee  having  become  bankrupt  was  interdicted 
from  intromitting,  a  factor  appointed,  and  the  trustee  ordained  to  con- 
vey the  trust-property  to  him  ;  and,  in  Barry  v.  Thorburn,  11th  March  9  D.  917. 
1847,  two  of  three  trustees  having  become  insolvent,  and  the  circum- 
stances being  such  as  were  calculated  to  excite  distrust,  the  Court 
ordered  them  to  find  caution,  and,  upon  their  failure  to  do  so,  seques- 
trated the  trust-estate,  and  appointed  a  judicial  factor. 

In  other  circumstances  of  difficulty,  the  Court  has  interfered  to 
provide  a  remedy.  In  Fraser,  1st  March  1837,  the  nomination  was  15  S.  692. 
of  three  trustees  and  the  survivors  and  survivor ;  one  died,  and  another 
having  become  insane,  the  third  applied  to  the  Court  for  full  powers 
to  bring  the  trust  to  a  conclusion  by  paying  over  to  the  beneficiaries. 
Authority  was  granted  accordingly,  but  only,  as  in  the  case  of  Mac-  Supra,  p.  687. 
aslan,  upon  caution  being  found. 

TermincUion  of  Trust. — ^When  the  testator's  purposes  are  accom-  Tekmination 
plished,  the  trust  is  brought  to  an  end  by  transferring  the  property  to  ®''™*  t^^st- 
those  beneficially  entitled,  and  by  their  granting,  on  the  other  hand,  a 
discharge  and  exoneration  in  favour  of  the  trustees.   The  trustees  must 
account  at  the  suit  of  the  fiar  of  the  trust-property  and  his  representa- 
tives ;  Home  V.  Home,  27th  May  1712  ;  and,  when  the  fiar's  right  is  Robertson'e 
complete,  and  there  is  no  longer  any  bar  to  a  conveyance  in  his  favour,  ^^^^  ^^^ 
the  trustees  are  bound  to  denude ;  AUan  v.  M'Rae,  25th  May  1791.   It  Cases,  538. 
ras  so  /bund,  where  all  interested  were  sui  juris;  Oraigies  v.  Gordon,  15  S.  1157. 
7th  June    1837;  Annandcde  y,  Macniven,  June  1847;  VAmy  v.  9 1>- 1201. 
'^ethon^s  Trustees,  5th  December  1850.     But  such  an  arrangement  13  D.  240. 
lust  be  consistent  with  the  testator's  intention.    When  the  terms 
ied  by  him  are  distinct  and  positive,  conjecture  and  inference  are 
eluded  ;  axid,  where  the  interest  of  a  sum  was  given  to  the  children 

not  specify  any  nnmber  of  trustees  as  a  qaorum,  being  liberated  from  his  office  on  the 
ind  af  delicAt^  health,  will  be  found  in  Pridicj  9th  June  1855.  16  D.  835* 
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Past  III.     1844.     Mr.'Erskine  is  of  opinion,  tliat,  even  when  the  entail  is  gni- 

Chaptkb  III.  tuitous,  the  maker  of  it  is  restrained  after  registration  from  affecting 

Inst.  ill.  8  24.   ^^  ^^^^  debt.     Mr.  Sandford  takes  the  opposite  view,  and  there  seems 

p.  403.  no  express  authority  on  the  point.     In  Agnew  v.  Stewart  and  Drew, 

F.  C.  ^^  31st  July  1822,  in  part  reversing  Stewart  v.  Agnew,  2d  June  1818, 

an  entail  made,  not  gratuitously,  but  in  implement  of  an  onerous 
obligation,  was  held  not  to  protect  the  estate  from  debts  due  by  the 
entailer  at  the  date  of  the  entail ;  and  the  lands  were  also  held  liable 
for  debts  contracted  after  the  date  of  the  entail,  if  made  real  by  in- 
feftment  or  adjudication  before  infeftment  on  the  entail,  but  for  none 
contracted  after  the  entail,  and  not  made  real  before  infeftment 
upon  it. 

It  may  be  made  a  condition  of  the  entail,  that  the  heirs  shall  pay 
the  entailer's  debts ;  and  this  will  make  the  estate  liable  for  the 
amount.  The  interest  of  an  entailer's  debt  not  only  forms  a  claim 
against  the  heir  who  should  have  paid  it,  and  his  representatives,  bat 
it,  as  w^ell  as  the  principal,  affects  the  fee  of  the  estate,  and  must  be 
^-  ^-  paid  by  the  heir  actually  in  possession ;  Campbell  v.  Campbell,  29th 

Heibmat  keep  November  1815.    An  heir  of  entail  who  pays  the  entailer's  debts  is 

CP  ENTAILER  8  . 

DEvn.  entitled  to  keep  them  up,  and  prevent  extinction  con/usiane.    This 

is  effected  by  taking  the  conveyance  of  them  to  a  trustee,  Lawrie  v. 

9  8. 147.  Donald  and  Jones,  7th  December  1830. 

CoKDiTioNs  AS       By  a  valid  entail  the  heir  in  possession  is  effectually  precluded  from 

NAMEAHDABMs,  dolug  evorything  against  which  the  conditions  are.  lawfully  directed. 

^'  We  have  already  adverted  to  the  usual  condition  requiring  the  heirs 

to  use  a  particular  name  and  arms.    This  was  enforced  in  Fleemingx. 

M.  15569.  Lord  Elphinstone,  19th  January  1804,  where  there  was  this  additional 
provision,  that,  in  case  the  heir  should  succeed  to  the  dignity  of  the 
peerage,  he  should  be  bound  to  denude  in  favour  of  the  next  heir. 
This  provision  (notwithstanding  the  rule  of  strict  interpretation, 
which  we  shall  afterwards  examine)  was  held  to  exclude  a  peer  from 
succeeding  to  the  estate. 

Heir  is  >iar,         Under  this  limitation  of  complete  subjection  to  the  conditions  of 

FETTKRED."^  tho  cutall,  tho  heir  in  possession  is  fiar,  and  has  the  powers  of  a  pro- 
prietor in  fee-simple  in  every  particular  from  which  he  is  not  restrained 
by  the  fetters.     Of  the  general  proposition  tliat  the  heir  is  fiar,  an 

13  D.  575.  illustration  is  presented  in  the  case  of  M*Leod  v.  M'Leod*8  Trustees, 
1st  February  1851.  By  the  Bankruptcy  Act,  creditors  are  required 
in  claiming  upon  a  sequestrated  estate  to  abate  from  their  claims 
the  value  of  securities  affecting  the  estate  of  the  bankrupt  Here  a 
claimant  being  creditor  not  only  of  the  bankrupt  heir  in  possession, 
but  also  of  the  entailer,  and  so  entitled  to  affect  the  estate,  was  held 
bound  to  value  and  deduct  the  right  to  recover  out  of  the  fee  of  the 
entailed  estate  as  a  security  affecting  the  estate  of  the  boTikrupt,  From 
the  doctrine  that  the  heir  in  possession  is  fiar  subject  to  the  limita- 
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property  in  such  tenns  as  to  give  them  a  right  of  fee^  and  this  right     Pabt  ill. 
having  been  assigned  to  the  purchaser  by  the  tenns  of  his  conveyance  chapteb  hi. 
"  with  all  right/'  &c.,  he  was  entitled  to  sue  the  heir-at-law  to  enter 
and  convey ;  the  maxim  applying : — Frustra  petis,  quod  mox  es  resti- 

The  general  disposition,  however,  is  a  complete  transference  to  this 
extent,  that  it  is  equivalent  to  a  general  service,  and  will,  therefore, 
transmit  personal  rights  to  heritable  subjects,  such  as  bonds  seclud- 
ing executors ;  Orant  v.  Orant,  July  1718.  It  is,  therefore,  effectual,  M.  14377. 
and  so  held  in  practice,  to  transfer  right  to  unexecuted  procuratories 
and  precepts.  An  example  of  this  important  practical  rule  is  pre-  ^  ^- 1217 ; 
sented  in  Mdtrin  v.  Dakera,  17th  June  1843.  424. 

As  the  general  disposition  includes  the  moveable  estate,  we  may  General  dis- 
remark  here,  that  it  forms  a  complete  title  to  the  deceased's  moveable  ^^^^  requibes 

ir     A         1  •    V  •       !-•  •  1      i    *1-  t    J«  •  CONFIRMATION. 

effects  which  were  m  his  possession,  but  the  general  disponee  requires 
confirmation  as  a  title  to  recover  from  other  parties,  Richardson  v.  M.  14377. 
Shidls,  19th  February  1784.  Here  an  executor  creditor  confirmed 
was  held  to  have  a  right  to  a  bond  owing  to  the  deceased  in  prefer- 
ence to  a  general  disponee ;  and  adjudication  obtained  by  a  general 
disponee  is  void,  unless  his  title  be  previously  completed  by  confir- 
mation; Arbuthnoi  v.  Gockbum^  27th  November  1789.  M.  14383. 


3.  The  Entail. 

Entails  were  a  necessary  consequence  of  the  feudal  system,  and  Introddctorv 
of  the  law  of  primogeniture,  which  was  indispensable  to  the  mainte-  *^*^*^- 
Dance  of  that  systenL    The  object  being  to  perpetuate  estates  in  the 
same  families,  the  purpose  of  the  entail  is  to  determine,  throughout 
the  future  succession,  what  particular  person  shall  be  the  proprietor 
to  the  exclusion  of  all  others,  and  so  to  limit  his  powers  of  disposal 
dnd  administration,  as  to  prevent  alienation  or  mortgage  of  the  estate 
during  the  successive  generations.    Thus,  by  the  limitation  of  the 
mccesaion  to  one  heir,  the  estate  is  preserved  from  dispersion  by  being 
Uvided,  and  it  is  secured  against  dilapidation  and  alienation  by  the 
Mera  imposed  upon  every  succeeding  proprietor.    This  restraint  upon 
roperty  was  practised  by  the  Romans,  who  were  entitled,  through  the 
edium  of  ^fideicommissa,  to  limit  the  succession  to  a  fixed  series  of 
;irs  throug^h  four  generations.    The  same  practice,  from  its  natural 
mcidonoe  with  the  principles  of  the  feudal  system,  obtained  a  foot- 
le, under  various  modifications,  in  the  difierent  countries  of  Europe. 
Eagl&TidL^  the  law  of  entail  assumed  very  nearly  its  present  form 
■ing   the    reigns  of  HenrvVILand  Henry  VIIL    The  practical 
ct  as  reg^ards  the  power  of  making  an  entail  in  England  is,  that 
'oprietor  xnay  entail  his  estate  upon  such  heirs  as  are  in  existence 
ri  t&e  deod  is  executed,  or  until  the  first  unborn  heir  of  entail 


I 


700  LECTURES  ON  CONYETANOING. 

Past  III.  tlirough  the  registers  for  publication,  the  insertion  of  the  fetters  being 
Chaftbb  III  ''©^dered  imperative,  both  in  the  title  first  made  up  under  the  entail, 
and  in  all  the  subsequent  conveyances,  under  this  sanction,  that  the 
omission  should  import  a  contravention.  The  lieges  were  thus  made 
aware,  that  the  right  of  the  party  in  possession  extended  to  a  life 
interest  merely,  and  that  he  had  not  the  powers  of  disposal  and 
impignoration  of  a  fee-simple  proprietor. 

These  general  views  will  facilitate  the  understanding  of  the  Deed        . 
of  Entail,  the  terms  of  which  we  shall  now  sliortly  review.  J 

Title  OP  MAKER     Any  One  may  make  an  entail     The  power  is  given  by  the  Statute 
OP  EMTAiL.        i^Q  «  u|g  jfajegty's  subjects"  without  restriction ;  nor  is  it  necessary 

that  the  maker  have  a  title  feudally  completed,  possession  upon  a 
16  8. 184 ;        personal  right  being  sufficient.    In  Renton  v.  AnstriUher,  6th  Decern- 
214-  2*RoM*     ^^^  1837,  affirmed  18th  August  1843,  a  person,  having  a  personal 
L.C.  435.         right  by  a  disposition  from  his  sister  containing  a  procuratory  of  re- 
signation, made  an  entail  with  a  general  assignation  of  writs.     This 
was  held  to  form  a  sufficient  entail,  and  to  confer  right  upon  the 
entailer's  heir  to  make  up  his  title  by  using  the  unexecuted  procura- 
tory.    This  case  also  shows,  that  an  entail  may  be  validly  altered 
and  added  to  by  a  subsequent  deed.     The  sufficiency  of  a  personal 
2  Bel?8  App     ^^g^^  «^s  a  title  to  make  an  entail  was  decided  also  in  Fogo  v.  Fogo^ 
196.  *     25th  February  1840,  affirmed  18th  August  1843. 

Form  op  An  entail  may  be  made  in  various  form&     It  may  be  by  a  dispo- 

sition and  deed  of  tailzie,  containing  all  the  clauses  requisite  for  an 
effectual  feudal  transmission,  with  the  prohibitions  and  clauses  irri- 
tant and  resolutive  embodied.  In  practice,  entails  are  frequently 
made  in  the  form  of  a  procuratory  for  resigning  the  lands  for  new 
infeftmont  to  be  issued  by  the  superior  in  favour  of  the  entailer  and 
the  heirs  appointed,  under  the  conditions  of  the  entaiL  An  entail 
may  also  be  made  in  the  form  of  a  bond  of  tailzie,  binding  the  granter 
and  the  heirs  to  hold  under  the  conditions  specified ;  or  it  may  be 
contained  in  a  contract  of  marriage.  In  whatever  form  it  is  made, 
the  essential  requisites  are  the  sama  It  must  settle  the  destination, 
describe  the  lands,  and  impose  the  prohibitions  and  fetters,  and  it 
must  be  recorded,  and  the  conditions  embodied  in  the  titia  Of  the 
6  D.  821.  necessity  of  specifying  the  lands  there  is  an  example  in  King  v.  Farl 
5  M's  App.  ^y  g^ij.^  28th  February  1844,  affirmed  30th  AprU  1846.  Here, 
lands  called  Cults  not  being  named,  and  no  proof  adduced  that  these 
lands  had  been  possessed  as  part  and  pertinent  of  the  lands  which 
were  named  forty  years  before  the  date  of  the  entail,  this  portion  of 
the  estate  was  held  not  to  be  entailed.  The  fetters  also  must  be 
imposed  by  the  entail  itself,  and  it  is  not  sufficient  to  refer  to  them 
Pb?  ^\  ^  contained  in  another  deed;  GammeU  v.  Cathcart,  cfec,  13th  Novem- 
362.  ber  1849,  affirmed  on  appeal,  and  previous  authorities  there  cited.* 

17  D.  659.  *  Heference  is  likewise  made  to  Cochrane  v.  BaiUie,  affinned  in  the  House  of  Lords  9th, 

10th,  and  12th  March  1857.    In  this  case  an  important  question  was  decided  in  regard  to  the 
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to  protect  the  heirs-substitutes  against  the  gratuitous  acts  of  the     Pabt  III. 
heir  in  possession.     He  might  sell  for  a  price,  because  there  was  no  chapteb  III. 
irritant  or  resolutive  clause,  or  he  might  grant  a  valid  security  for 
money  truly  lent  to  him ;  but  he  could  not  gratuitously,  and  without 
au  onerous  cause,  change  the  order  of  succession,  or  dispone,  or  burden 
with  debt 

The  entail,  or,  as  it  is  also  called,  the  disposition  with  prohibitions, 
as  it  protected  the  heirs-substitutes  against  the  gratuitous  acts  of  the 
heir  in  possession,  so  it  conferred  upon  the  substitutes  the  character 
of  creditors,  which  entitled  them  to  reduce  deeds  granted  gratuitously 
to  their  prejudice  under  the  Act  1681,  cap.  18.     In  the  case  of  Earl  ofu,  15476. 
CaUander  v.  Lord  John  Hamilton,  1st  December  1 686,  it  was  decided, 
that  a  prohibition,  though  not  guarded  by  an  irritancy,  was  sufficient 
to  reduce  gratuitous  or  voluntary  deeds,  not  depending  on  previous 
onerous  causes.     This  doctrine  underwent  careful  investigation,  and 
was  confirmed  in  the  court  of  last  resort,  in  the  case  of  Carrick  v. 
Buchanan,  which  we  shall  presently  have  occasion  to  cite.     The  pro- 
hibition, however,  was  effectual  only  for  the  purpose  for  which  it  was 
expressly  designed ;  and  a  prohibition  of  one  act  was  not  extended  so 
as  to  prevent  another.    Therefore,  lands  destined  to  Anne  Irving  and 
a  substitute,  with  a  prohibition  as  to  her  power  of  sale,  but  none 
against  her  changing  the  succession,  were  held  to  be  validly  disposed 
of  by  her  mortis  causa  disposition  altering  the  order  of  succession ; 
Maxwell,  d&c,  v.  Grade,  7th  June  J  822.    The  successive  heirs  being  i  s.  471. 
aJso  the  fiars  of  the  property,  they  might,  accordingly,  as  already 
stated,  burden  it  with  debt,  or  alienate  it  for  an  onerous  cause,  so  as  to 
terminate  their  own  right,  and  defeat  that  of  all  the  subsequent  heirs; 
Young  v.  Bothwdls,  7th  December  1 705.     The  principle  is,  that  a  m.  15482. 
mere  prohibition  against  selling  or  altering  the  succession  only  im- 
posed a  personal  obligation  upon  the  heir,  and  had  no  effect  against 
creditors  or  purchasers,  because  it  was  not  directed  against  them, 
either  directly,  or  by  striking  against  the  title  which  they  acquired, 
or  againat  that  of  the  seller  from  whom  they  acquired  it.     So  entirely 
did  the  heir  in  possession  under  a  disposition  with  prohibitions  pos- 
^^cs3  the  powers  of  fiar,  that  the  substitutes  could  not  protect  them- 
elves   by   inhibition  against  his  onerous  deeds,  such  deeds  being 
ffectual  even  when  granted  after  the  inhibition  was  used,  because, 
y  the  terms  of  the  title,  the  heir  in  possession  is  fiar,  and,  alienation 
U  being  precluded  by  effectual  conditions,  no  diligence  could  supply 
lat  defect  ;  Bryson  v.  Chapman  <fe  Barrie,  22d  January  1760.  M.  I55ii. 

These  were  the  rules  before  the  Entail  Amendment  Act ;  and  as  Effect  of  kk- 
at  Statute  is  now  held  to  control  entails  of  this  modified  description,  '^^'^^^^^,,,,^ 
le  o'C  tJie  prohibitions  are  valid  and  effectual  under  the  Act  1685,  entails  with 
1  the  estate  is  therefore  held,  under  the  forty-third  section  of  the  pkoh«"ions. 
tilt  Statute,  to  be  a  fee-simple  estate  in  the  person  of  the  heir  in 
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Part  III.     possession,  and  subject  to  his  deeds  and  debts ;  Ferguson  v.  Ferguson, 
Chaft£&  III.  <tc,,  18tli  November  1852.    An  entail  was  here  held  inoperative  in 

15  D.  19.  terms  of  that  section,  because  the  irritant  clause  did  not  refer  to  the 
prohibition  to  alter  the  order  of  succession.  It  was  pleaded  that  this 
being  a  prohibition  against  a  gratuitous  deed,  was  sufficiently  fenced 
by  a  simple  prohibition.  But  Lord  Fullebton  observed,  that  alters^- 
tion  of  the  order  of  succession  is  not  always  or  necessarily  gratuitous 
— as,  for  instance,  in  the  case  of  a  marriage  contract    The  previooa 

14  D.  636.        cases  of  Dick  Gunyngham  v.  Cunyngham,  9th  March  1852,  and  Dewar 

14  D.  1062.       v.  Dewar,  20th  July  1852,  are  to  the  same  effect. 

Strict  ENTAILS.  (3,)  Entails  wOh  irritant  and  resolutive  clauses, — ^The  remaining 
kind  of  entails  consists  of  those  which  contain  irritant  and  resolutive 
clauses.  In  these  there  is  not  merely  a  prohibition  against  doing  cer- 
tain acts,  but  that  prohibition  is  fortified  by  two  specific  conditions : 
first,  an  irritancy,  i.e.,  a  declaration,  that  anything  done  in  contraven- 
tion of  the  prohibition  shall  be  null  and  void;  and  second,  a  resolutive 
clause,  i.6.,  a  provision  that,  upon  the  granting  or  doing  of  anything 
in  contravention  of  the  prohibitions,  the  title  of  the  granter  shall  be 
resolved,  ie.,  destroyed  or  brought  to  an  end,  so  that  the  act  done  in 
contravention  can  have  no  efficacy,  because  derived  from  one  whose 
title  perished  in  the  very  doing  of  it.  These  three  things^  viz.,  the 
prohibition — the  irritancy — ^and  the  resolving  of  the  grantor's  right, 
must  all  concur  in  order  effectually  to  fetter  the  heirs,  and  debar 
them  from  exercising  the  rights  of  fee-simple  proprietors. 

OnjBCT  OP  ACT      By  the  Entail  Amendment  Act,  11  and  12  Vict  cap.  36,  veiy  im- 

c.  36.       ^^      portant,  and,  in  some  respects,  fundamental,  alterations  have  hecsi 
introduced  into  the  law  of  entail    These  alterations  have  two  grand 
objects,  viz.,  on  the  one  hand,  to  qualify  the  effect,  and  regulate  the 
form,  of  entails  made  after  the  1st  August  1848 ;  and,  on  the  other, 
to  confer  upon  parties  possessing  under  entails  made  before  that  date 
certain  powers  to  convert  their  right  into  fee-simple,  and  to  introduee 
certain  qualifications  in  the  construction  of  these  old  entails,  and 
grant  facilities  in  charging  the  lands  held  under  them  with  ikmily 
provisions,  and  for  other  necessary  purposes    Subject  to  these  modi* 
fications,  however,  the  old  entails  are  still  effectual,  and  it  is  neces- 
sary, therefore,  to  examine  them,  since  without  a  correct  knowledge 
of  their  form  and  effects,  we  cannot  be  prepared  to  act  with  confidence 
or  security  in  matters  relating  to  the  purchase,  succession,  or  other 
disposal  of  property  held  under  that  titla    The  subject  thus  diTidcs 
itself  into  two  great  heads,  viz. : — 1.  Old  Entails,  including  all  made 
prior  to  1st  August  1848 ;  and  2.  New  Entails,  or  such  as  are  dated 
on  or  after  1st  August  1848. 

Old  entails, 
r^Y«i!f  AL         '^^  practice  of  entailing  lands  was  known  in  Scotland  before  it 
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legislative  authority ;  but  entails  thus  depending  upon  the     Part  III. 
common  lairwere  never  held  to  be  effectual  excepting  in  the  single  chactehIII 
case  of  VmwU  Stmrmih  v.  Creditors  of  Annandale,  February  M.  13994. 
Mi  Reie,  the  resolutive  clause  having  been  engrossed  verbatim  in 
ik  sasine^  that  conditional  annihilation  of  the  contravener's  right 
fras  held  to  be  published,  and  equivalent  to  an  interdiction.    Doubts, 
\i  is  presumed,  of  the  soundness  of  this  judgment,  combined  with  a 
strong  opinion  of  the  desirableness  of  the  measure,  led  to  the  enact- 
ment of  the  Statute  1686,  cap.  22,  prepared  by  Sir  Q^orge  Mackenzie. 
That  Act  made  it  lawful  to  His  Majesty's  subjects  to  tailzie  their  General  ep- 
lands  and  estates  (which  terms  include  burgage  tenements  as  well  0^22.^*  ^^^* 
IS  large  properties;  IMon  v.  CampbeU,  14th  January  1780),  and  to  M.  15432. 
ubstitute  heirs  in  their  tailzies  with  such  conditions  and  provisions 
s  thej  should  think  fit,  and  to  affect  them  with  irritant  and  resolu- 
re  clauses  producing  these  three  effects,  viz.,  (1.)  That  it  should 
t  be  lawful  to  the  heirs  to  sell  the  lands ;  or  (2.)  to  contract  debt ; 
(3.)  to  alter  the  order  of  succession.    Such  acts  are  to  be  declared 
I  and  void ;  and  upon  contravention  the  next  heir  may  pursue 
arator,  and  serve  himself  heir  to  him  who  died  last  infeft  in  the 
and  did  not  contravene,  without  requiring  to  represent  the  Con- 
ner.   In  forming  a  conception  of  the  scope  of  this  Statute,  we 
keep  in  view  its  design,  viz.,  to  preserve  the  estate  entire  through 
sive  generations.    That  could  only  be  done  by  exempting  it 
li  the  legal  rules  and  liabilities  which  render  property  subject 
iion,  OT  responsible  for  the  owner's  obligationa    The  permission 
fe  prevents  division  by  rendering  legal  the  exclusion  of  heirs 
)rs;  and,  by  restricting  the  succession  to  the  precise  line 
out,  the  ordinary  iiiles  of  inheritance  are  excluded.    The 
on3  against  selling  and  contracting  debt  exempt  the  lands 
Qation  and  mortgage :  and  these  restrictions  are  reconciled 
rule  of  property,  by  making  the  contravention  of  them  im- 
lolution  of  the  contravener's  right,  operating  backwards  so 
?6  of  contravention  is  void  as  flowing  from  one  whose  right 
iiisbed  before  the  act.    But  how  was  the  next  substitute 
}  IsLw  of  representation,  which  subjects  the  heir  in  perform- 
hia  ancestor's  obligations  ?    This  was  accomplished  by  a 
w,   annulling*  the  title  of  the  contravener  06  inUiOy  and 
over  as  if  ho  bad  never  existed,  the  next  heir  serving 
ut  to  tJie  last  heir  who  was  vested,  and  did  not  contra- 
again,    liv^ere   these  violent  inversions  of  the  ordinary 
saioTx  and   responsibility  in  connexion  with  property  to 
vith   the  Just  rights  of  third  parties — of  creditors  con- 
'.he  o\iriior,   and  on  the  faith,  it  might  be  assumed,  of 
This  Mras  effected  by  notice  of  the  disabilities,  given 
h  a  register  of  tailzies  established  by  the  Statute,  and 
ail  must  bo  recorded  in  order  to  be  effectual,  but  also 
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Pabt  III.  tlirough  the  registers  for  publication,  the  insertion  of  the  fetters  being 
Ghaptbb  III  rendered  imperative,  both  in  the  title  first  made  up  under  the  entail, 
and  in  all  the  subsequent  conveyances,  under  this  sanction,  that  the 
omission  should  import  a  contravention.  The  lieges  were  thus  made 
aware,  that  the  right  of  the  party  in  possession  extended  to  a  life 
interest  merely,  and  that  he  had  not  the  powers  of  disposal  and 
impignoration  of  a  fee-simple  proprietor. 

These  general  views  will  facilitate  the  understanding  of  the  Deed 
of  Entail,  the  terms  of  which  we  shall  now  shortly  review. 
Title  OP  MAKER     Any  One  may  make  an  entail     The  power  is  given  by  the  Statute 
OP  ENTAIL.        iq  ((  jjjg  Majesty's  subjects"  without  restriction ;  nor  is  it  necessaij 

that  the  maker  have  a  title  feudally  completed,  possession  upon  a 
16  S.  184;        personal  right  being  sufficient.    In  Renton  v.  Anatrnther,  6th  Decern- 
lu!^2ic^i     ber  1837,  affirmed  18th  August  1843,  a  person,  having  a  personal 
L.C.  435.         right  by  a  disposition  from  his  sister  containing  a  procuratoiy  of  re- 
signation, made  an  entail  with  a  general  assignation  of  writs.     This 
was  held  to  form  a  sufficient  entail,  and  to  confer  right  upon  the 
entailer's  heir  to  make  up  his  title  by  using  the  unexecuted  procura- 
tory.     This  case  also  shows,  that  an  entail  may  be  validly  altered 
and  added  to  by  a  subsequent  deed.    The  sufficiency  of  a  personal 
2  BelPs  App     ^'^g^^  8,8  a  title  to  make  an  entail  was  decided  also  in  Fogo  v.  Fogo, 
195.  '     25th  February  1840,  affirmed  18th  August  1843. 

Form  op  An  entail  may  be  made  in  various  forms.     It  may  be  by  a  dispo- 

sition and  deed  of  tailzie,  containing  all  the  clauses  requisite  for  an 
effectual  feudal  transmission,  with  the  prohibitions  and  clauses  irri- 
tant and  resolutive  embodied.  In  practice,  entails  are  frequently 
made  in  the  form  of  a  procuratory  for  resigning  the  lands  for  new 
infeftment  to  be  issued  by  the  superior  in  favour  of  the  entailer  and 
the  heirs  appointed,  under  the  conditions  of  the  entail  An  entail 
may  also  be  made  in  the  form  of  a  bond  of  tailzie,  binding  thegranter 
and  the  heirs  to  hold  under  the  conditions  specified ;  or  it  may  be 
contained  in  a  contract  of  marriage.  In  whatever  form  it  is  made, 
the  essential  requisites  are  the  sama  It  must  settle  the  destination, 
describe  the  lands,  and  impose  the  prohibitions  and  fetters,  and  it 
must  be  recorded,  and  the  conditions  embodied  in  the  titia  Of  the 
6  D.  821.  necessity  of  specifying  the  lands  there  is  an  example  in  King  v.  Earl 
s^Bell's  App.  f^y  g^ij.,  28th  February  1844,  affirmed  30th  April  1846.  Here. 
lands  called  Cults  not  being  named,  and  no  proof  adduced  that  these 
lands  had  been  possessed  as  part  and  pertinent  of  the  lands  which 
were  named  forty  years  before  the  date  of  the  entail,  this  portion  of 
the  estate  was  held  not  to  be  entailed.  The  fetters  also  must  be 
imposed  by  the  entail  itself,  and  it  is  not  sufficient  to  refer  to  them 
i\?  ^\  ^  contained  in  another  deed;  GammeU  v.  Gatiicart,  Ac^  13th  Novcm- 
362.  ber  1849,  affirmed  on  appeal,  and  previous  authorities  there  ate<L^ 

17  D.  659.  *  Reference  is  likewise  made  to  Cockrtme  v.  BaUlie^  afiinned  in  the  Honao  of  l/vls  9tk. 

10th,  and  12th  March  1857.    In  this  case  an  important  question  was  decidtd  in  rvgaH  V*  t> 
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These  decisions  appear  to  be  in  opposition  to  the  view  held  by  the     P^"  III. 
consulted  Judges  in  Hope  Verew.  Hope  <fe  Others^  6th  March  1833.  Chapter  III. 
Not  is  it  sufficient  that  the  titles  refer  to  a  registered  entail  for  the  Fobm  of  en- 
conditioDs,  if  the  foundation  of  the  title  is  a  deed  posterior  to  the  ^^^'  ^^' 
enteiJ,  and  not  registered;  Inglis  v.  Inglia,  18th  November  1851.        14  d',  54/ 

h  the  Juridical  Styles  we  have  the  terms  of  a  strict  entail  in  the  i.  226, 3<*  Ed"* 
form  oi  a  disposition  and  deed  of  entail.    We  shall  glance  at  such 
parts  of  this  stjJe  as  illustrate  the  peculiar  nature  and  effect  of  the 
deed.    In  this  form  the  entail  constitutes  a  complete  feudal  convey- 
ance of  the  estate,  so  as,  when  followed  bj  infeftment,  to  create  a 
lew  investitufft    Accordingly,  it  contains  all  the  clauses  of  a  dispo- 
ition    In  the  dispositive  clause  the  maker  gives,  grants,  and  dis- 
mes,  the  lands  to  himself,  and  the  series  of  heirs  he  chooses  to  call, 
lalifying  the  absolute  words  of  conveyance  by  a  reference  to  the 
iditiouB  and  fetters  afterwards  inserted ;  and  after  the  destination 
re  is  a  reference  to  any  supplementary  nomination  he  may  execute, 
course  which  we  have  already  seen  to  be  competent, 
fter  the  obligation  to  infeft,  and  procuratory  of  resignation,  in  Abbitraby 
liter  of  which  the  destination  is  directed  to  be  repeated  verbatim,  ^^^^  ^ 
n  conditions  are  inserted.    These  are  quite  arbitrary,  and  may 
ected  to  any  lawful  object  the  entailer  chooses.   In  the  form  we 
jferred  to,  the  first  condition  is,  that  the  heirs  shall  bear  the 
arms,  and  designation  of  the  family.    This  is  a  common  con- 
and,  if  expressed  with  sufficient  stringency,  is  effectual  to 
from  the  succession  any  heir  who  does  not  choose  to  comply 
The  second  condition  here  is,  that  the  heir  shall  record  the 
id  talre  infeftment  under  ii     The  object  of  this  is  to  bring 
into  force,  since  it  is  inoperative  till  recorded.    The  next 
is,  that  the  heirs  shall  take  and  possess  by  virtue  of  the 
le,  and  by  no  other  title,  which  prevents  the  entail  from 
ed  off  by  prescription  under  a  title  of  ordinary  succession, 
3,      The  fourth  of  these  conditions  is,  to  engross  the  pro- 
c,  in  the  titles,  which  is  prescribed  by  the  Statute  itself. 

conditions    are   arbitrary  or  unnecessary,  and  none  of  Essential  cok- 
ential  to  make  the  entail  valid.    The  essential  conditions  eotaim,^*^ 
this  style,  under  the  head  limitations  and  restrictions. 
^  these  is  ag'ainst  altering  the  order  of  succession,  with  1.  Prohibition 
Tvhich   is   superfluous,  enabling  any  heir  to  exclude  a  ^sq^^nlof^ 
lly  incapable.      This  the  law  would  itself  provide  for.      sucxjession. 
limitation   is   not  to  sell,  or  contract  debt,  combining  2.  Pbohibjtion 

j»  v  1  l_»l_*x'  mi-  1  AOAINST  SELL- 

^c    inaispensable  prohibitions.    Then  we  have  excep-^j^Q.  ^i,^ 
e   limitations,  including  power  to  the  heirs  to  make  3.  against 

•  111  1  I'll  oontractino 

ir  ivives,  liusDands,  and  younger  children.  debt. 

to  entail  contained  in  an  antenuptial  contract,  which  was  likewise  the 
ntail,  bnt  defective  as  an  entail  by  reference. 
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p.  403. 

1  S.  App.  320. 

F.  C. 


Past  III.  18.44.  Mr.'Erskine  is  of  opinion,  that,  even  when  the  entail  is  gra- 
Ghaptbb  III.  ^uitous,  the  maker  of  it  is  restrained  after  registration  from  affecting 
Inst.  iii.  8  24.  ^^  ^^^h  debt.  Mr.  Sandford  takes  the  opposite  view,  and  there  seems 
no  express  authority  on  the  point.  In  Agnew  v.  Stewart  and  DreWj 
Slst  July  1822,  in  part  reversing  Stewart  v.  Agnew^  2d  June  1818, 
an  entail  made,  not  gratuitously,  but  in  implement  of  an  onerous 
obligation,  was  held  not  to  protect  the  estate  from  debts  due  by  the 
entailer  at  the  date  of  the  entail ;  and  the  lands  were  also  held  liable 
for  debts  contracted  after  the  date  of  the  entail,  if  made  real  by  in- 
feftment  or  adjudication  before  infeftment  on  the  entail,  but  for  none 
contracted  after  the  entail,  and  not  made  real  before  infeftment 
upon  it. 

It  may  be  made  a  condition  of  the  entail,  that  the  heirs  shall  pay 
the  entailer's  debts ;  and  this  will  make  the  estate  liable  for  the 
amount.  The  interest  of  an  entailer's  debt  not  only  forms  a  claim 
against  the  heir  who  should  have  paid  it,  and  his  representatives,  but 
it,  as  well  as  the  principal,  affects  the  fee  of  the  estate,  and  must  be 
paid  by  the  heir  actually  in  possession ;  Campbell  v.  Campbell^  29th 
Heismat  keep  jfovember  1815.  An  heir  of  entail  who  pays  the  entailer's  debts  is 
entitled  to  keep  them  up,  and  prevent  extinction  conjnsione.  This 
is  effected  by  taking  the  conveyance  of  them  to  a  trustee,  Lawrie  v. 
Donald  and  Jones,  7th  December  1830. 

By  a  valid  entail  the  heir  in  possession  is  effectually  precluded  from 
ABxs,  doing  everything  against  which  the  conditions  are.  lawfully  directed. 
We  have  already  adverted  to  the  usual  condition  requiring  the  heirs 
to  use  a  particular  name  and  arms.  This  was  enforced  in  Fleeming  v. 
Lord  Elphinetone,  19th  January  1804,  where  there  was  this  additional 
provision,  that,  in  case  the  heir  should  succeed  to  the  dignity  of  the 
peerage,  he  should  be  bound  to  denude  in  favour  of  the  next  heir. 
This  provision  (notwithstanding  the  rule  of  strict  interpretation, 
which  we  shall  afterwards  examine)  was  held  to  exclude  a  peer  from 
succeeding  to  the  estate. 

Under  this  limitation  of  complete  subjection  to  the  conditions  of 
the  entail,  the  heir  in  possession  is  fiar,  and  has  the  powers  of  a  pro- 
prietor in  fee-simple  in  every  particular  from  which  he  is  not  restrained 
by  the  fetters.  Of  the  general  proposition  that  the  heir  is  fiar,  an 
illustration  is  presented  in  the  case  of  M^Leod  v.  M'Leod's  Trustees^ 
1st  February  1851.  By  the  Bankruptcy  Act,  creditors  are  required 
in  claiming  upon  a  sequestrated  estate  to  abate  from  their  claims 
the  value  of  securities  affecting  the  estate  of  the  bankrupt  Here  a 
claimant  being  creditor  not  only  of  the  bankrupt  heir  in  possession, 
but  also  of  the  entailer,  and  so  entitled  to  affect  the  estate,  was  held 
bound  to  value  and  deduct  the  right  to  recover  out  of  the  fee  of  the 
entailed  estate  as  a  security  affecting  the  estate  of  the  bankrupt.  From 
the  doctrine  that  the  heir  in  possession  is  fiar  subject  to  the  limita- 
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ikt  mch  was  the  way  most  effectually  to  secure  its  objects    In  par-     Part  III. 
ticnlaritisquiteobvious,  that,  while  the  Statute  requires  a  resolu-  Chapter  III. 
iive  clause,  and  substantially  describes  the  effect  of  such  a  clause  in 
opening  the  succession  to  the  next  heir,  there  is  no  form  of  words,  or 
ADj  approximation  to  such  a  form,  in  the  Statute,  which  would  make 
a  valid  resolutive  clause. 

In  order  to  make  the  entail  valid,  the  Statute  requires  certain  Solemnities 
obsemnces,  which,  because  thus  required,  are  matter  of  solemnity  ^^^^^ 
ajDd  indispensable:— 
(I.)  The  irritant  and  resolutive  clauses  must  be  inserted  in  the  titles. 
(i)  They  must  be  repeated  in  all  the  subsequent  conveyance^  of 
the  estate  to  any  of  the  heirs  of  entail. 

These  provisions  are  of  indispensable  observance.  By  the  express 
pronsions  of  the  statute,  while  the  omission  imports  a  contravention 
ig&'mst  tbo  party  himself,  it  does  not  militate  against  creditors  bond 
^de  contracting  with  him,  and  the  omission,  therefore,  opens  the  lands 
>  tbeiT  diligence.  In  Mitchell  v.  Tarbutt,  4th  February  1809,  no  real  F.  C. 
j^ht  having  been  completed  under  an  entail,  (so  as  to  put  the  fetters 
on  the  record  of  aasines,)  the  heir  was  found  entitled  to  pursue  a 
icial  sale  of  the  estate  for  payment  of  the  entailer's  debts. 
I)  The  entail  must  be  recorded  in  the  register  of  entails.    This  Registration 

OP  ENTAIL 

one  judicfaliy  upon  application  to  the  Court  of  Session,  which 
prizes  the  registration.  All  the  substitute  heirs  have  an  interest 
t  the  entail  recorded,  and  may  apply  to  the  Court  for  the  pur- 

but,  in  Jessop,  7th  February  1822,  it  was  held  doubtful  whether  i  S.  294. 
"^ht  extended  to  one  who  was  only  called  ultimately  as  an  heir 
ever,  after  the  substitutes  specially  appointed.  The  principal 
•  entail  must  be  produced  to  the  Court ;  Spitted^  3d  August  M.  15617. 
mdy  if  it  Lave  previously  been  recorded  in  another  register, 
^t  will  grant  warrant  to  have  it  produced,  and  inserted  in  the 
?f  entails.  The  deed  must  be  recorded  entire;  and,  where 
le  lands  in  an  entail  had  been  sold  after  it  was  made,  the 
uld  not  grant  authority  to  omit  the  description  of  these 
le  record  ;  Moore,  28th  November  1821.  i  S.  173. 

oution  of  an  entail  cannot,  of  course,  relieve  the  estate  of  Effect  of 
posed  before  its  date.    The  heirs  represent  the  entailer  in 
ana,   "which  form  real  burdens  upon  the  entailed  estate,  tailkr'b  debts 
;uai   obligfation  to  relieve  of  teinds  in  consideration  of  an 
aent  having*  been  granted  by  the  entailer,  the  heirs  of 
held    bound   to  implement  it ;  WiUon  v.  Agnew,  Ac,  1st  9  S.  357. 

I. 

itail  has   been  regularly  made  and  completed  according 

ties   above   described,  its  effect  is  to  exempt  the  estate 
scted   by  debts  contracted  after  the  registration  of  the  «  j^  ggg  . 
Ur^u/mmond^  Sd  March  1841  ;  affirmed  4th  September  3  BeU'R  App. 

87. 
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Par  III.     SHfiifig  V.  Dunn,  2Ui  December  1827,  affirmed  22d  Jane  18S9,  a 

('baftu  ni    l^^^^e  of  a  loch  for  300  yeare  was  reduced  as  an  alienation,  that  part 

6  8. 272  -         ^f  ^®  estate  being  held  subject  to  the  fetters  of  the  entail  as  well  as 

3  wu.  &  8h.     any  other  part    The  effect  of  the  word  dispone  as  co-extensive  witli 

^^'  aUenate  was  here  confinned.    The  longest  lease  that  has  been  sua- 

18.483.  tained  was  for  twenty-one  years;  WemyssY.  Duke  of  Queentberrys 

Ewecutors,  12th  June  1822.    A  lease  granted  for  an  extraordinary 

period  will  be  reduced  at  the  suit  of  the  next  heir,  although  at  the 

date  of  challenge  there  may  be  less  time  to  run  than  the  entail  or 

2  8. 410.  common  law  permits ;  Malcolm  v.  Bardner,  19th  June  1823.    The 

principle,  that  the  management  must  be  fair  towards  the  next  heir 

excludes  leases,  not  only  of  undue  continuance,  and  granted  for  a 

present  consideration  injurious  to  the  amount  of  the  rent,  but  those 

6  s.  69.  also  granted  for  less  than  the  value  obtainable ;  Lord  EUbank  v. 

Hamilton,  16th  November  1827. 
Statctort  The  power  of  leasing  has  been  regulated  by  various  Statutes.     By 

LBrsB!  the  Montgomery  ilo^,  10  Geo.  IIL  cap.  51 ,  the  proprietor  of  an  entailed 

10  Goo.  III.  estate  may  grant  a  tack  for  fourteen  years  after  the  ensuing  Whitsun- 
day, and  for  one  existing  life  in  addition,  or  for  two  lives  and  the  sur- 
vivor, or  for  any  fixed  number  of  years  not  exceeding  thirty-one,  the 
tenant  being  bound  to  enclose  all  the  lands  within  the  time  specified 
by  the  act,  including  not  more  than  forty  arable  acres  in  one  field, 
and,  when  the  lease  is  for  two  lives  or  thirty-one  years,  the  tenant 
0  &  7  Will.  IV.  being  bound  to  keep  and  leave  the  fences  in  repair.     By  the  RosAery 

2  VKt*^^70*  -^^'  ^  *  '^  ^*^''  ^^'  ^P-  ^2,  §  1,  a  tack  for  twenty-one  years  may  be 
granted  of  lands,  and  for  thirty-one  years  of  mines  and  minerals,  for 
a  fair  rent  got  either  at  public  roup  or  by  private  bargain,  although 
it  may  diminish  the  rental ;  but  there  is  to  be  no  grassum,  or  other 
consideration  than  the  rent,  under  the  pain  of  nullity,  and  the  home- 
farm,  mansion-house,  and  garden  may.  not  be  let  for  any  period  be- 
yond the  heir's  own  life:  The  provisions  of  this  Statute  are,  by  1  &  2 
Vict.  cap.  70,  extended  to  heirs  in  possession  under  deeds  of  entail 

Building         ^^*  recorded.*    By  the  Montgomery  Act,  already  referred  to,  10  Geo. 

LEASES.  IIL  cap.  51,  important  provisions  are  contained  in  §§  4-7  inclusive 

17  D.  875.  *  ^"  Mvirhead  v.  Y<mng,  13th  June  1855,  an  heir  of  entail  in  possession  hronght  a 

redaction  of  a  lease  of  minerals,  under  which  operations  of  a  yerj  extensive  character  were 
being  carried  on.  The  reasons  of  redaction  were,  that  the  operations  under  the  lease 
amounted  to  an  alienation  of  the  estate,  and  that  the  lease  was,  therefore,  in  contravention 
of  the  entail,  and  of  the  Act  6  &  7  Will.  IV.  c.  42.  A  proof  having  been  allowed,  it  was 
held  (adoping  a  dictum  of  Lord  Eldon,  in  the  THnwM  case),  that,  to  warrant  a  reduction, 
"  there  must  be  some  unfairness,  some  fraud,  or  some  gross  culpable  negligence,  (grating 
"  as  mischievoosly  as  firand  would  operate  " — ^that  the  proof  here  did  not  amount  to  Hob — 
that  therefore,  the  lease  was  not  a  contravention  of  the  entail  or  oflthe  statute,  but  was, 
at  the  time  it  wss  entered  into,  a  fair  contract,  under  which  the  tenant  took  the  risk  of  an 
unopened  nnd  untried  field  of  minerals,  which,  at  the  date  of  the  lease,  had  no  practi- 
cable means  of  communication  with  markets.  The  reasons  of  reduction  were,  therefore, 
repelled. 
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tioDS  imposed,  it  results,  that  the  successive  heirs  represent  their  pre-     I'art  ill. 
decesson  in  every  act  affecting  the  entailed  estate  which  does  not  chapter  III. 
infer  an  im'tancj ;  per  Lord  CoBSHoagB.''^  6  S.  98. 

fij  virtue  of  this  power  as  fiar,  the  heir  in  possession  is  entitled  to  Heir  hay  cirr 
cut  vood  growing  upon  tlie  estate,  when  ripe  and  fit  for  sale,  although  ^^^* 
lie  is  restrained  from  injuring  the  mansion-house  by  cutting  the  wood 
necessaiy  for  its  comfort;  Mackenzie  v.  Mackenzie,  6th  March  1824 ;  2  8.  775. 
and,  although  he  cannot  sell  the  materials  of  the  mansion-house,  he  Not  bound  to 
is  not  obliged  to  preserve  it,  but  may  let  it  go  to  ruin  ;  Gordon  v.  ^k^hoube^" 
(Jortfon,  24th  January  1811.  F.  c. 

Again,  tLe  prohibition  to  contract  debt,  whereby  in  terms  of  the  Hbir  mat  oor- 
Act  the  lands  ^^fnay  be  apprised,  adjudged,  or  evicted  from  the  other  ™^"'  **"^  "^ 
'substitutes  in  the  entail/'  is  restricted  to  contraction  so  made  as  lavdb  beyond 
ctuallj  to  produce  these  effects,  otherwise  the  heir  would  be  debarred 
oni  making  the  most  necessary  purchases  upon  credit ;  and,  so  far 
concerns  his  own  interest,  an  heir  of  entail  may  contract  debt  and 
;pone  the  lands  in  security,  provided  the  effect  of  such  security  is 
ited  to  the  duration  of  his  own  life  interest    This  is  effected  by  a 
aration,  that  the  security  shall  not  affect  the  lands  after  the 
ter's  death,  and  shall  not  be  the  ground  of  adjudication  to  the 
dice  of  the  substitutes,  and  that  the  granting  of  tlie  security 
not  import  a  contravention.     Of  such  a  security  effectually 
d  we  have  an  example  in  Naime  v.  Oray,  15th  February  1810.  F.  C 
^e  interest  of  the  heir  in  possession  may  be  adjudged  for  his 
jnder  the  same  condition  that  the  right  of  the  succeeding  heirs 
)i  be  infringed  upon. 

r  hi8  powers  as  fiar  also,  the  heir  in  possession  may  grant  Heir  may 
But  hia  power  of  leasing  is  limited  to  tacks  of  ordinary  dura-  oporom^bT* 
i,  if  he  shall  grant  a  lease  for  a  longer  term  than  is  requisite  dttbation. 
dinary  and  necessary  administration  of  the  estate,  that  is 
an  alienation,  and  falls  under  the  prohibition  to  alienate ; 
ueensberry's  JExecutors  v.  DuJce  ofBucdeuch,  5th  February  ^•^; » 
)rsed  2d  July  1819.    By  this  decision  it  is  settled  that  the  339. 
^one  or  dispose  o/'have  the  same  meaning  as  alienate^  and 
cfTectual  to  restrain  long  leases.    It  is  also  settled  liere, 
ing  of  a  g^rassum  is  anticipated  rent,  and,  as  it  reduces 
>w  the  just  avail,  it  is  a  fraud  upon  the  subsequent  heirs, 
^  ;  nor  can    that  result  be  avoided  by  taking  a  grassum 
e,  then  accepting  a  surrender,  and  granting  a  new  lease 
*ent  ivitliout  a  grassum.     This  case  also  settles  that  a 
icven  years  is  struck  at  by  the  prohibition  to  alienate. 
^nds    to    every  portion  of  the  entailed  estate ;  and  in 

ckhart^  20th  and  23d  April  1865,  it  was  held  by  the  Hoase  of  Lords  that  2  Macq.  App, 
:»8session,  although  in  legal  contemplation  an  owner  or  fiar,  is  nevertbe-  ^^* 
n^  and  operation  of  the  Apportionment  Act. 

45 
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Stirling  v.  Dunn,  2Ui  December  1827,  affirmed  22d  June  1829,  a 
lease  of  a  loch  for  300  years  was  reduced  as  an  alienation,  that  part 
of  the  estate  being  held  subject  to  the  fetters  of  the  entail  as  well  as 
any  other  part  The  effect  of  the  word  dispone  as  co-extensive  with 
alienate  was  here  confirmed.  The  longest  lease  that  has  been  sus- 
tained was  for  twenty-one  years ;  Weniyes  v.  Duke  of  QueeMberry's 
Executors,  12th  June  1822.  A  lease  granted  for  an  extraordinary 
period  will  be  reduced  at  the  suit  of  the  next  heir,  although  at  the 
date  of  challenge  there  may  be  less  time  to  run  than  the  entail  or 
common  law  permits ;  Malcohn  v.  Bardner^  19th  June  1823.  The 
principle,  that  the  management  must  be  fair  towards  the  next  heir 
excludes  leases,  not  only  of  undue  continuance,  and  granted  for  a 
present  consideration  injurious  to  the  amount  of  the  rent,  but  those 
also  granted  for  less  than  the  value  obtainable ;  Lord  Elibank  v. 
Hamilton,  16th  November  1827. 

The  power  of  leasing  has  been  regulated  by  various  Statutes.  By 
the  Montgomery  Act,  10  Geo.  III.  cap.  51,  the  proprietor  of  an  entailed 
estate  may  grant  a  tack  for  fourteen  years  after  the  ensuing  Whitsun- 
day, and  for  one  existing  life  in  addition,  or  for  two  lives  and  the  sur- 
vivor, or  for  any  fixed  number  of  years  not  exceeding  thirty-one,  the 
tenant  being  bound  to  enclose  all  the  lands  within  the  time  specified 
by  the  act,  including  not  more  than  forty  arable  acres  in  one  field, 
and,  when  the  lease  is  for  two  lives  or  thirty-one  years,  the  tenant 
being  bound  to  keep  and  leave  the  fences  in  repair.  By  the  Rosebery 
Act,  6  &  7  Will.  IV.  cap.  42,  §  1,  a  tack  for  twenty-one  years  may  be 
granted  of  lands,  and  for  thirty-one  years  of  mines  and  minerals^  for 
a  fair  rent  got  either  at  public  roup  or  by  private  bargain,  although 
it  may  diminish  the  rental ;  but  there  is  to  be  no  grassum,  or  other 
consideration  than  the  rent,  under  the  pain  of  nullity,  and  the  home- 
farm,  mansion-house,  and  garden  may.  not  be  let  for  any  period  be- 
yond the  heir's  own  life.  The  provisions  of  this  Statute  are,  by  1  &  2 
Vict.  cap.  70,  extended  to  heirs  in  possession  under  deeds  of  entail 
not  recorded.^'  By  the  Montgomery  Act,  already  referred  to,  10  Geo. 
III.  cap.  51,  important  provisions  are  contained  in  §§  4-7  inclusive 

*  In  Muirhead  v.  Young^  13th  June  1855,  an  heir  of  entail  in  possession  brought  a 
reduction  of  a  lease  of  minerals,  under  which  operations  of  a  veiy  extensive  character  were 
being  carried  on.  The  reasons  of  redaction  were,  that  the  operations  under  the  leiMe 
amounted  to  an  alienation  of  the  estate,  and  that  the  lease  was,  therefore,  in  contravention 
of  the  entail,  and  of  the  Act  6  &  7  Will.  IV.  c.  42.  A  proof  having  been  allowed,  it  wa« 
held  (adoping  a  dictum  of  Lord  Eldoh,  in  the  Tintoald  case),  that,  to  warrant  a  reduction, 
"  there  must  be  some  unfairness,  some  fraud,  or  some  gross  culpable  negligence,  operating 
"  as  mischievoasly  as  fraud  would  operate  '* — ^that  the  proof  here  did  not  amomit  to  this — 
that  therefore,  the  lease  was  not  a  contravention  of  tho  entail  or  of^the  statute,  but  was, 
at  the  time  it  was  entered  into,  a  fair  contract,  under  which  the  tenant  took  the  risk  of  an 
unopened  and  untried  field  of  minerals,  which,  at  the  date  of  the  lease,  had  no  practi- 
cable means  of  communication  with  markets.  The  reasons  of  reduction  were,  therefore, 
repelled. 
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forgmnting  building  leases  not  exceeding  ninety-nine  years  in  dura-     Pabt  III. 
tion,  and  limited  to  five  acres  to  one  person,  with  an  irritancy  unless  chapter  in 
a  boose  of  not  less  than  ten  pounds'  value  be  erected  within  ten  years, 
and  kept  in  good  repair,  the  rent  being  not  less  than  in  the  last  lease 
of  the  same  ground ;  but  the  manor-place  may  not  be  leased,  or  any 
village  built  within  300  yards  of  it. 

These  powers  the  heir  may  exercise  at  his  own  pleasure,  but,  by  the  ii  &  12  Vict. 
Entail  Amendment  Act,  §  24,  he  may,  after  notice  to  the  next  heir,  ^'  ^^'  ^^  '^ 
and  with  the  approbation  of  the  Court  of  Session,  grant  feus,  or  long 
leases  of  any  part  of  the  estate,  except  the  mansion-house,  offices,  and 
policies,  for  the  highest  feu-duty  or  rent  that  can  be  got,  the  total 
extent  of  such  feus  and  leases  being  limited  not  to  exceed  in  all  one- 
eighth  part  of  the  estate  in  value  ;  and  the  acceptance  of  any  gras- 
sum,  fine,  or  consideration,  is  to  import  a  nullity.* 

The  right  of  the  heir  as  fiar  appears  also  in  his  power  at  common  Heir^s  power 
law  to  settle  upon  his  widow  a  jointure  not  exceedinir  the  legal  terce,  ^*  '^  "**^^'* 

I  /  ,  .,  .        1         >rv        ,  T>         1        .    »      ^»-   1     -i^  1  ■.  ».^^    8ION8  TO  WIDOW 

unless  expressly  prohibited ;  Cant  v.  Borthunck,  27th  December  1726.  and  younqer 
The  terce,  however,  may  be  effectually  excluded  by  an  express  limi-  children. 
tation  of  the  power  to  provide  widows ;  CurmvnghameFairlie  v.  Gun-  ^  q, 
ninghame  Fairlie,  15th  June  1819 ;  and,  when  the  terce  is  excluded, 
and  power  given  to  provide,  the  non-exercise  of  the  power  is  no  ground 
for  the  interposition  of  the  Court,  and  the  widow,  therefore,  has  no 
claim  to  aliment ;  Campbell  v.  CampbeU,  16th  December  1818.   Since  F.  c. 
jounger  children  have  not,  like  the  widow,  any  claim  upon  their 
parents'  heritable  estate,  Mr.  Erskine  holds,  although  the  case  which 
he  cites  was  reversed  on  appeal,  that  provisions  made  to  younger 
children,  when  not  authorized  by  the  entail,  import  a  contravention 
of  the  prohibitions  to  alienate  and  contract  debt. 

When  power  is  given  by  the  entail  to  make  provision  for  widows  Provwions, 
and  younger  children,  it  is  important  to  attend  to  the  legal  rules  and  ^Bil^rND^How 
effect  of  such  provisions.     If  the  authority  given  by  the  deed  is  gene-  ascertained. 
Tsl,  and  does  not  stipulate  that  such  provisions  shall  be  paid  out  of 
the  rents  or  within  a  limited  period,  then  the  fee  of  the  estate  may 
be  affected  for  payment.    In  Dtichess  of  Richmond  v.  Duke  of  Rich- 16  S.  172. 
'fnond,  2d  December  1837,  the  entail  authorized  reasonable  and  com- 
I)eteQt  portions,  and  the  Court  held,  that  sums  granted  in  the  exer- 
cise of  that  power  afforded  the  same  recourse  of  diligence  against  the 
estate  as  an  entailer's  debt.   Wlien  there  is  power  to  infeft  the  widow 
iu  a  certain  sum  or  proportion  of  the  rental,  the  value  of  the  lands  at 
the  date  of  granting  the  annuity  is  the  rule,  and,  therefore,  the  widow 
is  entitled  to  what  these  lands  shall  yield,  though  it  may  eventually 
exceed  the  sum  or  proportion  specified;  Malcobn  v.  Malcolm,  21st  2  s.  51 4. 
November  1823,  and  other  authorities  there  cited.     When  a  parti- 

*  Additional  priNilcgt's  as  to  the  granting  of  fens  and  long  leases  are  conferred  by  16  &  17 
Viit.  r.  94,  §  6. 
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cular  mode  of  fixing  the  amount  is  prescribed  in  the  entail,  as  by 
reference,  that  mode  must  be  observed ;  Earl  of  Rothes  v.  Countess  of 
Rothes,  2l8t  January  1823.  If  a  provision  has  been  granted  for  a 
sum,  exceeding  either  the  amount  or  the  proportion  which  the  entail 
permits,  the  Court  will  not  annul  it  entirely,  but  will  restrict  it  to 
what  is  allowed ;  CampbeUs  v.  CampbM,  6th  February  1821.  There 
is  no  restriction  in  the  nature  of  the  subject  which  may  be  appro- 
priated under  a  general  power  to  provide  portions.  In  The  Duke  of 
Roaburghe  v.  The  Duchess  Dowager,  25th  June  1818,  under  authority 
to  grant  competent  portions  and  conjunct  fees  by  marriage  contract, 
the  patronage  of  a  church  was  held  to  be  properly  provided  to  a 
widow ;  and,  in  Douglas  v.  DougUis,  15th  May  1822,  the  rent  of  coal 
and  lime  was  taken  into  computation  to  support  the  amount  of  pro- 
visions to  a  widow  and  children,  these  minerals  being  specified  in  the 
description  of  the  subjects  in  the  entail  It  has  also  been  settled,  that 
the  power  to  grant  provisions  is  not,  without  a  special  limitation  to 
that  effect,  restricted  to  one  heir  at  a  time,  but  may  be  competently 
vested  in  two  heirs  simultaneously.  In  Cratgie  v.  Graigxe,  4th  De- 
cember 1817,  the  fee  was  propelled  by  the  heiress  in  possession,  so  as 
to  vest  the  next  heir  during  her  life,  and  she  reserved  to  herself  power 
to  provide  for  her  own  younger  children.  Provisions  having,  accord- 
ingly, been  made  by  her,  and  a  different  set  also  by  her  son,  the  fiar, 
for  his  widow  and  younger  children,  both  were  held  to  be  valid 

It  is  sometimes  of  importance,  that  the  provision  to  a  younger 
child  should  form  an  immediate  fund  of  credit,  and,  in  Oswald  v. 
Oswald,  20th  December  1821,  imder  a  power  to  grant  provisions 
bearing  interest  from  the  grantor's  death,  it  was  held  competent  to 
grant  a  bond  vesting  a  provision  in  a  child  so  as  to  be  transmissible 
by  him  or  her  during  the  grantor's  Ufa  In  the  same  case  it  was  de- 
cided, that,  when  it  is  made  incumbent  upon  the  creditor  in  such  a 
bond  to  recover  payment  within  a  limited  time  after  the  majority  of 
the  child,  such  obligation  does  not  take  effect  at  the  child's  majority, 
if  the  grantor  be  then  alive,  but  is  suspended  until  his  death.  The 
heir  who  grants  a  vested  provision  to  his  child  is  bound  to  do  what- 
ever depends  upon  him,  in  order  to  render  it  effectual;  and,  therefore, 
where  one  had  bound  himself  in  his  daughter's  marriage  contract  to 
pay  her  a  provision,  he  was  held  bound  to  liquidate  a  previous  pro- 
vision, the  continued  subsistence  of  which  would  have  barred  the 
daughter's  claim  against  the  succeeding  heirs ;  Sinclair  v.  Lord 
Duffus,  22d  January  1840.  In  Dickson  v.  Dickson,  4th  February 
1852,  affirmed  13th  June  1854,  power  was  given  by  an  entail  to  grant 
provisions  to  ''  younger  children  other  than  the  heir."  It  had  been 
decided  in  England  that  the  term  "  younger  children,"  in  a  settlement 
of  this  sort,  means  posterior  in  point  of  destination.  The  same  was 
here  laid  down  to  be  the  rule  in  Scotland  ;  and  it  was  held,  that  an 
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heir  in  possession,  the  heirs  of  whose  body  are  not  called  to  the  sue-     I'abt  III. 
cettion,  cannot  burden  the  estate  with  a  provision  for  his  children  chapteb  III. 
under  such  a  faculty.    There  can  be  no  "  younger  children/'  where 
no  cbild  at  all  is  eptitled  to  succeed.     The  question  was  reserved  as 
to  the  effect  of  a  provision  under  the  Aberdeen  Act  in  such  circum- 

stancea    In  this  case  the  Lord  Justice-Clerk  Hope  observed,  that  a 

general  power  to  provide  younger  children  enables  an  heir  who  has  no 

son  that  will  succeed  to  provide  for  daughters,  and  it  also  enables  the 

heir  to  provide  for  daughters  older  than  the  son  who  will  succeed. 

It  may  be  noted,  that,  in  the  case  of  Downie  v.  Gampbell,  Slst  Janu-  F.  c. 

irjr  1815,  there  is  a  dictum  of  Lord  Meabowbank  to  the  effect  that 
forfeiture  by  contravention  does  not  vacate  a  provision  previously 
granted  by  an  heir  of  entail. 

When  family  provisions  are  entirely  excluded  by  law  or  by  the  en-  Family  peo 
tail,  or  when  those  permitted  are  of  small  amount,  a  remedy  is  pro-  Iberdekn  act, 
•ided  by  the  Statute  5  Geo.  IV.  cap.  87,  commonly  called  the  Aberdeen  5  Geo.  iv.  c.  87. 
{(t    But  this  remedy  does  not  extend  to  entails  made  after  1st 
iugust  1848,  being  restricted  by  the  Entail  Amendment  Act,  §  12, 

^Aose  of  prior  date.     By  the  Aberdeen  Act,  an  heir  of  entail  in 

ssession^  is  allowed  to  infefl  his  wife  in  an  annuity  not  exceeding 

^^Aird  of  the  free  rent  or  value  after  deducting  annual  burdens, 

rents,  interest  of  debts.  Sec  ;  and  an  heir-female  may  infeft  her 

band,  the  annuity  in  this  case  not  exceeding  one-half  of  the  rent 

rvalue  ascertained  in  the  same  manner,  and  restrictable  to  one- 

/,  if  the  lands  are  burdened  with  a  prior  existing  annuity.     Only 

liferents  are  allowed  to  subsist  at  once,  but  others  may  be  granted 

ke  effect  prospectively.     In  estimating  these  annuities  it  has 

fixed^  that  game  rent  falls  to  be  taken  into  account  as  part  of 

mtal ;  Jfacpherson  or  Graigie  v.  Mtzcpherson^  16th  February  5  D.  65i ; 

affirmed  1 3th  August  1846.    The  rent  of  coal  is  also  included,  ^^^^'^  ^pp- 

jod  V.   Wellwood,  12th  July  1848  ;  and  income-tax  is  not  de-  10  i).  1480. 

Maclaine  v.  Mctdaine,  20th  November  1845.  8  D.  i50. 

heir  in  possession  may  also^  by  the  Aberdeen  Act,  grant  bonds 
sion  or  obligations,  binding  the  succeeding  heirs  of  entail  to 
uch  of  his  children  as  shall  not  succeed  to  the  estate,  with 
from  the  grantor's  death,  a  sum  not  exceeding  for  one  child 
r'^s     free    rent   after  deducting  annual  payments — ^for  two 

tvra  years'  rents — and  for  three  or  more,  three  years'  rents. 
> visions  are  available  only  to  children  alive  at,  or  bom  after, 
^r's  death,  with  this  exception,  that,  where  the  obligation  of 
3  grAi\^ed  in  his  child^s  marriage  contract,  it  is  effectual, 
tlie  child  shall  predecease  him.  In  Kennedy,  llth  July 
\   irx   15  Dunlop's  Reports,  p.  197,  it  was  decided,  that  pro- 


r  in 


the  Aberdeen  Act  conferred  on  an  "  heir  of  entail  in  possession,"  in  held 
iRtitute  of  entail;  ffamiUon,  llth  March  185?.  ^^  ^^'  723- 
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Part  III.  visions  to  his  children  by  an  heir-apparent,  reasonable  and  suitable 
Chaptrb  m.  ^^  amount,  are  binding  on  the  subsequent  heirs  of  entail  who  make 
up  titles.  One  set  of  provisions  only  is  permitted  at  once,  but  new 
ones  may  be  granted,  and  only  take  effect  as  those  of  prior  date  are 
extinguished  or  diminished.  The  excess  of  a  sum  granted  beyond 
the  limit  of  the  Act  does  not  void  the  provision*  The  excess  may  be 
§  8.  annulled  by  the  Court  of  Session  upon  the  application  of  a  subse- 

Pboyouonb  UN-  quent  heir.*    Provisions  under  this  Act  do  not,  like  those  made 
under  an  unqualified  power  in  an  entail,  affect  the  fee  of  the  lands, 
I  affect  the      but  only  the  rents  or  proceeds.    They  are  made  effectual  by  power  to 

I  LANDS.     ^       require  payment  of  the  heir  one  year  after  the  grantor's  death,,  and 

I  §§  9, 10.  to  sue  him,  if  payment  is  not  made  within  three  months,  and  to  use 

all  diligence  except  adjudication.  The  heir,  however,  is  entitled  to 
be  discharged  on  assigning  one-third  of  the  rents  to  a  trustee  ap- 
pointed by  the  Court ;  and  this  provision  is  further  qualified  by  that 
of  §  13,  that  the  heir  shall  not,  by  payments  under  this  statute,  and 
that  of  10  Oeo.  III.  authorizing  improvements,  be  deprived  of  more 
than  two-thirds  of  the  free  rent,  the  Court  being  empowered  to 
authorize  him  to  retain  the  excess  beyond  two-thirds  from  the  security 
or  provision  least  entitled  to  preference.  It  has  been  held,  that,  in 
construing  this  part  of  the  statute,  the  rental  is  to  be  taken,  accord- 
ing to  the  express  direction  in  the  case  of  widows,  as  it  "  may  happen 
"  to  be  at  the  death  of  the  grantor ;""  and,  where  there  was  no  rental 
available  to  the  heir  upon  the  death  of  his  mother,  the  grantor  of  the 
provision,  the  whole  rents  being  paid  to  the  surviving  husband  as 
12  D.  416.  courtesy,  the  bond  of  provision  was  found  to  be  ineffectual ;  MaiUand 
V.  Maiikmd,  22d  December  1849.t  This  Statute  does  not  abridge 
more  extensive  powers,  where  such  are  granted  by  the  entail ;  and, 
on  the  other  hand,  it  cannot  be  used  to  make  provisions  in  addition 
to  those  permitted  by  the  entail,  so  as  to  make  the  whole  amount 
granted  larger  than  is  permitted  by  the  Act. 
Forms  OP  BONDS  There  are  forms  of  bonds  of  provision  by  heirs  of  entail  among  the 
OP  PROVISION    Juridical  Styles.     In  the  second  volume  there  is  the  style  of  the  bond 

BY  HB1R8  OF  ,  ,''  .  "^  j 

ENTAiL.  to  a  wife  in  terms  of  an  entail,  and  also  the  style  of  a  bond  to 

p.  456.  children,  also  in  terms  of  an  entail.    There  is  a  foot-note  to  the 

ATA 

^''  latter,  directing  that  the  grantor's  power  should  be  narrated,  not 

from  the  entail,  but  from  the  investitures  in  his  favour,  for  the 
alleged  reason,  that  the  powers  in  the  investiture  often  vary  fix>m 
those  in  the  entail.  This,  however,  contemplates  a  laxity  of  practice 
totally  inconsistent  with  the  security  of  entail  rights,  and  perfect 

*  See  the  caae  of  Dichon  v.  DuUuon^  sujprci,  p.  708. 

f  Bat,  where  the  rents  are  directed  to  be  accumulated  for  only  one  year  from  a  certain 
date,  the  heir  in  possession  daring  that  time  may  grant  a  bond  of  provision,  thongh  actiiallj 
in  receipt  of  no  proceeds,  the  Statute  contemplating  a  continuous  period  during  which  there 
17  D.  814.  is  no  available  rental ;  Dickson  v.  Dickson^  8th  June  1855. 
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r^ularitj  and  accuracy  should  make  it  incumbent  on  the  practitioner     Part  III. 

to  refer  both  to  the  entail  and  the  investiture,  between  whicli  there  chapter  III 

should  be  no  variance.    It  is  unnecessary  to  go  over  the  clauses. 

The  bond  will  be  founded  upon  a  precise  recital  of  the  power  in  the 

entAil  It  binds  the  grantor  and  the  heirs  succeeding  to  him,  as  well 

as  his  heirs  and  successors  generally,  to  make  payment  at  his  death, 

orskt  a  term  named  after  it     In  order  to  throw  the  ultimate  liability 

upon  the  heirs  of  entail,  they  are  bound  to  relieve  the  other  heirs. 

Ckum  are  also  inserted,  limiting  the  effect  of  the  deed  as  regards 

diligence  to  conformity  with  the  entail,  and  declaring  that  it  shall 

be  effectual  onlj  in  so  far  as  consistent  with  the  terms  and  conditions 

of  the  entail    The  styles  contain  a  reserved  power  to  alter,  and 

dispensation  with  delivery.     These,  of  course,  will  be  omitted,  when 

the  provision  is  to  vest  immediately,  as  in  the  case  of  Oswald,    These  8vpra,  p.  708. 

lorm  are  properly  inserted  in  the  volume  of  the  Juridical  Styles 

relating  to  Moveable  Bights,  for  the  wife's  provision  does  not  neces- 

^rHy  require  to  be  secured  on  the  lands,  unless  that  form  of  settle- 

lent  be  prescribed,  and  the  grantor  cannot  without  special  power 

irden  the  estate  for  children's  provisions  after  his  death.     It  was 

cided  in  Grawford  v.  Hotchkis,  11th  March  1809,  that  a  power  to  F.  c. 

ride  children  in  two  years'  rents  of  the  tailzied  lands  was  effectually 

rcised  by  a  bond  obliging  the  grantor  and  the  heirs  of  entail,  al- 

igb  nob  directed  against  the  lands.    The  second  volume  of  the 

'i'book  contains  also  precedents  for  bonds  of  provision  to  children  pp.  458-4r>:^ 

r  the  Aberdeen  Act,  applicable  to  the  various  circumstances 

'  which  such  deeds  are  likely  to  be  required. 

^ery  important  addition  has  been  made  to  the  powers  of  grant-  Pbovibiokb  to 

ovisions  to  younger  children,  by  the  Entail  Amendment  Act,  dbek**under"' 

enables  the  heirs  to  charge  them  upon  the  fee  of  the  estate,  entail  amend- 

I,  an  heir  liable  to  assign  the  rents  for  a  provision  granted  by  **^^'^_^ 

r  heir,  may  charge  the  fee  and  rents  of  the  estate  or  any  por-  »ow  charqe- 

it,  except  the  mansion-house  and  policies,  by  granting  bond  ^^^^  ^^*^^" 

osition  in  security  in  ordinary  form,  binding  the  grantor  and 

of  entail  in  their  order  successively  to  pay  the  piincipal  sum 

^rest  and  penalties.*    And  the  same  may  be  done  by  the 

f  the  provision  himself,  where  it  has  been  made  in  the 

contract   of  his  younger  child.    The  deed  may  contain  all 

ual    in    bonds   and  dispositions  in  security  granted  over 

Scotland  lield  in  fee-simple.     The  provisions  may  thus  be 

e  available   form  of  an  heritable  security  with  a  personal 

^i^^in.g  the  same  recourse  against  the  entailed  lands  which 

vnd  disposition  in  security  may  be  granted  in  favour  of  any  party  advancing 
e  provision  to  the  younger  child ;  16  &  17  Vict.  c.  94,  i  7.  All  bonds  and 
jcurity  under  the  Entail  Amendment  Act,  and  under  16  &  17  Vict.  c.  94, 
he  latter  Act,  contain  power  of  sale. 
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Part  III.     a  creditor  with  such  a  security  has  against  other  lands,  but  with  this 

Chapter  III.  qualification,  that,  by  §  22,  the  heirs  in  their  order  are  bound  annu- 
ally to  pay  and  keep  down  the  interest,  and,  if  this  shall  be  neglected, 
the  recourse  of  the  creditor  against  the  fee  and  rents  of  the  land  is 
limited  to  the  principal  and  two  years'  interest  with  corresponding 
penalties.  If  more  interest  is  allowed  to  fall  into  arrear,  he  must  have 
recourse  for  that  against  those  heirs  of  entail  who  were  bound  to  have 
paid  it,  and  against  their  representatives  and  separate  estates.    In 

^  23.  order  to  obtain  this  security,  application  must  be  made  to  the  Court 

of  Session  specifying  the  portion  of  the  estate  proposed  to  be  chai^ 
Tutors  of  heirs  in  pupilarity  cannot  grant  bond  and  disposition  for 

11  D.  1249.  provisions  ;  Muirhead,  1 2th  July  1849.  It  is  to  be  observed,  also, 
that  this  enactment  has  in  view  such  provisions  only  as  continuottsly 
affect  all  the  future  rents.  When  the  entail,  therefore,  limits  the 
period  during  which  the  provisions  shall  affect  the  rents,  the  statute 

16 D. 397.  does  not  authorize  the  charging  of  these  upon  the  fee;  Campbdly 
26th  Januaiy  1854. 

The  29th  section  of  the  Entail  Amendment  Act  authorises  the 
granting  of  provisions  out  of  money  or  other  property  under  trust  for 
the  purchase  of  land  to  be  entailed,  of  the  same  amount  as  might  be 
granted  by  the  Aberdeen  Act,  if  land  were  purchased  and  entailed. 
Legislative  sanction  is  thus  given  to  a  principle  previously  fixed  in 

M.  2338.  the  cases  of  Houston  v.  Steiuirt  Nicolsoriy  28th  January  1756',  and 

1  D.  794 ;        MacphersouY. Macpherson^  24ih  May  1839,  affirmed  13th  August  1846. 

280.  *  ^^  With  regard  to  the  payment  of  provisions  not  required  to  be  extin- 
guished within  a  limited  time,  it  was  settled  in  a  case  already  cited, 

F.  c.  Crawford  v.  Hotchkis,  11th  March  1809,  that  an  heir  of  entail  paying 

such  a  bond  may  keep  it  up  as  a  debt  against  subsequent  heirs  by 
taking  an  assignation  to  himself  and  hb  heirs,  not  of  tailzie,  but 
whomsoever.     This  prevents  extinction  con/usiane. 

KivKFTions  In  reviewing  the  heir  of  entail's  powers,  notwithstanding  the  fettei?, 

we  have  next  to  observe,  that  the  prohibition  to  sell  is  subject  to  va- 
rious statutory  exceptions : — 

Sale  OF  LANDS      Bj  the  26  Qeo.  II.  cap.  50,  §  14,  heirs  of  entail  may  sell  lands, 

FOR  GOTEBN.     though  strictly  entailed,  to  the  Crown,  in  order  to  erect  buildings  or 

MENT  PURPOSBH ;  i  .1  .  1     1         o    ^ /•       o      1  t  «  1?   aV 

AND  8ALEOP  mako  settlements ;  and  by  §  1  o  of  the  same  Act,  they  may  sell  the 
HUPERiORiTiBs.  superiorities  included  in  the  entail  to  the  vassals.  The  latter  was  a 
power  largely  used  for  the  creation  of  freehold  qualifications  befoa* 
the  Reform  Bill.  By  the  next  Act  of  the  same  year,  20  Qeo.  IL  cap. 
51,  tutors  of  heirs  of  entail  are  empowered  to  sell  to  the  Crown,  the 
price  in  both  cases  to  be  settled  to  the  same  uses  and  under  the  same 
restrictions  as  in  the  entail. 
Sale  fob  pait  Sales  may  also  be  made  for  payment  of  entailer's  debts,  affecting,  or 
that  may  be  made  to  affect,  the  fee  of  the  estate,  by  6  A  7  Will.  IV 
cap.  42,  which,  in  sections  7  to  19  inclusive,  contains  the  provision^ 
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md  regulations  under  which  such  sales  may  be  made.    These,  how-     Past  IIL 
ever,  appear  now  to  be  practically  superseded  by  the  more  compre-  chapter  HI. 
hensiYe  power  contained  in  the  Entail  Amendment  Act. 

The  25th  section  of  the  latter  statute  gives  the  heir  in  possession  Powers  op 
/wirer  to  sell  in  every  case — (1.)  in  which  he  can  charge  the  lands  *^^  ""^''^" 
with  debts  by  bond  and  disposition  in  security — (2.)  where  he  is  mekt  act. 
entitled  by  Act  of  Parliament  to  charge  with  debt,  but  not  to  sell — 
and  (S.)  in  all  cases  in  which  the  fee  of  the  estate  is  validly  charged 
with  debt.*   The  Court  of  Session  is  to  select  the  portion  to  be  sold, 
and  to  approve  of  the  price,  and  of  the  disposition  in  fee*simple  to  be 
gmnted  by  the  heir.    The  purchaser  is  discharged  of  the  price  by 
paying  it  into  Court,  at  whose  sight  it  is  to  be  applied  in  payment  of 
the  debt  for  which  the  sale  was  made,  the  surplus  being  applicable, 
if  more  than  «^200,  in  payment  of  other  debts,  redemption  of  land* 
taij  improvements,  or  repayment  of  improvements,  or  in  purchasing 
other  lands  to  be  added  to  the  entailed  estate,  the  tailzie  of  which 
new  lands,  whatever  be  its  actual  date,  being  to  be  taken  as  of  equal 
Jate  with  the  entail  of  the  remainder.     By  §  30,  creditors  in  deeds 
/  security  are  restrained  from  selling  in  manifest  excess  of  what  is 
ecessaiy  to  pay  their  claim,  and,  when  there  is  a  surplus,  the  credi- 
r  and  purchaser  are  bound  to  apply  to  the  Court,  to  have  it  de- 
sited,  and  re-invested. 

By  the  Act  3  &  4  Vict.  cap.  48,  heirs  of  entail  in  possession  are  Feus  undek 
powered  to  grant  feus  or  leases  of  a  limited  portion  of  ground  for  ^  ^  ^*^^* 
nacZequate  feu-duty  or  rent  for  the  erection  of  churches,  not  excced- 
i  quarter  of  an  acre  for  each — for  burying-places,  not  exceeding  an 
for  one — ^for  achools  and  play-grounds,  not  exceeding  one  acre  in 
case — ^and  for  dwelling-houses  and  gardens  for  ministers  and 
^masters,  not  exceeding  one-eighth  of  an  acre  for  each  dwelling- 
.  and  half-an-acre  for  one  garden.  Under  this  Act  the  Sheriff 
of  the  propriety  of  the  feu  or  lease. 

have  already  seen,  that  by  the  24th  Section  of  the  Entail  Supra,  p.  707. 
ment  Act  the  heir  in  possession  may,  after  notice  to  the  next 
til  the  approval  of  the  Court,  feu  one-eighth  part  of  the  estate, 
er  the  pain  of  nullity,  if  a  grassum  or  any  other  consideration 
ho  feu-duty  be  taken. 

oyvera  of  sale  which  we  have  hitherto  noticed  are  such  as  the  Powers  to 
,  under  the  conditions  prescribed  in  each  case,  exorcise  inde- "!|.^^  ^J^^^^j!;;'' 
"-  of  any  consent  by  the  future  heirs.    By  the  4th  section  of  op  futdrb 
I   Amendment  Act,  an  heir  in  possession  may  sell,  charge,  ^'^ 
feu,  i^ith  certain  consents  of  the  future  heirs,  viz.,  if  both 
possession  and  the  consenters  were  bom  before  1st  August 
\ust  have  the  consent  either  of  the  three  nearest  heirs  at 

\  po^rcrs   of  sale  for  payment  of  entailer's  debts  are  given  by  16  &  17  Vict. 
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Part  III.     the  time,  or  of  the  two  next  heirs-apparent,  ie.,  heirs  whose  right  of 

Chapter  III.  succession  nothing  but  death  can  disappoint     If  the  heir-apparent 

was  bom  after  1st  August  1848,  the  alienation  may  be  made  with 

his  consent  alone ;  and,  if  the  heir  in  possession  himself  was  bom 

after  that  date,  he  can  disentail  and  possess  in  fee-simple. 

Statutorit  Various  Statutory  powers  have  also  been  granted  to  entail  proprie- 

powEu  oF^.    ^^^  ^  convey  portions  of  the  entailed  lands  in  exchange  for  others 

desirable  to  be  held  along  with  the  estate : — 

10  Geo.  III.  By  10  Geo.  IIL  cap.  51  (the  Montgomery  Act),  §  32,  liberty  is 
c.  SI.              given  to  excamb  thirty  acres  arable,  or  one  hundred  incapable  of 

culture,  for  an  equivalent  in  lands  contiguous  to  the  entailed  estate, 
the  value  being  adjusted  by  the  Sheriff  upon  the  report  of  valuators 
upon  oath.  Upon  the  contract  being  recorded  in  the  Sheriff-court 
books  within  three  months  it  becomes  effectual,  and  the  entailed  lands 
are  thenceforth  free  from,  while  those  acquired  become  subject  to,  the 
clauses  prohibitory,  irritant,  and  resolutive. 

6  &  7  Will.  iv.  A  material  enlaigement  of  this  power  was  made  by  the  Rosebery 
ilcf,  6  &  7  Will  IV.  cap.  42,  which  extends  the  liberty  of  excambion 
to  one-fourth  of  the  estate,  excepting  the  mansion-house,  garden,  and 
home-farm.     It  removes  also  every  restriction  upon  the  nature  of 

2  D.  1458.  the  entailed  property  which  may  be  exchanged.  In  Earl  ofKinnouU^ 
16th  July  1840,  the  patronage  of  a  church  held  under  entail  was 
found  to  be  a  fit  subject  for  excambion. 

11  &  12  Vict.        The  regulations  contained  in  the  third  clause  of  the  Bosebeiy  Act 
^'  '^^*  regarding  notices  and  the  procedure  before  the  Court  of  Session,  are 

superseded  by  the  36th  and  37th  sections  of  the  Entail  Amendment 
Act,  which  provides,  that  the  heirs  to  receive  notice  shall  be  the  same 
in  number  as  for  disentailing,  and  that  the  procedure  shall  be  by 
summary  petition  according  to  the  forms  prescribed  in  the  later  Sta- 
tute. The  necessity  of  recording  the  excambion  in  the  Sheriff-court 
record  is  abolished,  and  registration  in  the  register  of  entails  declared 
sufficient. 

By  the  Rosebery  Act,  debts  contracted  between  the  execution  of 
the  contract  of  excambion,  and  the  recording  of  it  in  the  register  of 
entails,  are  declared  not  to  affect  the  lands  acquired.  The  surplus  of 
value  not  exceeding  ^200,  is  to  be  paid  to  the  proprietor ;  and  the 

^  5.  excambion  is  declared  null,  if  made  upon  any  other  consideration  than 

the  lands  and  such  limited  surplus  value.     For  the  purposes  of  this 

§  6.  Act,  two  or  more  entails  are  to  be  held  as  one  deed,  if  they  all  give 

the  succession  to  the  same  series  of  heirs ;  and  the  Montgomery 
Act  is  continued  in  force  in  so  far  as  not  altered  or  repealed.  The 
latter  statute  may,  therefore,  still  be  used  for  excambions  of  small 
portions. 

1  &  2  Vict.  The  provisions  of  the  Rosebery  Act  are  extended  by  the  Act  1  & 

2  Vict  cap.  70,  to  heirs  of  entail  in  possession  under  deeds  not  re- 
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coM,  in  which  case  the  contract  is  to  be  registered  in  the  Sheriff-     PabtIII. 
court  only ;  but,  if  the  entail  shall  be  recorded  after  the  excambion,  CHArrxK  III. 
the  contract  must  enter  the  record  of  entails  at  the  same  time,  other- 
wise the  entail  itself  will  be  held  as  not  recorded. 

The  Act,  4  &  5  Vict  cap.  24,  renders  it  unnecessary  to  insert  in  4  &  5  Vict, 
contracts  of  excambion  the  destination  or  conditions  of  the  entail,  ^'  ^^' 
provided  these  be  referred  to  as  contained  in  the  deed  of  entail,  and 
that  it  be  described  by  its  date  and  the  date  of  recording  it.    By  this 
at&tnte,  the  keeper  is  bound  to  record  contracts  of  excambion  in  the 
register  of  tailzies  without  a  warrant 

The  5th  section  of  the  Entail  Amendment  Act  empowers  the  heir 
in  possession  to  excamb  the  whole  estate  with  certain  consents,  and 
under  the  authority  of  the  Court* 

Having  thus  reviewed  the  heir's  power  of  alienation  notwithstand-  Relaxation 
iag  the  fetters,  we  proceed  to  inquire  how  far  the  prohibition  to  con-  ^^  prohibition 
tract  debt  has  been  relaxed.    Although  the  Statute  refers  to  the  con-  tbactimq  debt. 
tr&etion  of  debt  in  general  terms,  it  is  sufficient  if  the  prohibition  be  | 
directed  against  contracting  debt  upon  the  land ;  Burden  v.  BturdeUy  V  BeU's  App. 
23tb  March  1850.  Having  already  seen  how,  and  to  what  extent,  the  ^^- 
fee  may  be  affected  by  family  provisions,  it  is  only  necessary  here  to 
refer  to  the  statutory  permission  to  contract  debt  for  money  expended  Contraction 
in  improving  the  estate.     This  was  granted  by  the  Montgomery  Act,  ^mprovemeots. 
10  Geo.  IIL  cap.  51,  which  enables  an  heir  of  entail  to  be  the  creditor  lo  Geo.  III. 
of  succeeding  heirs  for  three-fourth  parts  of  such  monies  as  he  shall,  P*  ^^' 
under  the  provisions  of  that  Act,  expend  upon  improvements  in  en- : 
closing,  planting,  draining,  and  erecting  farm-houses,  and  offices,  and 
out-buildings  for  the  same.  .  To  these  there  has  been  added,  by  the 
20th  section  of  the  Entail  Amendment  Act,  the  formation  of  private  n  &  12  Vict. 
roads  through  the  entailed  estate,  or  for  immediate  access  to  it  ^'  ^^■ 

Among  the  reports  of  decisions  various  points  are  settled.     An 
embankment  to  secure  an  outfall  for  drainage  is  an  accessory  of 
draining  allowed  by  the  Montgomery  Act,  and  so  chargeable  against 
future  heirs ;  BaiUie,  17th  July  1850.     An  engine  to  work  minerals  13  D.  42. 
is  a  facility  to  exhaust  the  substance  of  the  estate,  and  not  so  charge- 
able ;  JEcltI  of  OlasgoWy  27th  November  1850.   The  expense  of  a  bridge  13  D.  187. 
to  connect  the  mansion-house  with  the  garden  was  sustained ;  also  a 
j>ond  and  loch  for  drainage ;  Porterfield,  24th  February  1853.  Again,  15  D.  428. 
introducing  water  into  the  mansion-house — erecting  a  porter  s  lodge, 
and  g&tes — ^filling  up  an  exhausted  quarry — and  executing  works  to 
prevent  the  recurrence  of  a  landslip — these  were  all  held  permanent 
niprovements  in  terms  of  the  Statutes ;  but  furnishing  a  mill  with 
nillstones  was  not  admitted ;  Muirhead,  10th  March  1853.    The  cost  15  D.  517. 

*  lo  contT^acts  of  excambion,  the  destination,  and  clauseB  prohibitory,  &c.,  of  the  original 
ot^3'}  may  l>c  omitted,  provided  they  be  referred  to  as  set  forth  in  the  original  tailzie ;  16  & 
Viot.  c.   04,§  11. 
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Notices  to 
future  hbibb 
undeb  mort- 
ooiikby  act. 


Part  III.      of  a  tilo-work  claimed  as  part  of  the  expense  of  drainage  was  not 

Chapter  III.  allowed  in  Marquis  ofAUsay  20tli  January  1853.* 

15  D.  308.  The  maximum  amount  for  which  an  heir  may  become  creditor  on 

.account  of  improvement  expenditure  is  declared  by  the  10th  clause  of 

C  the  Act  to  be  four  years'  free  rent  as  at  the  Whitsunday  after  his  death.t 

The  Montgomery  Act  contains  very  particular  provisions  for  giving 
notice  to  future  heirs,  and  for  the  registration  of  annual  accounts  and 
vouchers  in  the  Sheriff-court;  and  it  empowered  the  executor  or 
assignee  having  right  to  the  claim  to  obtain  decree  against  the  next 
heir  after  his  succession,  and  to  use  every  kind  of  diligence  except 
adjudication,  the  decree  for  improvements  being  declared  a  preferable 
claim  in  all  competitions  for  the  rent  among  the  creditors  of  the  suc- 
ceeding heir.  Be  is  entitled,  however,  to  be  discharged,  on  assigning 
one-third  pf  the  clear  rents  during  his  life  or  till  payment.  There 
are  provisions  for  imposing  a  similar  liability  upon  the  subsequent 
heirs  in  their  order,  each  for  one-third  of  the  rents  accruing  to  him, 
with  mutual  relief  for  any  excess  of  payments  beyond  the  proportion 
of  eacL  But  the  creditor  is  bound  to  proceed  within  two  years  after 
the  death  of  the  e;Lpending  proprietor,  and  to  do  diligence  under  the 
penalty  of  losing  recourse  against  the  rents.  The  claim  is  extin- 
guished if  the  next  heir  of  entail  obtains  right  to  it. 

The  same  Statute  enables  the  heir  who  shall  build  a  mansion-house 
to  become  creditor  of  the  succeeding  heirs  for  three-fourths  of  the 
cost,  by  similar  procedure,  and  with  the  same  powers  of  recovery, 
liability,  and  relief,  as  in  the  case  of  other  improvements. 

By  section  26,  the  expending  heir  may  get  the  debt  judicially 
ascertained  by  the  Court  of  Session  or  Sheriff,  the  decree  being  final, 
if  not  suspended  in  six,  or  appealed  in  twelve,  months.  When  money 
is  to  be  expended  in  terms  of  this  Statute,  with  the  view  of  founding 
a  claim  on  creditors  for  three-fourths  of  the  amount,  it  is  indispens- 


27,  et  teif. 


17  D.  74. 


) 


17  D. 

461. 

17  D. 

1015 

18  D.  730. 

19  D. 

346. 

19  D. 

723. 

19  D. 

818. 

19  D. 

723. 

*  The  expense  of  trenching,  previous  to  draining,  is  not  an  improvenient  within  the 
meaning  of  the  Montgomery  Act ;  lUmuayt  2l8t  NoTember  1854.  Expenditure  on  private 
roads,  however,  was  here  allowed.  A  thirlage  mill  does  not  fall  under  the  statutory  pro> 
vision  as  to  improvements  on  farm-house,  offices,  and  out-buildings ;  Fleeming^  17th  Feb- 
ruary 1855.  Shooting-lodges  are  not  improvements  within  the  Montgomery  Act ;  JDuhe  of 
AthoUf  3d  July  1855.  Again,  repairs  on  an  inn — expense  of  new  smithy — shed  for  game — 
dog*s  couch — repairing  a  house  at  a  saw-mill — ^a  smith's  house— embankments — ^road  to  a 
tile-work — and  erecting  a  tile-work — ^were  disallowed;  Duke  of  AthdUf  4th  March  1856. 
The  expense  of  building  a  racket  court  at  Eglinton  Castle  was  disallowed ;  Earl  of  EgUnion, 
■31st  January  1857.  As  an  expenditure  under  the  Entail  Amendment  Act,  the  expense  of 
building  a  bridge  over  a  river  and  approaches  to  the  bridge,  was  sustained ;  HeaniUonf  11th 
March  1857.  The  expense  of  erecting  a  dog-kennel  was  allowed  in  Marquu  of  ffuftdy^ 
12th  June  1857. 

t  In  HamUUmf  11th  March  1857,  the  question  is  discussed,  whether,  under  the  Entail 
Amendment  Act,  the  sum  which  may  be  charged  for  improvement  debts  is  limited  by  any 
reference  to  rental  as  in  the  Montgomery  Act.  The  point  was  not  decided :  but  the  Court 
held  that  if  there  was  a  restriction,  the  rental  was  to  be  taken  an  at  the  date  of  constituting 
the  debt. 
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able  that  the  practitioner  make  himself  thoroughly  acquainted  with     PaktIII. 

its  provisions.    Very  exact  observance  of  them  is  required  by  the  chaftbr  III. 

Court,  as  will  be  found  on  referring  to  the  cases  in  Shaw's  Digest, 

voce  Entail  meliorations  ;  and  in  some  respects  it  is  difficult  to  pp.  421-424. 

accomplish  a  minute  compliance,  as,  for  instance,  to  bring  within 

each  year  the  payment  of  all  the  expenditure  executed  in  the  same 

year  according  to  the  decision  in  Marquis  of  Abercom  v.  JETamitton,  2  D.  1382. 

nth  July  1840. 

The  subscription  of  a  factor  and  commissioner  to  the  notice  to 
the  next  heir  was  allowed  in  Fraser  v.  Fi^aseVy  2d  December  1835 ;  ^4  s.  89. 
but  that  decision  was  doubted,  and  the  signature  of  a  law-agent  dis- 
allowed, in  Fraaer  v.  Lord  Lowxt,  27th  February  1840,  affirmed  28th  2  D.  684 ; 
February  1842.  Jos""'"  ^^  ' 

We  have  noticed  these  points,  because  the  1 4th  section  of  the  recent 
Statute  clearly  contemplates  that  the  Bosebery  Act  shall  continue  to 
be  acted  upon,  and  although  a  subsequent  clause  provides  a  remedy 
for  the  neglect  or  imperfect  observance  of  the  previous  Act,  it  would 
appear  to  be  the  duty  of  the  practitioner  generally  to  proceed  accord- 
ing to  its  provisions. 

The  decree  for  improvement  money,  on  account  of  the  mode  of  its  l^«^™  ^^^ 
recovery,  and  the  contingencies  which  might  affect  it,  has  not  hitherto  anxua]>rent 
been  regarded  with  favour  as  a  security.     An  effort  has  been  made  ^^^  improve 

MENT  MONCY 

to  improve  it  by  section  13  of  the  Entail  Amendment  Act,  which 
empowers  an  heir  who  has  obtained  a  decree  for  improvement  money 
to  grant,  with  the  authority  of  the  Court,  a  bond  of  annual-rent  in 
ordinary  form  over  the  estate  or  any  portion  of  it,  binding  himself  and 
the  heirs  of  tailzie  to  pay  annual-rent,  not  exceeding  legal  interest  of 
the  three-fourths  during  his  own  life,  and,  for  the  twenty-five  years 
after  his  decease,  not  exceeding  £1,  28.  per  cent  When  the  expen- 
diture is  made  after  the  date  of  the  recent  Statute,  the  heir,  having 
first  obtained  decree  in  terms  of  the  Montgomery  Act,  may  grant 
bond  of  annual-rent,  with  the  authority  of  the  Court,  for  twenty -five 
years ;  but,  in  this  case,  the  amount  is  to  be  reckoned,  not  upon  the 
three-fourths,  but  upon  the  whole  sums  expended.*  By  §  16,  the 
executor  or  assignee  of  improvement  money  expended  by  a  former 
heir  may  apply  to  the  Court  to  ordain  the  heir  in  possession  to  grant 
a  bond  of  annual-rent  for  twenty-five  years,  calculated  upon  the  three- 
fourths  ;f  and  §  16  enables  the  Court,  upon  the  application  of  an  heir 

•  In  tbe  cases  of  the  Earl  o/Kintore  and  the  Earl  ofEgliiUon,  3l8t  January  1867,  it  19  D.  343  and 
was  held,  id  conformity  with  the  opinions  of  the  whole  Court,  that  previous  procedure,  in  *'4^* 
regard  to  improvements  efiected  subsequently  to  the  passing  of  the  Entail  Amendment  Act, 
whicli  only  took  into  account  three-fourths  of  the  expenditure  as  chargeable,  did  not  form  a 
bar  to  authority  being  obtained  to  grant  bonds  of  annual-rent  in  respect  of  the  remaining 
oue-fonrth,  being  the  whole  amount  of  the  expenditure. 

t  Reference  may  be  made  to  the  case  of  Thomson,  6th  March  1857,  where  the  application  ^^  D.  660. 
was  made  by  the  heir  of  entail. 
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Pakt  III.     who  has  expended  money  for  improvements  without  adopting  or  com- 

Chapter  III.  lAv^^S  ^^^  *^®  provisions  of  the  Act,  to  inquire  and  grant  warrant 

for  executing  a  bond  of  annual-rent,  in  the  same  waj  as  if  a  decree 

§  17.  had  been  obtained.     Tlie  annuaWent  is  recoverable  only  from  the 

rents  and  profits,  and,  if  the  creditor  allows  more  than  two  years' 

/  annual-rent  to  fall  in  arrear,  his  recourse  against  the  rents  is  lost, 

and  restricted  to  the  personal  liability  and  separate  means  of  the 

^  18.  heir  who  should  have  paid.     Instead  of  a  bond  of  annual-rent,  the 

succeeding  heir  may  be  called  upon  to  grant  a  bond  and  disposition 
in  security,  charging  the  fee  and  rents  (other  than  the  mansion-house, 
&a)  for  twO'ttUrda  of  the  amount  upon  which  the  annual-rent,  if 
granted,  would  be  calculated  ;  and  this  security  is  in  its  form,  effect, 
and  operation,  to  be  the  same  as  in  the  case  of  the  like  security 
§  19.  granted  for  provisions  to  younger  children.     The  granting  of  the 

bond  of  annual-rent,  or  bond  and  disposition  in  security,  is  a  dis- 
charge of  all  claim  for  the  improvements  upon  payment  of  the  sums 
contained  in  these  securities. 

It  is  ciu'efully  to  be  noted,  that  the  heir  possessing  under  an  entail 

not  recorded  has  no  right  to  recover  any  portion  of  money  expended 

^  for  improvements  under  the  Montgomery  Act,  or  consequently  under 

15  S.  6i>7.        the  recent  Statute  ;  Paget  v.  Earl  of  Galloway,  24th  Februaiy  1837; 

2  D.  889 ;         Lord  Macdonald  v.  Macdonald,  26th  May  1840,  affirmed  1 1  th  August 

1  Bell's  App.     1842.     This  is  founded  upon  the  title  and  contents  of  the  Act,  which 

refers  only  to  strict  entails,  and  upon  the  consideration  that  the  pro- 

.  prietor  under  an  entail  not  recorded  can  borrow  upon  the  security  of 

the  lands,  and  so  needs  no  statutory  power  to  do  so. 


NOT  SUPPLY 
OM188IONH 


Court  will  Strict  interpretation  of  Entails,^ — We  have  thus  seen,  how  rigid  is 
the  efiect  of  a  perfect  entail  in  tying  up  the  hands  of  the  successive 
proprietors,  so  that  it  is  only  in  so  far  as  the  fetters  are  struck  off  b? 
the  force  of  Statute,  that  they  can  exercise  the  ordinary  powers  of 
alienating  and  contracting  debt.  But  it  is  only  a  perfect  entail  that 
has  this  effect ;  and,  in  proportion  to  the  rigour  with  which  the  re- 
straints are  enforced,  in  the  same  proportion  is  the  law  jealous  and 
inflexible  in  requiring  that  the  deed  shall  be  clear  and  unambiguous 
in  prescribing  the  restraints  in  a  complete  and  effectual  form.  Bj 
the  ordinary  rules  of  law,  the  heir  is  the  unlimited  fiar,  and  has  com- 
plete dominion  over  his  property,  and  no  limitation  of  his  freedom  is 
admitted  by  implication  or  presumed  intention;  and,  if  a  clause,  or 
a  word,  or  a  syllable,  or  a  letter,  be  wanting  in  the  deed,  although  it 
be  manifestly  omitted  per  incuriam,  the  Court  will  not  interpose  to 
supply  it.    The  fetters  must  be  entire  in  every  link,  and,  if  there  be 

*  Kcferenoe  may  be  made  to  Mr.  Duncan's  Digest  of  £ntail  Cllsel^. 
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an;  flaw,  the  law  will  lend  no  aid  to  repair  it     But  there  are  no     PjiiitIII. 
voces  signatCB  the  use  of  which  is  indispensable.     This  only  is  requi-  chaptbk  III. 
site,  that  there  shall  be  a  clear  substantive  prohibition  of  each  of  the  no  voces  Big- 
acts  of  selling,  contracting  debt,  and  altering  the  order  of  succession,  ^'^'^  required. 
each  prohibition  being  independent,  and  striking  directly  at  its  own 
act,  and  not  left  to  be  extracted  by  inference  from  a  construction  of 
either  of  the  other  prohibitions ;  and  all  the  prohibitions  must,  either 
by  general  terms  which  unavoidably  comprehend  them  all,  or  by  dis- 
tinct enumeration,  be  affected  by  the  irritant  and  resolutive  claus*es. 
Wlule  the  rule  of  interpretation  is  strict,  it  is  also  fair ;  and,  if  the 
act  be  truly  prohibited  in  intelligible  terms,  the  entail  will  receive 
effect    These  rules  and  the  principles  which  regulate  their  applica- 
tion will  be  seen,  if  we  attend  to  the  mode  in  which  the  different 
forms  of  stating  the  prohibition  have  been  treated  ;  and  this  subject, 
as  well  as  the  whole  of  the  remarks  which  shall  be  submitted  in  the 
sequel  with  regard  to  the  rule  of  strict  interpretation,  have  received 
an  increased  importance  from  the  provisions  of  the  recent  Statute, 
which,  contrary  to  the  previous  rule  enforcing  such  of  the  fetters  as 
"^eie  entire,  notwithstanding  defects  in  others,  has  now  established 
by  its  43d  clause,  that  an  entail  defective  in  one  of  the  prohibitions.  \ 
shall  be  invalid  and  ineffectual  as  regards  them  all  > 

We  shall  examine  the  effects  given  to  the  different  modes  of  ex- 
pressmg  the  different  clauses,  and  afterwards  the  consequences  of 
omissions,  defects,  and  errors. 

(1.)  Prohibition  against  altering  the  order  of  succession, — The  rule  Rbquimtes  op 
tliat  a  prohibition  can  only  be  effectually  made  by  distinct  substan-  ^^^  ^'^-^"s*^- 
tive  terms  was  apparently  departed  from  in  a  case,  in  which  the  alte- 
mtion  of  the  order  of  succession  was  not  otherwise  prohibited  than 
by  forbidding  to  do  any  deed  whereby  the  estate  might  be  adjudged 
or  evicted  '*  from  the  succeeding  members,  or  their  hopes  of  succes- 
''  sioQ  thereto  in  any  measure  eVaded."    Here,  it  will  be  observed, 
altering  tlie  succession  is  not  forbidden  by  a  distinct  and  independent 
proposition,  but  only  as  a  consequential  result  of  deeds  whereby  the 
"Estate  might  be  adjudged  or  evicted  from  the  heirs  of  entail     Never- 
heless,  tlie  Court  of  Session  sustained  it  as  effectual  to  prevent  altera- 
ion  of  the  order  of  succession.     This  was  the  case  of  the  entail  of 
iochbuy  ;  JUadaine  v.  Madaine,  23d  June  1807.     This  decision,  how-  }^;J^.  „ 
/er,  aaon  became  the  subject  of  doubt,  and  a  clause  of  similar  import  App>.  No.  14. 
as  found,  to  be  ineffectual  in  the  case  of  Brown  v.  Countess  of  Dal-  ^-y^^ 

"  Tailzie 

tcst^y  2S th  May  1808.     And  the  authority  of  the  Lochbuy  case  was  App>.  No.  19. 
stinctljr  impugned  in  the  House  of  Lords  in  deciding  Laaig  v.  Lang,  Mad.  &  Rob. 
th  ./tiiie   1839,  reversing  the  judgment  of  the  Court  of  Session,  23d  fffoP 
vember  1838.     Here,  there  was  no  separate  prohibition,  but,  after 
hibitiog  to  sell  or  to  contract  debt,  the  clause  proceeded,  ''  or  do 
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Part  III.     *'  any  other  deed  whereby  the  said  lands  and  subjects  may  be  ad- 

Chaptbr  III.  "  j^^?®^  0^  evicted  from  the  succeeding  members  of  tailzie,  or  their 

"  hopes  of  succession  thereto  in  any  manner  evaded."    It  was  held, 

that  a  prohibition  to  alter  the  order  of  succession  could  only  be  raised 

here  by  inference,  and  that,  therefore,  there  was  no  such  prohibition. 

16  S.  1261.       The  rule  is  thus  distinctly  stated  by  Lord  Corehousb  in  QiimourY. 

Thrre  must  be  Gadelly  5th  July  1838 : — ''  An  entail  must  contain  a  substantive  pro- 

BUBSTAN-^ivE      it  hHition  aminst  alienation,  a  substantive  prohibition  airaiost  con- 

PROHIBITIONS  c^  o 

AOA1K8T  ALTER- ''  tractlug  dobt,  and  a  substantive  prohibition  against  altering  the 
iNooiiDEROF    «  Qj.jgp  of  succession.     There  is  no  set  form  of  words  in  which  these 

8UCCESSIOK,  &C. 

'*  three  prohibitions  require  to  be  expressed,  nor  is  a  separate  and 
^'  distinct  clause  of  any  given  style  necessary  for  each  several  prohi- 
''  bition.  But  the  three  substantive  prohibitions  must  be  all  there, 
''  and  all  of  them  expressed.     Nothing  is  more  definitively  settled  hj 

4  8. 541.  "  decisions  than  that  doctrine."    The  case  of  Orant  v.  TyUer,  9th 

March  1826,  is  an  example  in  a  different  form  of  an  ineffectual  at- 
tempt to  supply  a  prohibition  against  altering  the  order  of  succession, 
by  extracting  it  inferentially  from  other  clauses.  Where  the  order  of 
succession  has  been  validly  altered  by  the  heir  in  possession,  the  next 
heir  cannot  repudiate  the  alteration,  and  hold  under  the  original  (and 

13 D.  1174.  defective)  entail,  so  as  to  entitle  himself  to  alter;  Oliphant y.  Oli- 
phant's  Trustees,  19th  June  1851. 

RBQUI8ITE8  OP       (2.)  ProhtbHion  against  seUing.— It  is  not  indispensable,  that  the 

THw  CLAUSE.      ^Qrd  ssU  bc  used,  although  it  is  specified  in  the  Statute  ;  and  a  prohi- 

i  bition  to  sell  is  not  an  effectual  prohibition  against  alienation,  because 

15  D.  192.     J  alienation  may  be  made  otherwise  than  by  sale ;  Russdl  v.  RusmO, 

M.  15507.         7th  December  1852.  In  Creditors  of  Hepburn  of  Humbie  v.  His  ChSr 

dren,  8th  Februaiy  1758,  affirmed  on  appeal,  a  prohibition  to  alienate 

!  or  dispone  was  held  to  import  a  prohibition  to  sell    When  power  is 

granted  by  the  entail  to  alienate  by  feuing,  that  power  is  construed 

with  reference  to  the  grantor  s  purpose  in  permitting  feus,  and  it 

cannot  be  used  as  an  instrument  to  alienate  the  estate  by  feuing  the 

)  whole,  or  to  alter  the  order  of  succession  by  placing  the  lands  under 

a  new  investiture  by  a  feu  grant,  and  then  executing  another  entail ; 

2  Do'w'8  App.    ^^^  ^f  Roa^urghe  v.  Bdlenden  Ker,  l7th  June  1813 ;  affirmed  18th 

149.  December  181 3. 

Requisites  or  (3.)  Prohibition  against  contracting  debt — Here,  also,  it  is  not 
indispensable  to  use  the  words  of  the  Statute.  Although  it  specifies 
the  contraction  of  debt,  the  entail  is  held  always  to  have  the  estate 
in  view ;  and  that  prohibition  is  necessarily  construed  to  mean  such 
contraction  of  debt  as  shall  affect  the  lands.  It  is,  therefore,  suffi- 
cient, if  the  members  are  prohibited  from  burdening  the  estate  with 
debt  whereby  the  lands  may  be  effected,  apprised,  adjudged,  Ac. ; 


THIS  CLAUSE 


ii^mev^'^'^^mm^^r^'^' 
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Holggari  is  Sans  y.  Agnew,  19th  December  1820  ;  NUlbtt  v.  Moncrieffe^     Pakt  IIL 
10th  June  1823.    On  the  other  hand,  the  prohibition  is  sufficient,  if  chaptbb  III. 
directed  merely  against  contracting  debt,  without  referring  expressly  p.  o, 
to  debts  affecting  the  estate ;  and  so  a  prohibition  ''  to  contract  debt  2  S.  381. 
^  thereon^'  was  held  sufficient  to  prevent  the  lands  being  attached  by 
diligence  for  the  personal  debts  of  the  heir ;  Mackenzie  v.  Mackenziey  2  ^  ^'^^' 
23d  May  1823. 

Before  the  Entail  Amendment  Act,  a  defect  in  this  prohibition 
could  not  be  used  indirectly  to  alter  the  order  of  succession  ;  and, 
although  such  a  defect  is  now  destructive  of  the  entail  in  every  respect^ 
we  may,  notwithstanding,  refer  with  advantage  to  the  case  of  Cath-  8  S.  497 ; 
cart  r.  Gathcart,  12th  February  1830 ;  affirmed  18th  July  1881.  Here,  aJp.'31* 
the  prohibition  to  contract  debt  being  defective,  the  heir  in  possession 
gave  his  bill  for  ^150,000  to  a  friend,  who  exchanged  for  it  his  own 
acceptance  for  the  same  amount    The  heir  allowed  his  bill  to  be 
protested,  and  the  estate  adjudged  for  the  debt,  after  which  he  received 
a  conveyance  of  the  adjudication  for  a  price  of  i£^95,000.    But  the 
Court  held,  that  there  was  here  no  true  debt,  and  that  the  whole 
transaction,  being  simulate  and  collusive,  could  not  be  sustained. 
Such  a  device  would  no  longer  serve  any  purpose  in  this  matter,  even 
if  auccessfdl,  but  the  decision  is  instructive  to  the  Conveyancer  in 
illustrating  the  futility  of  attempting  to  accomplish  by  mere  mock 
^T^flsactions  purposes  which  the  law  will  only  permit  where  the  con- 
sideration is  real  and  true. 

(4.)  The  Irritant  Clause, — ^This  is  sufficient,  if  deeds  granted,  or  Rbquuitiss  or 
thiDgs  done,  contrary  to  all  or  each  of  the  prohibitions  be  declared  ^^^ 
null  and  void.    Acts  of  contravention  are  often  declared  to  be  of  no 
Brail,  force,  strength,  or  effect ;  and  these  terms  are  equivalent  to  the 
simple  declaration  of  nullity.    It  has  been  held  sufficient  to  declare 
debts  and  deeds  in  contravention  null  in  so  far  as  they  affect  the 
other  heirs  of  the  estate,  although  they  be  not  declared  null  as  against  4  g,  4^7  ^ 
the  eontrsLvener ;  Munro  v.  Jfimro,  15th  February  1826 ;  affirmed  25th  3  Wil.  &  8h. 
July  J  828-   But  it  has  now  been  decided  in  Lord  Whamdiffe  v.  Naime^  i2*f).  1 ;  * 
I3tb  Novemher  1849,  affirmed  5th  July  1850,  that  an  irritant  clause  7  Beli'a  App. 

•  132 

^as  ineffectual  to  prevent  a  sale,  because  not  declaring  the  things 
rohibited.  Absolutely  null,  but  only  in  so  far  as  they  might  infer  action 
gainst  the  next  heir  or  the  lands.  There  must  thus  be  a  distinct  and 
ifHcient  irritancy  of  the  acts  prohibited,*  and  the  rigour  with  which 
is  is  required  is  shown  by  the  case  of  Martin  v.  Dtmbar^  1 7th  July  6  D.  1320, 
44,  jEfere,  the  prohibition  was  against  contracting  debts,  or  giving 
id  or  obligation ;  and  the  irritant  clause  bore,  that,  in  case  of  con- 
rc/i^ion  bj^  contracting  debts,  the  said  bonds  and  obligements  made 

S<^e  <tasic  of  JxiurU  v.  Laurict  ivfra^  p.  723,  note;  also  cases  cited  p.  725  and  notes. 
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Pabt  III.  in  the  contrary  should  be  null  and  void.  It  was  held,  that  the  estate 
Chipteb  III  ^^^  ^^^  protected  even  from  debts  constituted  by  bond  and  obligation, 
because  the  irritancy  was  directed,  not  against  the  contracting  of  debt, 
but  against  these  instruments  merely,  and  a  debt  contracted  by  bond 
or  obligation  might  be  effectually  constituted  in  some  other  way.  The 
same  rule  is,  in  another  form,  very  remarkably  illustrated  in  another 
case,  where,  by  a  clerical  error,  the  nominative  in  the  irritant  clause 
was  omitted.  Lord  Corehouse,  Ordinaiy,  held  it  competent  to  restore 
the  syntax,  defective  by  a  clerical  error,  by  means  of  reference  to  the 
context ;  and  the  Inner-House  adopted  his  view.  But  in  the  House 
of  Lords  the  omission  was  held  fatal,  for,  as  the  deed  stood,  nothing 
was  declared  null ;  and  the  rule  of  strict  interpretation  excludes  con- 
ic S.  747 ;  jectural  construction ;  Sharpe  of  Hoddam  v.  Sharpe^  3d  July  1832 ; 
A^^SM^**^^  reversed  18th  April  1835.  Lord  Bbouqham's  judgment  in  this  case 
is  deservedly  admired  as  a  masterpiece  of  legal  criticism.  Notwith- 
standing this  decision,  however,  an  omission  is  not  fatail,  where  the 
context  sufficiently  makes  out  what  necessarily  must  be  the  sense 
So,  where,  after  naming  the  institute,  the  fetters  were  directed  against 
any  of  the  other  of  tailzie  foresaid,  (the  word  heirs  being  omitted,) 
the  defect  was  held  not  to  be  fatal,  the  meaning  being  plain,  eren 
13  D.  689.        holding  nothing  to  have  been  omitted  ;  Holmes  and  CampbM  v.  Cm- 

inghanie,  13th  February  1851. 
Irutaht  The  want  of  an  irritant  clause  is  irreparable.     It  is  not  supplied 

CLAUSE  jjy  ^]^Q  existence  of  a  resolutive  clause,  for  that  has  a  separate  pur- 

KEcsasARY.  pose ;  nor  can  an  irritancy  be  raised  by  construction  out  of  a  prohibi- 
M.  15628.  tion  ;  Kenipt  v.  Watt,  28th  January  1779  ;  Barclay  v.  Adam,  18th 
1  Sh.  App.  24.  Maj^  1821.  Nor  will  an  irritancy  cover  anything  to  which  it  is  not 
F.  C.  applied  by  comprehension  or  distinct  reference.    In  Dick  v.  Dtck^  1 4th 

January  1812,  a  tack  granted  for  the  extraordinary  period  of  thirtj- 
one  years  was  supported,  because  the  irritancy  was  not  so  expressed 
as  to  refer  to  the  granting  of  tacks,  which  were  contained  in  an  enu- 
meration of  things  prohibited,  but  not  contained  in  a  similar  enumera- 
tion in  the  irritant  clause.  In  Dick's  case  the  rule  was  laid  dowo, 
that,  when  a  word  of  flexible  meaning  is  used  in  one  part  of  an  entail 
in  a  fixed  and  limited  sense,  and  occurs  afterwards  in  a  doubtful 
sense,  it  is  to  be  interpreted  in  a  meaning  not  more  extensive  than 
Macl  &  Rob.  where  it  is  first  used.  This  rule  was  held  as  sound  in  Lang  v.  Lang, 
App.  871.  J  Q^Yi  August  1 839.  The  expression  "  deeds  to  be  made  and  granted;* 
occurring  in  the  irritant  clause,  was  held  to  apply  to  written  deeds 
only,  and  the  clause,  therefore,  defective  as  not  applying  to  debts  eon- 
is  D.  945.  tracted  otherwise  than  by  writing ;  Hay  v.  Hay,  11th  Maich  1851. 
But  anterior  to  the  Entail  Amendment  Act  a  defect  in  directing  the 
irritancy  against  one  prohibition  could  not  be  made  available  to  gire 
efiect  to  an  act  opposed  to  a  prohibition  effectually  fenced.  So,  where 
sales  were  not  covered  by  the  irritancy,  a  creditor  could  not  adjudge 
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&0  as  to  sell,  bis  debt  being  struck  at  by  an  effectual  prohibition ;     Part  III. 

Bogle  i  Go,  v.  Cochrane,  25th  March  1850.  Chapter  III. 

11  D.  908; 
(5.)  The  Resolutive  Clause. — This  clause  must  necessarily  declare  7  Bell's  App. 

the  forfeiture  of  the  contravener's  right  by  his  contravention.     It  is  r.     ^^^^ 
bj  this,  as  we  have  seen,  that  creditors  are  reached.     Prohibitions  and  effect  op 
and  irritancies  are  personal     Resolution  affects  the  real  right.     By  ^^v^.^^^ 
the  force  of  the  resolutive  clause,  and  of  the  decree  of  forfeiture  fol- 
lowing  upon  it,  the  right  of  the  contravener  is  forfeited  in  the  act  of 
contravention.     His  title  thus  ceasing,  his  creditors  cannot  take  the 
lands,  for  no  act  of  his  can  burden  what  is  not  his  own.     The  want  of 
a  resolutive  clause,  therefore,  leaves  the  lands  open  to  be  affected  by  r 
the  debts  of  the  heir  in  possession,  and  they  can  be  attached  by  ad- ' 
judication  ;  Creditors  of  Hepburn  of  Humhie  v.  His  Children,  8th  M.  15507. 
February  1758.     This  follows,  however  strong  the  prohibitions,  and 
although  there  be  a  complete  irritant  clause  ;  Bruce  v.  Bruce,  1 7th  M.  15539. 
January  1799,  affirmed  on  appeal.    The  same  was  held  irreversibly  I 
fixed  in  Mitchelson  v.  Atkinson,  16th  June  1831,  where,  there  being  9  S.  741. 
no  resolutive  clause,  an  heir  succeeding  was  held  to  incur  representa- 
tion to  his  predecessor  and  liability  for  his  debts.     When  there  is  no 
resolutive  clause,  the  future  heirs  cannot  prevent  a  sale  by  inhibition, 
because,  although  that  diligence  secures  a  right,  it  cannot  supply 
defects  in  it  ;  Lord  AnkerviUe  v.  Saunders,  8th  August  1787.  Hiiir^^i'oao 

This  clause  is  necessarily  subject  to  the  same  strict  rules  of  criti- 
cism as  other  parts  of  the  deed.  If  the  whole  prohibited  acts  are  not 
here  embraced  in  a  phrase  undoubtedly  sufficient  to  comprehend  them 
all,  they  must  be  enumerated  with  precise  accuracy.  Therefore,  in 
Mermes  v.  Menzies,  18th  February  1852,  an  entail  was  held  entirely  h  l>.  522. 
defective,  (in  terms  of  §  43  of  the  Entail  Amendment  Act,)  in  con- 
^quence  of  sales  being  omitted  in  the  resolutive  clause.  In  the 
case  of  Stobbs  the  prohibition  was  to  '^  sell,  annailzie,  wadset,  dispone, 
*'  dilapidate/'  In  reference  to  this  the  resolutive  clause  bore  "  dispone" 
only.  That  was  held  effectual  against  sale  ;  EUiot  v.  Heirs  of  Entail  M.  15542. 
of  Stobbs,  15th  May  1803;  and  effectual  also  against  a  long  lease, 
Elliot  V.  PoUs,  14th  May  1821.*  i  Sh.  App. 

'  "^  pp.  16  &  89. 

Before  the  Entail  Amendment  Act,  the  want  of  particular  clauses,  Coksbqoknce 
or  defects  in  them,  were  confined  in  their  effects  to  the  particular  ^j^j^ii^befokk 
things  with  respect  to  which  the  failure  occurred.     If  there  was  no  amehdmbst 
clause  against  selling,  the  heir  could  sell  notwithstanding  a  valid 


ACT. 


*  In  the  case  of  Lfturiey.  Laurie,  13th  December  1864,  the  entail  contained  prohibitions  17  D.  181. 
•izainst  alteration H  of  the  order  of  succesRion,  8ale,  contraction  of  debt,  feudal  delinquencies, 
and  treason.     The  irritant  clause  struck  at  acts  of  contravention,  in  so  far  as  they  might 
fifeet^  burden,  evict,  or  forfeit  the  lands.    It  was  held,  that  here  the  word  affect  was  sufiBcient 
t'l  express  the  operation  of  all  the  prohibited  acts  against  the  estate. 
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Part  III.  prohibition  to  contract  debt  suiBcientlj  fenced ;  Sinclair  v.  Sindairs^ 
CuAFTEB III.  ^^'^  November  1749,  affirmed  on  appeal;  and  a  prohibition  against 
M.  15382.        altering  the  order  of  succession  with  irritant  and  resolutive  clauses, 

was  no  bar  to  the  contraction  of,  and  burdening  the  lands  with,  debt, 
M.  15505.  or  selling  for  onerous  causes,  if  these  acts  were  not  prohibited ;  Camp- 
beWs  Heirs  V,  Wightman*8  Representatives^  17th  June  1746 ;  nor  could 
such  defects  be  supplied  by  the  heir  in  possession,  for  he  was  bound 
to  possess  and  to  transmit  under  the  same  conditions  upon  which  he 
5  S.  857.  acquired.    Accordingly,  in  Meldrum  v.  MaiUand,  2.9th  June  1827, 

an  heir  possessing  under  an  imperfect  entail  was  found  not  entitled 
to  make  a  new  one  imposing  additional  restrictions. 


Now,  DBWccr 

IN  ONE  PBOHl- 
BITION  INVALI- 
DATES ALL. 


13  D.  742. 


15  D.  192. 


Strict  ihter- 
pketation  in 

REFERENCE  TO 
GENERAL  STRUC- 
TURE OF  EN- 
TAIL. 


15  S.  618. 


18  D. 168. 


These  cases  have  been  cited  with  a  view,  as  well  to  an  historical  ac- 
quaintance with  the  law,  as  in  order  to  show  distinctly  the  occasion 
and  the  force  of  the  provision  contained  in  the  forty-third  section  of 
the  recent  Entail  Amendment  Act,  which  enacts,  that,  when  an  en- 
tail  is  invalid  in  any  one  of  the  three  leading  prohibitions  through 
defects  either  of  the  original  entail  or  of  the  investiture,  then  it  is 
invalid  and  ineffectual  as  regards  all  of  these  prohibitions,  and  the 
estate  is  subject  to  the  deeds  and  debts  of  the  heir  in  possession, 
without  any  action  of  forfeiture  to  the  heirs-substitutes  upon  the 
ground  of  his  thereby  contravening  the  conditions.  This  clause,  it  has 
now  been  decided,  is  not  retrospective,  so  that  the  total  invalidity  is 
not  from  the  date  of  the  defective  entail,  but  from  the  date  of  the 
statute ;  Urquhart  v.  Urquhart,  20th  Februaiy  1851.*  The  forty- 
third  section  is  effectual  in  annulling  a  defective  entail  without 
declarator;  and,  in  Russell  v.  Russell,  7th  December  1852,  payment 
of  provisions  was  enforced,  on  the  ground  that,  the  grantor  having 
survived  the  passing  of  the  Act,  the  entail,  being  defective  in  one 
provision,  was  null  in  his  person. 

In  considering  the  rule  of  strict  interpretation,  our  attention  is  not 
to  be  confined  to  particular  clauses.  We  must  look  to  the  general 
structure  of  the  deed,  and  observe  how  the  clauses  stand  together, 
and  mutually  refer  to,  and  support  each  other  by  a  general  mutual 
connexion,  or  by  an  adequate  specification,  when  that  method  is 
adopted.  The  importance  of  this  is  shown  by  various  decisions.  In 
Speid  V.  Speid,  21st  February  1837,  after  prohibitions  to  alt^r  the 
order  of  succession,  sell,  and  contract  debt,  it  was  declared,  that,  if 
the  persons  succeeding  should  do  in  the  contraiy  of  the  provision 
above  set  forth,  the  act  should  be  null.  This  was  held  an  ineffectual 
irritancy,  the  word  provision  in  the  singular  not  including  the  whole 
acts,  and  not  being  applicable  with  certainty  to  any  one.    With  this 

*  Scott  y.  Scottf  6th  December  1855.  This  case  also  decided  in  conformity  with  preTim<» 
cases,  that  an  entail,  which  does  not  contain  an  irritancy  applicable  to  the  prohibition  to  alttc 
the  order  of  succession,  is  invalid  in  terms  of  the  Entail  Amendment  Act. 
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case  we  onght  to  contrast  that  of  Preston  v.  Heirs  of  Entail  of  VcU-     Paht  ni. 
kjifidd,  28th  January  1845,  where  the  word  provision  was  also  used  Chaptbr  III. 
in  introducing  the  irritant  clause ;  but  here  it  was  held  to  be  suffi-  7  D.  305. 
cient,  because  the  whole  prohibitions  were  contained  in  one  clause 
be^iDning  with  the  word  providing,  and,  therefore,  the  term  pro- 
mion  was  held  to  embrace  the  whole  prohibitions     The  necessity  of 
coQBidering  the  context  and  position  of  words  in  determining  the  effect 
of  expressions  is  shown  by  other  cases,  in  which  the  same  terms  have 
coffered  the  roost  important  modifications  on  account  of  the  relation 
in  which  they  were  used.     Thus,  in  Lwmsden  v.  Lumsden,  26th  No-  3  D.  136 ; 
remher  1840,  affirmed  18th  August  1843,  the  irritant  clause  consisted  104.    "    ^^ 
of  a  declaration,  that  all  debts  and  deeds  in  contravention  of  the 
entail  should  be  null  and  void ;  and  these  words  being  so  placed  as 
necessarily  to  refer  to  the  whole  prohibitions,  the  irritancy  was  found 
effectual  to  prevent  sales.    On  the  other  hand,  in  Sinclair  v.  Sindairs,  3  D.  63G. 
26th  Februaiy  1841,  the  same  words,  d^ts  and  deeds,  were  used  in 
the  irritant  clause,  but  in  immediate  connexion  with  the  last  member 
of  the  prohibitory  clause,  where  the  same  words  were  also  employed 
to  express  those  acts  only,  on  account  of  which  the  estate  could  be 
adjudged  by  creditors.    The  clause,  therefore,  was  held  not  to  be  an 
effectual  irritancy  of  sale&    The  same  had  previously  been  decided  in 
the  court  of  last  resort  in  the  case  of  Lang  v.  Lang,  already  cited.*  ^'^^  tjf^^ 
7%^  construction  is  sometimes  attended  with  much  nicety,  as  in  Oil-  ^^  ^  ^^^ 
mour  y.  Gordon,  24th  March  1853,  where  the  words  facts  and  deeds 
were  held  to  refer  to  the  whole  prohibitions,  being  connected  by  the 
relative  "  such,^'  not,  as  argued,  with  the  last  member  of  the  prohi- 
bitorj  clause,  but  with  the  verbs  ^^  act  or  do"  in  the  irritant  clausa 
The  case  should  be  compared  with  that  of  Lang,  where  the  same 
ords  were  held  insufficient-f* 

A  frequent  flaw  consists  of  defective  recapitulation.     In  Rennie  v.  Defective  re- 
bi^ne,  13th  March  1838,  reversing  Home  v.  Rennie,  I7th  January  3^g^^&  ^'1? 
>37,  there  was  a  prohibition  of  sales,  and  a  general  declaration  of  App.  142. 
itancy  of  all  acts  of  contravention,  but  the  general  irritancy  was  i^  8. 372. 
lowed  by  an  enumeration  of  particular  acts  declared  to  be  void,  and 
this  enumeration  sales  werje  omitted.     It  was  held,  therefore,  that 
re  was  'no  effectual  prohibition  of  sales.  X 

Die  decision  in  the  cases  of  Sitidtdr  and  Lang  was  followed  in  the  case  of  Earl  ofAirlie  15  D.  252 ; 
Uvy,  16th  I>ecemb€r  1S52,  affirmed  27th  March  1866,  where  it  wa«  held  that  the  term  \^^^'  ^^^' 
in  the  irritant  claiue  referred  only  to  deeds  prohibited  in  the  last  part  of  the  pruhibi- 
l.-iutfe,  and  that  the  previous  prohibitions  were,  therefore,  insufficiently  fenced. 
ri  fnUtil  contained  this  irritancy,  "that  not  only  my  said  lands  and  estate  shall  not 
inlened  Tirith  or  liable  to  the  debts  or  deedSj  crimes  or  acts,  of  the  heir  of  entail  so  con- 
ning', 'hvLt  also  all  deeds  cr  actSf  contracted,  granted,  done,  or  committed,"  &c.,  shall 
ilutisly    void  and  null.    It  was  held,  that  the  word  deeds  in  the  latter  part  of  the 
va^  not  lixxited  by  the  use  of  it  in  the  previous  part,  so  as  to  exclude  debts;  and  that 
'-rvaJ  ^jKjrwreiwion  deeds  or  ads  operated  as  a  good  irritancy  applicable  to  the  prohibi- 
inst  th«  oontraction  of  debt;  Afackintosh  v.  Maeleintoshf  14th  December  1865.  18  D.  249. 

•lit  Ail,  ^^wl^ich  had  the  three  prohibitions  against  alteration  of  the  succession,  sales,  and 
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Fabt  III.         In  order,  however,  to  give  eifect  to  the  objection  of  defective  enu- 

ChaptebIII.  moration,  it  must  be  clear,  that  the  entailer  had  the  purpose  to 

enumerate ;  and,  where  particular  acts  were  set  forth  alternatively  after 

a  general  and  comprehensive  reference,  that  was  held  not  to  import 

8D.  190;        the  design  to  enumerate,   the  generality  remaining  unimpaired; 

7  Ml'8  App.    £^^^^  ^  Burden,  25th  March  1860. 

Appucation         The  rule  of  strict  interpretation  not  only  requires  that  there  be  a 
wHOLTimf-™   perfect  attachment  of  the  irritant  and  resolutive  clauses  to  the  prohi- 
BBB8  OP  KNTAiL.  bitious,  but  also  that  the  fetters  shall  be  effectually  fixed  upon  the 
whole  members  of  entail    A  failure  in  this  has  repeatedly  been  the 
means  of  defeating  the  entailer's  design.    The  person  first  called  is 
generally  stated,  not  as  an  heir,  but  as  a  disponee,  and  he  takes 
the  succession,  not  by  service,  but  by  infeftment  as  a  singular  suc- 
cessor by  virtue  of  the  procuratory  or  precept  in  his  favour.     He 
is  not,  therefore,  an  heir,  and  if  the  clauses,  prohibitory,  irritant,  and 
resolutive,  impose  the  fetters  upon  the  heirs,  they  do  not  apply  to  him. 
M.  4409.  This  was  settled  in  the  Duntreath  Case,  Edm^mstone  v.  Edmonstaney 

24th  November  1769.  Here  the  lands  were  disponed  by  the  entail  to 
A.,  and  the  heirs-male  of  his  body,  whom  failing,  to  B.,  and  the  heirs 
male  of  his  body,  &c.,  and  the  prohibitions  were  directed  against 
'^  the  heirs  of  tailzie  and  provision  above  named."  Upon  the  death 
of  the  entailer.  A.,  the  institute,  raised  an  action  of  declarator  against 
the  heirs  called  after  him,  to  have  it  found,  that,  as  disponee'  and 
complete  fiar,  he  was  not  subject  to  any  of  the  prohibitiona  The 
Court  of  Session,  influenced  by  the  occurrence  in  the  deed  (but  not 
in  the  prohibition)  of  such  expressions  as  '^  the  said  A.  and  the  other 
2  Paton's  App.  "  heirs  of  entail,"  held  that  he  was  subject  to  the  limitations.  But 
'^^^  the  House  of  Lords  reversed  the  judgment,  and  declared,  that  A,  being 

fiar  or  disponee,  and  not  an  heir  of  tailzie,  ought  not,  by  implication 
from  other  parts  of  the  deed,  to  be  construed  within  the  prohibitory, 
irritant,  and  resolutive  clauses,  these  being  laid  only  upon  the  heirs 
Sandford  on      of  tailzie.     The  same  was  decided  in  Menzies  v.  Memies,  18th  Jan- 
EntaiiB,  241.     ^^^y.  1803,  where  one,  though  named  heir  of  tailzie  in  the  beginning  of 
the  deed,  being  appointed  disponee  or  institute  by  the  latter  part,  was 
held  not  to  be  comprehended  in  the  fetters,  which  were  imposed  upon 
5  PatoD*s  App.  the  heirs  of  tailzie  only.    This  case  was  affirmed  on  appeal,'20th  July 

1  D  81-  1811.     The  principle  has  been  followed  in  numerous  cases,  and  inter 

2  Rob.  App.      alios  in  GampbeUy.  Marquis  of  BreadaJbane,  23d  November  1838, 

109. 

contraction  of  debt,  contained  this  irritancy — that,  if  any  of  the  heirs  *' should  do  anything 
"  in  the  contntir,  either  by  disponing,  or  committing  treason  or  any  other  crime  or  delict, 
"  or  by  contracting  debts,  or  any  other  deed,"  "  the  said  deeds  should  be  null."  This  irri- 
tant clause  was  held  to  ha?e  been  made  upon  the  principle  of  enumeration,  and  that,  as  it 

18  D.  168.  did  not  specify  alteration  of  the  succession,  it  was  defective ;  Scott  v.  SccM,  6th  December 

19  D.  596.  1^^-    "^^0  irritant  clause  was  fonnd  to  be  defective  in  Fairiie  t.  Ounmgham,  3d  March 

1857.  The  words  in  the  prohibitory  clause  were  "sell,  dispone,  wadset,  or  impigpnorate/' 
and  the  enumeration  in  the  irritant  clause  omitted  the  word  "disponing." 
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affirmed  Ist  April  1841.     The  institute,  therefore,  is  not  fettered,     Part  III. 
unless  the  irritant  clause  either  name  him  or  describe  him.  Chapter  II r. 

It  18  often  difficult  to  determine  whether  the  institute  is,  or  is  not, 
included  in  the  prohibitions ;  and  this  is  a  point  which  depends  upon 
the  intention  of  the  testator,  as  gathered  from  the  whole  deed.     A 
reference  to  the  decisions  will  show  how  nice  are  the  distinctions  in 
such  cases.    Thus,  in  Steel  v.  Steel,  24th  June  1817,  the  comprehen-  5  Dow*8  App. 
sive  phrase,  "  heirs  and  members  of  tailzie,"'  was  held  not  to  include  ^^' 
the  institute,  because  never  employed  in  a  connexion  which  proved 
unequivocally  the  testator's  design  to  include  him.   In  Syme  v.  Bick-  M.  15473; 
son,  27th.  February  1799,  affirmed  on  appeal,  the  words  "person  or  47j***^""    ^^' 
''persons,  heirs  of  tailzie  foresaid,"  in  the  resolutive  clause,  were 
held  to  apply  to  the  institute,  because  necessarily  referring  back  to 
the  terms  used  in  the  prohibition,  which  were  these,  "  my  son  "  (the 
institute),  "  or  any  of  the  other  heirs  of  tailzie " — an  expression 
necessarily  including  the  institute  in  the  description  of  heira     The 
same  rule  was  applied  in  Douglas  Jk  Co,  v.  Glassford,  14th  November  2  S  487; 

^  1      AX7*1       ik     film 

1823,  affirmed  10th  June  1825,  the  words,  "  every  heir  or  person  so  App!323. 

'"contravening,"  being  held  to  embrace  the  institute,  because  he  was 
specified  nominaixm  in  the  preceding  context  The  principle  applies 
bIso  to  an  imperfect  comprehension  of  the  substitutes  within  the  re- 
strictions, of  which  an  example  is  presented  in  Dahid  v.  Dalziel,  30th  F.  C. 
May  2809,  where  restrictions  imposed  upon  the  heirs-female  of  the 
substitutes  were  found  not  obligatoiy  upon  the  heir-male  of  a  female 
substitatej  although  he  was  an  heir-male  of  the  maker  of  the  entail. 


Statutory  requisites  of  strict  entail, — The  legal  jealousy  of  interfer-  Obsbrvahce  or 

ence  with  the  freedom  of  property  is  displayed  not  only  in  the  rules  reqijireo  bt 
of  strict   interpretation;  the  statutory  solemnities  required  by  the '^^c. 22. 
Act  1685  must  be  implicitly  observed.    These  consist  of  the  insertion 
'yf  the  fetters  in  the  titles  and  investitures,  and  registration  of  the 
mtalL 

(i.)    Tnsertion  of  iJie  fetters. — By  its  terms  the  Act  enjoins  in- Inbebtiohop 
?rtion   of  the  clauses  irritant  and  resolutive  in  the  titles,  and  of '*"''"*" 
16  provisions  and  irritant  clauses  in  the  subsequent  conveyances. 
1   practice,  the  insertion  of  all  the  conditions,   prohibitory,  irri- 
tit,    and    resolutive,   has  been  invariably  required  and  observed. 

e  omission  to  comply  with  this  injunction  opens  the  estate  to 
J    diligence  of  creditors;  Murray  v.  Murray,   6th  July   1744.  M.  I560i. 

hougli  tlie  Statute  demands  insertion  both  in  the  procuratories 
resign  &t ion  and  precepts  of  sasine,  it  is  settled  by  the  same 
V  that,  T^hen  both  of  these  occur  in  the  same  deed,  insertion  once 
longli.        It  is  also  decided,  that  the  retour  of  a  general  service  is 

sucli  &  conveyance  that  the  conditions  must  be  inserted  in  ii 
eontrarjr  was  decided  in  Stewart  v.  Denhohn,  Ist  February  1726,  M.  7275. 
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but  reversed,  i7th  February  1737.  In  a  special  retour,  as  well  as  in 
other  titles  of  investiture  and  transmission,  the  Act  must  be  observed, 
and  actual  insertion  is  indispensable.  A  general  reference  infera  a 
contravention,  because  it  is  a  neglect  of  the  solemnity ;  Viscount 
Oamock  v.  Master  ofOamock^  28th  July  1726.  Tlierefore,  the  con- 
ditions must  be  inserted  verbatim  in  the  titles  of  every  heir.  Here 
clerical  errors  in  the  investitures,  however,  do  not  affect  the  entail,  if 
the  estate  is  still  clearly  held  under  it  upon  the  essential  conditions. 
But  an  error  which  amounts  to  an  omission  of  what  is  essential  is  a 
contravention ;  and  where,  by  mistranslation,  there  had  been  a  failure 
to  import  into  the  title  the  prohibition  against  sale,  possession  having 
foUowed  upon  the  defective  title  for  forty  years,  the  estate  was  held 
open  to  the  diligence  of  creditors ;  Ca^Acart  v.  Madaine,  1st  July 
1846.  The  investitures  roust  contain  the  fetters,  as  these  are  con- 
tained in  the  entail,  and  it  is  not  sufficient,  that  the  investiture 
contains  enough  to  constitute  effectual  fetters,  if  these  do  not  corre- 
spond in  terminis  with  the  entail.  Where,  therefore,  the  entailer  had 
distinguished  the  fetters  into  things  to  be  done,  which  were  called 
conditianSy  and  things  prohibited,  which  were  called  restrictions^  and 
the  resolutive  clause  was  carefully  framed  so  as  to  strike  against  the 
omission  of  the  conditions,  and  against  acting  contrary  to  the  restric- 
tions ;  but  in  the  investitures  that  distinction  was  disregarded,  the 
Latin  charters  and  sasines  embracing  the  whole  stipulations  under 
the  single  term  conditions,  it  was  held  that  the  resolutive  clause  was 
not  here  inserted  in  the  charters  and  sasines  as  required  by  the  Act 
1685;  Holmes  and  Campbeli  v.  Cunninghame  of  Craigends,  Idth 
February  1851. 

It  is  no  longer  necessary  to  repeat  the  prohibitions,  and  irritant 
and  resolutive  clauses,  the  omission  of  these  in  special  services  being 
dispensed  with  by  10  &  11  Vict  cap.  47,  §  5 — in  dispositions  and 
conveyances,  and  other  deeds  and  instruments,  by  the  Lands  Trans- 
ference Act,  §  4 — in  the  case  of  burgage  conveyances,  decrees,  and 
other  deeds  and  instruments,  by  the  Burgage  Tenure  Act,  §  3 — and 
in  the  Crown  Charters  Act,  §  26.  A  general  reference  to  the  record 
of  the  entail  or  of  a  sasine  is  substituted.  Parties  will  no  doubt  avail 
themselves  of  this  dispensation,  and  henceforth,  accordingly,  the  in- 
quiry, whether  the  prohibitions  and  clauses  irritant  and  resolutive 
have  been  duly  inserted,  will  be  limited  to  such  investitures  and  titles 
as  are  of  date  prior  to  the  periods  fixed  by  the  Statutes  referred  to 
respectively  for  their  enactments  coming  into  force. 


EmcTOFBOK-     (2.)  RegistraMonoftheEntaiL — This  solemnity  is  necessary  only 

BBoisTBATioH.    ^  excludc  tho  claims  of  creditors,  for  an  entail  is  good  inter  han'edes, 

although  it  be  not  registered.    The  contraction  of  debt,  therefore,  not 

only  subjects  the  estate  to  the  creditor's  diligence,  when  the  entail  is 
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mi  recorded,  but,  being  a  contravention,  it  opens  the  succession  to     Pabt  III. 
the  next  substitute,  whose  right  under  the  entail,  although  not  regis-  chaptor  hi. 
tered,  is  effectual  in  as  far  as  not  defeated  by  onerous  deeds  ;  WiUison  Eeodtration 
Y.  Creditors  of  Doraior^  8th  December  1 724.    But  a  creditor's  right  ^^  »ktail, 
cannot  be  defeated  by  an  unrecorded  entail ;  and,  although  the  con-  ]^  15372 
ditions  be  insert  in  the  titles,  so  that  the  creditor  is  made  aware  of 
them,  and  registration  in  the  record  of  entails  is  not,  therefore,  neces- 
sary for  his  security,  still,  if  it  is  not  registered,  he  may  adjudge,  be- 
cause he  is  entitled  to  every  security  which  the  law  allows,  and  his 
claim  cannot  be  cut  off  by  anything  short  of  that  which  the  Statute 
saja  shall  be  necessary  to  cut  it  off ;  Irvine  v.  Earl  of  Aberdeen,  26th  M.  16617. 
June  1765,  affirmed  on  appeal.     In  Rose  or  Munro  v.  Brummond,  14  s.  453. 
9th  February  1836,  upon  a  remit  from  the  House  of  Lords,  a  unani- 
mous opinion  was  returned  by  the  Judges  of  the  Court  of  Session,  that 
&n  ents^il  not  registered  is  of  no  force,  and  equal  to  an  entail  not  yet 
existent  in  reference  to  any  third  party  contracting  with  the  heir  in 
possession — that  the  substitutes  have  no  rights  under  the  entail  in 
regard  to  such  creditors,  and  the  debts  are  in  the  same  situation  as 
entaHer'a  debts — and  that  the  creditors  in  them  cannot  be  affected  by 
the  subsequent  registration  of  the  entail.    In  Montgomerie  v.  Earl  of  2  Beirs  App. 
Eglinion,  18th  August  1843,  there  is  reported  a  dictum  of  Lord  ^^^ 
Bbououam,  to  the  effect  that  the  Act  1685,  as  regards  singular  sue- 
cessors  and  purchasers,  makes  it  still  more  important  to  have  the 
entail  recorded  than  to  have  fencing  clauses,  for  it  is  the  record  they 
are  to  iook  to.    This  rule  applies  to  entails  made  before  1685,  which, 
notwithstanding  old  decisions  to  the  contrary,  are  ineffectual  if  not 
^gisiered ;  Roseherry  v.  Baird,  22d  June  1 765.  M.  5616. 

It  is  a  limitation  of  this  doctrine,  that,  in  order  to  give  the  creditor  Neglect  op 
iccess  to  the  lands,  infeftment  must  have  passed  in  favour  of  the  heir  «««wratjon 

'  ^  i.ii-i      OI'BNS  ESTATE 

n  possession,  because,  if  he  possesses  upon  a  personal  title,  that  title  to  cbeditors, 
?  subject  to  the  conditions  by  which  it  is  qualified,  and  the  creditor  H^^p^** 
I  excluded  by  these  conditions,  since  he  can  only  get  at  the  estate 
r  /bunding  on  the  entail  which  contains  them  ;  Denham  v.  Baillie,  Cr.  &  St.  App. 
h  June  1733,  already  referred  to,  as  reversed  in  House  of  Lords  ;^^^' 
editors  of  Carlton  v.  Gordon,  Slst  November  1753.    See  also  Baron  M.  1026O. 
lime's  observations  ill  Napier  v.  Welsh,  20th  November  1805.  Hume,  870. 

With  reg^ard  to  the  sufficiency  of  the  registration,  we  have  seen  that  Requisites  op 
uplcte   transcription  is  required  even  to  the  extent  of  inserting  *"®**^*^''^^^' 
is  sold    before  the  entail  is  recorded.    In  Norton  v.  Stirling,  6th  14  D.  944 ; 
y  1852,  affirmed  22d  May  1855,  a  critical  objection  to  the  warrant  20^''''**'  ^''^' 
ecord,  and  a  trivial  error  in  registering  the  resolutive  clause  were 
eg-ardeiL     The  date  of  registration  is  not  the  date  of  actual  enti^ 
le  reg'ister,  but  the  date  of  the  warrant  authorizing  registration, 
it  is  onlj  from  the  date  of  registration,  and  not  from  the  date  of 
ntingf  the  petition,  or  any  date  prior  to  registration  by  the  grant- 
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Par  hi.     ing  of  the  warranty  that  publication  is  held  to  have  taken  place ; 
ChaptebIII.   WiUiamson  v.  Sharp,  3d  December  1851.    A  party  ia  not  bound  to 
14  D.  127.        8^  down  to  any  date  subsequent  to  the  date  of  his  own  right 

NBaLBcr  OP         Neglect  of  the  solemnities  not  only  exposes  the  estate  to  the  claims 
BOLEMKTriEB      of  croditors,  it  is  fatal  also  to  the  hopes  of  succession  of  the  heir  s  sub- 
OF  BUNTiTUTEs,  stitutcs,  if  tho  hcir  in  possession  shall  choose  to  take  advantage  of  the 
WITHOUT  uf.      defect.     If  there  is  a  failure  in  the  prohibition  to  sell,  the  heir  may 
'  sell,  and  the  future  heirs  have  no  remedy.     He  cannot  be  forced  to 
preserve  or  re-invest  the  price  for  their  benefit,  because  he  is  not  a 
trustea     He  is  absolute  fiar,  in  so  far  as  not  fettered,  and,  when  the 
entailer  has  failed  to  make  an  effectual  entail  under  the  Act  1685, 
5  s.  418.  ^^^  Court  cannot  do  it  for  him.    This  point  was  tried  in  SUuxxri  of 

5  8. 822.  Ascog  V.  FuUerton,  23d  February  1827,  and  Bruce  v.  Bruce  of  TilU- 

couUry,  2 1st  June  1827 ;  and  the  Court  of  Session  held  the  heir 
bound  to  re-invest  the  price.    But  the  House  of  Lords  reversed  the 
4Wil.  &Sb.     judgment,   16th  July  1830,  establishing  the  rule  which  has  jtut 
App.  196, 240.  been  stated.     In  the  first  of  these  cases  the  irritant  and  lesolntiTe 
clauses  did  not  apply  to  sales.     In  the  other  there  was  no  resolutive 
clause.     The  effect  is  the  same,  where  the  neglect  consists  of  the 
4  D.  425  ;        non- registration  of  the  entail.     In  Earl  of  Eglinton  v.  Montgomerie, 
2  MI'b  App.     22d  January  184.2,  affirmed  18th  August  1843,  the  entail  was  com- 
plete, but  not  recorded,  and  the  heir  in  possession  having  sold  was 
found  entitled  to  retain  the  price  without  re-investment.     Nor  have 
the  substitutes  any  claim  to  indemnification  for  such  a  disappoint- 
ment  of  their  expectations.    The  heir  being  fiar  in  so  far  as  not  fet- 
tered or  precluded  by  registration,  an  act  from  which  he  was  not 
6S.706;         precluded  cannot  subject  him  in  damages.     In  Marquis  of  Queens- 
App*2M.         berry  v.  Duke  of  Queensberry's  Executors,  7th  March  1828,  reversed 

16th  July  1830,  where  leases  had  been  granted  in  contravention  of  an 
unrecorded  entail,  the  granter's  representatives  were  held  not  liable 
in  damages. 

Effect  of  Contravention, — We  shall  now  inquire  shortly  what  are  the 
consequences  of  acts  done  by  heirs  of  entail  inconsistent  with  the 
conditions  imposed  by  the  entailer.  If  an  hei^contravenes  the  entail, 
and  so  commits  an  irritancy,  by  omitting  to  insert  the  conditions  and 
clauses  in  his  title— or  if  he  neglect  to  use  the  prescribed  name — or 
if  he  grant  tacks  exceeding  the  period  permitted  by  the  entail,  or  bj 
the  authority  of  custom  and  Statute — what  is  the  result  to  his  own 
right,  and  how  is  the  irritancy  made  available  to  those  entitled  to 
benefit  by  it  ?  The  effect  of  an  irritancy  is  to  subject  the  heir  who 
has  committed  it  to  action  and  decree  of  forfeiture.  The  act  of  con- 
travention does  not  create  an  immediate  active  nullity  in  itself,  or  an 
'"""t"^*'""  instant  self-operating  forfeiture i)f  the  estate.    The  irritanev  must  be 

BE  DKCLARKD.  r  O  ^ 
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declared,  and  decree  of  forfeiture  must  be  obtained.    The  heir  in     Part  m. 
possession  being  fiar,  his  act,  although  at  variance  with  the  provisions  chapter  III. 
of  the  entail,  remains  operative,  and  his  title  valid,  until  the  one  be 
chaUenged,  and  the  other  forfeited,  at  the  instance  of  a  party  upon 
whom  the  entail  has  conferred  an  interest.  This  principle  is  illustrated 
by  Gordon  v.  The  King's  AdvocaUy  16th  November  1 750,  where  an  heir  M.  4728. 
of  entail  claimed  the  estate  after  forfeiture  by  treason,  on  the  ground 
of  irritancies  committed  previous  to  the  treason ;  but  the  Court  found.  Declarator 
and  this  part  of  the  judgment  was  affirmed  on  appeal,  that  the  irritancy  ^^  >*»"'^'*c^- 
not  having  been  declared,  and  no  advantage  taken  of  it  before  the 
forfeiture,  the  forfeiture  could  not  be  overreached  or  excluded  on  pre- 
tence of  that  irritancy.    In  the  more  recent  case  of  Agnew  v.  OiUespiey  F.  C. 
23d  June  1813,  a  tack  granted  ultra  vires  was  held  not  to  be  null  ipso 
fojdo,  but  to  require  reduction.    Lord  Meadowbank  here  remarked  :•-« 
''  An  Iieir  of  entail  in  possession  is  an  unlimited  fiar  in  every  respect, 
'^  unless  the  yu>s  crediti  which  enforces  the  fetters  is  brought  into 
"  action,  and  that  must  be  by  forms  of  law.    Hence,  no  act  in  the  face 
''  of  the  fetters  is  ipso  jure  null  and  void.     All  such  acts  are  only 
"  reducible  when  challenged/'    From  these  views  it  results,  that,  if 
an  act  of  contravention  be  not  challenged  within  forty  years,  it  will 
acquire  prescriptive  efficacy,  and,  if  the  act  be  calculated  to  induce  a 
fee-simple  title,  e.^.,  non-insertion  of  the  fetters  before  the  Statute 
dispensing  with  that  solemnity,  or  an  omission  now  to  refer  to  them, 
the  fetters  will  be  entirely  worked  off 

Any  substitute  heir  may  pursue  a  declarator  of  irritancy.     In 
Dundas  v.  Murray^  29th  November  1794,  the  pursuer  was  the  twenty-  M.  16430. 
fiflh  substitute,  and  he  was  found  not  obliged  to  call  the  intermediate 
heirs. 

When  the  effects  of  contravention  are  by  the  entail  extended  to  Effect  or 
the  contravener's  descendants,  it  is  not  competent  to  a  descendant  to  on  oontra- 
object  to  the  act  of  contravention  ;  Creditors  of  Gordon  of  Carleton  ^kn^r's  »■- 

8CENDANTB 

K.  Oordxm^  14th  November  1749  ;  and  Oilmour  v.  Hunter,  6th  March  ^  .^^^.  ' 
1801.     The  statutory  irritancy  consequent  upon  non-insertion  of  the  |^  ^^^^  "  Tail- 
fetters  by  the  express  terms  of  the  Act  strikes  against  the  heirs  of  "  zie,"  App». 
the  contravener,  as  well  as  himself     But  this  has  been  held  to  be    ^'  ^' 
limited,  to  those  cases  in  which  contraventions  are  by  the  entail  ex- 
tendccL  to  the  heir,  the  words  of  the  Act  being  construed  with  refer- 
ence to  the  entail  itself;  Bontine  v.  Graham,  2d  March  1837,  affirmed  |^„\^l^ ' 

^  ,       *  .  i^^^v  1  Rob.  A  pp. 

6th  August  1840.  347. 

After  the  irritancy  is  judicially  declared,  the  next  heir  may  set  Procedure 
iside  the  contravener's  title,  and  take  possession.     This  he  does,  as  ^"^"  decree. 
rescribed  in  the  Act  1685,  by  serving  himself  heir  to  him  who  died 
ist  infeft  in  the  fee,  and  did  not  contravene.     This  is  a  departure 
om  tlio  ordinary  rule,  which  prescribes  service*  to  the  ancestor  last 
?ste<l  ;   but  here  the  law  regards  the  contravener  as  not  having  been 
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Past  IIL     infeft,  in  order  that  the  heir  may  enter  free  from  liability  for  bis 
Chaptbk  m.  obligations.     Notwithstanding  that  legal  fiction,  however,  it  has 
Acts  of  admi-  always  been  held,  that  acts  of  ordinary  administration  done  before 
H18TBAT10K  BB-  contravontion,  e,g.^  leases,  and  provisions  to  wives  and  children,  remain 
YBBTioN  WHICH  Valid,  notwithstanding  the  irritancy.     It  was  a  difficult  question 
REM AiH  BFFBo-  whother  acts  of  a  different  kind,  as,  for  instance,  the  mortgage  of  the 
lands  for  the  life  interest  of  the  heir  would  remain  effectual  to  the 
creditor,  notwithstanding  subsequent  contravention  and  forfeiture  of 
the  grantor's  right.     But  this  question  has  been  set  at  rest  by  the 
40th  section  of  the  Entail  Amendment  Act,  which  exempts  from  the 
effects  of  irritancy  the  purchasers  or  creditors  under  deeds  granted 
before  execution  of  the  summons  of  declarator,  provided  such  deeds 
could  validly  be  granted  in  consistency  with  the  provisions  of  the 
entail 
PuRGiRo  OF  There  is  also  this  general  remedy  for  irritancies,  that,  if  the  act  of 

contravention  can  be  removed,  and  matters  restored  to  the  same  posi- 
tion as  if  it  had  not  been  granted,  the  irritancy  is  allowed  thus  to  be 
purged.  So,  where  two  heirs  in  succession  had  neglected  to  bear  the 
name  imperatively  prescribed  by  the  entail,  the  Court  allowed  the 
second  heir  to  claim  the  estate  upon  yet  assuming  the  proper  name 
M.  7281.  and  arms ;  Gordon  v.  Oordon,  23d  July  1738 ;  and,  in  Abemethie  v. 

i^l^b^A^!      G^ordon,  20th  June  1837,  affirmed  11th  August  1840,  an  heir  having 
434.  contravened  by  making  up  fee-simple  titles,  he  was  pemiitted  to 

purge  the  irritancy  by  expeding  a  new  title  in  terms  of  the  entail, 
finding  security  at  the  same  time  that  the  estate  should^  not  be  bur- 
dened by  debts  contracted  during  the  subsistence  of  the  fee-simple 
title. 

Extinction  of  Entail, — Besides  the  mode  of  terminating  an  entail 
which  has  incidentally  been  noticed,  viz.,  prescriptive  possession  under 
an  inconsistent  or  fee-simple  title,  there  are  two  natural  contingencies 
which  bring  it  to  a  conclusion,  viz.,  (1.)  The  succession  of  heirs- 
portioners,  and  (2.)  The  succession  of  the  person  last  called  under 
the  special  destination. 

ExTTHCTiov  BT      It  is  uot  tho  dosigu  of  the  law  of  entail  to  transmit  the  estate  in  a 

HBIR8-P0R-        divided  form  subject  to  the  fetters,  nor  does  any  entail  contain  pro- 

TioMEBs.  visions  for  effectually  doing  so ;  and,  therefore,  when  the  succession 

opens  to  heirs-portioners,  each  one  receives  her  portion  as  a  fee-simple 

13  S.  185.  estate;  Htmter,  llth  December  1834.  This  may  be  obviated  by 
debarring  heirs-portioners,  and  declaring  that  the  eldest  shall  always 
exclude  the  rest ;  but,  wherever  no  such  exclusion  is  made,  the  suc- 
cession of  heirs-portioners  is  always  to  be  regarded  as  a  contingency 

ExTwcnow  IB  which  may  terminate  the  entail. 

suBOTiTUTB  Again,  heirs  whosoever  or  whatsoever  are  not  heirs  of  entail. 

CALLED  BEFORB  fjij^jg  ^^  ^  phrasc  iutroducod  originally,  like  heirs  and  assignees,  to 

aOBVER. 
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exclude  first  the  superior,  and  afterwards  the  claim  of  the  Crown  as     Part  ill. 

ukimus  hceres.    The  terms  do  not,  therefore,  designate  any  particular  cbapteb  III. 

heir,  for  whose  protection  the  fetters  were  imposed.     A  destination  to 

ieirs  whomsoever  is  to  parties  not  specially  favoured,  and  so  not 

heirs  of  entail;  and  it  makes  no  difference  that  heirs-portioners 

among  the  heirs  whomsoever  are  excluded  ;  Oordon  v.  Forbes  or  14  D.  269. 

Mom,  19th  December  1852 ;  Primrose  v.  Primrose,  9th  February  16  D.  498. 

1854.*    The  effect  of  heirs  whatsoever  in  defeating  the  purposes  of 

the  entail  is  shown  by  the  passing  of  the  estate  to  those  who  are 

strangers  in  blood  to  the  entailer,  when  it  has  come  to  a  female  heir's 

efaild  without  issue,  the  father  of  such  child  succeeding.     The  estate 

is  alienable  by  the  party  who  succeeds  as  heir  whatsoever ;  and,  when 

the  expression  is  '*  heirs  and  assignees  whatsoever,"  the  effect  is  the 

same,  the  term  assignees  not  being  restrictable  to  assignees  of  the 

entailer  in   order  to  support  the  fetters;  Steele  v.  Coupar,  15th  is I^- 385. 

February  1853.    Whensoever,  accordingly,  tlie  estate  devolves  upon 

the  person  last  specially  called,  and  who  stands  immediately  before 

**  heirs  whomsoever,"  he  is  entitled  to  possess  the  lands  in  fee-simple, 

the  entail  having  accomplished  its  design,  and  so  being  at  an  end ; 

Earl  of  March  y.  Kennedy,  27th  Februarv  1760;  Henry  v.  Watt,  13th  ^-  ^^^2. 

June  1832.  '  '^^•^'- 

A  new  means  of  terminating  entails  is  introduced  by  the  Entail  Termination 
Amendfcent  Act,  the  provisions  of  which,  as  regards  entails  dated  undeb  Entail 
before  1st  August  1848,  are  the  following,  viz. : —  Amendment 

Any  heir  of  entail  may  acquire  the  estate  in  fee-simple,  if  he  is 
the  only  heir  living  for  the  time,  and  unmarried.     If  the  party  is  not  §  3. 
the  only  heir  in  existence,  he  may  disentail  with  consent  of  the  three 
next  heirs  for  the  time  who  are  entitled  in  their  order  to  succeed,  or 
with  the  consent  of  the  two  next  heirs,  each  of  whom  would  be  heir- 
apparent — that  is,  the  heir  whose  right  of  succession  nothing  but 
death  can  prevent.    In  either  case,  the  heir  next  to  the  heir  in  pos- 
session must  be  twenty-five  years  of  age  and  not  under  legal  incapa- 
city.    When  the  heir-apparent  of  the  age  and  capacity  specified  §  2. 
shall  have  been  born  after  Ist  August  1848,  the  estate  may  be  dis- 
entailed  with  his  consent  alone;  and,  when  the  heir  in  possession 
shall  /iimself  have  been  born  on  or  after  the  same  date,  he  is  entitled 
to  disentail  without  any  consent. 

Tills  power  is  carried  into  effect  by  executing  and  recording,  under  Instrument  ov 
atithority  of  the  Court  of  Session,  a  writ  called  an  instrument  of 
c/fsentaiL  The  form  is  appended  to  the  Act,  and  need  not  be  re- 
peated. The  essence  of  it  is,  that  the  party  takes  instruments  in 
the  Iiands  of  a  notary  public,  who  subscribes  along  with  him  before 
instrumentary  witnesses,  that  the  lands  are  now  held  by  him  free 
from  the  conditions,  provisions,  and  clauses  prohibitory,  irritant,  and 

•  Sec  also  the  cane  of  Gibh,  29th  May  1857.  19  D.  768. 
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Pakt  III.     resolutive,  by  virtue  of  the  Statute.     Tliere  is  a  consent  to  registra- 

CuAPTEB  III.  ^^^^  ^^  ^^^  Register  of  Tailzies,  Books  of  Council  and  Session,  and 

others  competent.     Of  course,  the  prescribed  terms  of  an  instrument 

which  produces  effects  so  important  must  be  very  exactly  followed. 

When  executed  abroad,  it  may  be  in  presence  of  a  British  Consul, 

who,  by  6  Geo.  IV.  cap.  87,  §  60,  may  act  in  all  matters  requiring  a 

12  D.  743.       notary;  Cunninghams,  15th  February  1850.    When  a  petitioner  for 

12  D.  1256.      disentail  dies,  the  next  heir  cannot  be  sisted  in  his  place ;  ScoU,  16th 

July  1850. 
Reoibtratiom       The  Keeper  of  the  Register  of  Tailzies  is  to  record  this  instrument  in 
OF  rasTRUMBirr.  ^j^^^^  register  along  with  the  decree  of  Court  authorizing  it ;  and  the 
i  32.  effect  of  the  instrument,  when  duly  executed  and  recorded,  is  abso- 

lutely to  free  the  estate,  and  the  heir  in  possession  and  his  successors, 
of  all  the  prohibitions  and  clauses  irritant  and  resolutive,  and  to 
entitle  the  heir  in  possession  to  alter  the  course  of  succession,  alienate 
onerously  or  gratuitously,  burden  with  debt,  or  do  any  other  deed 
competent  to  a  fee-simple  proprietor,  saving  always  the  rights  of  third 
parties  under  deeds  affecting  the  fee  or  rents  of  the  estate.    Provision 
is  made  in  §  44?  for  the  registration  of  the  instrument  of  disentail, 
in  all  the  registers  of  sasines,  general  and  particular. 
Petition  for        The  mode  of  procedure  with  a  view  to  this  important  act  is  by 
DISENTAIL.        summary  petition,  the  contents  of  which,  with  the  intimation  requi- 
site, and  the  procedure  in  Court,  are  contained  in  §§  83,  34f  and  35. 
Any  one  who  has  an  interest  may  appear  at  any  time  before  extract, 
and  object  on  any  competent  ground,  the  Court  being  bound  to  invcs- 
i  36.  tigate  and  dispose  of  the  objection.     It  is  not  necessary  to  call  as 

parties  any  of  the  heirs,  excepting  those  whose  consent  is  required  to 
an  instrument  of  disentail.     When  consents  are  required,  they  must 
be  duly  tested,  and  in  such  form  as  the  Court  may  prescribe,  and, 
1 50.  when  given,  they  are  irrevocable.*   The  proceedings  prescribed  by  the 

Act  must  of  course  be  followed  out  with  a  precise  exactness.  They 
11  S.  324.  will  be  judged  of  with  the  same  strictness  as  in  Hope  v.  Moncrieffe, 
26th  January  1833,  where,  an  advertisement  prescribed  by  Statute 
having  been  omitted,  the  Court  refused  to  approve  of  a  sale,  holding 
that  they  had  no  power  to  do  so,  unless  the  provisions  of  the  statute 
were  strictly  complied  with.  The  finality  of  the  instrument  of  dis- 
entail, if  not  appealed  against,  is  secured  by  the  38th  section.^ 

19  D.  506.  *  In  Maedonald  y.  Lindsay ^  21  at  February  1857,  effect  was  given  to  conditional  consents 

19  D.  571.  to  a  disentail  of  tniRt-fands.     In  Maxwell^  27th  February  1857,  it  was  held  that  a  coDsent 

to  disentail  granted  by  an  heir-apparent  was  effectual,  although  the  heir  was  thus  defeating 
provisioDB  in  his  marriage  contract  in  favour  of  his  wife  and  younger  children. 

t  Instruments  of  disentail  may  be  first  executed,  and  the  sanction  and  authority  of  the 
Court  to  record  the  same  afterwards  applied  for;  16  &  17  Vict.  c.  94,  §  4.  So  also  convev* 
ances,  excambions,  &c.,  under  the  provisions  of  the  Entail  Amendment  Act,  may  be  exe- 
cuted without  the  previous  sanction  of  the  Court,  and  the  authority  of  the  Court  afterwards 
interponed  thereto ;  §  5. 
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The  Statute  contains  very  careful  proyisions  for  the  protection  of     I^art  ill. 
creditors  having  claims  upon  the  estate.     Along  with  the  application,  Chapter  III. 
the  heir  must  give  in  a  statement  of  debts  upon  oath,  and  the  Court  Statutory 
may  order  intimation,  and  make  other  provisions  for  their  security.  pJ^^oVoF 
A  creditor  may  protect  himself  by  inhibition,  and,  if  he  uses  this  creditors  of 
diligence  within  a  year  after  registration  of  the  instrument  of  dis-™f  ^^^"' 
entail,  that  preserves  his  preference  over  all  debts  which  could  not     1 7. 
have  competed  with  his  before  the  disentail     When  the  heir  in  pos- 
session is  so  circumstanced  that  he  might  disentail  the  property 
without  any  consent,  he  cannot  prevent  his  creditors  from  access  to 
the  estate  by  abstaining  from  the  step.     They  are  entitled  to  affect     2  ii. 
the  estate  in  the  same  way  as  if  an  instrument  of  disentail  had  been 
duly  executed  and  recorded.     Provision  has  also  been  made  for  the 
protection  of  the  creditors  of  heirs  who  have  mortgaged  their  right  of 
succession.    Such  heirs  are  not  entitled  to  consent  to  the  disentail,     i  ^' 
unless  the  Court  upon  inquiry  shall  find  the  creditors'  opposition 
unreasonable,  and  disallow  it.     By  §  9  this  protection  is  given  to  all 
securities  by  heirs  expectant  for  money  borrowed  made  previous  to 
the  passing  of  the  Act    When  the  loan  is  of  a  date  subsequent  to 
1st  August  1848,  the  protection  is  by  §  10  limited  to  the  creditors     {  lo. 
of  the  heir-apparent. 
When  the  estate  has  been  settled  by  marriage  contract  upon  the  Dmentail, 

WHERE  ESTATE 

issue  of  Hke  marriage,  it  cannot  be  disentailed,  until  either  an  heir  sbttlbd  bt 
exists,  and  consents  by  himself  or  his  guardian,  or  until  the  marriage  m^iw^ok  co»- 
is  dissolved  without  an  heir  bom.     The  31st  section  provides  for  the    j  s. 
appointment  of  guardians  to  heirs  who  by  reason  of  nonage  or  inca- 
pacity cannot  themselves  consent,  a  separate  guardian  being  directed 
for  each  such  party ;  Hamilton,  3d  February  1853  ;   and,  if  such  15  D.  371. 
guardians  shall  consent,  the  enactment  provides  for  their  indemnity, 
unless  they  be  charged  with  acting  corruptly  in  the  matter. 
The  principle  of  the  Statute  is  extended  to  money  and  other  pro-  Mokey,  &c. 

MAT  BE  niHRW- 

perty  held  subject  to  the  conditions  of  the  entail,  and  also  to  such  tailed. 
property  not  actually  entailed,  but  held  in  trust  under  directions  to 
en  tail.     By  section  26  moneys  derived  from  sale  or  damage  may,  by 
the  authority  of  the  Court,  be  paid  to  the  heir,*  if  he  is  entitled  to 
acquire  the  estate  in  fee-simple  by  disentail ;  and  trust  monies  or     i  27. 
lands,  directed  to  be  entailed,  may  also  be  acquired  in  fee-simple  by 
the  party  who,  the  entail  being  executed,  would  be  entitled,  if  in 
r>ossession,  to  disentail     But,  in  determining  the  power  of  the  heir 
n  such,  circumstances,  he  is  to  be  regarded  as  under  an  entail  not  of    §  28. 
iiture  date,  but  the  date  at  which  the  statute,  deed,  or  writing  plac- 

*  Xhe  tutor  for  a  pupil  heir  of  entail  may  get  consigned  money  applied  in  payment  of 
rm^o&'nt  improTeroents  on  the  estate,  by  application  to  the  Court  of  Session)  a  tutor  being 
titled  to  l>etition  under  §  26  of  the  Act|  which  gives  the  "  keir  of  entail  in  poesesaion^' 
w-er  to  do  so;  Stuart,  10th  February  1856,  17  D.  378. 
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Pabt  III.     ing  the  money  or  property  under  trust  or  directing  the  entail  came 
Chaptob  m.  ^^^^  operation,  is  to  be  held  as  the  date  of  the  entail 

When  the  heir  in  possession  is  not  so  circumstanced  as  to  be 

entitled  to  disentail,  the  Statute  gives  important  facilities  in  the 

application  and  use  of  money  deposited  or  held  in  trust.    It  may  be 

laid  out  in  payment  of  entailer's  debts,  or  of  other  charges  on  the  foe, 

or  in  redemption  of  land-tax,  or  in  making  improvements,  or  in 

15  D.  762.        repayment  of  expenditure  for  improvements.     In  Richardson^  22d 

June  1853,  the  question  was  reserved,  whether  the  one-fourth  not 

recoverable  under  the  Montgomery  Act  may  not  be  paid  out  of  the 

moneys  referred  to  in  this  section.*     By  §  29,  provisions  may  be 

granted  out  of  such  money  to  husbands,  and  wives,  and  children, 

upon  the  same  terms  as  under  the  Aberdeen  Act.    By  a  decision  of 

8S.713.  the  Court,  Sprotfs  Trustees  y.  Sprot,  11th  March  *18d0,  it  was  held 

competent  to  apply  money  held  in  trust  for  an  entail  to  the  erection 

of  a  mansion-housa 

Statutort  All  the  acts  permitted  by  this  Statute  may  be  done  by  the  heir, 

Amendmeot"  whether  the  entail  has  been  recorded  or  not,  and  also,  whether  he  be 

Act  may  be      infefl  or  not.     This  clause,  however,  will  not  enable  the  heir  in  pos- 

thouoh'ehtail  session  to  do  anything  which  is  incompetent  by  the  ordinary  rules  of 

MOT  RBcoROED.  law.     Ho  wiU  uot,  for  instance,  be  able  to  grant  a  bond  and  disposi* 

tion  in  security  with  an  effectual  warrant,  if  he  be  not  himself  infeft 

The  45  th  section  provides,  that  no  irritancy  shall  be  incurred  by 

doing  what  is  permitted  by  the  Act,  and  that  it  shall  be  effectual 

notwithstanding  the  prohibitions  in  the  entail;  and  the  Act  of  1685 

is  repealed  by  the  next  clause,  in  so  far  as  necessary  to  make  the 

provisions  of  this  Act  operative,  but  no  farther. 

New  Entails. 

The  full  examination  which  we  have  bestowed  upon  the  form  and 
effects  of  entails  dated  prior  to  Ist  August  1848,  reduces  within  a 
narrow  compass  the  observations  necessary  with  respect  to  entaih 
made  subsequent  to  that  data  In  determining  the  date  of  a  new 
entail,  and  whether  the  heir  possessing  under  it  be  entitled  to  the 
higher  privileges  as  regards  disentailing  provided  by  the  Act,  we 
must  of  course  keep  in  view  the  rule  already  noticed,  that  entails 
«  made  by  direction  of  Statute,  or  the  party's  deed,  which  Statute  or 

deed  had  become  operative  before  1st  August  1848,  are  to  be  held  as 
of  the  date  of  the  Statute  or  deed,  whatever  may  be  the  date  of  the 
entail  itself;  and  it  is  only  entails,  founded  upon  authorities  or  deeds 
which  did  not  become  effectual  until  after  the  statutory  period,  that 

*  The  improTementfi  coDtempUted  by  §  26  of  the  Entail  Amendment  Act  are  permcmttU 
improvements ;  and  they  may  be  made  out  of  consigned  money,  although  the  povera  of  the 
17  D.  451.  heir  of  entail  nncler  the  Mcmtgomery  Act  may  already  have  been  ezhauated;  .^Teemtii^,  17th 

February  1855. 
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are  to  be  held  of  a  later  date,  and  entitled  to  the  privileges  of  new     Past  III. 

Chaftxb  IIL 

It  is  unnecessary  to  examine  the  form  of  the  new  entail    Adopt-  imutaht  ahd 
kg  the  Abbreviations  of  the  Lands  Transference  Act,  and  setting  bbsolutiye 
forth  all  the  conditions,  prohibitions,  and  limitations,  under  which  ^iimd^wot. 
the  entailer  desires  the  estate  to  be  possessed,  their  terms  will  not 
differ  otherwise  from  the  old  entail,  excepting  in  one  most  important 
particular  directed  by  the  39  th  section  of  the  Statute,  viz.,  that  it  is 
not  necessary  to  insert  in  them  any  irritant  or  resolutive  clauses, 
provided  they  contain  an  express  clause  authorizing  registration  in 
the  register  of  tailzies,  such  clause  being  declared  to  have  in  every 
respect  the  same  operation  and  effect  as  the  most  formal  irritant  and 
resolutive  clauses  duly  applied  to  every  prohibition,  condition,  restric- 
tion, and  limitation,  contained  in  such  tailzie,  excepting  such  of  the 
conditions  as  may  be  specially  excepted. 

Tho  new  entail  may,  no  doubt,  reserve  power  to  alter,  revoke,  &c.,  Resekted 
and,  as  we  have  already  seen,  heirs  may  effectually  be  nominated  J^^^^^t^oh 
under  reserved  powers.  In  Stewart  v.  Porterfield,  23d  September  1 83 1 ,  of  heibs,  &c. 
such  a  nomination  was  found  effectual  to  prefer  a  party  favoured  by  i^^'s^^^' 
it  to  the  exclusion  of  a  remoter  substitute,  even  after  forty  years'  pos- 
session upon  the  entail  alone. 
With  regard  to  the  effect  of  a  new  entail — by  the  first  section  of  the  Effect  of  kew 

statute,  any  heir  born  after  its  date  may,  with  the  authority  of  the  ^^^^ 

Court,  execute  an  instrument  of  disentail,  and  possess  the  estate  in  disentail. 
fee-simple ;  *  and  any  heir  bom  after  the  date  of  it  may  disentail, 
provided  he  has  the  consent  of  the  heir-apparent,  who,  in  order  to 
validate  his  consent,  must  be  bom  after  the  date  of  the  entail, 
twenty-five  years  of  age,  and  not  subject  to  any  legal  incapacity. 
The  heir  possessing  under  a  new  entail  is  excluded  by  §  12  from  Montgomery 
availing  himself  of  the  powers  under  the  Montgomery  and  Aberdeen  ^^  not"^^'^'' 
Acts.   When,  therefore,  it  is  intended  that  the  heir  under  a  new  entail  available, 
shall  have  power  to  contract  debt  for  improvements,  or  to  grant  pro-  bn^ail.^^^ 
visions  to  a  wife,  or  husband,  or  children,  these  acts  must  be  specially 
authorized  by  the  entail  itself.f 

In  consequence  of  the  dispensation  contained  in  the  Lands  Trans-  Conditions, 
erence  Acts  and  other  contemporaneous  statutes,  it  is  no  longer  ^^^j^^ 
lecessary,  of  course,  to  repeat  the  conditions  and  prohibitions  of  the 
ntail  in  instruments  of  sasine,  and  subsequent  transmissions  and 
ivcstitures,  provided  due  reference  is  made  to  these  as  already  set 
>rth  in  the  recorded  entail,  or  in  a  recorded  instmment  of  sasine. 
esides  such  reference  to  the  conditions  and  prohibitions,  it  seems 
^cessary,  vT'ith  respect  to  new  entails,  that  there  shall  be  a  special 
ference  to  the  clause  of  registrntion,  if  it  is  not  inserted,  the  regis- 
ition  of  this  clause  in  the  register  of  tailzies,  and  its  insertion,  or  a 

*  See  sutprOt  note,  p.  734.  f  See  also  16  &  17  Vict,  c  94,  §§  12,  13, 
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Part  III.     reference  to  it,  in  the  subsequent  titles  being  anxiously  required  by 
Chapter  III.  ^^^  ^^^^  section,  in  the  same  manner,  or  nearly  so,  as  irritant  and 

resolutive  clauses  are  now  required  to  be  inserted  or  referred  to. 
Heir  born  The  law  of  entail  is  now  limited  as  regards  new  entails  to  thb 

AFTER  DATE  OP  gffect,  that  auy  heir  in  possession  bom  after  their  date  may  after 
MAT  DISENTAIL,  his  majorfty  acquire  the  property  in  fee-simple ;  and  very  careful 
provision  has  been  made  by  the  Act  to  defeat  any  attempt  to  create 
a  virtual  entail  of  more  extended  endurance  by  other  expedients. 
By  §  47,  the  beneficiary  under  a  trust,  born  after  the  date  of  the 
deed,  may  when  of  full  age  acquire  the  rights  of  fee-simple  pro- 
prietor. Section  48  limits  the  power  of  granting  a  liferent  interest 
to  any  party  in  life  at  the  date  of  the  grant,  and  any  party  bom 
after  the  date  of  the  deed  is  to  be  held  proprietor  in  fee-simple; 
and  section  49  makes  a  similar  provision  to  prevent  the  creation  of 
interests  of  longer  endurance  by  means  of  lease& 

IIL  Judicial  Teansmission. 

We  are  now  to  examine  transferences  of  heritable  subjects,  effected 
not  by  the  warrant  of  the  proprietor,  but  by  the  act  of  the  Law. 
There  is  a  mode  of  judicial  transmission  available  to  creditors  in  satis- 
faction of  their  claims  by  the  process  of  adjudication.     That  proceed- 
ing, however,  creates  only  a  security  in  the  first  instance,  and  does 
not  operate  as  a  transmission,  until  certain  ulterior  steps  are  taken 
after  the  expiration  of  the  period  allowed  by  law  to  the  proprietor  to 
redeem.     The  forms  which  we  are  now  to  treat  of  are  those  which 
make  an  immediate  and  complete  legal  conveyance  by  judicial  autho- 
rity ;  and  there  are  two  leading  purposes  for  the  attainment  of  which 
the  law  thus  interposes,  viz.,  First,  On  the  ground  of  a  high  expe- 
diency, in  order  to  prevent  the  expense,  delay,  and  confusion  atten- 
dant on  a  competition  by  creditors,  the  debtor's  heritable  property 
may  be  judicially  sold,  and  the  proceeds  paid  to  the  creditors  accord- 
ing to  their  rights  of  preference.     Secondly,  Where  the  proprietor  has 
granted  an  imperfect  conveyance,  or  an  obligation  to  convey,  upon 
his  refusal  or  incapacity  to  complete  such  transference,  or  fulfil  the 
obligation,  the  Court  will  supply  a  complete  judicial  transmission. 

For  the  payment  of  debt,  heritable  property  may  be  judicially  sold 
by  the  process  of  ranking  and  sale,  or  in  a  mercantile  sequestration. 

The  process  of  ranking  and  sale  may  be  at  the  instance  of  creditors, 
or  of  the  heir. 

1.  Ranking  and  sale  at  the  instance  of  creditors. — The  sale  of  the 

debtor's  lands  to  satisfy  his  creditors  was  aUowed  at  an  early  period. 

Thomson *B       An  Act  of  Alexander  II.  prescribes  the  modes  of  sellinsr  the  lands  of 

'  1. 371.     debtors,  when  they  have  not  moveable  goods,  the  Sheriff  and  his 
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officers  being  directed,  after  fifteen  days'  notice  to  the  party,  to  sell     Pa«t  ill. 
enough  of  his  land  to  satisfy  the  creditor  of  his  principal  sum  with  chaptbr  ill. 
damages,  expenses,  and  interest.    The  Act  1469,  cap.  36,  gave  to  the  1469,  c.  36. 
debtor  the  power  of  redeeming  his  lands  within  seven  years  (ordi- 
narily called  the  legal,  *.&,  the  legal  period  within  which  redemption 
may  be  made),  and  during  that  time  the  right  of  the  appriser  was 
restricted  to  possession  merely.     Under  this  Statute  the  process  of 
apprising,  involving  important  judicial  functions,  was  exercised  by 
messengers-at-arms ;  but  this  being  unsuitable  and  inconvenient,  the 
jurisdiction  was  removed  from  them  to  the  Court  of  Session  by  the 
Act  1672,  cap.  19,  which  introduced  adjudication  in  place  of  appris- 1672,  c.  19. 
ing.    This  is  a  process  competent  to  individual  creditors  for  their  own 
private  rights,  and,  being  of  the  nature  of  a  redeemable  security,  it 
will  be  considered  afterwards  in  treating  of  diligence  against  the 
heritable  estate.    The  judicial  sale  of  estates,  and  division  of  the 
price  among  competing  adjudgers  or  other  heritable  creditors,  was 
introduced  by  the  Act  1681,  cap.  17,  which  empowered  the  Court  of  i^si,  c.  17. 
Session,  at  the  suit  of  a  real  creditor,  to  appoint  commissioners  to  sell 
the  debtor's  heritable  estate  by  public  roup,  and  to  distribute  the 
price  among  the  creditors.     By  this  Act  the  debtor^s  consent  was  re- 
quisite where  he  was  entitled  to  a  legal  reversion ;  and,  as  such  con- 
sent was  reluctantly  given,  and  the  office  of  commissioner  not  willingly 
exercised,  the  Act  1690,  cap.  20,  was  passed,  in  order  to  remove  these  1690,  c.  20. 
difficulties, and  it  made  the  sale  competent,  without  thedebtor's  consent, 
whenever  it  was  ascertained  that  he  is  bankrupt  and  utterly  insolvent. 

The  action  of  ranking  and  sale  has  three  objects,  viz. — 1.  The  sale  Objects  of 
of  the  estate,  with  the  adjudication  of  it,  and  declarator  of  its  irre-  "^^""^^  ^"'^ 
deemable  transference  to  the  purchaser ;  2.  Enforcement  of  the  ap- 
pearance of  creditors,  and  production  of  their  claims  and  grounds  of 
cfcbt,  with  the  investigation  of  these  claims  so  as  to  ascertain  the 
legal  order  of  priority ;  and,  3.  The  distribution  of  the  price  according 
to  the  order  of  ranking  thus  fixed.    For  these  purposes  separate  ac-  Sepabate  Ac- 
tions -were  at  first  required,  viz.,  1.  an  action  of  sale  ;  2.  an  action  ofl^^^^^^J^^^ 

,  ^  '  '  '  REQUIBED. 

redact lon-improbation  to  try  the  challenges  by  the  creditors  of  each 
other's  claims ;  and  3.  a  multiplepoinding  to  divide  the  price.     The 
purpose  and  effects  of  these  various  proceedings  are  now  attained  by 
the  single  process  of  ranking  and  sale. 

The  terms  of  the  summons  will  be  found  in  the  Juridical  Stylea*  Quaukica- 
The  pursuer  of  it  must,  in  terms  of  the  Statute,  be  a  real  creditor  by  buer. 
idjudioation,  bond  and  infeftment,  or  otherwise.    He  or  some  other  "i-^^- 
.creditor  must  be  in  possession  of  the  debtor's  heritable  property.    For 
ucli  possession  an  action  of  maills  and  duties  (a  suit  by  which  a  cre- 
i  tor  o1>tains  right  to  levy  the  rents)  is  sufficient.    The  creditors  are 

*    1^0  form  of  smnnioiis  is  now  regulated  by  the  Court  of  Session  Act,  13  &  14  Vict.  c. 
,  und  Act  of  Sederunt,  Slet  October  1860. 
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M.  13363. 
M.  13362. 
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ESTATE. 


CoNCLUaiONB 
OF  SUMMONS. 

4  D.  1550. 
4  Bell's  App. 
361. 

M.  11997. 


10  S.  66. 


12  S.  203. 


11  a  355. 


also  held  to  be  in  possession  when  the  rents  are  sequestrated ;  and 
sequestration  is  competent  when  the  estate  is  the  subject  of  judicial 
competition. 

The  summons  narrates  the  pursuer^s  ground  of  debt,  whether  con- 
sisting of  a  voluntary  heritable  security,  or  of  a  decree  of  adjudica- 
tion.    It  founds  also  upon  the  bankruptcy  of  the  proprietor,  and  the 
possession  of  his  estate  by  his  creditors;  and  it  concludes,  in  the  first 
place,  that  proof  should  be  taken  of  the  value  of  the  lands  (which  are 
described),  and  the  title-deeds  produced.    It  is  necessary  that  the 
whole  lands  belonging  to  the  bankrupt  be  included,  because  other- 
wise the  bankruptcy  cannot  be  proved.    The  omission  of  any  part, 
therefore,  stops  the  sale ;  Macpherson  v.  Tod,  25th  December  1784, 
and  previous  case  of  Monro  v.  Monro,  11th  January  1749.     It  is 
sufficient,  however,  by  Act  of  Sederunt,  17th  January  1756,  §  12, 
to  enumerate  all  the  lands  known  to  the  pursuer,  adding  a  general 
clause  of  all  the  other  heritable  subjects  pertaining  to  the  defender, 
or  to  which  he  shall  succeed;  and  this  is  accordingly  done  in  the 
ordinary  style.     The  titles  are  called  for,  and  recovered  by  diligence, 
in  order  to  prove  the  holding  and  duties ;  and  other  documents  are 
also  required  to  be  produced  to  show  the  annual  burdens,  &c.    The 
production  of  the  titles  is  not,  however,  essential  to  the  progress  of 
the  sale,  and  where,  from  being  hypothecated,  or  any  other  cause, 
they  cannot  be  obtained,  the  action  may  proceed  without  the  prodao- 
tion  ;  Findlay  v.  Mackintosh,  Jkc,  20th  July  1842,  affirmed  10th  July 
1845.      The  summons  may  include  the  properties  of  two  or  moxB 
debtors,  if  they  are  all  bound  by  the  same  deed ;  Watson  v.  Craigs  S 
Others,  5th  March  1761.    While  it  is  necessary  to  insert  the  debtors 
whole  properties,  that  does  not  prevent  other  parties  from  exercising 
rights  in  regard  to  any  portion  of  the  property  which  they  have  validly 
acquired.     An  heritable  creditor  having  power  to  sell  is  not  neces- 
sarily hindered  from  exercising  that  power  by  an  action  of  rankiDg 
and  sale ;  Simson,  Jkc,  v.  Graham,  25th  November  1831 ;  and,  if  he 
is  the  only  creditor  infeft,  with  an  assignation  of  the  rents,  and  in 
possession,  he  may  stand  upon  his  own  right,  and  require  the  subjects 
to  be  excluded  from  the  sequestration  imder  the  ranking  and  sale ; 
Robertson  v.  Ferrier,  12th  December  1833.     And  the  holder  of  a 
missive  of  sale  of  any  part  of  the  subjects  is  not  precluded  fiom 
adjudging  in  implement  to  the  effect  of  excluding  his  purchase  from 
the  process ;  Wood  v.  Scott,  5th  February  1833.    The  summona  next 
concludes  to  have  all  the  real  creditors  ordained  to  produce  their 
grounds  of  debt,  diligence,  &c.    The  production  is  enforced  by  &  cer- 
tification, that,  if  not  produced,  they  shall  be  held  to  be  fdse  and 
forged,  as  in  a  reduction-improbation.    Then,  there  is  a  concliiaioa 
for  ranking  the  creditors  upon  the  rents  and  price,  according  to  ihtxt 
preferences ;  and  a  conclusion  to  have  the  debtor  declared  bankrapt 
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as  introductory  to  the  conclusion  for  sale,  adjudication  to  the  pur-  Part  III. 
chaser,  and  his  infeftment  This  was  fonnerly  procured  through  the  chapter  III. 
medium  of  a  decemiture,  ordaining  the  superiors  to  grant  charters 
And  infeft  him,  and  on  failure  thereof,  that  letters  of  homing  should 
be  issued  against  them.  By  the  Lands  Transference  Act  the  Court 
is  empowered  to  grant  warrant  for  infeftment  directly,  as  we  shaU 
afterwards  see.  The  last  conclusion  is,  that  the  creditors  be  ordained 
to  aasign  their  securities  to  the  purchaser  in  fortification  of  his  title. 

The  defenders  to  this  action  are  the  debtor  or  his  apparent  heir,  Defrnders. 
and  all  the  other  real  creditors  in  possession.     These  must  all  be 
made  parties.    Personal  creditors  are  also  called  generally,  but  that 
only  by  edictal  citation. 

If,  in  the  course  of  the  suit,  the  pursuer  shall  die,  or  desist  from  If  pursuer 
pursuing,  or  if  his  claim  shall  be  liquidated,  the  action  may  be  taken  ^^^ 
up,  and  canied  on  by  the  judicial  factor,  or  any  real  creditor  (Act  of 
Sederunt,  23d  November  1711,  §  4), — a  privilege  extended  by  54 
Geo.  III.  c.  137,  §  10,  to  any  creditor  who  is  in  a  situation  to  ad- 
judge ;*  and  it  is  not  necessary  to  call  the  heir  of  the  previous  pur- 
suer ;  Montgomerie  v.  Maxwell^  6th  January  1 750.    The  process  may  M.  13323. 
he  continued  in  the  same  manner,  if  the  pursuer's  ground  of  debt 
shall  turn  out  to  be  void  under  the  Stamp  Acts ;  Dunmore  v.  Dickson,  13  S.  1107. 
nth  July  1835. 

On  the  other  hand,  if  the  debtor  die,  or  any  creditor  defender,  the  If  depekder 
process  proceeds  immediately  upon  the  heir  of  such  party  being  ^^^ 
called,  which  is  done  by  petition  for  letters  of  diligence  to  cite  the 
heir,  and  his  tutors  and  curators  if  he  is  a  minor;  Keith^  27th  No-  5Br.Supp.562. 
vember  1776. 

The  interest  of  the  creditors  generally  is  provided  for,  and  the  pro-  CoimoN  agent. 
cedure  simplified,  by  the  appointment  of  a  common  agent,  elected  by 
the  creditors  to  conduct  the  case,  and  to  act  for  the  common  behoof. 
Tlie  duties  of  this  officer  are  prescribed  by  Acts  of  Sederunt,  1 7th 
JanuBxy  1756,  and  11th  July  1794.     They  are  very  important,  em- 
bracing all  that  is  necessary  for  the  general  security  and  interest  of 
the  creditors,  in  ascertaining  the  nature  and  extent  of  the  subjects 
under  sale,  the  burdens  affecting  them,  and  preparing  states  of  the 
creditors^  claims,  showing  whether  there  is  any  probability  of  a  rever- 
sion.    The  common  agent  may  not  litigate  at  the  joint  expense  ques- 
tions only  affecting  the  interests  of  individual  creditors ;  but  it  is  his 
duty  to  compel  those  engaged  in  such  discussions  to  proceed  without 
rfefay.       He  is  required  by  the  Acts  of  Sederunt  to  keep  a  minute- 
book  of  liis  correspondence  and  procedure,  which  must  be  accessible 

*  The  Act  54  Geo.  III.  c.  137,  having  been  repealed  by  tbe  Bankruptcy  (Scotland)  Act, 
an  Act  %vaB  pAssed  to  amend  and  re-enact  certain  "  provisions  of  an  Act  54  Greo.  III.,  relating 
■  to  Jadicial    Procedure  and  Securities  for  Debt  in  Scotland/'  19  &  20  Vict.  c.  91,  and  by 
action  4,  tlie  privilege  referred  to  in  the  text  will  be  found  re-enacted. 
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to  all  concerned.  In  Ferrier  v.  Rose,  25th  February  1836,  the  com- 
mon debtor  was  found  entitled  to  require  production  of  the  minute- 
book  in  the  process ;  and^  generally,  the  common  agent  is  amenable 
to  the  control  and  supervision  of  the  Court  upon  summary  appli- 
cation. 

The  procedure  as  regards  the  sale  is  directed  in  the  first  place  to 
ascertaining  the  rents  and  value  of  the  subjects  Evidence  of  tlie 
rental  and  burdens  is  taken  upon  commission,  and  this  proof  serves, 
in  the  iSrst  place,  to  establish  the  bankruptcy,  which  is  held  to  be 
made  out,  if  the  interest  of  the  debts  exceeds  the  rents.  But,  if  there 
be  a  mercantile  sequestration,  that  circumstance,  by  54  Geo.  XXL  cap. 
137,  §  7,  affords  of  itself  evidence  of  the  bankruptcy.*  Diligence  for 
adducing  the  requisite  proof  is  obtained  at  the  beginning  of  the  pro- 
cess, and  the  common  agent  can  obtain  letters  of  second  diligence 
whenever  required.  The  proof  must  be  formal  and  regular,  and 
therefore,  where  it  did  not  bear  that  the  witnesses  had  been  sworn,  a 
new  remit  was  made  to  take  and  report  the  proof  in  correct  form  ; 
A.  B,,  20th  February  1838.  The  result  of  the  proof  is  embodied  by 
the  common  agent  in  a  memorial  and  abstract,  which  the  Court  exa- 
mines by  remit  to  the  Lord  Ordinary. 

When  the  Court  is  satisfied,  the  upset  price  is  fixed,  the  sale  ordered 
to  proceed  before  the  Lord  Ordinary,  and  warrant  given  for  intimation 
and  edictal  citation  in  terms  of  the  Act  of  Sederunt,  24th  September 
1838.  On  the  day  appointed,  the  Lord  Ordinary  puts  up  the  lands 
for  sale  within  the  Parliament  House.  Xt  is  doubtful  whether  the 
Court  has  power  to  authorize  a  sale  anywhere  but  in  Edinburgh  ; 
Renny,  22d  February  1834.  The  common  agent  cannot  purchase ; 
York  Buildings  Go.  v.  Mackenzie,  8th  March  1793,  reversed  on  appeal. 

Should  a  sale  not  be  effected,  the  Court  never  parcel  the  estate  out 
among  the  creditors,  as  empowered  by  the  Act,  but  reduce  the  upset 
price,  and  fix  a  second  day  of  sale,  which  must  be  intimated ;  Murray^ 
9th  February  1837.  When  a  sale  is  effected,  the  Court  adjudges  to 
the  highest  bidder  the  irredeemable  property,  or  such  interest  as  the 
debtor  had  in  the  lands.  If,  for  instance,  he  be  an  heir  of  entail,  the 
lands  are  adjudged  with  all  right  which  he  had,  but  excepting  such 
right  as  would,  if  adjudged,  infer  an  irritancy ;  and  the  effect  of  the 
sale  in  this  instance  is  necessarily  limited  to  the  life  of  the  debtor  ; 
Scottish  Union  Insurance  Company  v.  Cunningham  Graham,  19th 
January  1839.  By  the  decree  the  purchaser  obtains  right  to  the 
lands,  free  of  all  burdens,  although  postponed  securities  may  remain 
unsatisfied ;  and,  even  if  there  be  preferable  securities,  the  creditors 
in  which  have  neglected  to  appear,  these,  by  virtue  of  the  certifica- 
tion and  the  ranking,  are  extinguished  as  effectually  as  if  reduced  on 
the  head  of  falsehood  and  forgery.     The  decree  of  sale,  accordingly, 

*  See  previona  note,  m<pr<i,  p.  741,  and  19  &  20  Vict.  c.  91)  §  3. 
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declares  the  lands  for  ever  exonered  and  discharged  of  all  debts  and     Part  in. 
deeds  of  the  bankrupt,  his  predecessors,  and  authors.    With  regard  to  chapter  HI. 
a  fonn  of  a  decree  of  sale,  reference  may  be  made  to  Swete  v.  Gordon,  u  d.  679. 
(fee,  20th  February  1849,  in  which,  upon  special  application,  the 
Court  adopted  a  fuller  form  of  the  decree  than  had  previously  been 
in  use. 

This  decree,  which  is  the  writ  of  transmission,  may  be  extracted 
as  soon  as  caution  is  given  for  the  price,  but  the  sale  is  not  held  to  be 
completed  until  payment,  the  lands  being  charged  with  the  price, 
while  it  remains  unpaid. 

By  the  Act  54  Geo.  III.  cap.  137,  §  6,*  the  purchaser  may  consign  Consionation 
the  price  in  any  one  of  three  banks  named  in  the  Act,  at  any  term  of  ^^  ^^^^^' 
Whitsunday  or  Martinmas  subsequent  to  the  term  of  payment,  and, 
if  he  delays  to  consign,  he  may  be  required  to  do  so  at  the  instance 
of  the  creditors.     Consignation  is  competent  only  in  the  manner  pre- 
scribed by  the  Act,  and  the  Lord  Ordinary  may  not  alter  the  articles 
of  roup,  so  as  to  enable  the  purchaser  to  consign  immediately  ;  Hun-  7  S.  270. 
ters  Jk  Company  v.  Bowie,  1 6th  January  1829.     Nor  will  consignation 
in  any  other  bank,  though  chartered,  be  sustained,  because  not  autho- 
rized by  the  Statute;*  Dwnmore  v.  Dickson,  2d  December  1834.   And,  13  s.  116. 
generally,  the  Court  will  not  sanction  any  deviation  from  the  articles 
of  roup  ;  Rose,  10th  July  1835.  13  S.  1094. 

The  purchaser  obtains  a  discharge  of  the  price  and  delivery  of  his  Discqargb  of 
bond  of  caution,  upon  application  to  the  Court.     When  there  is  more  ^^^^ 
than  one  purchaser,  there  must  be  a  separate  application  for  each ; 
Learmantk,  16th  June  1838.  16  S.  1144. 

The  decree  of  sale  is  equivalent  to  an  irredeemable  adjudication  Completion  of 
and  disposition  of  the  lands,  and  entitles  the  purchaser  to  go  to  the  ^j^^"^^^**  * 
superior  for  an  entry.  Before  the  Lands  Transference  Act  his  right 
could  not  be  made  real  until  he  obtained  the  superior's  warrant  for 
nfeftment,  but  by  that  Statute  the  Court  is  empowered  to  grant 
varr^niy  in  terms  of  Schedule  K.,  for  infefting  the  purchaser  and  his 
tcirs  and  successors  in  terms  of  the  19th  section,  which  gives  to  this 
jfeftment  the  effect  of  an  alternative  holding.  The  decree  thus  con- 
Lins  a  precept,  and  the  Act  goes  on  to  point  out  the  way  in  which 
70  title  may  be  completed : — Firsi,  the  purchaser  is  entitled  to  obtain 
ch^trter  of  sale  from  the  superior,  and  to  pass  infeftment  thereon  ; 
,  ^^ecandly,  if  the  debtor  was  entered  with  the  superior,  or  had  a  title 
pa.ble  of  being  confirmed,  then  the  purchaser  may  take  infeftment 
on  tide  decree  according  to  a  form  prescribed  by  the  Act,  and  the 
;reo  and  infeflment  are  declared  to  form  an  effectual  feudal  inves- 
tre^  holding  base  of  the  party  adjudged  from  until  confirmation  ; 
roserving  the  superior's  right  to  the  composition  which  becomes 

*5^*5   jf-upra,  p.  741,  note,  and  19  &  20  Vict.  c.  91,  by  which  the  consignation  may  be 
in   a.ny  Joint-Stock  Bank  of  Issne  in  Scotland. 
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PiHT  III.  due  by  the  purchaser's  infeftment  upon  the  suiwrior  tendering  a 
Chai^  III  "'•^''ter  of  coafirmation,  whether  accepted  or  not.  The  base  infeft- 
ment in  this  case  is  declared  to  be  effectual,  although  the  title  mav 
contain  a  prohibition  against  subinfeudation.  It  will  be  carefullv 
noted,  that  the  provision  in  the  Statute  for  the  completion  of  a  base 
right  in  the  person  of  the  purchaser  applies  only  where  the  debtor 
was  infefc.  If  lie  was  not  infeft,  but  had  right  to  an  open  procuratorv 
or  precept,  these  must,  of  course,  be  used  in  the  completion  of  the 
title,  and  the  decree  of  sale  furnishes  the  means  of  doing  so  by  trans- 
ferring to  the  purchaser  the  writs  and  evidenta  with  their  whole 
clauses  and  contents. 
AuraNATion  The  purchaser's  title  is  fortified  by  assignation  of  the  rights  of  the 
creditors  who  are  preferred  to  the  price.  In  terms  of  the  Act  of 
Sederunt,  Slst  March  168S,  the  decree  of  sale  ordains  them  to  con- 
vey to  him  upon  payment  their  debts  and  diligences  in  corroboratioQ 
of  his  title,  with  absolute  warrandice  to  the  extent  of  the  sums  re- 
ceived by  them  resjiectively,  which  they  are  bound  to  repay  in  the 
event  of  eviction  with  interest  from  the  date  of  eviction,  provided 
they  receive  notice  of  the  summons.  The  debts  are  in  this  way  kept 
alive,  but  that  only  for  the  esclusive  purpose  of  strengthening  the 
purchaser's  title.  In  every  other  respect  they  are  extinguished,  and 
it  is  vain  to  attempt  to  keep  them  up  as  a  security  affecting  the  lands; 
Seton  V.  Scott,  10th  July  1788 ;  affirmed  on  appeal,  7th  April  1789. 
The  title  of  the  purchaser  is  thus  rendered  as  effectual  as  the  common 
debtor  and  the  creditors  can  make  it ;  but  it  must  carefully  be  kept 
in  view,  that  the  sufficiency  of  the  title  in  the  purchaser's  pereon 
necessarily  depends  upon  the  character  of  the  title  which  belonged  to 
the  debtor.  The  process  professes  only  to  give  to  the  purchaser  that 
right  to  the  lands  which  belonged  to  the  debtor,  supported  by  assig- 
nations of  the  securities  flowing  from  the  debtor.  It  is  impossible, 
therefore,  that  the  purchaser's  right  can  rise  higher  than  that  of  the 
debtor  stood ;  and,  if  one  having  a  better  title  to  the  estate  than 
the  bankrupt  should  appear,  he  will  be  entitled  to  evict  the  Unds 
from  the  purchaser ;  Urquhart  y.  Officers  of  State,  28th  July  1753. 

We  have  seen  that  the  summons  contains  a  conclusion  for  ranking 
the  creditors,  and  this  parf 
with  the  other.  Certain  ti 
which  the  creditors  must  pn 
These  tenns  are  published 
of  Sederunt,  1 7th  January 
effect  OS  decree  of  certificat 
improbation  at  the  instance 
who  fail  to  compear.  Th 
excluded  from  participation 
shall  be  a  surplus  to  the  bai 
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of  separate  measures,  the  decree  of  sale  was,  by  the  Act  54  Geo.  III.     Part  ill. 
cap  137,  §  10,*  ordained  to  have  the  same  effect  as  an  adjudication  in  chapter  III. 
favour  of  ail  the  creditors  ultimately  included  in  the  division  of  the  Decree  op 
price ;  and  this  effect  it  receives,  as  if  pronounced  at  the  first  callinir  "akkiko  has 

EPPECT  OP 

of  the  process  of  ranking  and  sale  before  the  Lord  Ordinary  in  the  adjudication. 
Oater  House.    Each  creditor  has  thus  the  same  preference  secured  to 
him,  as  if  he  had  pursued  a  process  and  obtained  a  decree  of  adjudi- 
c&tion ;  and  separate  adjudications  for  debt  are,  therefore,  prohibited 
by  the  enactment  referred  to. 

The  common  agent  prepares  a  state  of  interests,  in  which  the  ere-  State  op 
ditors  are  classified  according  to  the  priority  of  their  rights.    The  *"^*"*"- 
place  in  the  ranking  depends,  therefore,  upon  priority  of  infeftment  Prioritt  op 
or  diligence,  and  also  upon  the  sufficiency  of  the  instruments  consti-  or'^dilioewIk 
tuting  the  debt.     In  Mackintosh  v.  Inglis  and  Weir,  17th  November  rules. 
1825,  a  creditor's  sasine  having  been  blundered,  an  attempt  to  remedy  *  ^*  ^^' 
the  defect  by  a  second  infeftment  was  found  to  be  ineffectual  on 
account  of  the  prior  infeftment  of  the  purchaser.    Even  after  decree 
of  preference  and  payment,  a  creditor  is  bound  to  repeat,  if  it  turns 
out  that  he  had  no  security.    In  Keith  v.  Grant,  tkc,  14tli  November  M.  2933. 
IT92,  it  was  ascertained  after  payment  that  the  debtor  had  never 
been  infeft  in  part  of  the  lands,  and  this  portion  of  the  security  hav- 
ing, therefore,  been  inept,  the  creditor's  representatives  were  ordained 
to  repeat  the  amount  paid  from  that  part  of  the  security.    The  whole 
sums,  principal  and  interest,  are  reckoned  as  capital  at  the  teim  of 
the  purchaser's  entry  when  the  price  is  payable,  and  he  must  account 
for  the  price  on  that  footing ;  Falconer  v.  Mackintosh's  Trustees,  30th  F.  C. 
November  1814. 

Tie  expenses  of  the  sale  are  advanced  by  the  factor  from  the  rents,  Expekseb  op 
or  paid  out  of  the  first  end  of  the  price,  so  that  they  fall  upon  the 
postponed  creditors;  Act  of  Sederunt,  10th  August  1754.    Loss  by 
the  failure  of  the  purchaser  or  otherwise  also  falls  upon  the  postponed 
creditors  ;  Murray  v.  Blair,  27th  November  1793.  M-  ^3343. 

It  was  formerly  necessary  that  the  ranking  should  be  concluded 
before  the  sale,  but  by  the  Act  54  Geo.  III.  cap.  137,  §  6,t  the  sale 
may  proceed  as  soon  as  the  necessary  steps  have  been  taken, 
st'hether  the  ranking  is  concluded  or  not;  and  any  interest  which 
)urchasers  formerly  had  to  obstruct  the  rankyig,  in  order  to  defer 
»ayinent  of  the  price,  is  removed  by  the  provisions  for  forcing  them 
>  consif^. 

The  various  steps  of  procedure  with  regard  to  the  preparation  of  a 
heme  of  division,  and  the  discharge  of  the  factor  will  be  found  ex- 
ained  in  Hr.  Shand's  work,  and  other  treatises  in  relation  to  the 
actice  of  the  Court  of  Session.    We  proceed  to  examine  shortly — 

*  See  aupray  p.  741,  note,  and  19  &  20  Vict.  c.  91,  §  4. 
t  See  iupra,  p.  741,  note,  and  19  &  20  Vict.  c.  91,  §  2. 
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Pabt  III.         2.  The  Judicial  Sale  at  the  instance  of  an  apparent  heir, — ^This  is 

GhaftbrIII.  authorized  by  the  Statute  1695,  cap.  24,  which  allows  apparent  heirs 

1695^  c.  24.       to  bring  the  estates  of  their  ancestors  to  judicial  sale,  whether  there 

be  a  bankruptcy  or  not,  no  third  party  having  any  interest  to  object 

Judicial  bale  to  such  a  proceeding.     This  is  only  competent  to  the  heir  during  his 

HE^^^icB  app^^^cy,  and  the  privilege  is,  therefore,  removed  by  his  service.  It 

is  competent,  though  he  has  incurred  the  passive  title  of  behaviour  as 

M.  6247.  heir ;  Blair  v.  Stewart ^  28th  February  1733.    It  is  competent,  though 

there  be  an  entail,  if  the  entail  has  not  been  made  real  by  infeflment; 

F.  C.  Mitchell,  cfec,  v.  TarbuU,  <fec.,  4th  February  1809.    It  was  allowed, 

M.  5353.  although  the  heir  had  been  served  cum  beneficio  inventarii.   Although 

the  heir  may  have  renounced  the  succession  in  an  action  of  consti- 
tution at  the  instance  of  a  creditor,  that  does  not  debar  him  from 
16  D.  727.        instituting  a  process  of  ranking  and  sale ;   Smith  v.  Harries,  3d 
5  Br.  Supp.       March  1854,  and  the  case  of  Belshier  v.  His  Heir^  March  1776,  there 

561 ;  Hailcs,         • .     i 

093.'  Cited. 

Sale  bt  pabty      A  sale  by  the  party  believed  to  be  bond  fide  the  apparent  heir  is 

bond  fide  be-     effectual,  and,  although  a  nearer  heir  should  afterwards  appear,  he 

LIEVED  TO  BE        .  .  . 

HEIR.  has  no  recourse  against  the  purchaser ;  Middiemore  v.  Macfarlanes 

^-  ^-  Representatives,  5th  March  1811.     The  creditors  are  not  allowed  to 

interfere  with  the  heir's  right  to  carry  on  the  sale ;  Hamilton's  Credir 
M.  13323.  f;Qrg^  29th  June  1749 ;  and,  upon  the  death  of  the  pursuer,  the  next 
"^^nkiiT^  d  *PP*^^t  ^^^^^  ^^^  ^^®  purchaser  have  been  found  entitled  to  cany  on 
"  Sale,"  No.  22.  the  process ;  A,  v.  B, 

Of  the  summons  a  form  is  given  in  the  Juridical  Styles,*  and  its 

terms  are  generally  the  same  as  when  the  pursuer  is  a  creditor,  with 

the  exception  that  in  this  case  there  is  no  allegation  or  evidence  of 

bankruptcy  required,  the  proof  being  limited  to  the  value  of  the  lands. 

The  sale  is  in  the  same  form  and  place  as  when  a  creditor  punues. 

The  purchaser  obtains  a  decree  of  sale  with  the  same  facilities  for 

completing  his  title,  and  the  decree  operates  as  an  adjudication  in 

favour  of  all  the  creditors  at  the  first  calling  of  the  process,  separate 

adjudications  being  here  also  discharged. 

Heir  takes  When  there  is  a  surplus  of  the  price  after  satisfying  the  claims, 

out'sbrviice."    warrant  is  granted  for  payment  of  it  to  the  heir,  although  he  decline 

to  enter,  the  decree  of  sale  being  an  adjudication  for  his  behoof,  as  well 

as  that  of  the  others  concerned,  and  a  sufficient  title  to  him  to  take 

M.  voce  "  Heir  up  the  reversion ;  Middiemore  v.  Ma^farlane,  2d  February  1833.    A 

Ap  ^^'o"2'     different  rule  holds  with  regard  to  a  surplus  when  a  creditor  pursues 

the  apparent  heir  in  that  case  being  bound  to  make  up  a  title  to  the 

"  R^nkin^nd  ^^^^^  ^^  authorize  him  to  receive  it ;  Stirling  v.  Cameron^  Slst  July 

"  Sale,"  No.  8.    1742. 

ExpEMBEH.  By  Act  of  Sederunt,  10th  August  1754,  the  rule  as  to  the  expenses 

is  the  same  as  in  a  sale  at  the  creditor  s  instance,  the  burden  being 

*  See,  as  to  form  of  BammonB,  iupra^  p.  739,  note. 
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laid  upon  the  creditor  least  entitled  to  preference,  and  the  heir  him-     Part  III. 
self  liable  to  no  part  of  it ;  Mackail  v.  Broum^  6th  March  1761.  Chapto  III 

M.  4029. 

We  may  notice  here  two  other  modes  of  judicial  procedure  for  sell-  CooNmoir  afd 
ing  lands,  in  which,  however,  the  sale  is  not  made  directly  by  the  buiSow™  ^^ 
Court,  but  by  the  party  under  its  authority. 

Cognition  and  sale  at  the  instance  of  a  pupil  and  his  tutors. — 
This  takes  place,  when  the  estate  of  a  pupil  is  overburdened  with 
debt     The  summons  sets  forth  the  pupil's  title,  the  extent  of  the  Jnrid.  Stylen, 
succession,  the  moveable  estate  being  specified  in  an  inventory,  and  ^°'"  *"•  P-  ^^^' 
that  the  interests  of  debts,  and  the  other  annual  payments,  are  equal, 
or  nearly  equal,  to,  or  exceed,  the  rents — that  thus  there  is  no  funds 
to  aliment  the  pupil,  and  that  the  creditors  threaten  to  adjudga^ 
Tlie  summons,  therefore,  concludes  that  the  Lords  should  take  cog- 
nition of  the  amount  of  debts  and  yearly  value  of  the  lands,  the 
creditors  being  ordained  to  exhibit  and  depone  to  their  rights  and 
diligences.     There  is  next  a  conclusion  that  a  sale  should  be  declared 
necessary,  and  then  that  warrant  be  granted  to  the  pursuers  to  dis- 
pone the  lands  and  grant  conveyances,  the  same  being  declared  as 
effectual  as  if  granted  by  the  pupil  after  majority.     The  procedure 
is  such  as  to  give  effect  to  these  conclusions.     It  is  only  after  the  Sale  can  okly 
solemn  inquiry  thus  made,  that  the  Court  will,  in  the  event  of  urgent  Hcwsi^^'^^ 
necessity  being  established,  authorize  the  sale  of  a  pupil's  estate,  as 
we  have  already  seen  in  the  case  of  Finlaysons  v.  Finlaysons,  22d  F.  C. 
December  1810.     There  is  here  no  judicial  act  of  transmission,  but 
a  conveyance  granted  by  the  pupil  and  his  tutor  under  the  authority 
of  the  Court. 

Action  of  division  and  sale  at  the  instance  of  heirs-portioners, — 
These  also  are  proceedings  to  have  the  lands  divided,  or,  if  they  are 
not  capable  of  division,  sold,  and  the  price  divided,  not  by  a  judicial 
act,  but  by  the  parties  under  the  authority  of  the  Court.  The  forms 
of  the  summonses,  which  will  be  found  in  the  Juridical  Styles,  are  in.  pp.  i45, 147. 
explanatory  of  the  procedurcf  The  Court  will  not  authorize  a  sale 
without  proof  that  the  subjects  are  incapable  of  division.  This  was 
required,  even  where  there  was  no  appearance,  the  subject  being  an 
inn  ;  Bryden  v.  Gibson^  4th  February  1837.J  16  S.  486. 

The  next  mode  of  judicial  sale  of  lands  for  the  payment  of  creditors 
is  under 

3.  The  Mercantile  Sequestration,  which  also  presents  an  example  Mbrcaiitilr 

8EQUI»TKA- 
TIOK. 

*  The  form  of  the  Bnmmons  will  now  fall  to  be  regulated  by  the  Coort  of  Session  Act. 

f  See,  as  to  form  of  summons,  $upra,  p.  739,  note. 

X  The  form  of  procedure  in  an  action  of  division  and  sale  will  be  found  in  the  case  of 
Anderionj  11th  March  1867,  which  contains  a  reference  -to  the  case  of  Brock  ▼.  HiamUtonf  19  D.  700. 
27th  Januarj'  1852,  decided  by  Lord  Rutherfurd.  19  D.  701. 
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of  transference  by  the  mere  act  of  the  law  from  the  bankrupt  to  the 
trustee  in  the  first  instance. 

It  is  very  important  to  keep  in  view  the  nature  and  effect  of  the 
judicial  transmission  of  the  heritable  estate  from  the  bankrupt  to  his 
trustee.  We  are  all  aware  that,  in  the  first  place,  sequestration  is 
awarded  of  the  whole  estates,  heritable  and  moveable,  of  a  bankrupt, 
qualified  by  trade,  and  by  the  amount  of  his  liabilities,  to  have  his 
affairs  adjusted  by  that  proceeding.*  The  sequestration  is  effectual 
from  the  date  upon  which  it  is  awarded,  or,  if  it  be  not  awarded  st 
first,  still  it  is  by  the  24th  section  of  the  Act,  2  &  3  Vict.  cap.  41,  made 
effectual  from  the  date  of  the  first  deliverance.-^  An  interim  factor  is 
by  16  &  17  Vict.  cap.  53,  (which  makes  certain  alterations  upon  the 
enactments  of  the  previous  Statute,)  appointed  by  the  Lord  Ordinary 
or  by  the  Sheriff  on  a  remit  from  him.|  At  a  meeting  held  at  s 
specified  distance  of  time  the  creditors  elect  a  tmstee.§  The  vhole 
estate,  heritable  and  moveable,  of  the  bankrupt  becomes  vested  in 
the  trustee  by  virtue  of  an  act  and  warrant  of  confinnation  pro- 
nounced by  the  Sheriff  afler  his  election.||  We  have  already  found, 
that  the  effect  of  this  title  is  to  transfer  the  moveable  estate  of 
the  bankrupt  to  the  trustee,  as  at  the  date  of  the  sequestration, 
absolutely  and  irredeemably,  and  no  imperfect  security,  therefore, 
as  an  unintimatcd  assignation,  can  be  completed  after  the  dste 
of  the  sequestration,  so  as  to  compete  with  the  trustee's  title.  But 
it  is  different  with  regard  to  the  heritable  estata  By  section  79 
of  2  &  3  Vict.  cap.  41,  it  is  enacted,  "  that,  by  virtue  of  the  act 
"  and  warrant,  the  whole  heritably  property  in  Scotland  shall  be 

*  Hercuitile  Beqnestmtioii  ig  now  regnlaW  b;  Ihe  Act  19  &  20  Vict.  c.  79,  pust^  '" 
amend  and  coiKolidflte  the  Uvb  relating  to  bankruptcy  in  ScotUnd,  and  intiliileil,  TV 
Biinkruptcf  (Scotland)  Act,  1B5G.    It  repeals  the  AcU  54  Geo.  III.  c.  137,2  &3^'ictc.  41, 
and  16  &  IT  Vict.  c.  63.    Hefereoce  baa  already  been  made  to  KTornl  of  the  pRmnoiu  o( 
thia  Btatute,  enacted  in  lieu  of  tboee  contained  in  tbe  preTioos  Acts.    The  main  anKodniaiu 
in  the  nen  Statute  conelBt  in  eitendini;  the  class  of  persona  whose  ealatei  mar  '>'  k<|i>^ 
traledi  in  empowering  the  Bberiffi 
the  appointment  o(  an  accountant 
cognisaDce  of  the  conduct  of  trast 
those  set  forth  ia  H  164  and  166. 
dealt  with  in  the  teit  have  been  re- 
tjons,  among  which  ia  the  proviitoi 
made.     Wliere  the  former  proviaii 
corresponding  sertiona  of  the  reci 
Bankiuptc;  and  Real  Securities  ( 
ruptcj  (Scotland)  Act,  1856;  but 
the  teit. 

t  See  note  snpro,  and  19  i  20  ' 

)  See  myra,  note  •.  There  is  I 
the  interim  preservation  of  the  est 
§i  16  and  IT  of  the  Act  19  &  20  ^ 

I  See  J  67  of  the  Bankruptcy  (8 

II  See  i  73  of  the  Act  above  refe 


TEE  MAKE  HIS 
RIGHT  REAL. 


MEBCANTILE  SEQUESTBATION.  749 

^'  transferred  and  vested  in  the  trustee  for  behoof  of  the  creditors,     Part  III. 
"absolutely  and  irredeemably,  as  at  the  date  of  the  sequestration,  CHAPraRlII 
"to the  same  effect  as  if  a  decree  of  adjudication  in  implement  of 
''sale,  as  well  as  a  decree  of  adjudication  for  payment  and  in  security 
"  of  debt  subject  to  no  legal  reversion,  had  been  pronounced  in  favour 
^of  the  trustee,  and  recorded  at  the  date  of  sequestration/'*    Now, 
in  order  to  determine  the  effect  of  this  title,  we  must  refer  to  the 
fosition  of  a  creditor  holding  a  recorded  decree  of  adjudication. 
That,  we  shall  presently  find,  is  a  transmission,  whereby  the  holder 
maj  obtain  a  real  right  in  the  lands,  but  it  does  not  of  itself  consti- 
tute a  real  right.    An  entry  from  the  superior  must  be  obtained,  and 
upon  his  warrant,  or  by  using  an  unexecuted  warrant  transmitted 
bj  the  adjudication,  the  adjudger  must  be  infeft.     That,  then,  is  the 
precise  position  in  which  the  act  and  warrant  of  confirmation  places 
the  trustee,  and  it  is  his  duty,  wherever  competition  is  apprehended, 
to  use  instant  diligence  to  make  his  right  real  for  the  benefit  of  the 
creditors.    The  act  contains  various  provisions  to  facilitate  this. 

£y  §S7t  the  bankrupt  must  grant  all  deeds  necessary  for  feudaUy  Howmaytrus- 

vesting  the  trustee.    If,  therefore,  there  is  reason  to  suppose  that  the 

6ankrupt  has  granted  any  security  or  conveyance  not  yet  completed, 

the  trustee  should  immediately  procure  from  him  a  disposition,  which 

cannot  be  challenged  on  the  ground  of  a  prior  inhibition,  the  right  of 

the  trustee  being  by  §  79 1  exempted  from  the  effect  of  that  diligence. 

If  a  disposition  cannot  be  procured,  then  the  trustee  must  endeavour 

to  procure  a  charter  of  adjudication  from  the  superior.    His  prefer- 

i^Qce  to  the  individual  creditor  s  right  will  depend  upon  his  obtaining 

nfeftment  upon  the  disposition  or  charter  before  the  creditor  is 

nfeft. 

If  the  bankrupt's  right  was  incomplete,  the  trustee  may  by  §  87t  Completion  of 
^mplete  titles  in  his  own  person,  or  in  the  person  of  the  bankrupt  bj^j^^^" 
he  bankrupt  may  have  granted  securities,  while  his  own  right  was  right  per- 
Tsonal,  and,  by  the  rules  already  explained,  the  completion  of  his  ^*'^* 
le  would  accresce  to  such  securities.     That  would  establish  a  pre- 
ence  inconsistent  with  the  trustee's  duty  to  the  other  creditors. 
'  musty  therefore,  make  use  of  the  bankrupt's  personal  right,  which 
ransmitted  to  him  by  the  act  and  warrant,  to  complete  the  title 
lis  oivn  person,  taking  care  that  this  be  done  in  such  form  that 
own.   title  will  be  valid  independently  of  any  infeftment  in  the 
>on  of   the  bankrupt    If,  for  instance,  the  bankrupt's  personal 
t   be    that  of  apparency,  it  would  defeat  the  trustee's  object  to 
St  disposition  from  him ;  because  such  a  right  could  only  be  vali- 

('e  muj^c^^  p*  748,  Dote  *.    This  section  will  be  found  substantially  re-enacted  in  §  102 
BiinJcrtiptcy  (Scotland)  Act,  1866. 
e  Bankraptcy  (Scotland)  Act,  1856,  §  105. 
^  tlie  above  Act,  §  102,  already  referred  to. 
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Vast  III.  dated  by  completing  the  bankrupt's  title.  The  personal  right  being 
Chapteb  III.  transmitted  by  the  act  and  warrant,  the  trustee's  course  is  to  obtain  a 
charter  of  adjudication,  which  the  superior  is  by  this  clause  required 
to  grant,  and  thereupon  to  take  infeftment  It  appears  doubtiiil, 
however,  whether  the  act  and  warrant  of  confirmation,  although 
declared  by  §  79*  equivalent  to  decree  of  adjudication  in  implement 
of  sale,  would  form  a  sufficient  warrant  for  charter  of  adjudication  in 
this  particular  case,  there  being  no  procedure  tantamount  to  a  service 
of  the  heir.  It  would,  probably,  therefore,  be  necessary  to  have  sum- 
mons of  adjudication  under  the  new  forms,  implying  special  chaige, 
the  decree  upon  which  would  form  an  undoubted  warrant. 

But,  if  there  is  no  object  in  making  up  titles,  as  for  the  exclusion 
of  preferable  rights  or  otherwise,  it  does  not  appear  to  be  necessaiy 
to  do  so,  excepting  as  a  precautionary  course,  and  in  order  to  make  a 
feudal  title  in  the  trustee  appear  in  the  register  and  in  the  progress ; 
for  the  87thf  section  provides,  that,  without  a  feudal  title,  and  without 
the  concurrence  of  the  bankrupt,  the  trustee  may  grant  conveyances 
with  such  warrants  as  the  bankrupt  could  have  granted,  which  shall 
be  as  effectual  as  if  granted  by  the  bankrupt  himself 

When  the  bankrupt  is  dead,  and  titles  made  up  in  the  person  of 
his  heir,  the  trustee  may  by  §  88 1  petition  the  Lord  Ordinary  to  have 
the  estate  transferred  and  vested  in  himself.  An  abbreviate  of  this 
petition,  and  of  the  deliverance  upon  it  being  recorded,  operates  as 
an  inhibition,  and,  if  no  cause  is  shown  to  the  contrary,  the  estate  is 
transferred  by  a  judgment  of  the  Lord  Ordinary  as  at  the  date  of  the 
sequestration,  the  effect  being  the  same  as  is  given  to  the  act  and 
warrant  of  confirmation. 

Provision  is  also  made  by  Sect  81^  for  transferring  to  the  trustee 
estates  acquired  by  the  bankrupt  after  the  sequestration. 

The  sale  of  the  heritable  estate,  vested  in  the  trustee  by  one  or 
other  of  the  methods  now  described,  is  authorized  in  various  wars 
suited  to  different  circumstances.  The  creditors  may  direct  the 
trustee  to  sell  by  public  sale,  or  to  institute  a  judicial  sale,  and  this 
resolution  will  be  effectual,  although  there  be  an  heritable  creditor 
with  a  power  of  sale,  provided  that  creditor  has  not  taken  steps  to 
sell,  or,  after  taking  such  steps,  has  unduly  delayed.  This  course, 
however,  will  not  readily  be  taken  in  such  circumstances,  because  the 
trustee  can  only  sell,  when  the  heritable  creditors  do  not  consent, 
under  burden  of  the  securities  preferable  to  his  own  right  When  a 
public  sale  is  resolved  upon,  it  is  made  at  the  upset  price  fixed  by 
the  trustee  with  consent  of  the  commissioners.    He  grants  a  disposi- 


Trustee's 
title,  where 
bahkrupt 

DEAD. 


8alb  by 

TRUSTEE. 


See§  114, 
19  &  20  Vict. 
c79. 


•  Seo  §  102  Bankraptcj  (Scotland)  Act,  1856. 
t  Now  provided  by  §  105  of  the  above  Act. 
X  Now  enacted  by  §  106  of  the  above  Act. 
§  Now  provided  by  §  103  of  the  above  Act 
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tion  also  with  tlieir  consent  to  the  purchaser,  which  conveys  whatever     Pabt  III. 
right  is  in  the  trustee,  and  discharges  all  securities  not  preferable  to  Chapter  III. 
his  right,  and  all  diligence  not  completed  at  the  date  of  sequestration.  s%^a,  p.  742. 
Upon  the  principle  of  the  decision  in  the  case  of  The  York  Buildings  11  D.  338. 
Company,  tlie  trustee  may  not  purchase ;  and  in  Brown  v.  Burt,  23d 
December  1848,  a  purchase  by  the  trustee's  son  was  held  void  as 
being  truly  for  behoof  of  the  trustee  himself.     The  trustee  may  sell  §  9i,  2  &  3 
with  consent  of  an  heritable  creditor  having  a  power  of  sale ;  and  the  ^^^  §^113,' 
conveyance  in  this  case  effectually  discharges  the  property  of  secu- 19  &  20  Vict 
rities  preferable  to  the  consenting  creditor  in  so  far  as  they  are^* 
liquidated,  and  of  the  consenting  creditor's  security,  whether  it  is 
paid  or  not,  and  of  all  postponed  securities.     A  creditor  may  sell  by 
virtue  of  his  own  power  of  sale,  notwithstanding  the  sequestration, 
and  the  trustee  may  concur  to  fortify  the  title,  and  he,  or  any  credi- 
tor preferable  to  him,  may  compel  the  selling  creditor  to  account 
for  the  reversion  of  the  price.    When  the  trustee  sells  with  concur- 
rence of  an  heritable  creditor,  that  creditor,  though  thus  occupying 
the  position  of  exposer,  may  validly  purchase  in  terms  of  the  99th 
section  of  the  Statute,  which  provides  generally,  that,  when  any  part 
of  a  sequestrated  estate  is  sold  by  virtue  of  the  Act,  it  shall  be  law- 
ful for  any  creditor  to  purchase;*   Cruickshank  \.  WiUiams,  15thnD. 6i4. 
February  1849. 

We  have  spoken  hitherto  of  public  voluntary  saleaf    If  a  judicial  JumciAL  sale 
sale  is  fixed  upon,  the  trustee  institutes  the  action,  which  in  this  case 
may  include  either  a  part  of  the  estate,  or  the  whole  of  it.    The  act 
of  sequestration  is  sufficient  proof  of  bankruptcy.      The  heritable 
creditors  in  possession  are  alone  entitled  to  be  cited,  and,  when  the 
estate  is  sold,  payment  of  the  residue  of  the  price  being  made  to  the  §  93. 
trustee  after  satisfying  the  preferable  securities,  the  trustee's  dis- 
charge with  the  decree  of  sale  frees  and  disburdens  the  estate  in  the 
same  way  as  a  decree  in  an  action  of  ranking  and  sale. 

The  heritable  creditors  are  exempted  from  the  expense  of  the  §94. 
^^(/uestration,  and  they  are  only  liable  for  the  expense  of  selling  the 
loritable  estate,  when  the  sale  is  consented  to  by  them.| 

4.  Adjudication  in  Implement — This  is  a  process  for  obtaining  the  Puuihwe  of 
idicial    completion  of  imperfect  conveyances,  or  of  obligations  to  m  implbmekt. 
nvey,  Mrhere,  from  any  circumstance,  implement  of  the  obligation, 
a  complete  conveyance,  cannot  be  obtained  voluntarily.     It  is  by 

See  this  enactment  as  now  contained  in  §  120  Bankniptcy  (Scotland)  Act,  1856* 
T7ie  Bankruptcy  (Scotland)  Act,  1856,  by  §  116  provides  that  it  shall  be  competent  to 
trustee,  "witli  concurrence  of  a  mt^jority  of  the  creditors  in  number  and  value,  and  of  the 
tibJo   creditors,  if  any,  and  of  the  accountant,  to  sell  the  heritable  estate  by  private 
all). 

The   provisions  referred  to  as  contained  in  §§  93  and  94  of  2  &  3  Vict.  c.  41,  repealed 
viuly  mentioiied,  have  not  been  re-enacted  in  the  Bankruptcy  (Scotland)  Act,  1856. 
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Pabt  III.  this  proceeding  that  a  complete  title  is  obtained,  where  dispositions 
CuAFTBR  III.  ^^^®  ^^^  granted  without  procuratory  or  precept,  or  the  purchaser  s 
right  stands  upon  minutes  of  sale  only,  or  in  loans,  where  there  is  an 
obligation  to  give  heritable  security,  or  the  bond  granted  is  insuffi- 
cient.  It  is  used  also  to  transfer  entailed  estates,  when  the  next  heir 
obtains  a  right  through  the  succession  of  the  heir  in  possession  to 
another  estate ;  and,  when  there  is  no  heir,  an  imperfect  conveyance 
is  made  effectual  by  adjudication  in  implement  directed  against  the 
Crown  as  ultimus  hcBrea. 

The  process  was  formerly  incompetent,  until  the  holder  of  the  im- 
perfect conveyance  had  obtained  decree  and  letters  of  homing  against 
the  grantor;  but  the  action  may  now  proceed  without  such  steps. 
2  BcU*s  App.    Lord  Campbell,  in  the  case  of  Lumsden  v.  Lumsden,  states,  that  a 
^^^'  decree  and  charge  are  necessary,  where  the  action  proceeds  upon  a 

verbal  bargain  validated  by  rei  interventus,  before  the  summons  of 
adjudication  in  implement  can  be  instituted.  But  that  does  not 
Inst.  ii.  12, 50.  appear  consistent  with  the  doctrine  delivered  by  Erskine. 
1.  AixjuoicA-  In  order  to  a  clear  exposition  of  the  nature  of  the  proceeding,  we 
^'•^'L'!^^  ^^*11  take,  first,  the  case  of  an  action  of  adjudication  in  implement 
ORANTBROF  dircctcd  agalust  the  grantor  of  the  obligation  or  imperfect  convej- 
oBuoATioN.      ^^^Q     jjj  |.jj^  Juridical  Styles,  we  have  the  form  of  a  summons,  the 

ground  of  action  being  a  minute  of  sale.*  The  terms  of  the  minute 
are  narrated,  and  that  it  has  not  been  implemented.  Whatever  mar 
be  the  ground  of  this  action,  it  must  be  accurately  set  forth.    In 

12  D.  818.  WUkie  or  Smith  v.  Flowerdew,  5th  March  1850,  a  decree  of  adjudica- 
tion was  found  totally  null,  in  consequence  of  error  in  reciting  the 
date  of  an  assignation  upon  which  it  proceeded.  The  conclusions  are, 
that  the  lands  should  be  adjudged  from  the  defender,  and  declared  to 
belong  to  the  pursuer,  heritably  and  irredeemably,  in  implement  of 
the  obligations  in  the  minute — that  the  pursuer  and  his  heirs,  ic, 
should  be  ordained  to  be  infeft  to  be  holden  a  me,  and  homing  against 
superiors  directed  for  that  purpose — that  the  defender  be  ordained  to 
disburden  the  lands  of  incumbrances,  and  free  the  purchaser  of  public 
burdens,  &c. — and  that  the  titles  should  be  produced  and  delivered. 

Decrkk  AMD  Decree  in  terms  of  these  conclusions  enabled  the  pursuer  to  resort  to 
the  superior  for  a  charter  of  adjudication,  and  his  title  was  completed 
by  infeftment.  By  the  19th  section  of  the  Lands  Transference  Act, 
decrees  of  adjudication  in  implement,  as  well  as  of  sale,  are  to  contain 

CoMPLKTioK  OF  warraut  of  infeftment  amevdde  me,  and  the  adjudger  may  com- 
plete his  title  either  by  resorting  to  the  superior  for  an  entry,  or  by 
infcfting  and  holding  base  of  the  party  adjudged  from,  until  confir- 
mation. This  is  a  good  title,  although  subinfeudation  be  prohibited. 
It  has  been  assumed,  that  the  grantor  of  the  minute  of  sale  was 
infeft.     If  he  was  not,  then  the  decree  transfers  to  the  purchaser  his 

*  See,  aa  to  fonn  of  summoDS,  sivpra^  p.  739,  note. 
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personal  right,  by  means  of  which  he  may  procure  himself  infeft  upon     Part  III. 
the  warrant  of  the  defender's  author.  Chaptmi  III. 

When  it  is  necessary  for  an  adjudger  in  implement  to  ask  an  entry 
of  the  superior,  it  is  an  unsettled  point,  whether,  like  the  creditor  in 
an  adjudication  for  debt,  he  is  entitled  to  obtain  a  charter  without  pro- 
duction of  the  debtor's  titles ;  Alexander  v.  Medfeam,  25th  June  1841.  3  D.  1098. 

When  the  granter  of  the  imperfect  conveyance  is  dead,  judicial  2.  Awddica- 
implement  of  his  obligation  is  obtained  by  proceeding  against  his  "^^  ^'here 
heir.    Material  changes  in  this  procedure  have  been  made  by  the  oramtee  of 
Lands  Transference  Act ;  but,  in  order  to  understand  its  enactments,  ^g^^"^*  " 
as  well  as  for  preparation  to  examine  a  progress  containing  an  adju- 
dication in  implement  according  to  the  previous  forms,  it  is  necessary 
to  understand  the  old  procedure. 

The  first  step  was  to  fix  upon  the  heir  liability  for  his  ancestor's  Procsduhe 
obligation.    This  was  done,  in  terms  of  the  Act  1540,  cap.  106,  by  tJJ^^'^^^^^b 
letters  of  general  charge,  by  which  the  heir  was  charged  to  enter  Act. 
himself  as  heir  to  his  ancestor,  in  order  that  the  same  recourse  might  gekerIl" 
ha  had  against,  him  which  would  have  been  competent  against  thecHXROE. 
ancestor,  if  alive,  with  certification,  that,  if  he  should  fail  to  enter, 
that  should  not  prevent  the  charger's  remedy.     The  effect  of  the 
general  charge  was  fictione  juris  the  same  as  that  of  a  general  ser- 
vice, riz.,  to  establish  in  the  heir  a  representation  of  the  ancestor, 
and  consequent  liability  to  implement  his  obligation.     The  repre-  Summonh  op 
seDtation  being  thus  created,  the  next  step  was  to  constitute  the  ^^*j^™^,5[ 
debt  against  the  heir  by  a  summons  of  constitution,  founded  upon 
the  imperfect  conveyance  and  the  general  charge,  and  concluding, 
that  the  lieir  shall  be  ordained  to  make  up  titles  in  his  own  person, 
^nd  dispone  the  lands  to  {he  pursuer.     There  is  also  a  conclusion  for 
expenses,  if  the  heir  should  appear  and  oppose ;  but  it  is  a  general 
rule,  that  a  party  must  himself  bear  the  expense  of  constituting  a 

debt  against  the  heir.     If  the  heir  did  not  appear  in  the  action  of  ^^cREBOFcosf- 
a'AA-  J  J  -      J.    \.'  e  i.«i'         V'         •      8TITUT10H  IK 

constitution^  decree  passed  agamst  him  of  course,  subjecting  him  m  absbnck. 
perforniance  of  the  ancestor's  obligation  as  lawfully  charged  to  enter 
bcir;  and  that  was  an  effectual  constitution  of  the  obligation  against 
lim,  as  liable  passivh  to  implement  it. 

The  next  step  was  to  establish  in  the  heir  a  fictitious  title  which  Special 
hould  in  the  eye  of  the  law  be  regarded  as  equivalent  to  the  service  ^°^®"' 
y  which  an  heir's  title  is  made  up  to  his  ancestor's  estate  To  lands, 
1  which  the  ancestor  was  infeft,  the  heir  enters  by  special  servica 
fter  the  decree  of  constitution  he  was  served  with  letters  of  special 
arge,  narrating  the  imperfect  conveyance,  the  general  charge,  and 
e  decree  of  constitution,  and  charging  him  to  enter  heir  in  special, 
th  certification,  that,  upon  his  failure,  the  complainer  should  have 
ludication  and  other  diligence  against  him  as  charged  to  enter  in 
ciaJ. 
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Part  III.         If  the  ancestor  was  not  infeft,  then  the  fictitious  title  was  created 
Chaffer  III.  ^7  letters  of  general  special  charge  as  equivalent  to  a  general  service, 
General  BPE-   whereby  personal  rights  to  lands  are  transmitted.     These  second 
ciAL  CHARGE,    chargcs  were  upon  twenty  days,  after  which  the  summons  of  adjudi- 
cation in  implement  was  instituted,  founding  upon  the  whole  pre- 
vious procedure,  and  concluding,  that  the  lands  should  be  adjudged 
from  the  heir  as  charged  to  enter,  and  representing  his  ancestor  upon 
the  passive  titles,  and  should  be  ordained  to  belong  to  the  pursuer  in 
implement  of  the  minute  of  sale  or  other  obligation.     There  is  a  con- 
clusion also  for  infeftment,  and  homing  against  the  superior,  and  for 
production  and  delivery  of  the  titles. 

Those  were  the  steps  in  the  event  of  the  heir  making  no  appear- 
ance.    He  might  appear,  however,  in  the  action  of  constitution,  and 
renounce  the  succession.     If  he  did  so,  then  there  could  be  no  decer- 
niture  against  him,  nor  any  charge  to  establish  in  his  person  a  title  to 
Decree  OP  CON-  the  lands,  which  he  had  renounced.     Instead  of  a  decree  against  the 
heir,  therefore,  there  was  pronounced  in  the  action  of  constitution  a 
decree  against  the  hcereditas  jacens  of  the  deceased,  which  was  thus 
made  liable  to  the  pursuer's  diligence.     This  was  called  a  decree 
cognitionis  causa,  the  effect  of  it  being  to  ascertain  the  amount  of  the 
deceased  party's  debt  or  obligation,  for  which  his  lands  might  be 
adjudged. 
Adjudication       Having  obtained  decree  cognitionis  causd,  the  purchaser  instituted 
IN  utFLEMEKT    summous  of  adjudication  in  implement  contra  hcereditatem  jacefUem, 
taUmjacentem.  founding  upon  the  general  charge  and  decree  of  constitution,  and 
concluding,  that  the  lands  should  be  adjudged  to  the  pursuer,  with 
decree  for  his  infeftment,  and  for  homing  against  superiors. 

Decree  pronounced  upon  the  action  of  adjudication  in  either  of 
the  forms  now  specified,  enabled  the  pursuer  to  obtain  an  entry  from 
the  superior  with  infeftment,  which  effectually  vested  him  in  the 
property. 

The  same  mode  of  procedure  was  competent  when  the  heir  himself 
was  the  debtor  or  obligant,  in  order  to  transfer  to  the  party  holding 
his  obligation  the  heritable  property  to  which  the  heir  had  made  up 
no  title ;  but  with  this  exception,  that,  in  this  case,  the  heir  being 
himself  debtor,  there  was  no  room  for  a  general  chai^ge,  and  no  occa- 
sion for  an  action  of  constitution ;  but,  in  every  other  respect,  the 
steps  were  the  sama 

Important  alterations  have  been  made  on  this  matter  by  10  &  11 
LWHED  BY  10  &  yj^jj;  ca,p.  48,  which,  in  the  6th  section,  declares  it  no  longer  compe- 
tent to  use  letters  of  general,  or  special,  or  general  special  chaige. 
In  the  action  of  constitution,  the  citation  upon,  and  execution  of,  the 
summons,  are  declared  equivalent  to  a  general  chaise  with  inducia 
expiring  at  the  same  date  as  the  tnduciw  of  the  summons,  which 
must  be  a  date  beyond  the  date  of  the  expiration  of  the  anmu  deli- 
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heraiidi;  Mackintosh  y.  Macqueen,  9tli  July  1829.    The  execution  of     Pabt  III. 
the  summons  is  to  infer  the  same  certification  as  the  general  charge  chapter  III 
did ;  and  there  may  be  the  same  procedure  and  decree.    By  the  same  7  S.  882. 
enactment,  in  a  process  of  adjudication  following  upon  a  decree  of 
constitution,  or  directed  against  an  heir  upon  his  own  debt  or  obliga- 
tioD^  a  special  charge,  or  general  special  charge,  as  the  case  may 
require,  is  to  be  applied  in  the  execution  of  the  summons,  the 
inducicB  expiring  at  the  same  time,  and  with  the  same  certification 
inferred;  and  the  subsequent  procedure  and  decree  are  to  be  the 
same  as  heretofore. 

The  actions  of  constitution  and  adjudication  may  be  combined,  CoHHTrronoN 
when  it  is  anticipated  that  the  heir  will  renounce ;  and,  in  this  case,  tion  cwibused' 
it  is  provided  by  the  same  clause  of  the  Lands  Transference  Act,  that 
the  sentences  of  constitution  and  adjudication  may  be  contained  in 
the  same  interlocutor,  and  in  the  same  extract.    This  facility,  how- 
every  is  only  available  when  the  heir  renounces,  as  anticipated.     If 
he  does  not  renounce,  there  must  be  that  which  is  now  equivalent  to 
n  special  or  general  special  charge,  viz.,  the  execution  of  a  summons 
of  adjudication.    When  in  a  combined  action  of  constitution  and 
a^fjudication,  therefore,  the  heir  does  not  renounce,  there  must  be  a 
separate  summons  of  adjudication ;  jBrot(m«v.TFbod,28th  Januaryl851. 13  d.  543. 

After  decree  is  pronounced,  an  abbreviate  of  its  contents  is  signed  Abbbetjate. 
by  the  extractor  and  recorded  in  the  register  of  abbreviates  of  adju- 
dication  within  sixty  days,  as  directed  by  the  Act  1661,  cap.  31.  IG6I,  c3i. 
This  is  necessary,  if  the  superior  is  to  be  applied  to ;  but,  as  the  Act 
in  its  conclusion  reserves  the  effect  of  farther  diligence  by  infeftment 
or  charges  according  to  their  priority  pr(yut  de  jure,  the  failure  to 
record  an  abbreviate  does  not  deprive  the  adjudication  first  followed 
by  infeftment  of  its  right  of  preference ;   Charteris  v.  Yomig,  2d  5  Br.  Supp. 
February  1714.     An  error  in  the  record  of  the  abbreviate  may  be  ^^^* 
corrected  by  the  authority  of  the  Court ;  Steven,  14th  June  1848.        10  D.  1287. 

The  observations  already  made  in  regard  to  completing  the  title  of 
the  purchaser  in  an  action  of  sale  also  apply  here,  the  decree  now 
containing^,  in  terms  of  the  Lands  Transference  Act,  a  warrant  of 
infeftment  by  alternative  methods  of  holding.* 

*  In  Z/tddlc  V.  Thomsoiiy  17tb  November  1856,  an  adjadication  in  implement  was  unde-  18  D.  61. 

l^oded^  and  the  question  arose,  whether,  when  the  heir  toas  vnenteredy  the  decree  of  adjudi- 

(^tion  could   competently  contain  a  warrant  to  infeft  in  terms  of  the  Lands  Transference 

Act,  §  19.      Tliis  authorizes  the  Court  of  Session,  in  all  cases  when  pronouncing  decree  of 

if/j*idjcation,  tn  grant  warrant  for  infefting  the  adjudger ;  and  then  it  proceeds  to  provide, 

iliat,  ^ehere   **  the  party  adjudged  from"  is  entered  with  the  superior,  or  is  in  a  situation  to 

■hnr^  the  superior  to  grant  entry  by  confirmation,  t^e  adjudger  may  complete  his  title  by 

aking  infef^kment  in  virtue  of  the  warrant  on  the  decree.    The  Court  held,  that  the  decree 

r  adjudication  here  might  competently  contain  a  warrant  to  infeft,  but  that  such  warrant 

vis  entirely  ttt   the  risk  of  the  person  asking  it ;  and  they  refused  to  express  any  opinion, 

hot  her  in    this  case,  or  in  all  cases,  the  party  might  safely  take  the  warrant,  and  under 

?jat  circusnst&nces  he  might  or  might  not  act  upon  it. 


^" 
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PaxtIII.         There  is  no  room  in  the  adjudication  in  implement  for  a  leg&l 
Chapteb  in.  reversion,  the  transference  by  means  of  this  process  being  absolute 
CoMPKTmoRs    and  irredeemable.    Neither  can  there  be  place  for  a  pari  passu  pre- 
ference, as  there  is  under  the  statutory  provisions  with  regard  to 
adjudications  for  debt.     The  party  who  first  obtained  decree  of  adju- 
dication in  implement  was  held  to  exclude  another  party  craving 
adjudication  of  the  same  subject,  although  they  came^  into  Court 
together,  and  the  cases  appeared  in  the  roll  of  the  same  day ;   WrifflU 
V.  Murray,  29th  June  1821.     The  preference  is,  of  course,  secured 
by  the  party  who  first  obtains  an  effectual  infeftment,  either  by  the 
use  of  the  personal  right  of  the  defender,  or  by  sasine  upon  the 
decree  holding  base  of  the  defender,  or  upon  a  charter  obtained  from 
the  superior.    In  Sinclair  v.  Sinclair,  21st  June  1704,  the  preference 
was  given  to  a  second  adjudication,  the  superior  having  been  first 
charged  upon  it,  which  is  equivalent  to  an  infeftment.     The  superior 
cannot  avail  himself  of  his  position  to  defeat  the  priority  of  another 
party.     In  Macgregor,  Ac  v.  Ma^cdonaldy  Ac,  9th  March  1843,  a  pre> 
ference  was  refused  to  a  first  charter  and  infeftment,  because  granted 
by  superiors  in  favour  of  themselves,  after  having  some  months  before 
refused  a  charter  to  a  competitor. 


M.  56. 


5D.  888. 


IV.  Transmission  of  hebitablb  bights  fbom  thb  dbad  to  thb  uving. 


RlOHTB  TRAM8- 
HlTTma  ip90 

jure. 


M.  12874. 
F.C. 


M.  5184. 


1.  Service, 

There  are  certain  rights  which  are  transmitted  ipso  jure,  without 
any  judicial  form  or  process,  immediately  upon  the  death  of  the  pro- 
prietor to  his  heir.  Of  these  rights  the  most  important  are  leases,  in 
which  the  rule  mortuus  sasit  vivum — otherwise  a  stranger  to  our  law 
— has  place.**^  Titles  and  offices  of  dignity  also  are  transmitted  jure 
sanguinis,  and,  along  with  heirship  moveables,  need  no  formal  trans- 
ference. The  jus  crediti  bestowed  upon  the  heir  by  a  marriage  con- 
tract passes  into  his  person  without  service,  in  so  far  as  regards  the 
right  to  sue  for  implement  of  the  obligation,  because,  with  respect  to 
the  obligation,  he  is  a  creditor,  and  not  an  heir ;  Finiayson  v.  Finlay- 
son,  9th  December  1760 ;  Ogilvy  v.  Ogilvy,  (fee,  16th  December  1817. 
But,  if  the  obligation  has  been  implemented  by  securing  the  provi- 
sion, it  is  thereby  converted  into  a  right  which  must  be  taken  by 
service.  The  substitute  in  a  moveable  bond  named  immediately 
after  the  creditor  does  not  require  service ;  Wilson  v.  Sellers,  6th 
July  1757.     And  this  rule  ^applies  to  heritable  bonds  not  completed 


20&21  Vict, 
r.  26. 


*  The  Registration  of  Leases  (Scotland)  Act,  1857,  has  introduced  varions  fonnB  of  making 
up  titles  to  leases  registered  under  the  Act,  similar  to  the  forms  used  in  regard  to  the  suc- 
cession to  heritable  securities.  Reference  is  made  to  the  proyimons  of  this  Act,  mfirOy  pp. 
826-8. 
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by  sasine.    But  a  substitute  who  is  called  nominatim  second  after     Pabt  III. 

the  creditor  requires  service  to  prove  the  failure  of  those  named  Chaptbr  III. 

before  him.    Service  is  also  necessary  to  transmit  bonds  taken  in 

favour  of  heirs  secluding  executors,   or  in  favour  of  heirs-male. 

Furniture  destined  in  an  entail  along  with  lands  is  transmitted  by  M.  voce  "  Ser- 

possession  without  service ;  Veitch  v.  Young,  26th  May  1808.  u  tZ^^ovT^'"' 

With  regard  to  heritable  rights,  from  what  has  already  been  stated  App«.  No.  4. 
on  the  subject  of  transmission  intuitu  mortis,  it  is  evident,  that, 
wherever  a  conveyance  has  been  executed  to  take  effect  at  the 
grantor's  death,  there  is  no  need  of  any  judicial  inquiry  to  transmit 
his  property,  since  he  has  already  by  his  own  act  per  verba  de  pre- 
senti  transferred  it  to  a  disponee  named  by  himself,  and  this  disposi- 
tion, as  it  bears  the  form,  so  it  receives  the  effect,  of  a  conveyance 
inter  vivos. 

But,  when  there  is  no  conveyance  from  the  party  last  vested,  a  Service. 
judicial  inquiry  is  indispensable,  to  ascertain  who  is  entitled  to  the 
character  of  his  heir,  because  the  fee  of  lands  cannot  under  any  cir- 
cumstances be  transmitted  without  writing.      This  principle  is  so 
strong,  that  one  even  who  is  substituted  nominatim  in  a  disposition  Service  neces- 
or  entail  cannot  be  vested  in  the  property  after  the  death  of  a  prior  *'^*^'  where 
member  by  the  force  of  the  destination,  but  must  have  the  estate 
conveyed  by  service  out  of  his  hcereditas  ja^cens  into  his  own  person. 
The  principle  holds  also,  whether  the  ancestor's  right  was  feudally 
complete  or  merely  personal,  the  judicial  transmission  by  service 
being  equally  necessary  in  both  cases;  Livingstone  v.  Lord  Napier,  M.16409; 
9tb  March  1767.     This  was  a  conveyance  by  the  Countess  of  Find- ^j^f »  ^- ^• 
later  in  favour  of  herself  and  her  husband  in  conjunct  fee  and  liferent 
for  his   liferent  allenarly,  and  to  James  Livingstone.     Upon  the 
death  of  the  Countess,  James  Livingstone  took  infeftment  without 
>ervice  ;  but  it  was  held,  that  the  deceased  Countess  was  not  thereby 
divested.      By  the  terms  of  the  disposition,  the  fee  was  taken  in  the 
irst  place  to  the  Countess  herself,  and  James  Livingstone  was  an 
leir  substitute.     The  fee,  therefore,  being  in  the  hcereditas  of  the 
'ountess,  could  only  be  transferred  by  service.     In  Gordon  v.  M'Cul-  Bell's  Svo 
>cA,  24th   February  J  791,  the  destination  of  entail  was  to  myself,  ^^^^*  ^®^- 
id  to  David,  my  son  ;  the  entailer  being  here  also  still  the  fiar,  and 
avid  a  substitute,  the  latter  could  not  take  the  succession  without 
rvice. 

The  fee,  then,  whether  under  a  feudal  right  or  a  personal  right  Who  botitled 
ving  been  vested  in  the  deceased — Who  is  entitled  to  be  served  ™  ^^^^  ^ 
'yn    liis    death?    The  answer  is,  the  nearest  heir  existing,  none 
xer   being  either  bom  or  in  utero  at  the  time  of  service ;  Lord 
^^ntst^tcLr't   v.   Lady  Mackenzie  {various  doites,   1707  to   1710).  M.  14093. 
311  subsequently  a  nearer  heir  appears,  the  one  served  must  divest 
soJf  in  bis  favour,  and  will  be  reckoned  a  trustee  for  him  during 
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the  period  of  his  possession;  but  bond  fide  contractions  during  the 
possession  are  effectual  against  the  heir,  as,  for  example,  the  jointure 
in  an  antenuptial  contract  of  marriage ;  Macdonald  v.  Mackitinon, 
15th  February  1765,  affirmed  on  appeal  25th  February  1771. 

In  serving  an  heir,  the  first  thing  to  be  ascertained  is,  who  was 
last  vest  in  the  fee.  If  the  deceased  possessed  upon  a  feudal  or  per- 
sonal title  not  limited,  it  is  clear  that  he  was  the  fiar,  and  the 
estate  being  in  his  hcereditas  jacens^  it  roust  be  taken  out  of  it  by  a 
service  adapted  to  the  state  of  his  title,  according  to  the  rules  which 
we  shall  presently  explain.  But  the  course  is  less  clear,  when  the 
title  is  not  thus  simple,  but  bestows  rights  upon  more  than  one 
party ;  and  here  we  are  carefully  to  distinguish  the  rights  of  those 
who  are  called,  and  the  effect  produced  upon  the  title  of  the  disponer 
by  the  terms  in  which  he  calls  them. 

When  the  granter  of  a  disposition  does  not  dispone  to  himself  in 
the  first  instance,  but  directly  to  A.,  whom  failing  to  B.,  then  if  A. 
(the  institute)  survive  the  disponer,  and  possess  without  making  up  a 
title,  how  shall  B.  proceed  upon  the  death  of  A.?    Where  is  the  fee? 
It  may  be  that  the  feudal  right  remained  in  the  disponer,  but  the 
personal  right  of  fee  was  transmitted  by  the  disposition  to  A.,  the 
institute,  who  died,  therefore,  vested  in  the  fee.     Thus,  a  service  bj 
B.  to  the  disponer  would  be  inept.     He  must  serve  as  heir  to  A.,  who 
had  the  personal  right.     This  is  the  rule  delivered  by  Mr.  Erskine, 
and  it  is  illustrated  in  Hay  v.  Hay,  30th  June  1758.     Here,  a  father 
conveyed  his  estate  in  his  son's  marriage  contract  to  the  son  nomina- 
tim,  and  the  heirs-male  of  the  son  by  that  or  any  other  marriage, 
whom  failing  to  the  granter  himself.    The  disponee  having  died 
without  male  issue,  the  property  reverted  in  terms  of  the  destination 
to  the  father,  who  entered  without  making  up  any  title,  but  it  was 
found  that  he  ought  to  have  had  a  general  service.     In  Dennistoun 
V.  Crickton,  5th  February  1824,  a  proprietrix  disponed  to  herself 
in  liferent,  and  to  A.  in  fee,  whom  failing  to  a  series  of  substitutes. 
One  of  these  substitutes  having  served  heir  to  the  granter  of  the 
disposition,  the  title  was  found  inept,  inasmuch  as  she  was  liferenter 
merely,  and  the  service  ought  to  have  connected  the  party  served 
with  a  disponee  who  survived  her,  and  possessed  on  the  personal 
right  as  fiar. 

But,  when  the  first  substitute  is  only  called  after  heirs  of  the 
grantor's  body,  then  his  heirs  being  first  called,  the  fee  is  held  still  to 
remain  with  the  granter,  and  the  destination  is  to  be  taken,  as  if  he 
had  first  instituted  himself.  The  fee  thus  remaining  with  the  granter, 
the  service  of  the  institute  or  any  substitute  must  be  to  him  ;  Gredi- 
tars  of  Carlton  v.  Gordon,  8th  February  I74a  (Lord  Kilkbbiuk's 
report  states  the  facts  correctly.)  The  case  of  Peacock  v.  Olen,  22d 
June  1826,  is  to  the  same  effect.    The  disposition  was  to  heirs  of  the 
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granter's  body  of  his.  present  or  any  future  marriage  in  fee,  whom     Part  III. 
/ailing  to  William  Beattie.     There  were  no  heirs.    William  Beattie  Chapter  III 
took  infeftment  on  the  disposition  without  service,  and  granted  a 
security  for  ^1000.     He  afterwards  became  bankrupt,  and  the  assig- 
nees for  behoof  of  his  creditors  made  up  titles  by  adjudication  upon 
charges  to  Beattie  to  enter  heir,  whereby  he  W9^  fictione  juris  con- 
nected with  the  grantor  of  the  disposition  under  a  passive  title.     The 
assignees  then  challenged  the  security,  which  was  reduced  upon  the 
grounds  that  the  conveyance,  being  taken  first  to  heirs  of  the  granter's 
body,  the  fee  remained  in  him,  and  that  a  service  was  also  necessary, 
inasmuch  as  without  it  the  notary  who  gave  infeftment  to  William 
Seattle  had  no  evidence  of  the  failure  of  heirs,  and  that  the  sasine 
was  inept  under  the  Act  1693  without  specifying  the  service. 

Much  difference  of  opinion  has  prevailed  with  regard  to  the  proper  Procedure, 
form  of  procedure,  where  the  institute  first  called  dies  before  the  rvTEFRvT^' 
testator,  the  questions  being — (1.)  Whether,  the  deed  remaining  un-  ^eceabes  tes: 
delivered,  any  right  vests  in  the  institute  during  the  testator's  life  ? 
and  (2.)  If  no  right  vests  in  a  predeceasing  institute,  then  how  are 
the  parties  called  after  him  to  make  up  their  titles  ?  •  They  cannot 
serve  to  the  institute,  if  no  right  vested  in  him,  nor  can  they  serve 
to  the  testator,  if  he  disponed  the  fee.     Are  the  substitutes  then 
conditional  institutes  ?  and,  if  so,  what  is  necessary  to  establish  that 
character,  and  to  complete  this  right  ?     These  questions  occurred  in 
the  case  of  Colquhoun  v.  Colquhoun,  8th  July  1831  ;  and  the  opinions  9  S.  911 ; 
of  the  Court  were  given  upon  a  remit  from  the  House  of  Lords,  and  57    ^' 
it  was  decided  by  the  judgment  of  the  majority,  opposed  to  the 
unanimous  opinion  of  the  First  Division,  that  a  service  to  the  entailer 
in  such  circumstances  is  inept,  and  gives  the  party  served  no  right 
to  the  procuratory  or  precept — that  the  institute  having  predeceased 
the  granter,  no  right  had  vested  in  him — and  that  the  surviving 
party  next  called  after  the  institute  was  a  conditional  institute,  and 
should  make  up  his  title  by  obtaining  a  decree  of  declarator,  that  the 
first  institute  had  failed,  and  that  ho  was  entitled  as  conditional 
institute  to  use  the  procuratory  and  precept — farther,  that  if  the  con- 
ditional  institute  should  die  without  expeding  a  title,  the  next  sub- 
stitute should  have  it  judicially  declared  who  was  the  conditional 
institute   that  survived  the  testator,  and  serve  heir  to  such  condi- 
tional instituta     The  decision  o{  Murray  v.  Murray^  21st  May  1833,  n  8.  629 
was  inconsistent  with  that  of  Colquhoun,  inasmuch  as  service  was 
found   to   have  been  effectually  expede  to  a  party  called  as  institute 
vlio  had  predeceased  the  testator.     The  principles  recognised  in  these 
wo  decisions  were  in  some  respects  repudiated  in  a  subsequent  case, 
rhich   underwent  very  full  and  careful  investigation  ;  Fogo  v.  Fogo,  2  D.  651 ; 
oth  February  1840 ;  House  of  Lords,  18th  August  1 843.    Here,  the  \^}^2iS^ 
fstatoT   disponed  to  A.  and  his  heirs,  whom  failing  to  B.  and  her  L.  c.  36. 
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Part  III.  heirs,  whom  failing  to  C.  A.  and  B.,  the  institute  and  first  substi- 
Chafter  hi.  ^^te,  predeceased  the  testator.  C,  the  party  third  called,  served  heir 
to  A.  the  institute,  and  made  up  a  title  upon  that  servica  It  was 
found  by  the  opinion  of  the  majority  of  the  Judges,  and  confinaed 
by  that  of  the  Lord  Chancellor,  that,  upon  the  death  of  the  testatrix, 
the  right  to  the  lands  vested  in  C.  by  the  predecease  of  the  institute 
and  first  substitute ;  and  it  would,  therefore,  appear,  althoagh  not 
expressly  decided,  that  her  service  to  the  first  institute  was  anneces- 
sary.  But  it  was  agreed  here,  that  there  is  no  sufiicient  authority  or 
principle  to  justify  proceeding  by  declarator  in  such  a  case.  That 
portion  of  the  decision  in  the  case  of  Colquhoun  is  no  longer,  there- 
fore, of  any  authority ;  and,  although  a  declarator  for  the  purpose  of 
proving  the  fact  in  such  circumstances  cannot  be  objected  to,  it  can 
no  longer  be  regarded  as  a  step  of  conveyancing  in  transmitting  the 
right  of  a  deceased  party  to  his  successor. 


SERVE  IN  PRO- 
PER CHARACTER 


Heir  mlot  Having  ascertained  who  was  last  vest  in  the  fee,  it  is  next  neces- 

sary to  determine  the  proper  character  in  which  the  next  heir  is  to 
be  served.  Where  there  is  no  destination  in  force,  whereby  the  role 
of  legal  succession  is  controlled,  the  service  of  the  claimant  as  next 
and  lawful  heir  will  carry  to  him  the  right  of  all  subjects  descending 
by  law  to  the  heir  of  lina  We  do  not  here  enter  upon  the  rules  of 
succession,  as  that  subject  belongs  to  the  chair  of  Municipal  Law. 
6.  iii.  T.  8.  The  rules  are  contained  in  Mr.  Erskine's  Institutes.  But  service  as 
next  and  lawful  heir  or  heir  of  line  does  not  carry  subjects  settled  by 
special  destination,  although  the  party  served  may  be  entitled  to  take 
these  under  the  destination.  The  service  of  an  heir  claiming  under 
;  a  destination  must  be  in  the  character  of  heir  of  provision,  because 

one  may  be  heir  of  line,  although  not  entitled  by  the  destination ; 
and,  to  establish  the  character  of  heir  of  provision,  it  must  be  proved 
that  the  previous  members  of  the  destination  have  failed.    The  case 
Inst  iii.  8, 74.  will  be  fouud  voij  specially  put  by  Mr.  Erskine.     The  rule  is  illns- 
M.  14015;       trated  in  the  case  of  Edgar  v.  Maxwell,  21st  July  17^8,  where  an 
522^48^596    ^^^^'  Called  Under  a  destination  of  heirs-male  of  a  second  marriage, 
599.      '      '    having  served  as  heir-male  in  general,  the  estate  was  found  to  be  not 
thereby  transmitted.    The  service  should  have  been  as  heir-male  of 
3  S.  476.  provision.    In  Woodmass  v.  Hishp's  TrusteeSy  28tli  January  1825, 

the  substitute  in  an  heritable  bond  served  as  nearest  lawful  heir  of 
the  institute.  This  was  found  to  be  inept,  and  the  debtor  was 
decerned  to  pay  to  a  subsequent  heir  served  as  heir  of  provision  in 
general  to  the  institute,  the  fee  not  having  been  taken  up  by  the 
previous  service.  But,  where  the  character  in  the  service  neoessarilj 
implied  that  of  the  investiture,  it  was  sustained  as  sufficient ;  Hal- 
M.  14443 ;  dane  V.  Haldanes,  27th  November  1766.  The  destination  here  was 
564!**"'  ^  ^*     ^^  Patrick,  and  the  heirs-male  of  his  body.    The  heir  was  serrcd 
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"  tanquam  legitimus  et  propinquior  hoeres  PcUridi,  ejus  patris  ;"  and     Part  III. 

that  was  sustained  as  proving  that  the  claimant  was   heir-male,  chapter  III. 

Where  one  is  erroneously  served  heir  of  provision  instead  of  heir  of 

line,  that  is  not  held  to  invalidate  the  service,  provided  there  appear 

upon  the  face  of  it  evidence  that  the  party  possesses  both  characters ;  m.  14016; 

M  F.  Garruthers,  21st  June  J  749.  2  Rose,  L.'  C. 

.  ...  649. 

In  the  service  of  heirs  of  provision  it  has  always  been  considered 
proper  to  set  forth  specially  the  deed  containing  the  party's  right,  in 
order  to  make  certain  the  failure  of  the  prior  substitutes.     But  this 
was  not  formerly  reckoned  indispensable,  as  was  found  in  the  second 
branch  of  the  case  of  Hay  v.  Hay,  30th  June  1758,  where  service  as  M.  14369; 
kwM  and  nearest  heir  of  tailzie  and  provision  was  sustained,  although  I^^qq^qoo 
not  referring  to  the  deed  containing  the  destination.     The  rule  is 
now,  however,  rendered  imperative  by  the  Service  of  Heirs  Act, 
10  &  11  Vict.  cap.  47,  which  requires  that  in  all  claims  for  heirs  of  10  &  11  Vict, 
provision  the  deed  or  deeds  shall  be  distinctly  specified.  ^'  ^^*  ^  ^' 

Services  are  of  two  kinds,  Oeneral  and  Special,    A  general  service  The  general 
confers  the  character  of  heir  in  general,  and  transmits  all  rights  ex-  ^^*^^^^- 
cepting  those  which  were  perfected  by  sasine  in  the-  person  of  the 
ancestor,  and  which  can  only,  therefore,  be  transferred  by  special  ser- 
vice.   The  general  service,  therefore,  carries  riglit  to  heritable  subjects 
not  requiring  sasine,  as  reversions,  servitudes,  beneficial  rights  under 
trusts,  reserved  burdens  on  bond,  lands  secluding  executors,  heirship 
moveables,  8z;c. ;  and  also  such  heritable  rights  as  require,  but  have 
not  been  perfected  by,  sasine,  as,  for  example,  the  personal  right  under 
dispositions  and  heritable  securities,  whereon  no  infeftment  has  fol- 
lowed.    A  disposition  a  me  with  a  sasine  not  confirmed  is  carried  as 
a  personal  right  by  general  service  ;  Douglas  v.  Sornervel,  1 0th  July  M.  3008 ; 
1713.     Lord  Ivory,  however,  records  the  opinion  of  Conveyancers,  jg^^^^^^^*  ^' 
that,  in  this  case,  a  good  title  would  be  made  by  a  special  service  or 
precept  of  dare  constat  and  confirmation.     A  general  service  has  no 
effect  whatever  in  vesting  the  party  served  with  lands  in  which  the 
ancestor  died  infeft  ;  Ker  v.  Howieson,  12th  February  1708.     Here,  M.  14357; 
there  was  a  disposition  to  the  father  in  liferent,  and  to  William,  his  25^*^^**  ^'  ^* 
9on,  in  fee,  whom  failing,  to  Richard  in  fee.     Infeftment  passed  in 
favour  of  aJl  these  parties  for  their  respective  rights.     On  the  death 
)f  William,  Richard  served  heir  in  general  to  him.     His  title  was 
bund  inept,  and  a  disponee  of  Richard  was  dispossessed  by  the  next 
eir  of  William  serving  under  a  special  service.     This  decision  shows 
lat  there  cannot  be  two  fiars  with  successive  rights  infeft  at  once. 
:  was^  therefore,  necessary  that  Richard,  his  original  infeftment  being 
ept,  should  serve  to  William,  but  William  having  been  effectually 
feft  the  fee  could  only  be  transferred  to  his  heir  by  special  service. 
here  infbilment  has  followed  upon  an  heritable  security,  a  general 
-vice  is  ineffectual  to  carry  even  the  personal  obligation  contained 
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Part  III.     in  it ;  Lord  HaUcerton  v.  Drummond,  Januaxy  1 729.    Of  the  trans- 
Chapter  in.  roission  of  heritable  rights  not  requiring  sasine  by  general  Bervice 
there  is  an  example  in  CuthberUon  v.  Barr^  <fec.,  7th  March  1806, 
where  the  price  of  heritable  property  created  a  real  burden  was  found 

'"'fi'm  ti\m  "°°  *^  ^®  eflfectually  carried  by  general  service. 

App*.  No.  2.  Special  service  is  used,  and  is  necessary,  to  transmit  to  the  heir  all 

the  subjects  in  which  the  ancestor  was  infeft 


M.  14436. 
M.  voce  "  Ser 


Special  ser 

VICE. 


EXPEDIRG 
SERVICES. 


Hbadb  of  nr 

QUIXT  IN 
BRIEVES. 


1.  Old  form  of      The  mode  of  expeding  services  was  entirely  altered  in  1847 ;  but 

it  is  still  necessary  to  understand  the  former  practice,  in  order  to  test 
the  accuracy  of  titles  prepared  under  it.  The  claimant  purchased 
from  Chancery  a  brief  which  was  a  mandate  from  the  Sovereign  direct- 
ing a  Judge  to  ascertain  the  validity  of  the  claimant's  title  by  an 
inquest  or  jury  of  inquiry.  The  inquiry  could  not  proceed  until  fifteen 
days  after  the  brief  had  been  proclaimed  in  the  jurisdiction  where  the 
service  was  to  proceed.  The  jury  consisted  of  an  odd  number  of  ftnc- 
tuating  amount,  there  being  no  certain  rule,  althougli  latterly  by 
practice  the  number  was  generally  fifteen.  The  brief  for  a  general 
service  might  be  directed  to  any  Judge  Ordinary.  For  a  special  ser- 
vice, it  was  addressed  to  the  Sheriff  of  the  county  where  the  lands 
lay,  or  to  the  Sheriff-depute  or  substitute  of  Edinburgh,  as  coming  in 
place  of  the  macers,  who  formerly  exercised  judicial  functions  in  the 
service  of  heirs. 

The  brief  contained  seven  heads  of  inquiry,  of  which  the  two  first 
only  required  to  be  answered  in  the  general  service.  These  were  :— 
1.  Whether  the  deceased  died  at  the  faith  and  peace  of  the  King. 
The  death  did  not  require  to  be  proved,  that  being  a  public  fact, 
unless  it  took  place  abroad,  in  which  case  it  was  established  by  the 
evidence  of  the  magistrates  of  the  place  where  it  occurred.  The  jury 
was  required  to  find,  whether  the  deceased  died  at  the  faith  and  peace 
of  the  King,  because,  if  he  was  a  rebel,  the  claimant  could  not  be 
served,  the  estate  being  forfeited  to  the  Crown.  2.  Tlie  second  head 
was,  whether  the  claimant  was  the  next  heir  in  whatever  chamcter 
might  be  specified  in  the  claim.  It  was  necessary  to  set  forth  the 
degrees  of  propinquity,  and,  in  Earl  of  CasaUlis  v.  Earl  of  WigUm^ 
22d  July  1629,  a  service  was  set  aside,  because  every  link  was  not 
specified.  This  objection,  however,  is  not  available  to  a  party  whose 
degree  is  more  remote  than  that  of  the  claimant ;  Haw  v.  Bryden^ 
9th  March  1822.  Any  degree,  however  remote,  excludes  the  claim 
of  the  Crown  as  last  heir.  When  the  propinquity  is  recent,  it  may 
be  proved  by  witnesses — if  it  involves  a  remote  inquiry,  by  documents. 
In  a  special  service  the  claimant  was  required  to  prove  that  the  ances- 
tor died  infeft,  of  which  the  evidence  was  charter  and  sasine,  or  con- 
secutive sasines  for  forty  years,  if  there  was  no  charter — also  the  date 
of  the  death,  in  order  to  show  how  long  the  lands  had  been  in  non- 
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entry.    3.  The  third  head  was,  whether  the  claimant  were  of  lawful     Part  III. 
age.   This  referred  to  the  period  when  the  superior  of  ward  lands  chapter  III. 
could  not  be  forced  to  enter  a  vassal  of  imperfect  age.     Afterwards  it 
was  invariably  answered  in  the  affirmative,  whatever  might  be  the 
claimant's  age.     4.  The  fourth  head  demanded  the  old  and  new  ex- 
tent of  the  lands,  in  order  to  ascertain  the  extent  of  the  casualties. 
The  old  was  proved  by  former  retours,  and  the  new  valuation  by  the 
county  cess-books.     5.  The  fifth  head  inquired  of  whom  the  lands 
hold.    This  was  shown  by  the  titles,  and  these  also  furnished  the 
answer  to  the  sixth  head.     6.  This  head  required  the  duties  to  be 
specified,  the  casualties  being  different  according  to  the  nature  of  the 
duties.    If  none  were  specified,  the  holding  was  of  old  presumed  to  be 
ward.   Now,  a  Crown  holding  would  be  held  to  be  blench,  and  one 
held  of  a  subject  to  be  feu.     7.  The  last  head  was,  in  whose  hands 
the  lands  now  are.     This  enabled  the  claimant  to  obtain  exemption 
from  the  duties  of  non-entry,  if  the  lands  were  subject  to  terce  or 
courtesy.     But  this  head  was  not  in  practice  answered. 

The  service  proceeded  upon  a  claim,  in  which  the  party  answered  Prooedure 
the  different  heads  of  the  brief,  and  he  produced  his  proof  to  the  jury,  "^^^  ™"     • 
any  of  whom  might  competently  bear  evidence  in  the  case.     If  the 
jury  were  satisfied,  they  returned  a  unanimous  verdict,  finding  the 
claim  instructed  and  proven,  and  serving  the  claimant  heir  in  terms 
of  the  claim.     To  this  verdict  it  was  necessary  that  the  Judge  should  Verdict. 
interpone  his  authority.     The  verdict  also  ordained  the  service  and  Retour. 
brief  to  be  retoured  (or  returned)  to  Chancery,  an  extract  from  which 
called  the  Retour  is  the  claimant's  evidence  of  the  service.     Before 
1550  the  principal  service  was  held  of  itself  complete  evidence,  but 
Muce  that  date  no  service  has  been  esteemed  complete,  unless  retoured ; 
M'liUosh  V.  M'Intosh,  2d  February  1698.  M.  i443i. 

By  the  Statute  already  referred  to,  brieves  of  service  were  abolished  2.  New  formb 
fter  15th  November  1847,  and  a  petition  to  the  Sheriff  substituted,  ™^g7Jo^&  n 
■hich,  in  the  case  of  a  general  service,  may  either  be  to  the  Sherift'Vicr.  c.  47. 
f  the  county  of  the  deceased's  domicile,  or  to  the  Sheriflf  of  Chancery,  §§  i,  2, 3. 
new  officer  created  by  the  Act  to  exercise  the  same  jurisdiction  in 
rvices,  as  was  formerly  exercised  by  any  Sheriff  or  Judge  Ordinary.  §  27. 
here  the  deceased  had  no  domicile  in  Scotland,  the  petition  must 
to  the  Sheriff  of  Chancery.     Wlien  the  service  is  special,  it  may 
either  to  the  Sheriff  of  the  county  where  the  lands  lie,  or  to  the 
eriff  of  Chancery,  but  to  the  latter  alone  when  they  are  in  different 
ntiea. 

Pbe  petition,  which  must  be  signed  by  the  claimant,  or  a  manda-  Petition  of 
7  specially  authorized,  is  to  be  in  the  form  appended  to  the  Statute,  ^^**^^*'** 
to  aontSLin  the  same  particulars  as  before,  excepting  those  points 
ill   the   lieads  but  the  second  which  relate  to  the  peculiarities  of 
analejit  feudal  holding.   The  date  of  the  ancestor's  death  must  be  §  4. 
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Part  III. 
Chapter  III. 

§  6. 


§  9. 
§  10. 

15  D.  432. 


Decree  or 

SERVICE. 

§  12. 


16 D.  312. 


§  13. 


Who  mat 
oppose  ser- 
VICE. 


3  Br.  Supp. 
376. 

1  S.  91. 


M.  voce  "  Tail- 
"  zie,"  App»- 
No.  13. 


13  D.  125. 


4  Wil.  &  Sh. 
App.  128. 


stated.  In  services  under  entails,  the  prohibitions  and  clauses  irri- 
tant and  resolutive  may  be  omitted,  a  reference  to  them  in  specified 
terms  as  already  recorded  in  the  register  of  tailzes  or  sasines  being 
declared  equivalent  to  insertion.  There  is  a  similar  provision  with 
respect  to  real  burdens,  and  all  other  conditions  or  limitationa  The 
seventh  section  of  the  Act  directs  publication ;  and  the  petition,  ihus 
presented  and  published,  is  declared  to  have  the  same  effect  as  a  brief 
and  claim.  The  Sheriff  may  then  take  evidence  himself,  or  by  com- 
mission.  The  propinquity  of  the  claimant  may  competently  be  proved 
by  the  evidence  of  the  law  agent  in  the  service ;  Boyle,  24th  Febinaiy 
1863.  (Outer  House.)  Upon  considering  the  proof,  the  Sheriff  may 
serve  the  petitioner  in  whole  or  part,  or  refuse  to  serve  him,  his 
judgment  being  equivalent  to  the  verdict  of  the  jury  under  the 
inquest.  The  proceedings  are  then  to  be  transmitted  to  Chancery, 
the  judgment  recorded,  and  an  authenticated  extract  delivered  to  the 
party  through  the  sheriff-clerk.  When  error  in  essenUcdibus  occuis  in 
the  decree  of  service  and  in  the  books  of  Chancery,  it  must  be  cor- 
rected by  the  Judge  in  the  service,  and  not  by  the  Court  of  Session ; 
Farquhar,  23d  December  1853.  The  proceedings  before  and  after 
the  transmission  are  patent  to  the  public,  and  the  extract  decree  of 
service  is  to  have  the  full  legal  effect  of  a  retour,  and  is  challengeable 
only  by  reduction  as  in  a  retoured  service. 

No  one  is  allowed  to  oppose  who  could  not  formerly  appear  and 
oppose  a  service  before  an  inquest,  and  the  objections,  which  must 
be  in  writing,  are  to  be  summarily  disposed  of  by  the  Sheriff.    The 
ancient  mode  of  procedure  in  a  competition  of  brieves  will  be  found 
in  Thomson  v.  Spencerfield,  8th  June  1680.    No  one  could  formerly 
oppose  a  general  service  excepting  a  party  claiming  to  be  heir,  and 
producing  a  competing  brief;  Cochrane  v.  Ramsay,  28th  June  1821. 
In  a  special  service,  the  object  of  which  is  to  obtain  a  title  to  a  parti- 
cular subject,  any  one  having  an  interest  in  that  subject  was  entitled 
to  appear  and  be  heard;  Innes  v.  Ker,  23d  June  1807.    But  this 
liberty  has  generally  been  limited  to  persons  either  infeft  in  the  lands, 
or  having  a  personal  right  to  them ;  and  the  general  rule  has  been 
applied  by  the  Court  under  the  recent  Statute  to  a  claim  of  special 
service ;  GraJiam  v.  Oraham,  23d  November  1850,  where,  overruling 
a  decision  of  the  Sheriff  of  Chancery,  it  was  held,  that,  in  order  to 
oppose  a  service,  the  objector  must  take  out  a  competing  brief,  and 
that  it  is  not  suflScient  to  allege  merely  that  he  has  an  interest    In 
the  case  of  Cochrane  v.  Ramsay,  29  th  April  1830,  a  general  service  to 
an  ancestor  was  held  to  be  incompetent  where  there  had  been  a  prior 
general  service  by  another  party  to  the  same  ancestor.   Notwithstand- 
ing that  decision,  however,  it  has  been  held  competent  to  expede  a 
second  service  in  the  person  of  one  claiming  to  be  the  tme  heir,  in 
order  to  challenge  and  set  aside  a  previous  service  of  one  who  is  not 
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the  heir;  Macara  v.  Wilson,  loth  February  1848.     But  the  nullity     PartIIT. 

of  a  second  service  to  convey  what  has  already  been  conveyed  by  the  Chaftbb  111. 

first,  has  again  been  held  in  Wilson  v.  OUchrist's  Trustees,  11th  Feb-  lo  d.  707. 

raa7  1851.  13  D.  636. 

An  intending  competitor,  by  lodging  a  caveat  with  the  clerks  of 
Chancery,  or  of  the  Sheriff-court,  is  entitled  to  receive  notice  of  the 
petition  when  lodged ;  and  he  may  then  present  a  petition  to  be  pro-  §  s, 
ceeded  with  in  the  same  way  as  the  other,  in  which  the  Sheriff  may 
sist  procedure,  that  the  proof  and  judgment  in  both  cases  may  pro- 
ceed together.   But,  if  a  party  prefers  to  have  his  case  tried  by  a  jury,  §  17. 
he  may  advocate  for  that  purpose  before  the  evidence  begins,  and 
after  the  verdict,  the  Court  remits  to  the  Sheriff  to  give  judgment  in 
terms  of  it.   The  Sheriff^s  judgment  may  also  be  advocated  for  review  §  is. 
within  a  short  fixed  time,  and  it  may  be  brought  under  review  like- 
wise by  reduction. 

From  the  nature  of  the  special  service,  as  carrying  only  particular  Effect  of 
subjects,  it  follows  that  a  general  service  cannot  include,  or  carry  with  8*"^^<^* 
it,  the  effect  of  a  special  service.     An  heir  of  provision  may  be  served  vj^*^^'^ 
in  that  character  in  general,  and  such  a  service  will  transmit  to  him  include  spe- 
rights  specially  destined,  which  do  not  require,  or  have  not  been  ^^^* 
completed  by,  infeftment ;  but  service  as  heir  of  provision  in  general 
transmits  no  right  completed  by  infeftment.     The  doctrine,  therefore, 
that  general  service  does  not  include  special  is  without  exception, 
saving  only  the  case  of  Crown  charters,  to  be  afterwards  noticed. 

General  service  imports  a  universal  representation,  and  the  heir, 
herefore,  though  he  receive  nothing  by  it,  is  liable  for  all  the  ances-  Ersk.  Inst.  iii. 
ar's  debts.  ®^- 

A  special  service,  on  the  other  hand,  implies  a  general  service  in  Special  ber- 

1_  1  J  •  J*  1^     '         ^^'  J.  i-l         VICE  IMPLIES  A 

le  same  character,  and  so  service  of  an  heir  of  line  to  a  particular  general  ser- 
)tate  carries  not  only  the  property  embraced  in  the  service,  but  all  ^^^  ™  '"'^ 

PROPERTY  Elf- 

trsonal  rights  likewise  which  descend  to  the  heir  of  line.     The  spe-  braced  in  it. 

li  service  had  also,  until  lately,  this  serious  effect,  that  it  subjected 

3  heir  to  all  the  burdens  to  which  he  would  have  been  liable  if 

•ved  heir  of  line  in  general;  Drumnumd,  February  1676.     This  M.  14457. 

e  is  noMT  altered,  however,  the  Service  of  Heirs  Act  having  pro-  S  23. 

ed,  that  no  special  service  shall  imply  a  general  service  except  as 

he  property  embraced  in  it,  and  that  it  shall  infer  only  a  limited 

sive  representation  to  the  extent  of  the  value  of  the  property 

led  by  it. 

hore  IB  this  marked  distinction  between  the  effect  of  general  and  Geheeal  ber- 

ial  services,  that  the  one  is  a  complete  transmission,  and  the  other  ^^"  operates 

,  ,  *  ,  '  A  COMPLETE 

*L      If  an  heir  served  in  general  shall  die  without  being  infeft  TRANsmssioN. 

a  prociutttory  or  precept  to  which  the  service  gives  him  right, 
7^rsroJial  title  has,  nevertheless,  been  effectually  transmitted  to 
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him,  and  the  next  heir,  in  order  to  obtain  right  to  it,  must  serve  to 
him  as  last  vested  in  the  personal  fee.  On  the  other  hand,  a  special 
service  vanishes  if  not  followed  by  infeftment,*  and  a  subsequent 
heir,  therefore,  must  serve,  not  to  the  heir  last  served,  but  to  the  heir 
last  vested.  The  personal  nature  of  the  special  service  is  distinctlj 
preserved  by  the  Service  of  Heirs  Act,  which  declares  it  not  to  be 
transmissible  so  as  to  infeft  the  heir  or  assignee  of  the  person  served 
Although  the  special  service  does  not  now  imply  a  general  one,  an 
heir  of  line,  or  heir-male,  by  the  new  Act  may  petition  for,  and 
obtain,  a  general  service  along  with  the  special 

The  utility  of  the  special  service  is  greatly  increased  by  provisions 
contained  in  the  Statute  for  making  it  not  only  a  writ  of  transmission, 
but  a  warrant  of  infeftment.  By  §  21  it  is  provided,  that,  for  com- 
pleting the  feudal  title  of  the  heir  served,  but  of  him  only,  the  decree 
of  special  service  shall  contain  a  precept  of  sasine»  and  the  extract 
shall  have  the  legal  effect  of  a  disposition  by  the  party  deceased  last 
infeft  in  favour  of  the  heir  served,  with  obligation  to  infeft,  assigna- 
tion of  writs,  and  rents,  and  precept  of  sasincf  Upon  this  infeft- 
ment may  pass,  but  only  in  favour  of  the  party  served,  by  the  form 
prescribed  by  the  Act,  and  this  infeftment,  with  the  decree,  is  declared 
to  be  an  effectual  investiture,  holding  base  of  the  deceased  and  his 
heirs  until  confirmation ;  and  that,  notwithstanding  any  prohibition 
of  subinfeudation  or  alternative  holdings.  The  right  of  the  superior 
is  reserved  to  require  the  heir  forthwith  to  enter,  and  to  deal  with 
him  otherwise  as  unentered.  The  nonage  or  insanity  of  the  de- 
ceased party  served  to  is  declared  not  to  prevent  the  effect  of  the 
service  as  a  disposition  from  him  to  the  heir  served  It  is  carefully 
to  be  noted,  that  the  decree  of  service  and  warrant  of  infeftment 
will  not  serve  as  a  warrant  of  resignation,  the  effect  of  the  a  me 
holding  in  the  obligation  to  infeft  being  expressly  restricted  to  con- 
firmation only. 


Ewrwrcum  Entry  CUM  BBNBPicio  iifVBNTARii. — By  the  1695,  cap.  24,  apparent 

c.  24/**^'        '  heirs  were  allowed,  before  entering,  to  give  up  an  inventory  of  the 

ancestor's  estate,  and  to  have  their  responsibility  for  his  debts  re- 

*  See  next  note. 

t  A  party  having  died  infeft  in  certiun  lands,  the  heir  obtained  decree  of  special  serrice 
containing  precept  of  sasine,  which  was  duly  extracted  and  recorded,  but  he  died  before  infeft- 
ment was  expede  in  his  favour.  The  question  arose  whether,  under  the  Act  10  &  U  Vict, 
cap.  47,  giving  the  decree  of  special  service  the  effect  of  a  disposition,  a  personal  right  was 
not  vested  in  the  party  who  had  served,  notwithstanding  infefhnent  had  not  followed.  The. 
Court  was  of  opinion,  that  the  Statute  was  not  intended  to  alter  the  law  which  required 
infefhnent  as  a  condition  of  vesting,  but  merely  to  facilitate  the  means  by  which  infelbneDt 
might  be  obtained ;  and  it  was,  therefore,  held,  that,  in  respect  the  title  under  the  service  was 
not  completed  by  infeftment,  the  decree  of  service  had  not  the  effect  of  vesting  such  a  persooal 
right  to  the  subjects  contained  in  it  as  was  transmissible  to  a  disponee  of  the  heir ;  LoMari, 
16  D.  1109.        ^^  {Mareion'8  Trustees)  v.  Mareian,  19th  July  1854. 
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stricted  io  the  value  of  the  inventory.    It  required  to  be  given  up  upon     Part  III. 
oaib,  and  to  contain  a  particular  account  of  his  lands,  houses,  and  Chapteb  111. 
other  heritable  rights.     It  was  signed  by  the  heir  and  witnesses,  and 
hj  the  Sheriff  and  Sheriff-clerk,  iii  whose  books  it  was  recorded.    This 
required  to  be  done  within  a  year  of  the  ancestor's  death,  and  within 
fortj  dsLjs  thereafter  registration  was  necessary  in  the  record  for  in- 
ventories kept  in  the  books  of  Council  and  Session.     Any  property 
afterwards  discovered  might  be  added  to  the  inventory  by  an  eik 
within  forty  days.    The  benefit  of  the  measure  was  forfeited  by  wilful 
omission,  and  by  intromission  farther  than  was  necessary  for  custodv 
and  preservation. 

This  form  of  procedure  did  not  obviate  the  necessity  of  entering 
hj  the  regular  feudal  methods,  but  it  enabled  the  heir  to  enter  after- 
wards  by  service  and  retour,  without  incurring  a  universal  represen- 
tation. 

This  mode  of  entry  is  in  all  probability  practically  superseded  by  Effbcjt  op 
the  provisions  made  in  the  recent  Statute  for  limiting  the  effect  of  g.  47  upok^^ 
representation  by  service.     We  shall  notice,  therefore,  only  such  thm*  mode  of 
points  as  may  be  useful  either  in  examining  titles,  or  by  their  ana-  ^""*' 
logons  application  to  the  forms  which  are  now  observed. 

An  inventory  might  competently  be  made  by  sl  factor  loco  abaentis;  Entry  cum 
Faton,  24th  July  1 785.     It  is  beneficial  to  the  heir,  only  if  made  whc«oompe^ 
before  service     A  general  service  before  inventory  subjects  to  uni-  ™^- 
versa!  representation ;  Coddrington  v.  Johnstone's  Trustees,  11th  Feb-  ^'^1^' 
ruary  1818,  affirmed  Slst  March  1834;  and  an  heir  who  had  given  2  Sh-App.  lis 
up  an  inventory  might  pursue  a  judicial  sale  under  the  Act  1695, 
provided  he  was  not  entered  by  service ;  Blair,  27th  February  1751.  M.  5353. 
ft  was  competent  to  the  heir  to  have  the  value  judicially  ascertained, 
sell  voluntarily,  and  pay  to  the  creditor  who  made  the  first  demand  ; 
>ut,  if  cited  by  any  one  creditor,  it  was  incumbent  upon  him  to  bring 
lU  the  creditors  into  the  field,  that  the  price  might  be  divided  accord- 
ig  to  their  rights  of  preference ;  Lawson  v.  Udny,  28th  November  M.  5348. 
738.     The  proper  form  of  the  decree  against  an  heir  entered  cum 
meficio  inventarii  is  to  decern  against  him  for  the  debt,  reserving 
is  objections  to  full  payment;   Gordon  v.  Ross,  22d  July  1741.  M.  5352. 
-editors  'were  not  bound  by  the  value  attached  by  witnesses  to  the 
operty  Jn  the  inventory,  and  they  might  insist  upon  a  sale  by 
ction  as  the  only  mode  of  discovering  the  true  value ;  Heirs  o/m..  6348. 
rachan  v-  His  Creditors,  12th  July  1738. 

Che   benefits  of  entry  with  a  limited  responsibility  may  now  be  Benefits  op 
ained  by  a  more  simple  and  less  troublesome  method,  either  where  lS«ctedrotok 
ancestor  was  infeft  by  special  service,  which,  as  we  have  already  bibjlity— how 
1^  noiw  restricts  the  heir's  liability  to  the  value  of  the  subjects ;  or, 
n  tbere  was  no  infeftment  in  favour  of  the  deceased,  by  general 
iee  i^ith  specification  annexed.    The  Service  of  Heirs  Act,  §  25, 


NOW  OBTAINED. 


768 


IiBGTURBS  OK  CONVBTANCINa. 


Part  III,  prescribes  the  form  of  the  petition  craving  the  efifect  of  the  general 
Chaptbb  III.  service  to  be  limited  to  subjects  contained  in  a  subjoined  specifica- 
tion. The  specification  is  to  be  referred  to  in  the  Sheriff's  judgment, 
and  embodied  in  the  extract  decree,  which  is  to  infer  only  a  limited 
passive  representation  to  the  extent  of  the  lands  in  the  specification. 
We  have  only,  before  leaving  this  Statute,  to  notice  the  provision 
for  the  annual  publication  of  an  abridgment  of  the  record  of  services, 
which  record  is  always  to  be  patent,  and  extracts  obtainable  upon 
payment. 


Phecept  or 
dare  oonatat. 


M.  14480; 
2  Rofls,  L.  G. 
265. 


Effectts  op 

PRBOBPT  OF 

dare, 
F.C. 


1  S.  277. 
Inst.  iii.  8.  71. 

M.  14003. 
M.  11166. 
5  Br.  Supp.  926. 


14  D.  1041. 


We  now  proceed  to  examine  a  writ  which  forms  an  exception  to  the 
ordinary  rule,  that  the  entry  of  heirs  is  by  public  judicial  authority. 

2.  I%e  precept  of  glare  constat. 

This  is  an  acknowledgment  by  the  superior,  which  may  be  granted 
without  service,  that  the  party  is  the  heir ;  and  he^  therefore,  grants 
warrant  for  infefbing  him.  It  derives  its  name  from  the  words  in  the 
Latin  form  containing  the  superior's  declaration,  that  from  authentic 
documents  it  clearly  appears,  that  the  grantee  is  the  heir.  The 
superior's  power  in  granting  this  writ  is  strictly  construed,  and  he 
cannot  in  this  manner  enter  any  one  but  the  heir;  FirUayv.  Morgan, 
20th  July  1770.  Here,  a  precept  of  dare  constat  in  favour  of  the 
heir  in  liferent,  and  his  son  in  fee,  was  found  inept,  and  a  security 
granted  by  the  son,  consequently,  void.  When  the  next  heir  is  a 
distant  relation,  and  it  is  known  that  a  nearer  has  existed,  there 
ought  to  be  a  service. 

This  instrument  implies  a  reference  to  the  original  investiture,  and 
imports  an  acknowledgment  of  the  grantee  under  its  conditions.  The 
benefit  of  the  taxation  of  the  entry,  therefore,  continues,  although  it 
may  not  be  noticed  in  the  precept ;  Stewart,  3d  June  1813.  At  the 
same  time  it  forms  a  title  of  prescription,  and  was  sustained  as  the 
valid  foundation  of  a  progress,  even  where  it  was  invalid  when  taken, 
the  sasine  which  should  have  excluded  it  being  held  to  be  reduced  by 
the  long  prescription  ;  Harvey  v.  HamiUon,  Ac,  29th  January  1822. 
The  precept  of  dare  constat  gives  no  right  to  any  subject  not  included 
in  it,  and  it  appears,  contrary  to  the  doctrine  delivered  by  Mr.  Erskine, 
that  this  mode  of  entry  does  not  subject  in  a  universal  representa- 
tion ;  Farmer  v.  Elder,  March  1683 ;  Gordon  v.  MaiUand,  1st  Decem- 
ber 1757;  Roseberryy,  Creditors  of  Viscount  Primrose,  16th  July 
1 766.  But  one  cannot  by  this  mode  of  entry  avoid  the  burden  of 
debts  of  an  immediate  predecessor  three  years  in  possession,  which 
by  1695,  cap.  24,  is  laid  upon  those  serving  to  a  remote  ancestor. 
That  liability  holds  equally  where  the  heir  enters  by  precept  of  dare, 
the  Court  holding  that  equivalent  to  service ;  Brown  v.  Henderson, 
I7th  July  1852.  Nor  does  the  character  of  the  heir  require  to  he 
specified  with  that  rigid  accuracy  which  service  as  an  actus  legitimfu 
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requirea    In  the  title  by  precept  of  dare  constat,  it  is  necessary  only     Pabt  hi. 
that  the  instrument  be  substantially  right;  Durham's  Trustees  v.  CHAPmni 
Qrahamj  31st  January  1798 ;  and  the  immediately  preceding  case  of  M.  15118;  2 
CridUon's  Creditors  v.  Christian  Knowledge  Society,  16th  January  SP'f'J'-^;  |^^' 
1798.    The  same  rule  was  again  acted  upon  in  Ogilvy  v.  Ogilvy,  5  th  Bobs,  L.  d  280. 

The  precept  of  dare  constat  may  be  reduced  by  a  nearer  heir  any  Prescbiptiom 
time  within  forty  years,  whereas  a  service  prescribes  in  twenty  years  <>'  bbhticbs. 
by  the  Act  1617,  cap.  13,  and  cannot  afterwards  be  challenged  even    ^. 
by  the  true  heir ;  Neilson  v.  Cochrane* s  Representatives,  19th  March  82 ;  3  Rom^ 
1840.    The  Statute  referred  to  protects  heirs  of  provision,  as  well  as  ^  ^*  ^^* 
heirs  of  blood  ;  Campbeli  v.  Campbell,  26th  January  1848.  n^LCbdb 

The  precept  of  dare  constat  is  strictly  personal  to  the  heir,  being  Precept  or 
expresdy  excepted  from  the  Statute  1693,  cap.  36,  making  warrants  <*»»"«»  btkict. 
valid  in  favour  of  heirs  after  the  death  of  the  grantor  or  grantee,  to  heir. 
Previous  to  the  Lands  Transference  Act,  therefore,  infeftment  could 
not  be  taken  upon  a  precept  of  dare  constat  after  the  death  either  of 
the  superior  or  of  the  heir.    That  Statute,  §  15,  altered  the  law  so  far 
as  to  provide,  that,  notwithstanding  the  death  of  the  superior,  the 
precept  should  still  remain  in  force  during  the  grantee's  life,  so  as  to 
infeft  him  ;  but,  if  he  shall  die  without  being  infeft,  it  is  void, 
Til's  instrument  is  not  affected  by  the  Service  of  Heirs  Act. 
The  form  will  be  found  exemplified  in  the  Juridical  Styles.     It  is  Form  of  pre- 
very  simple,  containing  an  acknowledgment  of  the  grantee,  whose  ^^^"  ^^  ^'■*^- 
character  as  heir  ought  to  be  correctly  set  forth,  with  a  reddendo,  and    ' 
i  ^'arrant  for  infeftment,  which  will  now,  of  course,  be  in  the  brief  ' 
urm  allowed  by  the  Lands  Transference  Act.    Conditions  and  clauses 
rritant  and  resolutive  of  entails,  as  well  as  limitations  and  burdens 
1  other  rights,  do  not  require  to  be  inserted,  but  the  effect  of  inser^ 
on  IS  produced  by  reference  in  the  manner  and  under  the  various 
ithorities  already  referred  to.    Such  other  alterations  as  may  be 
quisite  in  entries  granted  by  over  superiors,  under  the  operation  of 
c  provisions  contained  in  the  Lands  Transference  Act  for  obtaining 
try  from  superiors,  will  appear  from  the  observations  to  be  made 
en  we  come  to  treat  of  the  entry  by  the  superior. 

>.  The  title  by  adjudication  on  a  trust-bond. 

'here  is  one  other  mode  of  expeding  titles,  .resorted  to  by  an  heir 
has  been  anticipated  by  the  service  of  another,  or  who  is  from 
cause  desirous  to  try  the  validity  of  his  claim  without  entering 
he  feudal  methods  already  described.  The  mode  referred  to  con- 
in  a  trust-bond  and  adjudication. 

/is  is  called  a  tentative  title,  having  been  adopted  when  the  heir  ^^^^^  of 
incertain  as  to  the  strength  of  his  own  claim  or  the  position  of  and  adjudica- 
2 castor's  affairs,  and  apprehended  danger  from  a  regular  entry.  *"ok  as  ates- 

49  ^"^* 


770  LECTURES  ON  CONVEYAKCINa. 

Vart  hi.     He  grants  a  bond  for  the  full  value  of  the  estate  to  a  trustee,  who 
Chapter  III.  returns  an  acknowledgment  or  back-bond  explaining  the  purpose, 
and  the  trustee  proceeds  to  adjudge  the  lands  for  the  debt   The  adju- 
dication proceeds  upon  a  charge  to  the  heir  to  enter,  according  to  the 
form  and  principles  already  explained.     By  the  charge  the  heir  does 
fictione  juris  enter  into  the  estate  in  so  far  as  regards  the  sum  upon 
which  the  charge  proceeds.    When,  therefore,  the  bond  is  for  more 
than  the  value,  the  adjudication  secures  the  whole  property,  which 
becomes  effectually  vested  in  the  heir  by  means  of  an  assignation  of 
the  adjudication,  granted  by  the  trustee  in  his  favour  in  implemeni 
M.  vocs  "  Adju-  of  the  arrangement.    The  report  of  the  case  of  Craigie  v.  Kerr,  <fec., 
A*^jr  No '  16     ^^*  January  1808,  shows  the  nature  of  this  tentative  title.    It  carries 
1  itoaa,  L.  C.     Only  such  right  as  the  party  may  have,  and  is  not,  therefore,  ezdaded 
^^'  by  a  competition  of  services  depending ;  nor  is  it  excluded,  although 

his  right  be  entirely  denied,  or  the  succession  be  that  to  an  estate 
strictly  entailed.    Wlien  the  fee  of  an  estate  is  full  by  the  infeftm^t 
of  a  living  party,  special  service  is  incompetent,  because  the  inquest 
could  not  in  such  circumstances  return  an  affirmative  answer  to  the 
inquiry  whether  the  ancestor  died  last  vest  and  seised.    In  these  cir- 
cumstances, therefore,  the  trust-bond  and  adjudication  is  the  proper 
F.  C. ;  1  Ross,  form  of  procedure  to  try  the  right  of  a  new  claimant ;  Cunnii^^umi 
L.  C.  395.        V.  Glen,  27th  February  1812.    It  might  also  be  tried  by  a  general 
F.  C. ;  1  Boss,  service,  but  that  imports  a  universal  representation ;  CarmiAad  ▼. 
L.  C.  394.        Carmichael,  16th  November  1810 ;  affirmed  on  appeal 

The  title  by  adjudication  upon  a  trust-bond  is  thus  a  method  known 

and  established  in  the  Law  of  Scotland,  and  vests  an  active  right  in 

M.  14487 ;        tiie  truster,  and  transmits  to  his  heirs ;  Hepburn  v.  ScotU,  25th  July 

349!^  ^'  ^'     ^*^^^'    ^®  truster,  therefore;  can  effectually  transact,  and  judiml acU 

M.  14070 ;        ^^^^  ^7  ^™  ^^®  pleadable  as  res  judicaUi  against  his  heir ;  Gordon  v. 

1  Robs,  L.'c.     OffUuie,  17th  February  1 761.     But,  in  order  to  be  effectual,  this  title 

must  be  completed  by  infeftment ;  and  if,  after  obtaining  adjudica- 
tion, the  heir  shall  not  take  infeftment,  but  go  on  to  expede  a  title 
in  the  ordinary  feudal  form,  that  amounts  to  abandonment  of  the 
adjudication,  to  which,  therefore,  his  title  cannot  afterwards  be  as- 

2  8. 369.  cribed ;  BMenden  v.  Lady  Essex  Kerr's  Trustees,  6th  June  1823.   An 

heir  who  makes  up  a  title  in  this  way  to  the  succession  of  a  remote 

ancestor  is  liable  for  the  debts  of  an  intermediate  predecessor  who 

has  possessed  three  years  on  apparency,  under  the  Act  1695,  §  24. 

exemplified  in  the  case  of  Carmichael,  supra,  affirmed  on  appeal 

App.  H5;  *         I^  *he  case  of  Lunlop  v.  Cochrane,  4th  July  1820,  affirmed  on 

1  %Bs,  L.  C.     appeal  Slat  March  1824,  an  attempt  was  made  to  try  the  right  to  an 

Tkust-dutosi.  estate,  not  by  a  trust-bond,  but  by  a  trust-disposition,  and  adjndica- 

TioH  AND  AD-     jiou  in  implemout ;  but  that  was  found  to  be  incompetent  where  the 

JUDICATIOHIN  .     .       .       .        xi  .  -  .,  ,  *^   -       .  t  .-.1 

wpLBifBiiT,  A8  estate  is  m  the  possession  of  another  under  an  ex  jaae  good  tiU,e 
AWKTATivB     Thc  disposltiou  to  a  trustee  with  adjudication  in  implement  iA,  how- 
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ever,  a  competent  and  sometimes  advantageous  method  of  expeding     Pabt  III. 
titles  to  an  estate  of  which  the  succession  is  not  disputed.  Chaptbb  III. 

It  only  remains  to  observe  here,  that,  when  the  propinquity  of  an 
heir  entering  by  trust-bond  and  adjudication  is  challenged,  he  must 
establish  it  by  proof;  Oeddes  and  Clark  v.  BuU,  25th  February  1796.  M.  i264i. 


Peculiabitt  in  Transmission  of  Hebitable  Rights  abisinq  fbom 

the  natube  of  the  8ubje0t. 

In  pursuing  the  subject  of  transmission,  it  is  necessary  still  to 
attend  more  particularly  than  we  have  yet  done  to  the  mode  of  entry 
with  the  superior,  and  of  expeding  charters  from  the  Crown ;  but 
before  entering  upon  these  subjects,  it  is  necessary  to  notice  shortly 
some  heritable  rights,  in  which  the  nature  of  the  subject  occasions 
a  peculiarity,  or  modification  of  the  ordinary  rules,  in  their  trans- 
mission. 

1.  Crown  Rights. 

Upon  these  it  is  only  necessary  to  observe,  that  rights  acquired  by  Ceown's  eight 
the  Crown  require  no  sasine,  and  are  not  indeed  capable  of  completion  without 
by  infeftment,  inasmuch  as  there  is  no  superior  to  invest  the  Crown.  8a«w«« 
Thus  lands  falling  by  forfeiture  to  the  Crown  are  eo  ipso  consolidated 
with  the  superiority.     When  the  Sovereign  succeeds  to  a  feudal  right, 
he  or  she  must  be  served  heir  in  special  to  the  deceased,  and  the  ser- 
vice when  retoured  to  Chancery  establishes  a  perfect  right  in  the 
Crown,  of  which  an  example  is  given  by  Mr.  Erskine.  ^"*'-  "•  ^*  ^• 

2.  Salmon  Fishings. 

Trout  fishings,  as  we  have  already  seen,  pass  as  part  and  pertinent  TsAirsMifssiov 
of  the  adjacent  land.     But  salmon  fishings  are  inter  regalia^  and  do  pJ^HraOT^" 
not  pass  unless  specially  conveyed.     In  the  absence  of  a  special  con- 
veyance, therefore,  they  continue  the  property  of  the  Crown,  whose 
rig'ht  to  salmon  fishings  is  not  confined  to  rivers,  creeks,  and  estuaries, 
but  extends  to  fishings  in  the  open  sea  in  connexion  with  the  shore  ; 
Oommissioners  of  Woods  and  Forests  v.  OammeU^  cfec,  6th  March  1851.  ^^  ^'  ^^• 
We  have  already  seen,  that  a  charter  cum  piscation'S)us  has  been  held 
a  g'ood  title  to  prescribe  a  right  to  salmon  fishings  by  possession  for 
forty  years.    But  the  proper  title  is  a  specific  grant,  which  may  either 
>e  ixi  a  charter  of  lands,  or  in  a  charter  conveying  the  fishings  alone. 
\.  separate  grant  may  be  made  to  a  person  possessed  of  no  adjacent 
artiGl,  and,  according  to  a  rule  already  observed,  this  right  entitles  him 
3  ireaBonable  access  through  the  neighbouring  property.     When  the 
^ht  is  once  established,  it  may  be  disponed  as  a  separate  estate,  and 
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Part  III.     the  title  is  completed  by  infeftment^  the  symbol  according  to  the  for- 
Chaftbk  III   ^^^  practice  being  net  and  coble.     Both  the  conveyance  and  infeft- 
ment  may  now,  however,  be  in  the  abbreviated  form  provided  by  the 
Lands  Transference  Act,  and  Infeftment  Act,  and  completed  accord- 
ing to  their  provisions. 


COKVETAVCE 
OF  TEIKM. 


Annexation 
of  teinos  to 
THE  Crown. 

1572,  c.  52. 


Valuation 
and  purchase 

OF  TE1ND8. 


Disposition  of 

TEINDB — form 
OF. 

Inst.  ii.  10,  40. 

i.  152,  3d  Ed". 
i.  147,  4tb  Ed» 


3.  Teinds. 

Teinds  or  tithes  consist  of  a  portion  of  the  fruits  of  the  soil,  origi- 
nally appropriated  to  the  support  of  the  ChurcL  They  are  of  two 
kinds — the  parsonage  teind  or  greater  tithes,  consisting  of  corns ;  and 
the  vicarage  teind,  which  consists  of  the  smaller  produce,  as  grass, 
flax,  hemp,  &c.,  and  also  calves,  eggs,  &c. 

At  the  Reformation  all  teinds  which  had  not  previously  been  sepa- 
rated were  annexed  to  the  Crown,  and  disponed  to  the  Lords  of  Erec- 
tion or  Titulars  of  the  tithes,  under  the  burden  of  a  limited  provision 
to  the  reformed  clergy. 

In  order  to  relieve  landholders  from  the  burden  and  inconvenience 
of  specific  exaction,  they  were  empowered  to  get  their  teinds  valued, 
and  to  acquire  them  from  the  titular  at  nine  years'  purchase,  in  terms 
of  the  decree-arbitral  of  Charles  I.  in  1629,  ratified  by  the  Act  1633, 
cap.  17.  When  the  heritors  do  not  purchase,  the  rate  of  teind  is  one- 
fifth  part  of  the  rent  of  stock  and  teind,  i.^.,  of  the  lands  including  the 
teind.  By  the  Act  1690,  cap.  23,  such  teinds  as  had  not  been  herit- 
ably disponed,  but  remained  in  the  hands  of  the  clergy,  were  bestowed 
upon  the  patrons  under  burden  of  stipends  and  augmentations ;  and 
in  this  case  the  landholder  may  acquire  right  to  them  at  six  years' 
purchase,  because  the  patron  had  no  previous  title. 

The  sale  of  teinds  may  either  be  voluntary,  or  it  may  be  judicial 
by  process  of  valuation  and  sale.  In  both  cases  the  transfer  is  made 
by  disposition  and  sasine,  which  according  to  Erskine  is  the  only 
mode  of  transmission.  The  form  of  the  disposition  will  be  found  in  the 
Juridical  Styles.  In  the  case  of  a  judicial  sale  we  narrate  the  decree 
of  valuation  and  of  sale,  and  the  term  of  entry  thereby  declared ;  and 
we  narrate  also  the  payment  of  nine  years'  purchase  as  the  price.  In 
the  dispositive  clause  by  the  ordinary  operative  terms,  the  granter 
dispones  all  and  whole  the  teinds,  parsonage  and  vicarage,  of  tbe 
lands  of  A.,  but  under  burden  of  minister's  stipend,  future  augmenta- 
tions, and  other  burdens  imposed  or  to  be  imposed.  The  obligation 
to  infeft  is  a  me  or  de  me  under  the  burdens  just  mentioned.  The 
warrandice  is  absolute  to  the  extent  of  the  price,  but  excepting  tlie 
stipend  payable,  as  well  as  future  augmentations.  There  is  an  assig- 
nation of  the  rents  and  writs,  and  an  obligation  to  make  the  titles 
forthcoming,  a  clause  of  registration,  and  a  precept  of  sasine.  By 
the  previous  practice,  the  symbol  was  a  handful  of  grass  and  com. 
But  by  the  interpretation  clause  of  the  Infeftment  Act,  that  Statute 
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applies  to  tcinds,  and  the  short  precept  without  a  symbol  may,  there-     Part  III. 
fore,  be  used.  ^  Cha]^  III. 

Although  teinds  be  disponed,  they  are  not  separated  from  the  land  Infbftment  on 
until  infeftinent  follows ;  and  in  such  circumstances,  therefore,  a  dis-  disposition  be- 

PARATES  TEINDS 

position  of  the  lands  will  convey  the  teinds,  although  not  expressly  from  land. 
disponed,  and  the  disponee  will  be  entitled  by  the  assignation  of  writs     • 
to  take  infeftment  upon  the  open  precept  in  the  disposition  of  teinds  ; 
Mansfidd  v.  Robertson^  26th  May  1835.    When  once  separated,  how- 13  s.  832. 
ever,  by  being  feudalized,  a  distinct  title  is  requisite  ;  and,  therefore, 
where  teinds  had  been  acquired  by  disposition  subsequent  to  an  entail 

of  the  lands,  they  were  found  not  to  be  carried  by  the  entail  title  ; 

Spalding  v.  Laurie,  20th  February  1784.    In  very  special  circum-  m.  1446i. 

stances,  however,  intention  to  convey  the  teinds  will  be  presumed  ; 

and  it  is  a  main  element  in  creating  the  presumption,  if  the  disponee 

is  burdened  with  payment  of  the  minister's  stipend    The  authorities 

for  giving  weight  to  such  presumption  are  cited  in  the  report  of  the 

case  of  Mansfidd  last  referred  to. 

4.  Patronage, 

The  right  of  patronage  had  its  natural  origin  in  the  provision  of 
the  means  for  maintaining  religious  ordinances,  according  to  the  rule, 
**  Patronum  faciunt  dos,  asdificxUio^  fundus''     After  the  right  arose, 
it  was  held  by  the  founder  ipso  jure,  and  transmitted  along  with  the 
lands  without  separate  conveyance  or  sasine.     But,  if  once  made  the 
subject  of  a  separate  title,  it  is  thereby  rendered  a  distinct  tenement, 
and  all  subsequent  disponees  must  complete  their  right  by  infeftment; 
Urgyhart  v.  Officers  of  State,  27th  June  1 752.    A  patronage  may  be  M.  9915. 
conveyed  without  any  portion  of  the  lands  to  which  it  was  originally  Ersk.  Inst.  ii. 
united.     But  the  conveyance  must  embrace  the  full  right  of  patron-  ^'  ^^' 
age.     A  disposition  in  the  feudal  form  of  the  right  of  presentation  to 
the  first  vice  or  vacancy  was  held  utterly  inept  in  Arbuthnot  v.  Gal-  F.  C. 
derwood,  19  th  January  1821. 

The  form  of  the  disposition  is  given  in  the  Style-book     After  nar-  Form  of  dis- 
rating  the  consideration,  we  dispone  the  advocation,  donation,  and^l^^^^^J] 
right  of  patronage,  of  the  parish  and  parish-church  of  A.     Tlie  other  i.  i56,  3d  Ed». 
clauses  are  the  same  as  in  the  ordinary  disposition,  with  the  excep-  ^- 1*^'  ^*^  ^<^°- 
tion,  that,  as  there  are  no  fruits,  there  cannot  be  any  assignation  of 
-ents.      By  the  former  practice,  the  symbols  inserted  in  the  precept 
iiid  instrument  of  sasine  were  the  key  of  the  church,  with  the  psalm- 
»ook  and  other  symbols  usual  and  necessary.    But,  as  patronages  are 
y  tlie  Infeftment  Act  expressly  included  in  its  provisions,  the  short 
rocept  without  any  symbol  may  be  used,  and  the  terms  of  the  con- 
■jyance  may  in  every  respect  be  framed  according  to  the  provisions 
'  the  Liands  Transference  Act. 
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Pabt  III.        Ehtby  with  the  Supebior. 

Chaptbr  in. 

The  yariouB  modes  of  transmission  which  we  have  now  examined^ 
must  all  be  completed  by  the  act  of  the  superior,  excepting  in  sub- 
infeudation, which  is  in  itself  complete  as  a  new  fee  created  by  the 
mid-superior's  own  act  Whatever,  then,  may  be  the  nature  of  the 
acquirer's  right — whether  he  is  a  disponee,  desiring  immediate  entry 
upon  the  resignation  of  his  author — or  a  disponee  infefb,  desiring  to 
complete  his  title  by  confirmation — or,  if  it  be  a  body  of  trustees 
holding  warrants  from  a  deceased  vassal— or  the  maker  of  an  entail 
or  his  heir,  seeking  to  renew  the  investiture  with  the  prescribed 
limitations^-or,  it  may  be,  the  purchaser  at  a  judicial  sale,  with  his 
decree  and  warrant,  seeking  an  entry  upon  the  resignation  of  the 
bankrupt,  or  upon  the  strength  of  the  judicial  transference— or  a 
creditor  or  adjudger  in  implement  with  his  decree  of  adjudication, 
making  the  same  demand — or,  whether,  in  fine,  it  be  an  heir,  with  or 
without  the  special  service,  seeking  entry  by  precept  in  the  lands 
wherein  his  ancestor  was  infeft,  or  with  a  general  service  claiming  to 
resign  upon  the  warrant  in  favour  of  his  ancestor — all  these  must,  in 
accordance  with  the  feudal  principles  developed  in  the  course  of  our 
inquiries,  resort  to  the  superior,  who  alone  can  grant  it,  in  order  to 
obtain  the  completion  of  their  respective  rights. 

For  delay  in  an  entry,  any  reasonable  hindrance  is  a  sufficient  exo- 
neration ;  and,  therefore,  it  was  sustained  as  a  good  defence  against 
action  of  non-entry,  that  the  superior's  father  had  been  killed  at 
Pinkie,  and  the  vassal  himself  taken  prisoner  and  detained  in  Eng- 
M  9314.         land ;  RoUand  v.  Eia  Vassal,  19th  March  1554. 
CoirpLBTioM  or     The  form  of  the  deed  to  be  obtained  from  the  superior,  according 
iiATTOM  o«OT^ to  the  nature  of  the  warrant  held  by  the  applicant,  or  the  condition 
coHFutMATioH   of  hls  titlo,  has  already  been  explained  in  treating  of  the  charters  of 
YA^^Airo     resignation  and  confirmation.      Here  we  shall  only  add,  that,  as  a 
iNTALTDATEB     geuoral  principle,  it  is  to  be  held,  that  the  completion  of  a  title  by 
HI8  wARRAKTs.  ^j|.jjgj.  ^f  jjjggg  foruis  dlvosts  tho  last  vassal,  so  that  the  warrants  pro- 
ceeding from  him  are  no  longer  capable  of  being  used  to  procure 
another  entry.    The  words  of  style,  no  doubt,  bear,  that  the  grantee 
may  enter  by  resignation  or  confirmation,  or  both,  the  one  without 
prejudice  of  the  other,  but  it  is  inconsistent  with  correct  feudal  prin- 
ciple to  attach  to  these  words  such  a  construction  as  would  authorize 
a  recurrence  to  the  warrants  of  the  vassal  after  he  has  been  divested 
by  either  form.     Nevertheless,  it  was  certainly  held  in  the  case  of 
5  s.  S8S.         Stewart  v.  Earl  of  Fife,  20th  February  1827,  and  in  the  previous  case 
5Br.  Supp.      of  OwMiingluvfn  v.  Haldane,  3d  January  17o4,  that  a  sasine  might 
L^'  is't'    competently  be  taken  upon  a  charter  of  resignation  and  confirmation, 
whereby  the  infeftment  already  taken  upon  the  disposition  was  con- 
firmed.   The  best  Conveyancers,  however,  have  found  insuperable 
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difficulties  in  reconciling  this  decision  with  feudal  principle;  and,     PabtIII. 
while  it  is  proper  that  the  practitioner  should  be  aware  of  its  terms,   Chapter  III 
it  would  be  very  unsafe  for  him  to  follow  it  in  any  degree  as  a  prece- 
dent.   It  is  different,  however,  where  from  any  cause  the  first  entry 
fails  of  effect,  because  the  warrant  of  the  last  vassal  remains  in  force 
until  he  is  validly  divested  ;  Kibble  v.  Stewart,  16th  June  1814.    Here,  F.  C. ;  2  Robs, 
the  confirmation  of  a  title  having  proved  inept  by  reason  of  ineffec-  ^*  ^'  ^^^' 
tual  registration  of  the  sasine,  that  was  held  no  bar  to  the  disponer 
completing  his  title  by  resignation. 

Where  the  ancestor  was  infefi  base,  and  has  left  no  warrant  for  in-  Emtbt  bt  ook- 
fefting  his  heir,  it  would  be  a  circuitous  and  expensive  method  to  enter  p^^^op^*^^ 
the  heir  by  resignation  upon  the  procuratory  of  the  last-entered  vassal,  dare, 
because,  after  entering  by  charter  and  sasine,  he  would  have  to  eva- 
cuate the  base  fee  in  his  ancestor's  person,  by  granting  precept  of 
dare  constat  in  favour  o£  himself,  and  then  consolidating  by  resigna- 
tion ad  remanentiam.    The  necessity  of  a  procedure  so  complicated 
is  obviated  by  obtaining  from  the  superior  a  charter  of  confirmation 
of  the  ancestor's  infeftment,  combined  in  the  same  deed  with  precept 
of  dare  constat  in  favour  of  the  heir.  '  Of  this  we  have  an  example  in 
the  Juridical  Styles.     It  is  followed  by  infeftment,  which  completes  i.  176, 3d  £d°. 
the  titla     In  adopting  this  form  of  entry,  however,  the  confirmation  '■  ^^^*  **^  ^"• 
must  be  in  the  old  form,  specifying  every  deed  confirmed.     The  suc- 
cinct form  of  confirming  only  the  last  infeftment  is  limited  by  the 
terms  of  the  Lands  Transference  Act  to  the  cases  in  which  it  is  the 
sasine  of  the  receiver  of  the  charter  that  is  confirmed  ;  and  that  form 
is  not  applicable,  therefore,  in  combination  with  the  precept  of  dare 
constat,  where  the  infeftment  confirmed  is  that  in  favour  of  the  de- 
ceased ancestor. 

The  first  point  to  be  looked  to  by  a  party  applying  for  an  entry  is  Compbtenct 
tFie  competency  of  the  superior.    In  order  to  validate  the  entry,  the  toorant^* 
superior  must  himself  be  infeft,  and  we  have  already  had  occasion  to  entry. 
notice  the  total  failure  of  a  title,  in  consequence  of  the  trustees  by 
vvhona  it  was  granted  having  all  died  without  being  infefi ;  Martin  v.  3  D.  4S5. 
W^iffht^  3d  February  1841.    When  the  superiors  are  heirs-portioners,  Where  supe- 
i  vassal  is  not  bound  to  take  an  entry  in  separate  portions.     Upon  ^g,^^*. 
he  principles  which  protect  him  against  division  of  the  superiority,  tiorbrs. 
he  entry  must  be  granted  by  the  whole  jointly,  or  the  eldest  alone 
iay,  by  the  prerogative  of  her  birth,  grant  it ;  Lady  Luss  v.  Inglis,  M.  16028. 
0  th  July  1678.     In  practice  the  concurrence  of  all  should  be  obtained. 
Lit  iTv-e  have  already  seen,  that  it  is  not  a  multiplication  of  superiors 
vest  the  dominium  directum  in  two  persons  pro  indiviso,  and,  when 
ey  both  concur  in  granting  an  entry,  the  vassal  may  not  refuse  it ;  15  c^.  40g. 
'T-ffUZa  v.  Muir,  2l8t  January  1837.    A  lifcrenter  by  constitution  is  Superior  must 
b  capable  of  entering  a  vassal,  because  the  superior  must  be  infeft "  jw'ept  in 
the  fee.     The  effect  of  a  blunder  in  this  is  shown  by  Henderson  v.  oraht  eWry. 
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Mackenzie,  19th  February  1836.  Here,  A.  entered  erroneously  witli 
the  liferentrix  of  the  superiority,  and  conveyed  mortis  causa  to  trus- 
tees, excluding  his  heir-at-law.  The  heir  thereupon  made  up  a  title 
as  heir  to  the  last  vassal  who  had  entered  correctly,  his  own  entry 
being  taken  from  the  superior  of  the  fee,  and  by  virtue  of  this  title 
he  reduced  that  conveyed  to  the  trustees.  But,  if  along  with  the 
liferent  of  the  superiority  a  special  power  is  conferred  on  the  liferenter 
to  enter  vassals,  then  he  may  competently  do  so ;  GibsonrCraig  v. 
Cochrane,  10th  July  1838  ;  affirmed,  23d  September  1841. 

It  seems  now  to  be  established,  that  the  vassal's  entry  is  good  if 
taken  from  the  party  who  appears  ex  facie  of  the  records  to  be  the 
superior,  although  it  may  afterwards  be  ascertained  that  his  title  was 
erroneous.  Tnis  is  one  of  the  points  decided  in  the  case  of  GUrnn- 
Craig  just  referred  to,  and  the  same  doctrine  was  afterwards  applied 
in  Innes  v.  Gordon,  20th  November  1844,  wl^re  it  is  distinctly  stated 
to  be  the  law,  that,  if  the  vassal  takes  an  entry  from  the  apparent 
superior,  that  title  is  good,  although  the  superior's  title  be  afterwards 
reduced. 

We  have  already  shown  the  difference  of  the  terms  upon  which 
heirs  and  singular  successors  are  respectively  entitled  to  have  the 
investiture  renewed  in  their  favour.  The  privilege  of  entering  as  heir 
is  strictly  personal  to  the  heir  himself,  and  cannot,  therefore,  be 
claimed  by  any  party  who  holds  by  a  singular  title.  Trust-disponees, 
therefore,  although  holding  for  the  benefit  of  the  heir,  must  enter  as 
singular  successors,  and  pay  a  year's  rent ;  Orindiay  v.  HiU,  ISth 
January  1810.  But  the  superior  is  debarred  from  this  claim  if  he 
recognise  the  heir ;  and,  therefore,  in  Hill  v.  Mackay,  5  th  February 
1824,  the  superior  having  called  the  heir  along  with  the  trustees  in 
a  declarator  of  non-entry,  and  the  heir  having  thereupon  offered  to 
enter,  the  superior  was  held  bound  to  receive  him.  And,  when  the 
heir  of  the  disponer  is  willing  to  enter  (thus  saving  the  disponee  a 
year's  rent),  it  would  appear  that  the  superior  cannot  refuse  to  re- 
ceive him  ;  Pigott  v.  ColviU,  9th  December  1829.  But,  as  a  general 
rule,  the  superior  may  refuse  to  enter  the  heir,  unless  his  right  is 
established  by  a  service ;  FuUerton  v.  Denholms,  18th  July  167S. 
The  action  of  non-entry  is  correctly  directed  against  trustees  having 
a  personal  right,  but  the  pursuer  is  bound  to  call  the  heir-at-law 
pointed  out  by  them  ;  Magistrates  of  Hamilion  v.  Hart's  Trustees, 
2d  February  1854. 

With  regard  to  an  heir  of  entail,  it  was  held  by  Mr.  Erskine,  that 
an  heir  of  entail  is  not  a  singular  successor,  but  is  entitled  to  entry 
upon  payment  of  relief  duty  alone,  in  support  of  which  he  cites  the 
case  of  Lodchart  v.  Denham,  10th  July  1760 ;  while  Lord  Ivobt,  in 
his  note  to  the  passage,  refers  to  the  case  of  Hie  Duke  of  Argyk  v. 
The  Earl  of  Dunmore,  19th  November  1795,  in  whicli  the  question 
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was  regarded  as  doubtful.    The  difficulty  here  was  felt  to  arise  not     Past  HI. 
from  the  cliange  of  the  destination,  because  the  composition  is  full  chap™  III. 
satisfaction  for  that,  but  from  the  admission  of  a  condition  which 
necessarily,  while  entails  remained  in  their  vigour,  precluded  future 
change,  and  so  cut  off  permanently  the  superior's  chance  of  obtaining 
a  composition.     But,  in  The  Duke  of  Hamilton  v.  Baillie,  22d  Novem-  6  S.  94; 
ber  1827,  an  entry  having  been  given  to  an  heir  of  entail  with  the  l^'^'  ^*  ^' 
series  of  heirs  as  in  the  entail,  it  was  held  that  after  forty  years'  pos- 
session the  superior's  heir  could  not  object  to  enter  another  heir  of 
entail  upon  payment  of  relief;  and,  in  Stirling  v.  Ewart,  14th  Feb-  4  D.  684; 
ruary  1842,  affirmed  4th  September  1844,  it  was  settled,  that  the  ?28f  2  Roffs, 
superior,  having  given  an  entry  to  an  heir  of  entail  on  payment  of  a  L.  C  340. 
year's  rent,  is  not  entitled  to  claim  a  year's  rent  upon  entering  a 
subsequent  heir  of  the  investiture,  although  a  stranger  in  blood  to  the 
lieir  whom  he  succeeds,  but  is  bound  to  enter  him  upon  payment  of 
relief  only. 

The  superior  is  entitled  to  give  the  entry  in  such  manner  that  his 
legal  rights  may  not  be  evaded ;  and,  therefore,  although  he  is  bound 
to  grant  and  deliver  a  precept  of  dare  constat,  which  cannot  be 
assigned,  he  cannot  be  forced  to  deliver  a  charter  of  resignation,  under 
circumstances  imposing  a  stranger  upon  him  as  vassal,  without  pay- 
ment of  a  year's  rent ;  Magistrates  of  Musselburgh  v.  Brown,  21st  M.  16038; 
February  1804.     It  is  well  settled,  however,  that  a  vassal  in  whose  166^'*' 
favour  a  feu-charter  has  been  granted  may  possess  without  infeftment, 
and  that  he  is  entitled  to  assign  it,  and  the  assignee  to  possess  with- 
out taking  an  entry,  as  long  as  the  precept  has  not  been  exhausted 
by  a  deceased  party;  Stewart  v.  Burnside,  12th  November  1794.  M.  15027; 
Successive  parties  may  thus  possess  without  liability  to  enter.     In  lei!**' 
the  case  of  Gordon  v.  Orant,  29th  June  1814,  it  is  reported  to  have  F.  c. 
been  decided,  that  a  superior  is  not  bound  to  enter  a  vassal  deriving 
from  an  author  unentered,  unless  the  author  also  shall  take  an  entry. 
But  it  is  stated  by  Mr.  Bell  in  his  Commentaries,  that  the  Court  has  i*  26. 
again  and  again  taken  occasion  to  deny  that  decision  as  reported,  and 
to   recommend  that  it  should  be  publicly  understood,  that  no  such 
determination  was  given.     Mr.  Bell  adds : — "  It  is  indeed  not  law." 

The  composition  payable  by  a  singular  successor  consists  of  the  Composition 
amount  of  a  year's  rent  for  which  the  lands  are  let,  or  may  be  let,  at  xioNs^TflKRF.. 
the  time  of  the  entry,  under  deduction  of  feu-duty,  public  burdens,  ^rom. 
annual  burdens  imposed  with  the  superior's  consent,  and  reasonable 
annual  repairs  to  houses  and  other  perishable  subjects;  Aitchison  v.  M.  15060;  2 
l/aj>kirk,  14th  February  1 775,     The  vassal  is  also  entitled  to  deduc-  ^^'*'  ^'  ^-  ^^^' 
ion  of  one-fifth  part  of  the  rent  for  teind,  whether  the  teinds  have  4  8. 224;  2 
jeen  valued  or  not ;  Thomson  v.  Simsony  24th  November  1825.  ^^^^'  ^^-  ^®^- 

When  a  singular  successor  pays  composition,  he  is  entitled  to  a  cwmpow-hon^'^^* 
Iia.rter  in  favour  of  himself,  and  any  series  of  heirs  he  chooses  to  **ay  ^^ctate 
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Past  III.     name,  all  of  whom  the  superior  must  enter  on  payment  of  relief  alone, 

Chapter  III.  ^^^  year's  rent  being  full  satisfaction  for  his  doing  so ;  Magistrates  of 

M.  voce  "  Supe-  Aberdeen  v.  Burnet,  17th  June  1808  ;  dictum  of  Lord  Cobbhousb  in 

"  sLr  *No  ^4^  Duke  of  Hamilton  v.  Baillie,  recently  cited ;  and,  in  the  subsequent 

1  D  689  *         ^^^  ^^  ^^  Duke  of  Hamilton  v.  Earl  ofHopetoun^  8th  March  1839, 

2  Ro88,  L.  c.    it  was  held  by  the  whole  Court,  that  a  purchaser  of  a  subject  from  a 

vassal-superior  is  entitled  upon  payment  of  a  year's  rent  to  obtain 
charter  and  precept  in  favour  of  himself  and  his  heirs-at-law  in  any 
order  in  which  he  chooses  to  place  these  heirs,  provided  he  does  not 
go  beyond  them  to  strangers,  and  that  he  is  entitled  to  require  his 
charter  to  be  assignable,  and  to  assign  it  before  infeftment  to  any 
person  he  pleases,  and  to  the  heir  of  that  person,  and  that  such 
assignee  has  a  right  as  broad  as  his  author,  and  may  require  of  the 
superior  a  charter  in  favour  of  himself  and  his  heirs-at-law  in  any 
order  he  chooses ;  and  that  the  heirs  of  either  the  purchaser  or  his 
assignee  are  entitled  to  enter  on  payment  of  relief  only. 
Entrt  of  a  a  superior  is  not  bound  to  enter  a  corporation,  because  a  corpori- 

coRPORATioK.    ^^^^  novcr  dies,  and  by  the  entry  of  it,  therefore,  his  rights  would  be 
F.  C. ;  2  Ross,   permanently  excluded ;  Hill  v.  Merchant  Company  of  Edinburgh, 
L.  C.  320.         2y|.|j  January  1815.    But  an  entry  to  the  office-bearer  of  a  corpora- 
tion and  his  successors  in  office,  for  the  use  and  behoof  of  the  coipo- 
ration,  is  an  entry  to  the  corporation,  and  the  superior  having  once 
granted  this,  he  is  not  entitled,  when  charged  for  an  entry,  to  demand 
5  D.  1273.        a  year's  rent ;  Campbell  v.  The  Orphan  Hospital,  28th  June  1843w 

In  cases  where  a  corporation  is  vassal,  it  is  usual  to  stipulate  for  a 
duplicand  once  in  each  period  of  twenty-five  years,  as  the  supposed 
average  of  human  life,  but  the  Court  will  not  enforce  this  or  any 
other  arrangement  which  is  not  consented  to  by  the  parties.  In  Earl 
7  S.  642.  of  Mansfield  v.  Oray,  22d  May  1829,  a  feu-charter  to  a  company  sti- 

pulated a  duplicand  every  twenty-five  years,  and  a  payment  of  jP500, 
if  in  violation  of  a  prohibition  a  sale  should  be  made.    A  sale  having 
been  made,  payment  of  the  ^f  500  was  enforced. 
Orioihalchar-     We  have  already  noticed  the  general  character  of  the  chana  by 
^imjLmwVt     Progress  as  distinguished  in  its  efiects  from  the  original  grant,  the 
pRooRBss.         conditions  of  the  feu  being  established  by  the  first  charter,  which, 
accordingly,  regulates  the  renewals  of  the  right,  and  must  be  reGnred 
to  in  all  questions  arising  out  of  charters  by  progress,  which  thus  bend 
to  the  authority  of  the  original  charter ;  and,  although  the  clauses  of 
Craig,  ii.  2, 27 ;  the  first  grant  may  not  be  expressed  in  subsequent  charters,  they  are 
"'    '  '  still  held  to  be  present  in  these  by  implication.     The  doctrine  is 

Hume,  458.  strongly  illustrated  by  the  case  of  MackerrM  v.  Lord  Keith,  2l8t 
January  1801.  Here,  the  holding  in  the  original  charter,  dated  1608, 
was  blench,  and  the  reddendo  one  penny  Scots.  In  1702  this  wis 
altered  in  a  renewal  of  the  investiture  towf  12  Scots.  The  ^12,  hov* 
ever,  had  never  been  received,  and  the  superior  having  given  a  chaige 
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for  it  in  1801,  the  alteration  was  held  to  have  been  a  blunder,  and  the     Pakt  III. 
reddendo  found  to  be  regulated  by  the  original  charter.     The  case  of  chapter  ill 
Graham  v.  Duke  of  Hamilton^  27th  January  1842,  is  another  illus-  4  d.  482 ;  3 
tration,  the  vassals  in  lands  under  rights  dating  from  1657  having  ^^»  ^- ^- ^^' 
had  the  entire  right  of  property  by  their  titles,  until  in  1778  a  reser- 
vation of  mines  and  minerals  in  favour  of  the  superior  was  inserted 
in  a  precept  of  dare  constat.    No  specific  possession  of  the  minerals 
having  taken  place,  it  was  decided  that  the  reservation  was  ineffectual, 
the  superior  not  being  entitled  to  resume  any  part  of  the  property 
or  to  change  the  nature  or  measure  of  the  original  grant ;  and,  in 
Threiphnd  v.  Rutherford^  30th  May  1848,  a  right  of  hunting  hav-  lo  d.  io79. 
ing  been  excepted  in  renewals  of  the  investiture  for  eighty  years, 
but  a  prior  charter  and  other  prior  titles  having  been  discovered,  con- 
taining no  such  reservation,  it  was  held  to  be  inconsistent  with  the 
original  titles,  and  disallowed.    Where,  too,  the  superior's  obligation 
to  enter  a  particular  party  for  a  taxed  composition  has  entered  the 
record,  it  is  not  lost  by  the  omission  of  it  in  the  titles  of  the  superior's 
successor ;  Learmonih  v.  Ghvemors  of  Trinity  Hospital,  1 5  th  February  le  D.  680. 
1854. 

The  statute  1692,  cap.  138,  was  passed  to  prevent  injury  to  third  Aoaiust  inser- 
parties  upon  the  renewal  of  rights  by  the  vassals  inserting  boundaries  toundawm.^^ 
advantageous  to  themselves.    This,  however,  has  been  found  to  apply  Act  1592, 
only  where  the  renewal  of  the  investiture  is  in  favour  of  the  vassal  ^*  ^^^* 
liimself,  and  not  where  the  charter  is  granted  to  a  stranger  upon  the 
esignation  of  the  vassal,  whose  warrandice  is  necessarily  a  security 
igainst  the  insertion  of  lands  not  truly  embraced  in  the  title ;  Credi-  M.  21743. 
ors  of  TiUycoultry  v.  Murray,  5th  December  1701. 

On  applying  for  an  entry  the  vassal  must  produce  his  predecessor's  Vasbal  apply- 
itles  :  and  he  is  bound  also  to  make  a  full  production  of  the  previous  '^®  ^"  "^"^ 

1  -rrr*  -•  i    •  •  -i  i  .  «    i   .  MU8T  PBODUCE 

ties.     When  the  vassal  is  a  smgular  successor,  production  of  his  sa-  titles. 

ne  in  the  declarator  of  non-entry  is  not  suflScient,  unless  the  warrant  Stair,  iii.  6, 49. 

3o  is  produced;  and,  where  the  sasine  proceeded  upon  a  charter  and 

o  assignations,  production  of  the  charter  and  one  of  the  assignations 

s  held  insufficient ;  Maconochie  v.  Oovernors  of  Trinity  Hospital,  14  D.  813. 

th  Majr  1852.^    Sometimes  the  amount  of  the  reddendo  does  not 

The  production  referred  to  in  this  case  was  the  production  by  the  superior  of  his  title  to 
(lomintum  tHreetum  in  order  to  establish  his  right,  to  insist  in  an  action  of  declarator  of  non- 
7.  The  case  illastrates  the  doctrine,  that,  although  it  may  be  a  safe  proceeding  for  an  in- 
77^  vassal  to  take  an  entry  from  a  party  who  has  a  recorded  infeftment  in  the  superiority — 
le  cases  of  Oib$on-0raigiknd  Innes  referred  to,  8upra,  p.  776, — yet  where  the  superior  has 
^en  recognised  by  the  Tassal  or  his  author,  he  is  not  entitled  to  the  remedies  of  a  superior 
fer  ta  compel  an  entry,  without  the  production  of  a  good  feudal  title  in  his  own  person, 
ere  sasine  being  insufficient  without  its  warrants.  The  authority  of  Lord  Stair  is  express  ii.  4,  6,  and 
-ard  ta  the  distinction  between  the  case  of  the  superior  from  whom  the  right  of  a  vassal  "•  11>  ^9- 
predeoeosoT  flows,  and  the  case  of  one  who  has  not  been  acknowledged  as  superior  by 
iisal*8  taJking  an  entry  from  him.  In  the  former  case,  the  superior  need  not  instruct  his 
AHil  the  vassal  disclaims  at  his  peril ;  but  this  does  not  hold  in  the  latter.    Thus  Bankton 
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appear  on  the  face  of  the  title,  but  is  determined  by  the  usage  which 
has  taken  place,  and  this  is  a  rule  conclusive  against  a  vassal  who 
cannot  or  does  not  make  a  full  production  so  as  to  instruct  that  he 
is  erroneously  charged ;  Earl  of  Mansfidd  v.  Trustees  of  Scone's 
Lethindi/f  14th  June  1831. 

When  there  is  a  defect  in  the  previous  title,  or  arrears  of  feu-duties 
or  casualties  remaining  due  to  the  superior,  the  vassal  may  apply 
for  a  charter  or  clause  of  novodamiLS,  which  secures  him  against 
the  defect  of  the  right  as  regards  the  superior,  and  from  liability 
for  the  arrears,  because  novodamus  has  the  effect  of  an  original 
right,  and  implies  a  discharge  of  bygone  dutiea  The  clause  of 
novodamus  may  contain  a  first  grant  as  well  as  the  renewal  of  a 
former  one,  and  every  subject  expressed  is  effectually  conveyed 
to  the  vassal,  although  there  be  no  antecedent  title  to  it  in  his 
person ;  Scot  v.  The  Archbishop  of  Glasgow,  29th  February  1680. 
When  the  novodamus  is  qualified  by  the  words  ''  used  and  uHmt,"  then 
the  right  conferred  by  it  is  restricted  to  the  extent  of  the  previous 
use;  Bruce  Y.  RashiehiU,  <ta,  2oth  November  1714.  It  is  evident, 
however,  that  a  grant  by  novodamus  is  ineffectual  without  a  warrant, 
there  being  no  property  in  the  superior  to  re-issue,  if  it  remains  un- 
resigned  in  the  person  of  the  last  vassal  Of  this  there  is  a  striking 
illustration  in  Orieve  v.  WiUiam^on,  11th  December  1760.  Here, 
there  was  a  disposition  with  procuratory  and  precept,  but  not  followed 
by  resignation  or  sasine.  Afterwards,  the  superior  without  receiving 
resignation  granted  a  charter  confirming  the  disposition  to  the  dis- 
ponce  in  liferent  and  his  son  in  fee.  The  charter  contained  a  clause 
of  novodamus,  and  infeftment  followed  upon  it.  Upon  the  son's 
death,  his  creditors  having  taken  steps  to  attach  his  right  of  fee,  the 
father  took  infeftment  in  his  own  favour  upon  the  original  disposition, 
and  this  was  held  to  be  an  effectual  title,  the  novodamus  being  a  nul- 
lity because  without  warrant,  and  the  charter  ineffectual,  inasmuch 
as  the  fee  was  full,  and,  no  resignation  having  taken  place,  the  lands 
were  not  in  the  superior's  hands. 

The  charter  by  progress  is  prepared  by  the  superior's  agent  and,  as 
the  superior,  according  to  the  feudal  notions,  acts  from  favour,  it  is  to 
be  held  as  a  general  rule,  that  the  style  which  he  chooses  to  adopt,  if 
legal,  and  such  as  to  secure  the  vassal's  just  rights,  must  be  assented 
to ;  and,  as  the  superior  is  held  to  interfere  at  the  vassal's  request. 


M.  3557. 


lays  it  down  (ii.  1 1, 24) — **  Where  the  puraaer  is  nngvlar  suceetsor  m  the  mperwrUy^  he  vill 
"  be  obliged  to  produce  his  progreas  thereto  before  the  defender  be  bound  to  answer,  unless 
"  the  defender  has  formerly  owned  his  right  by  taking  charters  from  him."  "  And  so  ac- 
''  cordingly  it  was  decided,  E.  Queemferry,  18th  January  1681,  which  differs  in  this  respect 
"  from  the  pursuer's  authority  of  JniiM,  tuprtij  where  the  vassal  or  his  author  had  once 
"  recognised  the  pursuer  as  superior,  by  taking  an  entry  from  him/' — per  Lord  Ivoet  in 
Note  to  Interlocutor  in  case  referred  to  in  the  text. 
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'        and  only  does  what  he  may  be  compelled  to  do,  his  own  rights  are     ^^ut  ill. 
protected  by  the  ckuse  salvo  jure  cujuslibet^  which  necessarily  relates,   chapteb  III 
not  to  the  right  of  superiority,  but  to  any  claim  which  the  superior 
may  have  in  connection  with  the  property  of  the  feu.    The  superior 
thus  incurs  no  liability,  and  is  not  responsible  even  for  the  sufficiency 
of  his  own  title.    Accordingly,  in  Syme  v.  Erskine,  16th  June  1801,  M.  wee  "Sui>e- 
a  superior  having  inadvertently  or  through  forgetfulness  granted  an  »  ^V**App«!" 
entry  after  he  was  himself  divested  was  found  not  to  be  liable  in  re-  No.  3. 
paration  to  the  creditors  of  the  vassal  for  loss  of  their  recourse  against 
the  property  in  consequence  of  the  error. 

If  any  burdens  affecting  the  feu  are  not  referred  to  in  the  sasine  Inbertion  of 
or  otherwise  upon  the  record,  the  superior  may  insist  upon  their  being  ^  chaote^  ' 
inserted  in  the  charter.    There  must  be  borne  in  mind,  also,  the  ^^^»  Trans- 
necessity  under  the  Infeftment  Act  of  inserting  in  the  charter  of  §  g. 
resignation  the  deduction  of  titles  formerly  required  in  the  instru- 
ment, where  the  grantor  or  grantee  of  the  warrant  is  dead. 

While  the  vassal  is  at  liberty  to  subdivide  his  feu,  that  does  not  Li^bi^ty  foe 
infnnge  upon  the  right  of  the  superior  to  have  his  returns  and  casu-  ^^  whbk. 
alties  adequately  secured.     Although,  therefore,  the  feu-duty  and  "^  divided. 
composition  may  be  apportioned  among  different  disponees,  the  supe- 
rior is  entitled  to  have  every  one  of  them  made  ultimately  liable  for 
the  cumulo  feu-duties  and  casualties,  he  being  bound,  on  the  other 
hand,  to  grant  upon  payment  an  assignation  of  the  claim,  in  order  to 
enable  the  feuar  who  pays  to  operate  his  relief  against  the  others  for 
their  proportions.     The  terms  of  a  clause  for  giving  effect  to  this 
arrangement  were  carefully  adjusted  in  the  case  of  Wemyss  v.  Thom- 14  S.233. 
son^  19th  January  1836.     When  the  superior,  however,  has  consented 
io  an  apportionment  of  the  feu-duty,  the  reservation  of  his  recourse 
for  the  full  amount  against  the  proprietor  of  each  of  the  subdivided 
parts,  although  sufficient  to  enable  him  to  recover  arrears  due  by  other 
portioners,  is  not  effectual  to  authorize  a  declarator  of  irritancy  ob  non 
soltUuvh  cananem.    That  is  a  penal  action,  and  the  Statute  authorizes 
it  only  in  relation  to  the  full  feu-duty.    The  superior's  remedy,  there- 
fora,  as  regards  each  of  the  parties  who  is  not  in  arrear  himself,  is 
confined  to  personal  action  and  diligence,  and  poinding  of  the  ground ; 
Knight  v.  CargiU,  2d  July  1846.  8  d.  99I. 

.        when  an  entry  has  been  obtained,  the  charter  operates  to  the 
I  heir   as  an  implied  discharge  of  all  former  feu-duties;   CHbson  v.  M.  6500. 
Scoty    2d  February  1739;  Incorporation  of  Tailors  of  Glasgow  v.  13D.  1073. 
Slctclkie^  11th  June  1851.     And  we  have  already  seen,  that  it  pro- 
duces the  effect  of  fixing  by  its  own  terms  the  destination  to  heirs, 
otliex*  destinations  contained  in  latent  personal  fees  being  thereby 

Xxx  conclusion  upon  this  subject,  it  remains  only  to  observe,  that 
tlio  casualty  of  non-entry  is  not  purged  by  taking  out  a  precept  or 


782 


LB0TUBE8  ON  OONYBYAKGINO. 


Part  III. 

Chapteb  in. 
M.  9291. 

Mode  of 
forcivq  bmtry 

BKFOKE  1745. 


HOBHIMO 
AOAIHST  8UFE- 
RIOB8  UHDBB 

20  Geo.  II. 
c.  60,  §  13. 


Chaboe 
aoa1h8t  bupe- 

BIOE  NOT  »• 

pbft;  1474, 
c.  67. 


Decree  of 

TIKSBL  of 
8UPEBIOBITT. 

M.  15024. 


13  S.  564. 
1  D.  162. 


charter,  unless  it  is  followed  hj  sasine;  Hay  v.  AucknameSy  23d 
March  1630. 

Mode  of  forcing  an  entry. — ^We  are  now  to  consider  what  remedy 
is  available  to  the  vassal,  when  he  cannot  obtain  an  entiy  throogli 
the  refusal  or  delay  of  the  superior,  or  the  imperfection  of  the  superior's 
own  title.    There  have  been  three  great  efforts  in  the  history  of  our 
law  to  remove  the  difficulties  and  obstructions  occasioned  by  the  par- 
tiality of  the  feudal  system  to  the  interests  of  the  superior.    Before 
the  Rebellion  of  1745,  if  a  subject  superior  refused  to  enter  a  yassal, 
it  was  necessary  to  obtain  from  Chancery  three  consecutive  precepts, 
commanding  him  to  gi*ant  the  entry.    After  failure  to  obey  these, 
similar  precepts  might  be  obtained  against  the  next  higher  ormediate 
superior,  and  upon  his  failure  in  like  manner  the  successive  over- 
lords might  be  charged,  until  the  vassal  reached  the  Crown,  by  whom 
an  entry  is  never  refused.   This  troublesome  and  expensive  procedure 
was  so  far  remedied  by  the  Act  20  Geo.  IL  cap.  50,  by  the  12Ui  8e^ 
tion  of  which  an  heir  is  entitled  on  production  of  the  retour,  and  a 
singular  successor  with  his  procuratory  of  resignation,  to  obtain 
letters  of  homing,  charging  the  superior  to  enter  them  upon  fifteen 
days'  notice ;  and,  if  the  casualties  were  tendered  at  the  same  time, 
the  superior  was  bound  either  to  grant  the  entry,  or  to  state  his 
reasons  in  a  suspension  of  the  charge.    He  was  always  entitled  to 
decline,  until  the  previous  titles  were  produced,  in  order  that  the  entry 
might  be  prepared  according  to  their  provisiona     The  forcing  was 
the  remedy  before  the  Lands  Transference  Act,  when  the  superior  was 
himself  infeft.     When  his  title  had  not  been  made  up,  the  heir  was 
entitled  to  charge  him  under  the  Act  1474,  cap.  57,  to  enter  within 
forty  days  under  the  penalty  of  losing  the  vassal  for  his  lifetime,  a 
forfeiture  which,  in  consequence  of  the  particular  terms  of  this  Act, 
extended  only  to  the  casualties,  and  not  to  the  fixed  annual  dntiei 
The  superior  having  failed  to  enter  as  charged,  the  vassal  could  after 
expiration  of  the  induda  apply  to  the  next  over-lord  for  an  entry. 
In  order  to  have  the  benefit  of  this  remedy,  it  was  necessary  to  hare 
the  tinsel  of  superiority  established  by  a  decree  of  the  Court  of  Ses- 
sion before  obtaining  a  charter;  Dickson  v.  Lord  Elpkimdtme,  1st 
July  1802.    But,  although  entry  was  thus  obtained  from  the  ow-lord, 
the  vassal  and  his  disponees  were  not  thereby  relieved  of  the  obliga- 
tion for  the  feu-duties  to  the  superior  who  had  been  passed  over; 
Wallace  v.  Earl  of  Eglintan,  26th  February  1836,  and  WaBace  t. 
Crawfurd's  Execviare,  5th  December  1838.    Here,  a  party  after  de- 
cree of  tinsel  obtained  a  charter  from  the  Crown,  proceeding  upon 
prasceptum  omissianis  superioritatis.    His  disponee  also  entered  with 
the  Crown  in  the  same  terms  as  if  it  had  been  immediate  superior. 
This  without  prescription  was  held  insufficient  to  relieve  the  disponee 
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of  the  feu-duties^  for  which^  accordingly,  he  was  found  liable  to  the     Paht  III. 

true  superior  upon  his  completing  a  title  within  the  period  of  pre-  chapter  III. 

Bcription.    The  vassal  is  not  bound  to  wait  the  issue  of  any  question 

in  dependence  touching  the  right  to  the  superiority,  but  is  entitled 

immediately  to  obtain  his  decree  of  tinsel,  and  go  to  the  over-lord ; 

for,  although  the  Statute  1474  enjoins  the  superior  to  enter  without 

fraud  or  guile,  these  words  were  held  here,  as  in  other  old  Statutes, 

to  mean  simply  without  prejudice  to  the  vassal ;  Dickson  v.  Lord  M.  15024. 

Elphinskme,  already  cited. 

The  remedies  now  detailed  formed  but  an  imperfect  cure,  on  account  Ihoonvenisnce 
of  the  expense  and  delay  unavoidably  attendant  upon  the  procedure,  kemovedbt^*'* 
At  the  same  time,  estates  of  superiority  had  been  greatly  multiplied  Lands  Trans. 
by  the  advance  of  commerce,  the  increase  of  population,  and  the  ex-  '™**^'    ^• 
tension  of  cities  and  towna    The  nature  of  the  elective  franchise 
before  the  Reform  Act  had  also  led  to  a  great  increase  in  the  number 
of  estates  of  superiority,  the  value  of  which  was  destroyed  by  that 
Statute,  the  annual  returns  being  in  very  many  instances  elusory. 
Hence  arose  great  difficulty  and  inconvenience  in  obtaining  entries, 
for,  after  the  superior's  death,  there  was  no  sufficient  substantial 
interest  remaining  to  the  heir  to  induce  him  to  incur  the  expense  of 
making  up  a  titla    It  was  to  remedy  these  inconveniences  that  the 
provisions  of  the  Lands  Transference  Act  were  directed,  in  so  far  as  10  &  11  Via. 
they  give  increased  facility  in  obtaining  entry  from  the  superior.  This  ^  ^^* 
facility  is  created  in  two  ways : — 1st,  By  making  it  compulsory  to 
grant  charters  of  confirmation  ;  and  2d,  By  enabling  the  vassal  more 
readily  to  resort  to  the  over-superior,  and  providing  for  the  temporary 
or  permanent  forfeiture  of  the  immediate  superiority,  or  for  the  re- 
linquishment of  it  by  the  immediate  superior. 

Compulsory  confirmation  is  enacted  by  the  6th  section ;  and  the  i*  CoMPuusoRr 
benefit  is  provided  to  parties  infefit  upon  four  different  kinds  of  war-  ^A™^Bii" 
rant.     It  is,  therefore,  available  only  to  a  party  infeft ;  and  confir-  only  where 
mation  under  the  Statute,  therefore,  is  clearly  incompetent  before  ^^^'^  "''^'"' 
infeftment.     The  different  warrants  are  these: — (1.)   Conveyance 
from  the  last-entered  vassal     (2.)  Conveyance  from  one  whose  own 
title  is  capable  of  being  made  public  by  confirmation.    In  either  of 
these  cases,  the  disposition  must  contain  an  obligation  to  infeft  a  me^ 
or  an  obligation  to  infeft  a  me  vel  de  me.    It  would  appear,  therefore, 
that  confirmation  is  incompetent,  where  the  manner  of  holding  is  not 
mentioned.     (3.)  Decree  of  special  service.     (4.)  Decree  of  adjudica- 
tion or  sale  with  warrant  of  infeftment.    On  production  of  his  sasine, 
and  any  one  of  these  warrants,  the  party  may,  by  applying  to  the 
Lord  Ordinary  on  the  Bills  (showing  in  his  application  the  terms  and 
conditions  of  the  holding),  obtain  warrant  for  letters  of  homing  to 
charge  the  superior  to  grant  confirmation  in  the  same  way  as  the 
like  diligence  is  used  for  compelling  entry  by  resignation.    The  party 
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CUAPTEB  III. 


2.  procedukb 
to  obtain  en- 
try under 
Lands  Trans- 
ference Act, 

where  8UPB- 
KIOR  NOT 
INFEFT. 

(I.)  Where 
reddendo  does 

NOT  EXCEED  £5 


(2.)  Where 
reddendo 

ABOVE  £5,  OR 
AT  vassal's 
OPTION  IP 
BEl>OW  £5. 


is  to  tender  the  duties  or  casualties,  and  the  superior  must  grant  the 
charter,  or  show  grounds  for  his  refusal  in  a  suspension.  The  superior 
may  insert  in  the  charter  the  tenendas,  the  reddendo,  and  all  other 
clauses  and  conditions  of  the  former  charters,  if  not  already  on  the 
record  or  duly  referred  to  in  the  title ;  but,  if  such  clauses  and  con- 
ditions are  already  inserted  or  referred  to,  then  the  charter  may  not 
contain  them  without  the  vassal's  consent 

The  above  remedy  will,  of  course,  be  efifectual  only  where  the 
superior  is  infeft.  When  the  superior's  title  has  not  been  completed, 
the  statute  allows  two  lines  of  procedure,  accommodated  to  the 
greater  or  less  value  of  the  superiority. 

When  the  reddendo  does  not  exceed  ^5  a  year,  the  right  of  supe- 
riority may  be  absolutely  forfeited.  The  procedure  prescribed  with  this 
view  is  an  application  to  the  Lord  Ordinary  on  the  Bills  for  an  order 
on  the  superior  within  thirty  days  (sixty  if  in  Orkney  or  Shetland, 
or  abroad),  to  get  himself  infeft,  and  enter  the  vassal,  or  to  show 
cause  for  his  delay  or  refusal,  with  certification  of  forfeiture  if  he  fail. 
If  this  order  is  not  complied  with,  the  petitioner  may,  after  the  days 
of  intimation,  obtain  a  judgment  forfeiting  the  right  of  superiority, 
and  finding  the  petitioner,  and  his  heirs  and  successors,  entitled  to 
hold  in  all  time  coming  of  the  next  over-superior  by  the  same  tenure, 
and  for  the  same  reddendo,  as  under  the  forfeited  superiority.  This 
judgment,  when  extracted  and  recorded  in  the  register  of  sasines 
appropriate  to  the  lands,  extinguishes  the  right  of  superiority,  and 
enables  the  petitioner  to  apply  to  the  over-superior,  as  now  his  im- 
mediate superior,  for  a  charter.  The  charter  is  to  contain  the  same 
tenendas  and  reddendo  as  the  titles  of  the  forfeited  superiority,  and 
the  lands  are  to  be  held  according  to  these  in  all  time  coming,  the 
holding  of  the  intermediate  superiority  being  thus  obliterated. 

When  the  reddendo  is  greater  than  £5  a  year,  or,  in  the  option  of 
the  party,  whether  it  exceeds  that  amount  or  not,  the  procedure  is 
directed,  so  as  to  create  a  temporary  forfeiture  of  the  superiority. 
Here,  the  procedure  is  similar,  but  the  certification  in  the  first  order 
is,  that  the  superior  shall  forfeit,  not  the  superiority,  but  the  duties 
and  casualties  payable  on  entry,  and  that  the  petitioner  shall  be 
entitled  to  retain  the  yearly  feu-duties,  until  he  is  reimbursed  of  the 
expenses  of  the  petition,  procedure,  and  making  up  his  title  in  this 
manner.  After  the  intimation  has  expired,  a  judgment  may  be 
obtained  of  the  import  now  stated,  with  a  warrant  to  the  petitioner 
to  obtain  an  entry  from  the  Crown,  or  in  his  option  from  the  mediate 
over-superior,  as  in  vice  of  the  party  refusing.  The  expenses  may  be 
judicially  taxed  under  the  application,  and  decree  obtained  for  reten- 
tion of  the  amount  The  extract  of  the  judgment  is  a  warrant  for 
a  charter  from  the  Crown,  which  will  be  obtained  by  observing  the 
procedure  to  be  explained  when  we  review  the  Crown  C^harters  Act 


ENTRY  WITH  THE  SUPERIOIl.  785 

The  Crown  charter  in  this  case  bears  that  the  lands  are  "  to  beholden     Pabt  III. 

"  of  the  Crown,  while  the  immediate  mperior  remains  unentered,  and  Chapteh  III 

"  thereafter  until  a  new  entry  in  favour  of  a  va^ssal  became  requisite, 

"  by  the  same  tenure  by  which  they  were  holden  by  the  immediate 

"  superior"    And  the  reddendo  is, — ''for  payment  to  the  immediate 

"  superior  of  the  annual  duties  and  casualties,  but  that  only  upon  com- 

"  pletion  of  his  title  to  the  superiority.'*    The  extract  decree  will  also 

contain  warrant  for  letters  of  horning  to  charge  the  over-superior,  in 

the  event  of  the  vassal  choosing  to  enter  with  him.     The  effect  of 

these  steps  being  only  to  forfeit  the  superior's  rights,  while  he  lies 

out  unentered,  the  forfeiture  is  only  temporary,  and  the  rights  revive 

ia  their  full  effect,  upon  the  superior  completing  his  title. 

But  it  may  frequently  happen,  that  the  superior  will  himself  desire  Rklwquibh- 
to  be  permanently  divested  of  the  superiority,  and  the  Statute  provides  riowty. 
for4hi&     Under  the  11th  section,  he  may  lodge  a  note  relinquishing 
the  superiority  in  favour  of  the  petitioner  and  his  heirs.     Of  this 
relinquishment  the  petitioner  may  himself,  or  by  his  counsel,  accept. 
But  he  is  not  compelled  to  accept,  and  he  may,  if  ho  prefers  it,  refuse 
the  relinquishment,  and  enter  with  the  Crown  or  the  over-lord.     If 
he  accepts,  the  authority  of  the  Lord  Ordinary  is  interponed,  and  the 
right  of  superiority  becomes  extinguished,  so  that  thenceforth  the 
petitioner  shall  hold  of  the  superior  of  the  relinquished  superio- 
rity.    By  the  decree  the  petitioner  obtains  warrant  to  apply  to  the 
oyer-lord  as  now  the  immediate  superior;  and  the  charter  for  tlie 
renewed  investiture  must  in  this  case  contain  the  tenendas  and  red- 
dendo of  the  relinquished  superiority.     By  the  20th  section  of  the 
Statute,  the  judgment  of  the  Lord  Ordinary  in  these  proceedings  is 
subject  to  review,  but,  if  not  reclaimed  against,  it  is  final,  and,  if  it 
is    reclaimed  against,  the  judgment  of  the  Court  is  final  without 
appeal 

The  effect  of  the  investiture  obtained  by  forfeiture  or  relinquish-  Efpect  or  im- 
ment  is  distinctly  defined  by  the  Act,  (§  12,)  in  conformity  with  forfeitukk  or 
feudarl  principles,  to  be  the  same  as  if  the  superior's  heir  had  made  rklikqdish- 
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up   titles,  and  conveyed  the  superiority  to  the  petitioner,  and  tlie  biokity. 

latter,  after  completing  his  title  to  it,  had  consolidated  the  separate 
rights  of  superiority  and  property  now  in  his  person  by  resignation 
ad  r^vnanentiam.  In  consistency  with  this  it  is  enacted,  that  the 
mterosts  of  the  over-superior  shall  not  be  extended,  his  rights  remain- 
ing' tbe  same  as  if  the  superior  s  heir  had  entered  and  continued  his 


Uj>oii  losing  the  superiority  by  forfeiture  or  relinquishment,  the  §  13. 
entitled  to  the  value  of  it  under  deduction  of  expenses,  and 
tho     roceipt  of  the  value  does  not  infer  representation  beyond  its 

{iture  and  relinquishment  are  made  competent,  notwithstanding  §  u, 
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Part  III.     proliibitions  against  subinfeudation,  or  either  estate  being  entailed. 

Chafti^  III   When  the  superiority  is  entailed,  the  price  is  to  be  applied  in  terms 

of  the  Lands  Consolidation  (Scotland)  Act,  1845;  and,  when  the 

vassal's  estate  is  entailed,  the  price  paid  for  the  superiority  is  to  be 

held  and  treated  as  an  entailer's  debt 


Cbown  Chabters. 


1  Formes 
practice  in 
expeding 
Crown  char- 
ters. 


We  have  now  taken  a  survey  of  the  feudal  investiture  in  the  origin 
of  the  feu,  its  transmission  by  the  various  methods  conventional  and 
legal,  and  the  renewal  of  the  grant  by  the  same  authority  from  which 
its  creation  was  derived.  Hitherto,  in  some  measure,  the  subject  has 
been  viewed  in  an  abstract  form  without  limitation  to  any  one  class 
of  feus,  the  indefinite  capability  of  multiplication  being  an  inherent 
characteristic  of  the  feudal  system,  as  undefined  extension  is  of  tbe 
Gothic  Architecture ;  and,  in  truth,  the  same  principles  pervade  the 
whole  scheme,  from  the  most  noble  feu,  which  recognises  no  superior 
but  the  Crown,  down  to  the  humblest,  which  cannot  reckon  the  de- 
grees of  its  removal  from  that  fountain-head  of  feudal  rights  There 
is  a  variety,  however,  in  the  mode  of  granting  entries  to  Crown 
vassals,  consisting  in  the  procedure  by  which  the  investiture  is 
renewed,  and  the  terms  upon  which  it  is  granted.  The  difference  is 
thus  one  of  form  and  detail  merely,  the  principles  upon  which  these 
rights  depend  being  the  same  as  in  all  other  feudal  dependencies. 
But  it  is  necessary  for  the  Conveyancer  to  be  acquainted  with  the 
peculiarities  referred  to,  and  we  proceed,  therefore,  to  explain  the  mode 
of  expeding  Crown  charters,  showing,  first,  the  procedure  which 
obtained  before  the  alterations  introduced  by  the  recent  Statute,  and, 
afterwards,  that  which  must  now  be  observed.  A  knowledge  of  the 
former  practice  is  required,  in  order  to  teat  the  authenticity  of  titles 
expede  under  it  The  importance  of  this  was  strikingly  iDustrated 
upon  the  trial  of  a  party  claiming  the  title  of  Earl  of  Stirling  by  the 
Court  of  Justiciary  in  1839,  a  full  report  of  which  was  prepared  by 
Professor  Swinton.  The  charge  was  the  alleged  forgeiy  of  a  Scotch 
charter,  the  evidence  relied  upon  being,  in  part,  proof  by  Crown 
officers  and  experienced  Conveyancers  of  a  want  of  conformity  in  the 
document  with  the  practice  and  regulations  in  regard  to  expeding 
and  sealing,  without  which  no  authentic  writ  of  the  description  could 
have  been  obtained. 

Every  Crown  Grant  formerly  proceeded  upon  a  Siffnaiure'-^  writ 
deriving  its  name  from  its  bearing  the  Sovereign's  Signature,  oft  other 
equivalent  Royal  Warrant.  Anciently  it  appears  that  the  Sovweign 
was  accessible  to  the  solicitation  of  private  parties ;  and  the  Crown 
property  was  encroached  upon,  and  injured,  by  warrants  thus  giutcd 
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without  inquiry.    It  was,  therefore,  ordained  by  the  Statute  1655     i*ART  ill. 
cap.  20,  that  no  Signature  should  be  presented  but  through  the  Chapter  ill 
King's  ordinary  officers.    The  Barons  of  Exchequer  acted  as  commis- 1555,  c.  20. 
sioneiB  for  the  Crown  in  examining  and  passing  Signatures,  untU 
their  duties  were  transferred  to  Judges  of  the  Court  of  Session. 

In  order  to  obtain  a  Crown  charter,  there  must  be  a  warrant  from  Warrant 
the  vassal,  as  in  the  case  of  a  subject  superior.    That  warrant  may  hece88ar\\  ^ 
consist  of  any  of  the  writs,  voluntary  or  judicial,  which  we  have 
reviewed  as  effecting  a  transmission  of  the  feu ;  and  the  nature  of 
the  charter  is  determined  by  the  same  feudal  principles  as  in  the 
cases  we  have  examined.    If  the  applicant  has  a  personal  title  with 
a  procuratory  from  the  last-entered  vassal,  he  obtains  a  charter  of 
resignation  ;  if  he  be  infeft  upon  that  vassal's  warrant,  a  charter  of 
confirmation.    Where  his  author  was  infeft  base,  he  may  either  take 
infefiment,  and  obtain  charter  of  confirmation,  or  obtain  warrant  of 
infeflment  from  the  Crown  in  a  charter  of  resignation  and  confirma- 
tion, divesting  the  last  vassal  by  confirmation  of  his  disponee's  infeft- 
ment  and  of  the  infeftments  of  all  subsequent  disponees  down  to  tlie 
author  of  the  applicant,  so  as  to  make  resignation  upon  his  warrant 
efiTectual.    And  here,  as  in  any  other  case,  a  vassal  already  entered 
may  obtain  a  charter  in  order  to  a  new  investiture  for  any  legitimate 
purpose.    He  may  proceed  upon  a  procuratory  of  resignation  granted 
by  himself,  limiting  his  own  right  to  a  liferent,  and  propelling  the 
fee,  whereby  his  heir  may  be  saved  the  expense  of  a  service  after  his 
death — or  for  new  infeftment  in  favour  of  himself  in  the  full  right, 
with  a  view  to  change  the  disposal  and  destination  after  his  death. 
This  is  a  common  mode  of  procedure  to  create  a  new  investiture  in 
terms  of  an  entail 

The  signature  was  a  writ  framed  and  indorsed  by  a  Writer  to 
the  Signet,  the  privilege  of  acting  in  this  matter  being  confined  to 
members  of  that  body.    It  contained  the  whole  clauses  of  the  charter 
desired,  for  which  it  formed  the  warrant,  after  being  approved  by  the 
Crown  officera    It  was  called  a  signature  of  resignation,  or  of  con- 
firmation, or  of  sale,  or  of  adjudication  in  implement,  or  contra  hcere- 
diiaiem  jacentem,  according  to  the  species  of  warrant  upon  which  the 
applicant  proceeded.    There  were  also  signatures  of  vUimus  hoBves^ 
proceeding  upon  a  gift  from  Exchequer,  when  subjects  had  fallen  to 
the  Crown  through  failure  of  heirs. 

Ihe  clauses  of  a  signature  of  resignation  were  these : —  signature  op 

(1 .)  The  dispositive,  which  it  was  indispensable  should  contain  resignation. 
rrything  intended  to  be  conveyed  by  the  charter. 
^2.)  The  qucequidem,  deducing  the  right  from  the  last-entered  vas- 
ty disposition,  procuratory,  or  decree. 
(3.)  The  tenendas,  containing  the  holding  with  its  parts  and  per- 
tinents.     This  clause  contained  the  only  material  difference  from  the 
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Pakt  hi. 

CHAPTKR  III. 


Form  op  siona* 
tuiib  of  con- 
firmation. 

Name  OF  lands. 


Spr.iTTixa 
reddendo* 


Effects  of 

BARONY. 


i.  472,  3d  Ed». 

Former  mode 
of  expbdino 
signatures. 


charter  by  a  subject  superior,  in  the  long  list  of  obsolete  tenns  ex- 
pressing the  accessories  of  the  grant. 

(4.)  The  reddendo,  expressing  the  duties,  which  must  be  in  exact 
accordance  with  the  last  charter,  otherwise  the  Barons  would  not  pass 
the  signature. 

The  signature  of  confirmation  differed  in  having  no  dispositive 
clause,  its  office  being  discharged  by  the  clause  of  confirmation  ;  and 
it  had  also  no  qticBquidem, 

If  the  party  desired  to  change  the  name  of  the  lands,  that  might 
be  done,  care  being  taken  so  to  express  the  dispositive  clause,  as  to 
identify  the  lands  under  the  new  name  with  the  old  description. 
When  the  subject  consisted  of  part  of  a  barony,  it  was  necessary  that 
the  lands  should  be  described  as  part  of  the  barony,  the  last  charter 
being  referred  to,  and  the  disposition  produced,  in  order  to  instruct 
the  identity  of  the  lands ;  and,  unless  the  reddendo  was  indivisible, 
it  might  in  this  case  be  split,  upon  a  petition  to  that  effect,  and  the 
share  of  it  corresponding  to  the  share  of  the  purchase  inserted  in  the 
new  charter. 

The  heritable  powers  of  jurisdiction  implied  in  a  right  of  barony 
were  abolished  by  the  Act  20  Geo.  II.  Its  remaining  effects  are  to 
carry  mills,  harbours,  and  ports,  ferries,  and  their  customs,  &c.,  which 
are  not  comprehended  under  parts  and  pertinents  in  an  ordinary 
charter.  The  right  of  barony  also  implied,  what  might  also  be  ob- 
tained by  a  special  clause,  viz.,  the  right  of  union,  which  was  valuable 
before  the  recent  Infeftment  Act  in  authorizing  one  sasine  for  dis- 
contiguous subjects.  As  the  right  of  barony  imported  privileges  so 
valuable,  it  could  only  be  granted  upon  a  petition  to  the  Treasury ; 
and,  when  it  had  been  granted,  lands  might  be  added  to  it  in  subse- 
quent charters.  The  Barons  were  entitled  to  grant  a  disjunction 
from  the  barony  in  favour  of  a  party  who  had  purcliased  part  of  it 
It  is  necessary  to  keep  in  view,  that,  notwithstanding  the  privilege 
of  single  infeftment  by  union  implied  or  expressed,  registration,  if 
not  made  in  the  general  record,  was  necessaiy  in  each  particular 
register  proper  to  any  part  of  the  lands. 

The  mode  of  expeding  signatures  is  to  be  found  in  the  Juridical 
Styles.  It  was  shortly  this : — A  note  having  been  lodged  of  the 
name  of  the  party  and  of  the  lands,  the  signature,  indorsed  by  the 
Writer  to  the  Signet  who  had  prepared  it,  was  left  with  an  officer 
called  the  Presenter  of  Signatures.  It  was  afterwards  revised  by  one 
of  the  Barons,  and  subsequently  by  one  of  the  Judges,  substituted  in 
their  place,  who  along  with  the  writer  compared  the  description  and 
reddendo  with  the  former  charter  or  retour,  the  title-deeds  being  pro- 
duced. When  found  correct,  it  was  signed  by  the  revising  Baron  on 
the  back  and  on  every  page  but  the  last,  which  was  afterwards  signed 
by  the  whole  Barons.     Then  the  composition  was  struck  in  the  way 
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presently  to  be  explained,  marked  on  the  signature  by  the  Baron,  Pibt  III. 
and  paid  to  the  Receiver-General.  On  the  last  day  of  term  resigna-  c„j^^^^  XII 
tion  was  made  in  the  hands  of  the  Barons  by  a  inacer  of  Court  on 
behalf  of  the  last  vassal,  using  a  pen  as  in  place  of  staff  and  baton. 
The  signature  thus  revised  was  signed  by  the  Presenter  of  Signatures, 
and  given  to  the  King's  Remembrancer  for  registration  in  the  Exche- 
quer records.  It  was  then  taken  to  the  office  of  the  Great  Seal,  and 
stamped  at  the  top  with  the  cachet,  which  was  a  seal  bearing  a  fac- 
simile of  the  Royal  Signature.  The  cachet  sufficed,  when  the  grant 
was  merely  a  renewal,  but  the  Royal  Superscription  was  necessary, 
when  the  charter  contained  any  new  grant  or  privilege. 

The  signature  thus  completed  was  the  warrant  for  a  precept  under  Precept  under 
the  Signet.  This  precept  contained  in  Latin  the  whole  tenor  of  the  ™^  «onet- 
signature,  with  which  it  required  to  preserve  an  exact  conformity. 
It  was  directed  to  the  Keeper  of  the  Great  Seal,  and  formed  the  only 
legal  warrant  to  the  Director  of  Chancery  to  prepare  the  charter,  the 
intermediate  precept  under  the  Privy  Seal,  which  was  formerly  neces- 
sary, having  been  dispensed  with  by  49  Geo.  IIL  cap.  43,  §  13. 

The  charter  was  written  in  Chancery  in  the  character  peculiar  to  The  chabter. 
tliat  office,  and  marked  at  the  end  with  the  words,  "  written  to  ike 
"  seal  and  registered  and  sealed"  It  was  then  sealed  in  the  office  of 
the  Great  Seal,  the  Keeper  of  which  signed  a  separate  note  at  the 
end  bearing  the  words,  "  sealed  at  Edinburgh"  with  the  date.  After 
being  sealed,  the  charter  was  returned  to  Chancery,  in  order  that, 
under  the  Act  of  Sederunt,  11th  July  1808,  the  date  of  sealing  might 
be  entered  in  the  Register. 

These  forms  have  been  altered  by  the  10  &  11  Vict.  cap.  61,  called  2.  Modern 
The  Crown  Charters  Act.    By  this  statute  signatures  and  precepts,  as  ^er^CrowT 
preliminary  to  Crown  charters,  are  abolished.     The  applicant  is  now  Charteiw  Act. 
to  lodge  with  the  Presenter  of  Signatures  a  draft  of  the  charter  §  i. 
which  he  desires,  prepared  and  indorsed  by  a  Writer  to  the  Signet,  §  2. 
along  with  a  short  note  praying  that  a  charter  in  these  terms  may  be 
granted.      He  is  also  to  produce  the  last  charter,  or  retour,  or  decree 
of  service,  and  precept  from  Chancery,  with  the  subsequent  titles  and 
evidence  of  the  valued  rent,  in  order  to  test  the  description  and 
farnisb  data  for  fixing  the  composition.     The  Presenter  is  to  revise 
the  draft  charter  with  the  agent.     If  he  is  not  satisfied  with  the  titles 
produced,   lie  is  to  make  a  marking  to  that  eflect,  and  return  the  §  3. 
draft  to  the  party,  who  may  obtain  a  review  by  the  Judges  or  Judge  §  14. 
acting  in  Exchequer  upon  a  note  of  objections,  and,  if  these  are  sus- 
tained,  the   draft  is  remitted  to  the  Presenter  to  revise.     There  is  §  4. 
provision  for  enforcing  production  of  previous  grants  or  titles,  and,  if 
tlicsc  cannot  be  got,  reference  to  the  respective  registers  is  provided  §  5. 
f<»r.      When    mistakes  have  occurred  in  the  last  charter,  or  retour,  or  §  4. 
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Part  III.     decree  of  service,  these,  whether  prejudicial  to  the  Crown  or  to  the 
Chaftbb  III.  vassal,  may  be  corrected  in  the  new  charter  after  a  report  by  the 
Presenter  to  the  Judge  in  Exchequer.    The  revised  draft  is  to  remam 
§  a  with  the  Presenter  accessible  to  the  party,  who  may  also  get  a  copy. 

S  9.  When  no  objections  are  made  to  the  revisal,  the  draft  being  docqueted 

by  the  Presenter  and  agent  as  approved,  and  having  the  composition 
endorsed  upon  it  by  the  Presenter  and  Auditor  of  Exchequer,  is  to 
be  sent  by  the  former  to  Chancery,  where  it  is  to  be  received  as  a 
valid  and  sufficient  warrant  for  the  immediate  preparation  of  a  char- 
ter. If  the  party  is  dissatisfied  with  the  revisal,  or  the  amount  of  the 
composition,  he  may  appeal  to  the  whole  or  one  of  the  Judges,  and 
their  judgment  repelling  the  objections,  or  authenticating  alterations 
admitted  in  consequence  of  them,  is  to  be  the  warrant  of  the  charter. 
Immediately  after  the  warrant  in  any  of  the  foregoing  shapes  is 
received  at  Chancery,  a  charter  is  to  be  prepared  in  terms  of  the 
draft,  sealed  with  the  Seal  of  the  Treaty  of  Union,  recorded,  and 
delivered  upon  payment  of  the  same  fees  as  at  present.  It  is  un- 
necessary to  read  the  forms  of  the  charters  authorized  by  the  Statute, 
§  17.  and  contained  in  a  schedule  subjoined  to  it    The  form  of  resignation 

is  expressly  abolished. 

Claubk  of  When  the  applicant  desired  to  obtain  a  clause  of  navodamusy  which 

Crown^^k^  was  formerly  inserted  chiefly  in  order  to  protect  against  previous 

TKK.  feudal  delinquencies,  it  was  necessary  to  petition  the  Crown,  and  to 

produce  a  search  of  the  records  for  forty  years,  to  show  that  the  Crown 

would  not  be  prejudiced,  and  in  this  case  the  warrant  required  the 

Sovereign's  Superscription  after  a  report  by  the  Barons.     Now,  in 

order  to  a  grant  of  novodamus,  the  party  must  obtain  the  consent  of 

the  Commissioners  of  Woods  and  Forests,  or  any  two  of  them,  and 

produce  such  consent  to  the  Presenter  of  Signatures,  and  the  charter 

cannot  be  sealed  without  the  Sign-manual  of  Her  Majesty,  and  the 

signatures  of  three  Commissioners  of  Her  Majesty. 

The  Precept  from  Chancery. 

When  the  ancestor  of  a  Crown  vassal  has  died  publicly  infeft,  and 

without  leaving  any  warrant  for  the  entry  of  his  heir,  the  heir,  after 

being  served,  has  it  in  his  power  to  obtain  infeftment  by  procuring  a 

warrant  called  a  precept  from  Chancery,  which  is  similar  in  its  nature 

1 .  Old  form  of  to  a  procept  of  dare  constat  by  a  subject  superior.    The  form  used 

before  the  Crown  Charters  Act  is  given  in  the  Juridical  Styles.    It 

was  addressed  to  the  Sheriff  of  the  county  where  the  lands  lay,  and, 

when  the  lands  lay  in  several  counties,  to  the  Sheriff  of  that  in  which 

Ersk.  Inst.  ii.    the  hcir  intended  to  take  his  sasine.     It  proceeded  upon  a  narrative 

'  *     '  of  the  retour  of  the  special  service,  embracing  the  description  of  the 

lands  with  a  reference  to  the  past  charter,  the  clause  of  union,  and 

the  other  heads  of  the  brief,  and  it  concluded  with  a  command  to 
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give  sasine,  taking  security  for  the  retour-duties  due  to  the  Crown,  of     Pabt  ill. 
which  the  amount  was  specified.      The  effect  of  this  precept  was  chapter  III. 
expressly  limited,  so  that  it  could  not  be  used  after  the  term  next 
subsequent  to  its  date,  because  the  retour-duties  are  enlarged  by 
lapse  of  the  term.    By  an  ancient  custom  the  Sheriff  was  entitled  to 
an  ox  as  his  fee  for  the  infefbment,  called  the  sasine  ox,  which  was 
latterly  converted  into  a  sum  of  money.     But  the  vassals  of  Church 
lands  not  exceeding  ^200  Scots  were  exempt  from  payment  of  the 
sasine  ox.     The  privilege  of  the  Sheriff  to  grant  infefbment  upon  the 
precept  from  Chancery  is  abolished  by  the  Infefbment  Act,  §  6,  8  &9  Vict, 
which  provided,  that  the  precept  might  be  addressed  to  any  notary-  ^*  ^' 
public,  but  should  be  void,  unless  the  sasine  be  recorded  before  the 
next  term.      Compensation  is  provided  by  this  enactment  to  the 
Sheriffs  and  Sheriff-clerks  then  existing,  as  long  as  they  shall  con- 
tinue in  office. 

The  old  mode  of  infefbment  is  continued  by  the  Crown  Charters  2.  New  form. 
Act  with  some  change  in  the  procedure  and  form.     When  the  heir  io&  ii  Vict. 
has  been  served  in  special,  he  is  to  lodge  with  the  Presenter  of  Sig-  ^*  ^^' 
natures  the  retour  or  decree  of  the  service,  with  a  draft  of  the  precept 
which  he  desires,  prepared  by  a  Writer  to  the  Signet.     The  form  of 
the  new  precept  is  substantially  the  same  as  before,  the  heads  of  the 
brief  being  omitted,  and  the  command  directed  to  any  notary-public 
instead  of  the  Sheriff.     Along  with  the  draft,  and  a  note  praying  for 
the  precept,  the  last  charter  and  other  titles  must  be  lodged.     The 
draft  is  revised  by  the  Presenter  with  the  same  right  of  appeal  as  in  §  is. 
the  case  of  a  charter,  and  his  docquet,  or  the  judgment  of  an  Exche- 
quer Judge  is  a  sufficient  warrant  to  the  Director  of  Chancery  to 
prepare  and  issue  the  precept,  which  is  valid,  provided  the  dues  and 
composition  be  paid  before  it  is  issued. 

A  very  important  change  in  the  law  is  introduced  in  the  19th  sec-  Precept  may 
tion,  which  enacts  that  a  precept  from  Chancery  may  be  granted  on  on^ro^duction 
production  of  a  decree  of  general  service,  and  that  the  infeftraent  op  general 
following  upon  the  precept  so  issued  shall  be  valid.     A  record  of  g™^'^''" 
precepts  is  appointed  to  be  kept  in  Chancery,  extracts  from  which 
are  to  make  faith  in  every  case  except  improbation. 

The  convenient  mode  of  entry  by  charter  of  confirmation  and  pre- 
cept, combined  in  one  deed,  may  now  be  obtained  from  the  Crown 
under  the  21st  section  of  the  Act 

Reference  has  already  been  made  to  that  portion  of  the  Crown  Entry  of 
property  in  Scotland  which  is  appropriated  to  the  Prince  of  Wales.  pr^ncipawtT*' 
When  there  is  no  Prince,  the  vassals  of  the  Principality  receive  their  of  Scotland. 
entry  from  the  Sovereign,  as  King,  Prince,  and  Steward  of  Scotland, 
and  the  signature  formerly,  and  consequently  the  draft  charter  now, 
must  be  framed  throughout  as  granted  by  the  Sovereign  in  that  cha- 
racter.    When  the  Prince  is  under  age,  the  cliarter  is  granted  by  the 
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Sovereign  as  his  administrator-in-law.  Forraerly,  when  the  Princi- 
pality was  separate,  the  Barons  held  a  separate  commission  from  the 
Prince  to  manage  his  affairs  in  Scotland,  and  to  receive  resignations, 
and  grant  new  infeftments.  The  signatures  passed  in  Exchequer  as 
in  Crown  grants.  The  precept  was  sealed  with  the  Prince's  Signet  in 
Exchequer,  and  formed  a  warrant  to  Chancery  for  writing  the  charter 
which  passed  the  Great  Seal  in  Exchequer.  The  signature  was  re- 
corded in  Exchequer,  and  the  charter  in  Chancery,  but  in  separate 
books  from  those  of  the  Crown  vassals.  The  procedure  prescribed  by 
the  Crown  Charters  Act  expressly  applies  to  lands  held  of  the  Prince, 
as  well  as  of  the  Crown  ;  and  a  note  in  the  schedule  directs  the  ne- 
cessary alterations  when  there  is  a  Prince,  the  charter  being  then  in 
name  of  the  Prince,  or  of  His  Majesty  as  his  administrator-in-Iaw  ; 
and  it  is  provided  by  §  34,  that  the  Prince  may  appoint  his  own 
Presenter,  and  a  grant  of  novodamus  can  only  be  issued  upon  the 
Sign-manual  of  the  Prince  when  he  is  of  full  age.' 

By  the  former  practice  all  Crown  grants  were  in  Latin.  Charters, 
precepts  from  Chancery,  and  sasines  are  now  appointed  to  be  in 
English. 

Conditions  irritant  and  resolutive  of  entails,  as  well  as  burdens  in 
other  titles,  may  now  be  preserved  in  effect,  when  already  inserted  in 
the  records,  by  reference  to  such  insertion. 

The  vassals  of  the  Crown  and  Prince  are  allowed  to  enter  in  some 
respects  upon  different  terms  from  those  of  other  superiors.  If  an 
heir  enters  by  decree  of  service  and  precept  from  Chancery,  he  is 
charged  with  the  whole  non-entry  duties,  consisting  of  the  new  extent 
or  valued  rent,  since  his  ancestor's  death,  and  also  with  the  relief. 
When  a  disponee  enters  he  is  charged  with  ten  merles,  provided  he  is  the 
heir  of  the  investiture.  If  he  be  a  singular  successor,  the  composition 
is  one-sixth  of  the  valued  rent  as  instructed  by  the  valuation-books  in 
Exchequer,  or  by  the  certificate  of  two  Commissioners  of  supply  and 
the  collector  of  cess  of  the  county.  When  the  parties  entering  are 
heirs-portioners,  the  eldest  pays  as  an  heir  for  her  share,  and  the 
others  are  charged  as  singular  successors.  Where  the  right  is  re- 
deemable, as  in  a  charter  of  adjudication,  the  party  has  the  option  to 
compound  either  by  the  valued  rent  or  by  a  percentage  on  the  prin- 
cipal sum.  The  composition,  as  we  have  seen,  is  now  fixed  by  the 
Presenter  and  the  Auditor  of  Exchequer,  and  it  is  appointed  to  be 
paid  to  the  Presenter's  clerk,  and  by  him  to  the  Director  of  Chancery. 
The  vassals  in  lands  formerly  held  of  Bishops  are  entitled,  by  Statutes 
1690,  cap.  32,  and  1698,  cap.  11,  whether  they  be  heirs  or  singular 
successors,  to  get  their  charters  without  payment  of  composition  when 
the  valued  rent  is  under  jPlOO. 

When  a  competition  arose  between  two  Crown  vassals,  no  preference 
was  given  in  respect  of  priority  in  passing  the  signature,  for  that  was 
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an  incomplete  right,  and  such  priority  could  only  be  founded  upon     Part  III. 

with  effect,  when  a  contending  party  had  acted  with  undue  precipita-  Chaptkb  III. 

tion  itt  urging  through  his  charter ;  M^  v.  Powfoulis,  6th  December  ^^  3023. 

1768.    The  rule  of  preference  was  the  priority  of  sealing,  because  the 

seal  first  perfects  the  confirmation.    The  date  of  sealing,  therefore, 

determines  the  priority  of  the  charter,  and,  by  Statute  1568,  cap.  56, 

the  first  right  confirmed  is  preferable  ;  Lord  Cardrossy.  Van  Sommer-  m.  1337. 

dyke^  iCy  March  1682.   By  the  Act  1661,  cap.  62,  in  order  to  prevent 

undue  preferences  by  adjudication,  it  was  enacted,  that  all  comprisings 

within  year  and  day  of  that  which  was  first  made  effectual  should 

rank  pari  passu.    In  order  to  fix  this  rule  more  clearly,  it  was  enacted 

by  the  Act  54*  Geo.  III.  cap.  137,  §  11,  that  the  presenting  a  signature 

in  Exchequer,  when  the  holding  is  of  the  Crown,  and  recording  an 

abstract  of  the  signature  in  the  register  of  abbreviates  of  adjudication, 

should  be  held  the  proper  diligence  to  make  an  adjudication  effectual 

The  continuance  of  this  rule  is  provided  for  in  the  recent  Statute,  10  &  11  Vict. 

which  enacts,  that  lodging  the  draft  charter  and  note  shall  be  equiva-  ^-  ^^'  §  ^^• 

lent  to  presenting  a  signature  in  Exchequer,  and  that  recording  a  copy 

of  the  note  and  an  abstract  of  the  draft  charter  shall  be  equivalent  to 

recording  the  abstract  of  the  signature.* 

Formerly  charters  could  only  be  expede  during  certain  periods  of 
the  year  called  Terms  in  Exchequer.  The  public  convenience  has  been 
studied  in  the  new  arrangements,  which  provide,  **  that  a  charter  may  §  10. 
*'  be  applied  for,  revised,  prepared,  and  delivered,  at  any  period  of  the 
"  year,  although  it  may  not  be  term  time  in  Exchequer." 
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The  constitution  and  various  modes  of  transmission  of  subjects  held 
by  the  burgage  tenure  are  peculiar  in  their  forms,  and  it  will,  there- 
fore, be  convenient  to  examine  them  separately,  and  in  one  view. 

Burgage  is  the  tenure  by  which  Royal  burghs  hold  their  houses  and 
auds  of  the  Sovereign.  In  a  few  instances  the  holding  is  of  a  subject 
upcrioT,  the  burgh  having  been  a  burgh  of  barony  or  of  royalty  before 
eing  erected  into  a  Royal  burgh.  Even  in  these  cases,  however,  the 
herties  and  privileges  are  holden  of  the  Crown. 

Constitution  of  Royal  hurgh. — The  first  constitution  of  a  Royal  Chaktee  of 
irgh  is  bjr  charter  of  erection  from  the  Crown,  by  which  the  subjects  " 

-  The  Act  54  Geo.  III.  c.  137,  having  been  repealed,  the  Act  19  &  20  Vict.  c.  91,  §  6, 
cts  "  thut  tbe  lodging  of  a  Draft  Charter  and  Note  in  the  office  of  the  Presenter  of  Sig- 
^itiires  in  terms  of  10  &  11  Vict.  c.  51,  when  the  holding  is  of  the  (Vown,  or  the  execut- 
^  a  charge  of  homing  against  superiors,  when  the  holding  is  of  a  subject,  and  recording 
copy  of  sucH  uot<i  and  an  abstract  of  such  Drafl  Charter  or  such  charge,  in  the  Hegister 
Abbreviates  of  Ac^judications,"  shall  be  held  the  proper  diligence  necessary  to  make  an 
iUcatinn  effectual. 
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and  privileges  are  bestowed.  This  charter  is  effectual  without  sasine, 
because  at  the  erection  there  is  no  person  yet  in  being  who  can  re- 
ceive infeftment ;  Aytoim  v.  Magistrates  of  Kirkaidy,  4th  June  1833 ; 
and  this  right  needs  no  renewal,  the  vassal  being  a  community, 
which  never  dies.  The  feudal  character  of  the  burgage  tenure  is 
held  by  Craig  to  be  ward-holding  with  the  community  for  vassal, 
and,  in  the  charter  of  the  burgh  of  Inverkeithing,  the  reddendo  is 
servitium  solitum  et  consuetum^  which  the  law  interprets  to  be  mili- 
tary service.  Accordingly,  the  services  of  watching  and  warding  are 
held  to  be  inherent  in  this  tenure,  and  due  within  burgh,  whether 
stipulated  or  not. 

As  the  charter  does  not  require  to  be  renewed,  so  the  holding  is 
not  subject  to  casualties,  the  vassal  never  being  in  minority,  nor 
marrying,  nor  dying. 

The  individual  proprietors  to  whom  the  burgage  property  is  con- 
veyed by  the  magistrates,  are  vassals  holding  immediately  of  the 
Crown,  and  the  baillies  of  the  burgh  are  the  Crown's  baillies  forgiving 
infeftment,  under  the  Statute  1567,  cap.  27.  The  magistrates  may 
also  themselves  acquire  for  the  community  by  prescriptive  possession 
subjects  of  which  they  have  granted  repeated  investitures  in  favour 
of  a  party  who  had  no  possession  ;  Aytoun^  already  referred  to.  From 
the  character  of  burgh  proprietors  as  Crown  vassals  it  follows,  that, 
if  the  burgh  should  be  suppressed,  they  continue  to  hold  of  the  Crown, 
although  the  burgage  tenure  ceases ;  Urquhart  v.  Clunes,  17th  Janu- 
ary 1758.  But,  while  the  burgh  subsists,  entry  by  the  Crown  in 
lands  held  burgage  is  incompetent,  and  a  posterior  right  granted  br 
the  magistrates  was  preferred  in  Countess  of  Kincardine  v.  EaA  of 
Marr,  February  1686. 

Transmission  of  burgage  subjects, — This  can  only  be  effected  by  the 
intervention  of  the  superior  through  the  magistrates  as  the  Crown's 
baillies,  a  precept  of  sasine  by  a  party  infeft  in  burgh  lands  being 
inept.  Resignation  is,  therefore,  the  only  mode  of  entering  a  singular 
successor,  and  there  is  no  room  for  confirmation  in  burgage  subjects 
We  have  already  referred  to  the  proper  symbols  of  resignation  as  fixed 
by  Act  of  Sederunt,  11th  February  1708,  and  subsequent  decisions  in 
conformity  with  it,  whereby  the  use  of  any  symbol  but  staff  and 
baton  was  prohibited  under  sanction  of  nullity.  But  this  is  now  of 
importance  only  in  titles  anterior  to  the  recent  Burgage  Tenuis 
Statute. 

We  shall  now  examine  the  form  of  transmission,  1.  inter  viVos,  and 
2.  to  heirs. 

1.  A  precedent  of  the  disposition  formerly  in  use  will  be  found  in  the 
Style-book,  vol.  i.  p.  604,  3d  edition.  It  contained  these  clauses  :— 
(1.)  The  narrative,  containing  the  consideration.  (2.)  The  dispositive 
including  the  description  of  the  subjects,  the  operative  words  being 
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the  same  as  in  a  disposition  of  feudal  subjects.    (3.)  The  obligation     Part  III. 
to  infeft,  to  be  holden  of  Her  Majesty  in  free  burgage  for  service  of  chaptor  hi 
burgh  used  and  wont.    (4.)  Procuratory  of  resignation,  empowering  (a.)  convey- 
procurators  to  compear  before  the  Lord  Provost,  or  one  of  the  baillies,  ^^^  o^  »uro- 
and  resign  the  lands  into  their  hands,  as  in  the  hands  of  Her  Majesty,  uhdeb  the  old 
immediate  lawful  superior  thereof,  in  favour  and  for  new  infeftment  «>kii8. 
to  be  granted  to  the  disponee.    (5.)  The  clause  of  warrandice.     (6.) 
The  clause  of  relief  of  public  burdens.    (7.)  The  assignation  to  rents 
and  writs.    (8.)  The  clause  of  deliveiy  of  writs.    (9.)  The  clause  of 
registration.    (10.)  The  testing  clause. 

The  title  of  the  disponee  was  completed  by  resignation  by  staff  and  Completion  op 
baton  in  terms  of  the  procuratory  in  the  hands  of  a  magistrate  upon  xmB^'^REsio- 
the  ground  of  the  subjects,  and  delivery  of  sasine  by  the  magistrate  nation. 
to  the  disponee  by  the  symbols  of  earth  and  stone,  and  hasp  and 
stapla    These  acts  were  embodied  in  one  instrument  under  the  hands  Town-clesk 
of  the  town-clerk,  as  possessing,  by  the  Act  1667,  cap.  27,  the  exclu-  i^l^y.poBLic 
sive  privilege  of  acting  as  notary  in  burgage  subjects,  under  the  pain 
of  nullity.    This  rule  was  recognised  and  acted  upon  in  Dawson  and 
Mitchell  V.  Magistrates  of  Glasgow,  14th  November  1827,  affirmed  6  8.19; 
31st  March  1830.    When  the  town-clerk  is  himself  to  be  infeft,  the  ipp!  sh  ^^' 
Court  has  granted  warrant  to  the  Sheriff-clerk  of  the  county  to  act  as 
town-clerk  pro  hoc  vice  in  expeding  the  infeftment ;  Duffy.  Magis-  2  S.  in. 
trates  of  Elgin,  16th  January  J  823.    This  privilege  of  passing  infeft- 
ments  within  burgh  is  peculiar  to  clerks  of  Royal  burghs,  and  the 
clerk  of  a  burgh  of  regality  cannot  acquire  a  similar  privilege  by  cus- 
tom ;  Magistrates  of  Edinburgh  v.  Howaty  2d  February  18  J  4.     But  f.  C. 
Lord  Glenles  here  took  a  distinction  between  burghs  of  regality 
having  the  privilege  of  entering  by  hasp  and  staple  (in  which  he 
thought  the  privilege  might  be  acquired),  and  those  in  which  the 
holding  is  feudal. 

The  personal  right  of  a  disponee  of  burgage  subjects  may  be  trans-  Conveyancbok 
mitted  to  any  number  of  successive  acquirers  by  disposition  and  J^^^^^]^**'*'"'^ 
assignation,  the  procuratory  of  the  party  last  entered  remaining  the  PRorE&Tr. 
efl^ctual  warrant,  which  is,  accordingly,  produced,  when  infeftment 
ia    ultimately  taken,  along  with  the  successive  writs  by  which  the 
psLTtj  infeft  obtained  right  to  it. 

Wlien  there  are  no  magistrates  or  town-clerk,  a  sasine  given  by  the  Who  may  give 
-^Iieriff-clerk  was  sustained  in  Thomson  v.  M'Kitrick,  21st  July  1666 :  *^«^^=  ^*  ""««- 

AQV  8UBJKCTH 

VL^i  sasine  given  in  1653,  during  the  Commonwealth,  by  the  then  ^  '    g 
^  ro vost  and  a  common  notary,  was  sustained  in  respect  of  the  times ; 
ytamson  v.  M'Kitrick,  June  1662.    When  the  city  of  Edinburgh  was  m.  6893. 
ithout  magistrates  in  1745,  and  there  were,  therefore,  no  baillies  to 
'ooive  resignation  or  give  sasine,  the  Court  appointed  certain  baillies  Ersk.  Inst.  j.  3, 
tr   that  special  purpose,  until  a  new  magistracy  should  be  established  ^^' 

due   course  of  law.     This  Mr.  Erskine  thinks  a  better  expedient  Inst.  H.  3,  4i. 
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Past  III.     than  to  have  sasine  given  by  the  Sheriff  of  the  county  ex  necessitcUe, 

CuAPTBB  HI.  ^^®  usual  course  is  the  appointment  of  managers  by  the  Court  of 

Session,  until  the  corporate  rights  are  restored,  with  special  powers 

to  receive  resignations  and  grant  infeftment;  PhUp,  18th  January 

1832. 

With  regard  to  registration,  burgage  sasines  are  excepted  from  the 
Act  1617,  cap.  16,  in  consequence,  it  is  supposed,  of  the  town-clerks 
having  been  tolerably  regular  in  booking  the  sasines  in  their  protocols. 
This  exactness  having  sometimes  failed,  however,  the  Act  1681,  cap. 
11,  was  passed,  in  terms  of  an  Act  of  Sederunt  immediately  prior  in 
date,  establishing  burgh  registers  of  sasines,  and  requiring  sasines^ 
reversions,  &c.,  to  be  registered  within  sixty  days  under  pain  of 
nullity.  An  irregularity  having  crept  in,  consisting  in  the  insertion 
of  the  docquet  in  the  register  in  an  abbreviated  form,  the  Act  10  Geo. 
IV.  cap.  19,  was  passed,  sustaining  the  validity  of  instruments  thus 
imperfectly  registered  previous  to  its  date,  but  requiring  for  the  future 
that  the  notarial  docquet  should  be  introduced  at  length,  otherwise 
the  document  to  be  null 


10  a  199. 

RBOIffTBATlOH 
OF  BUROAQB 
BASnrES. 

1681,  c.  11. 


10  Geo.  IV. 
c.  19. 


(6.)  Convey- 
ance OF  BUKO- 
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UNDEB  NEW 
F0KM8. 


10&  11  Vict. 


The  forms  which  have  been  substituted  in  place  of  those  described 
are  contained  in  the  Act  1 0  &  1 1  Vict.  cap.  49,  an  Act  to  facilitate 
the  transference  of  lands  held  on  burgage  tenure.     The  Statute  is 
permissive  in  its  form,  and  allows  dispositions  and  other  conveyances 
.Q  to  be  in  the  abbreviated  terms  contained  in  the  schedule.   It  is  unne- 

Clauses  OF  DI5-  cessary  minutely  to  examine  the  clauses  of  the  new  form.    They  are 
I'osiTioN.  {j^  every  respect  similar  mutatis  mutandis  to  those  which  we  have 

examined  minutely  in  the  Lands  Transference  Act.  The  effect  of  the 
clauses  is  fixed  by  §  2,  which  gives  to  the  obligation  to  infeft  and 
clause  of  resignation  the  same  peculiar  effect  as  in  the  previous  form. 
The  assignation  of  rents  here  has  the  same  effect  as  in  the  other 
Statute,  giving  right  to  the  rents  falling  due  after  the  term  of  entry 
specified  in  the  dispositive  clause.  In  like  manner  the  clause  of 
warrandice,  if  not  qualified,  is  to  imply  absolute  warrandice  of  the 
subjects  and  of  the  writs,  and  personal  warrandice  of  the  rents*  The 
3d  and  4th  sections  provide  for  giving  effect  to  the  conditions  of 
entails  and  real  burdens  and  conditions  in  other  rights,  by  reference, 
where  these  have  already  entered  the  register. 

In  order  to  obtain  infeftment  it  is  not  now  necessary  to  appear 
before  a  magistrate,  or  go  to  the  subjects  or  to  the  Council-chamber, 
or  to  use  any  symbol ;  but  resignation  may  be  made,  and  infeftment 
obtained,  by  presenting  the  warrants  to  the  Town-clerk,  being  a 
notary-public  ;  and  an  abbreviated  form  of  the  instrument  similar  to 
that  in  feudal  subjects  is  substituted.  In  a  note  to  the  scliedule  con- 
taining the  form  of  this  instrument,  it  is  directed,  that  the  witnesses 
shall  sign  on  the  last  page  only,  thus  removing,  in  regard  to  burgage 


g  5.  Inpeft- 

UENT  UNDER 
NEW  FORK. 
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sasines,  an  ambiguity  connected  with  other  sasines  from  the  terms  of     Part  HI. 
the  Infeftraent  Act.    The  instrument  is  to  be  recorded  as  formerly,  chaptbb  III. 
the  date  marked  by  the  keeper  of  the  record  being  the  date  of  the  §  6. 
instrument,  which  is  effectual  if  registered  at  any  time  during  the  §  7. 
party's  lifa 


2.  The  mode  of  entering  heirs  in  burgage  subjects  is  not  affected  2.  TR^RBans- 

8ION  OP  BURGh* 

b?  the  Burgage  Tenure  Act.    The  form  is  peculiar,  and  constitutes  j,q^  subjecta 
another  exception  to  the  principle  of  heirs  entering  by  judicial  sen-  "^  ^^'^• 
tence.    The  baillies  of  all  royal  burghs,  and  of  several  burghs  of 
regality  have  acquired  by  immemorial  usage  the  right  to  cognosce 
and  enter  heirs  in  burgage  tenements  without  service  by  inquest  or 
otherwise.    Evidence  is  adduced  to  the  baillie  and  Town-clerk  of  the 
claimant's  propinquity  to  the  person  last  infeft,  whose  sasine  is  pro- 
duced, whereupon  the  baillie  declares  him  heir,  and,  according  to 
the  ancient  form,  ordains  him  to  take  hold  of  hasp  and  staple  of  the 
door,  symbols  appropriate  to  burgage  tenements,  and  to  enter  the 
house,  and  bolt  the  door.     The  heir,  after  he  came  out,  took  instru- 
ments in  the  hands  of  the  Clerk  as  notary. 

This  procedure  is  set  forth  in  a  notarial  instrument  of  cognition  Instrument  of 
\nd  sasine,  bearing  the  appearance  of  a  procurator  for  the  claimant  ^gj^T^^  *^^^ 
vhh  witnesses  before  one  of  the  baillies  upon  the  ground  of  the 
ubjects,  production  and  publication  of  the  last  sasine,  proof  of  the 
ropinquiiy  by  the  subscribing  witnesses,  and  then  that  the  baillie 
id  cognosce  and  enter  the  claimant  as  nearest  and  lawful  heir,  and 
ive  delivery  by  hasp  and  staple  and  with  earth  and  stone.     This 
strument  is  complete  evidence  in  itself  both  of  the  propinquity  and 
the  entry.     By  the  Infeftment  Act,  the  form  of  this  instrument  a  &  9  Vict. 
itinues  the  same  as  at  present,  excepting  that  the  docquet  of  the  ^'  ^^*  §  '^^ 
fFn-clerk  as  notary  is  dispensed  with,  if  the  instrument  be  attested 
him  and  the  witnesses ;  and  the  delivery  of  symbols  may  either 
e  place,  as  before,  upon  the  ground  of  the  subjects,  or  within  the 
ncil-chaniber  of  the  burgh  by  delivery  of  a  pen. 

[?rvice  and  entry  more  hurgi  are  expressly  exempted  from  the  io&  ii  Vict. 
ation  of  the  Service  of  Heirs  Act.  ""•  '*^'  ^  ^^' 

lere  is  no  composition  payable  here,  for  the  baillie  is  commis-  No  composf- 
r  and  not  superior;  Hayy.  BaiUies  of  Aberdeen,  22d  July  1634.  oiTrAssmT'^' 
r  bjr  cognition  and  sasine  has  the  same  effect  as  by  precept  of  "tlkixcurked. 

coTistat,    the  heir  not  being  thereby  subjected  in  a  universal 
'e  title  ;  Blount  v.  Nicohon,  26th  February  1783.    It  appears  to  ^-  ^^T[^' 
11  potent  for  the  baillies  to  enter  the  heirs  of  burgesses  by  pre- 
tf  dtxre  constat;  Lockhart  v.  Kennedy,  July  1662.     But  this  iBr.8upp.482. 
of  entry  is  not  observed  in  practice. 

as  formerly  competent,  and  it  was  the  practice  in  some  burghs, 
r  lieirs  in  burgage  subjects  by  special  service,  which  proceeded 
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Part  III.     before  the  baillie,  by  whose  authority  it  was  completed ;  and  here 

ChaptrriIII.  *^®  service  did  not  require  to  be  retoured  to  Chancery,  being  in  itself 

Entry  by  bps-  the  sentence  of  a  judge,  an  extract  of  which  was  sufficient  warrant 

ciAL  8EHVICE     f^j.  infeftment.     Special  service  was  also  competent  before  the  magis- 

TRATBa.  trate  upon  a  brief  from  Chancery,  in  which  case  it  required  to  be 

retoured.     The  latter  of  these  forms  appears  to  be  now  abolished  by 

10  &  11  Vict    the  Service  of  Heirs  Act,  which  renders  it  incompetent  to  serve  by 

virtue  of  a  brief  from  Chancery,  or  otherwise  than  according  to  its 

own  provisions. 

GooHiTioN  FEB-     Tho  samo  care  must  be  taken  in  burgage  entries,  as  in  others,  thai 

c^'^LAsrEN™  *^®  party  is  described  in  his  proper  character,  and  that  he  has  right 

TEREo  YAflSAu  to  tho  warraut  upon  which  he  claims  and  obtains  infeftmenl    The 

cognition  and  sasine,  like  the  precept  of  c2ar0  constat,  or  precept  from 
Chancery,  is  effectual  only  to  the  heir  of  the  last-entered  vassal 
General  ber-  claiming  as  heir,  and  not  as  in  right  of  any  warrant  When  the 
BAM^^w^B  claimant,  therefore,  is  entitled  to  a  burgage  subject,  not  as  heir  of  the 
entry  claimed  vassal  last  infeft,  but  as  having  right  to  an  unexecuted  procuratoiy  in 
UNEXTCOTED  favour  of  a  party  deceased,  the  right  to  the  procuratory  must  be 
WARRANT.  taken  up  by  general  service ;  Creditors  of  Owning  v.  Maconoakie^  4th 
M.  1446.         December  1783. 

The  feudal  forms  of  transmission  must  also  be  attended  to,  in  so 
far  as  required  by  the  particular  nature  of  the  buigage  tenure ;  and, 
if  the  right  is  conferred  by  a  procuratory  of  resignation,  the  infeft- 
M.  14420.  ment  is  void,  if  it  do  not  bear  that  resignation  took  place ;  Houston 
V.  Houston,  4th  February  1 784 .  Here,  there  was  a  disposition  by  the 
ancestor  in  favour  of  himself  in  liferent,  and  of  the  heirs  of  his  body 
in  fee,  whom  failing,  in  favour  of  John  Houston.  There  being  no 
heirs,  John  took  infeftment  on  the  disposition  more  burgi,  but  the  in- 
strument did  not  bear  that  the  baillies  had  cognosced  and  served  him 
as  heir  of  provision,  or  that,  in  virtue  of  the  procuratory,  the  sulgects 
had  been  resigned  in  their  hands.  The  title  was  reduced. 
BuBOAOB  PRO-  Buigage  property  being  exempt  from  terce,  on  the  ground,  it  is  sap- 
pBRTY  EXEMPT  pogcd,  of  its  bciug  the  heir's  residence,  and  incapable  of  division,  a 
wife,  therefore,  will  get  no  benefit  from  subjects  belonging  to  her  de- 
ceased husband  within  burgh,  unless  there  be  a  special  conveyance  m 
her  favour — a  rule  which  requires  attention  in  marriage  contracts  and 
other  family  settlementa  The  rule,  however,  is  dependent  upon  the 
nature  of  the  holding,  and  not  upon  the  local  situation  of  the  property, 
and  lands  held  feu  of  magistrates  or  others  are  subject  to  teroe, 
although  lying  within  the  limits  of  the  buigh. 

Provisions  as  to  general  and  special  charges^  and  actions  of  consti- 
tution and  adjudication,  are  made  in  regard  to  burgage  subjects^  of 
the  same  nature  as  in  the  Lands  Transference  Act 

The  power  to  feu  buigage  lands  appears  to  have  been  recognised 
at  an  early  period,  being  referred  to  in  the  Leges  Burgorum,  §  95. 
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A  base  infeftment  in  security  of  annual  rent,  recorded  in  the  burgh     Part  III. 
books,  was  sustained  in  the  case  of  Bennet  v.  Sdanders,  5th  July  Chapter  III. 
1711;  and  under  the  authority  of  that  decision,  a  practice  arose  of  Power  to  feu 
granting  heritable  bonds  with  precepts  for  infeftment  in  burgage  sub-  ^  "mob^''^" 
jects.    There  is  no  doubt  now,  although  it  was  a  question  much 
agitated  until  a  recent  period,  that  the  magistrates  can  grant  feu- 
rights  of  land  belonging  to  the  burgh,  to  be  holden  of  themselves. 
This  was  first  decided  in  the  case  of  Dean  v.  Magistrates  of  Irvine,  M.  2522. 
4th  July  1752.    They  cannot,  however,  feu  without  an  act  of  Council, 
aod  an  adequate  consideration ;  Magistraies  of  Selkirk  v.  Clapperton,  6  S.  955. 
11th  June  1828;  and  the  disposal  of  the  heritable  property  of  the 
burgh  by  feu,  alienation,  or  tack,  can  now  only  be  made  by  public 
roup  after  twenty  days'  advertisement  in  a  newspaper,  and  by  notices 
affixed  in  public  places ;  3  Geo.  IV.  cap.  91,  §  5.     It  was  doubted, 
until  lately,  whether  the  magistrates  have  power  to  convey  otherwise 
than  by  feu-holding ;   and  the  question  was  raised  in  the  case  of 
Dawson  &  Mitchell  v.  Magistrates  of  OUisgow,  14th  November  1827,  6  S.  19. 
where  the  tenure  was  in  these  terms : — "  To  be  holden  in  free  burgage 
"  for  service  of  burgh  used  and  wont,  and  for  payment  to  the  magis- 
"trates  of  dP20  Scots  yearly  of  feu-duty.'*      This,  however,  was 
decided  to  be  a  burgage  holding,  and  the  decision  was  affirmed,  31st 
March  1830.    The  point  occurred  again  in  another  case,  where  magis-  4  Wil.  &  8h. 
trates  conveyed  to  be  holden  of  the  King  in  burgage  for  performance  ^vv-^^- 
>f  burghal  services,  and  also  to  be  holden  of  themselves  in  feu-farm 
or  payment  of  a  stipulated  feu-duty.     There  was  a  burgage  procur- 
toiy,  and  no  precept  of  sasine,  and  a  burgage  title  was  expeda     The 
lagistrates  having  sued  for  composition  upon  an  entry,  the  demand 
^ing  placed  upon  the  footing  of  its  being  a  feu-holding,  they  were 
(Id  to  have  no  title  to  maintain  that  action,  the  holding  being  burg- 
ee and  vassalage  to  two  superiors  at  the  same  time  incompetent ; 
igistraies  of  Perth  v.  Stewart,  18th  December  1880.    At  a  future  9  s.  225. 
ge  of  the  case,  while  the  Court  held  the  defender  to  be  personally 
ind  by  the  stipulations  of  feu-duty  and  composition,  they  refused 
declare  them  real  burdens ;  11th  July  1836.  13  S.  1100. 

t  thus  appears  clear,  that  feu-duties  cannot  be  properly  stipulated 
I  burg^age  holding,  with  which  they  are  inconsistent ;  but  ground 
s  may  be  effectually  stipulated  for,  and  in  that  case  they  ought 
e  protected  by  a  conventional  irritancy  of  the  subject  in  the  event 
he  ground  rent  being  allowed  to  fall  into  arrear,  for  it  is  doubtful 
her  the  Act  1597,  cap.  246,  authorizing  irritancy  oh  non  solu- 
canonem,  would  apply,  since  it  refers  expressly  to  vassals  by 
irm- 

)  have  already  had  occasion  to  observe,  that,  when  the  holding 
t  burgage,  registration  in  the  burgh  record  is  inept.  It  is  xm- 
sary  again  to  cite  the  cases  of  Davie  v.  Denny,  Dixon  v.  Lawther,  Supra,  p.  564. 
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Pamt  III.     and  Lord  Fifes  Trustees  v.  Magistrates  of  Aberdeen^  by  which  this 
CnAFTER  III.  ^^®  ^^  introduced,  departed  from,  and  again  established. 

It  is  only  the  lands  contained  in  the  charter  of  erection  of  the  buigh, 
that  hold  or  can  be  holden  burgage.  If  the  corporation  purchase 
other  lands,  of  which  the  tenure  is  not  burgage,  in  these  it  becomes 
a  vassal  like  any  other  purchaser^  and  its  title  will  be  regulated  by 
the  same  principles. 
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Pakt  111. 


CUAPTEK  IV. 


CHAPTER  IV. 

BIGHTS  LIMITINQ  THE  RIOHT  OF  PROPERTT — REDEEMABLE  RIGHTS — 

LIFERENTS — LEASES — ^SERVlTUDBa 

OuB  inquiries  hitherto  have  related  to  the  mode  of  constituting, 
traDsmitting,  and  extinguishing  the  radical  title  to  heritable  rights. 
We  are  now  to  attend  to  the  instruments  used  in  creating  burdens  or 
limitations  upon  the  radical  right,  or  by  which  the  use  of  the  subject 
may  bj  contract  be  conferred  upon  another. 

I  BlOHTS  IN  SECURITY. 

TJbese  are  used  for  the  most  part  to  make  the  right  of  property  The  burden 
vailable  as  a  security  for  money  :  and  we  are  first  to  notice  as  a  JJ.^*!"  ^*  ^^^' 
nnciple  common  to  all  such  securities,  whatever  form  they  may 
ssume,  that  the  extent  of  the  burden,  and  the  name  of  the  creditor, 
\ust  both  appear  upon  the  face  of  the  instrument,  the  rule  being 
iperativc  and  without  exception,  that  no  permanent  unknown  in- 
mbrance  can  be  created  on  land,  because  the  purchaser  must  have 
e  means  of  discovering  the  creditors  in  burdens  affecting  the  sub- 
^ts,  and  the  amount  of  their  claims ;  Stein's  Creditors  v.  Neumham,  M.  14127 ; 
erett,  <b  Co,,  1st  February  1793,  aflSrmed  on  appeal    Every  instru-  \^'  ^  ^* 
aty  therefore,  by  which  an  heritable  security  is  created,  must  bear 

name  of  the  creditor,  and  the  amount  of  the  debt. 

.   The  real  burden, 

1  the  real  burden  we  have  the  most  simple  form  of  an  heritable 

irity. 

yns^tttUion  of  real  burden. — It  is  constituted  by  the  act  of  the 

rietor,   declaring  the  lands  affected  by  the  burden  of  payment 

sum    of  money  specified  to  a  creditor  named,  or  by  the  bur- 

of    whatever  liability  forms  the  subject-matter  of   the  con- 

71ie  principles  upon  which  real  burdens  receive  effect,  are 

ined    in   Stair   and  in  Bankton.      These   passages   relate  to  stair,  iv.  35, 24, 

r,  yicndi  et  onera  realia,  and  show  that  reserved  burdens,  in  *"^^**  ?.» ^* 
to     be    effectual,  must  be  made  real  upon  the  subject.    A 

51 
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Part  III.  proprietor  may  charge  his  lands  with  burdens  clearly  expressed,  so 

Chapter  IV.  ^  ^^  constitute  a  lien  or  real  burden — as,  with  the  burden  of  a  sum 

The  bdrden  named,  or  with  the  burden  of  the  payment  of  that  sum^-or  he  may 

MUST  BE  iM-  declare  the  right  to  the  lands  void,  if  payment  be  not  made  within  a 

I*08ED  ON  THE  '  *      •* 

LANDS,  AND  BT  specifiod  timc.     These  are  all  forms  of  real  burdensw     But,  when  the 
THE  Disposi-      disponee  is  taken  bound  to  pay,  without  words  imposing  the  burden 

on  the  lands,  or  without  making  the  right  void  upon  failure  of  pay- 
ment within  a  certain  time,  although  such  an  obligation  is  binding 
upon  the  disponee  and  his  heirs,  no  real  incumbrance  is  thereby 
Bobertson's       imposed  upon  the  subjects ;  Mackenzie  v.  Lord  Lovat,  1st  April  1721. 
g^f^Jgg  lJc.  1.  The  deed  here  declared,  that  the  disponee  and  his  heirs  shottldbe 
affected  and  stand  burdened  with  the  payment  of  the  granter's  debts. 
The  Court  of  Session  held  this  to  constitute  a  real  burden,  but  the 
M.  voce  "  Per-  decision  was  reversed  on  appeal.     And,  in  Martin  v.  Paterson^  22d 
*.  reaV»*App*.    June  1808,  the  grantee  was  held  bound  by  accepting  the  conveyance 
No.  5 ;  3  uoBB,  to  pay  a  specified  sum  of  money.     The  Court  found  that  not  to  be  a 
real  burden,  the  obligation  being  attached  to  the  person  only,  while 
the  intention  to  impose  a  burden  on  land  by  reservation  most  be 
expressed  in  the  most  explicit,  precise,  and  perspicuous  termsL    The 
2  S.  664.  case  of  M'Intyre  v.  Ma^sterton,  3d  February  1824,  is  to  the  same  effect 

The  imposition  of  the  burden  on  the  lands  must  be  contained  in  the 
disposition.     A  reference  in  the  disposition  to  a  separate  deed  con- 
J^^0266;        taining  the  declaration  of  the  burden  is  insufficient ;  AUan  v.  Came- 
10.     '    '   '     rone  Creditors,  19th  July  1780,  affirmed  on  appeal.     And,  in  con- 
formity with  the  rule  already  stated,  both  the  sum  and  the  creditor's 
M.  10264.        name  must  be  specified;  Stenhouse  v.  Innes  and  Black,  21st  Febmaiy 
1765.     The  burden  must  also  be  inserted  specifically  in  the  infeft- 
Hiime,  544.      meni     In  Maxdonald  and  Lawson  v.  Place,  24th  February  1821,  no 
real  burden  was  created,  because,  although  the  infeftment  stated  the 
total  amount,  it  did  not  contain  the  creditor's  names,  or  the  sum  due 
to  each. 
Separate  per-      This  is  the  form  by  which  a  ground-annual — that  is,  a  perpetual 
TioN  BY  Dispo-  annuity,  payable  to  a  third  party,  is  attached  to  the  feu.    Besides  the 
nke  for  DEBT    resorvatiou  in  the  title,  there  may  be  a  separate  bond  binding  the 

'CiRPATED  A  '  w  A  o 

REAL  BURDEN,    disponco  aud  liis  heirs  personally.     Even  in  that  case,  the  burden 

was  held  to  follow  the  subjects  over  which  it  was  constituted,  and  not 

to  continue  personal  upon  the  original  disponee,  after  he  had  been 

8  D.  660 ;        divested  by  bond  fide  conveyance ;  Peddie's  Heirs  v.  Soot's  TmsUa^ 

11^0^40^"^'^^'  ^^^^  February  1846;  and  the  principle  established  by  that  decision 

3Ko88,L.C.90.  was  adhered  to  in  Small  y.  Millar,  3d  February  1849,  although  the 

right  to  the  subjects  had  remained  personal  in  the  grantee  and  bis 

assignee ;  and  it  was  also  held  here,  that  cautioners  bound  along  with 

the  original  grantee  and  his  heirs  and  successors  for  payment  of  the 

ground-annual  continued  bound  for  the  assignee,  the  latter  being  held 

a  successor  within  the  meaning  of  the  obligation.    But  the  decision  in 
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Small's  case  was  reversed  on  appeal,  17th  March  1853,  it  being  held,     Part  m. 
that  the  plain  terms  of  the  personal  contract  cannot  be  set  aside  on  a  chapteb  IV. 
presumption  that  the  party  was  to  be  bound  only  while  proprietor  of  i  Macq.  App. 
the  land,  and  that  the  obligation  in  the  personal  bond  is  perpetually  ^^' 
binding  on  the  principal  obligant,  as  well  as  upon  his  sureties.     In 
the  case  of  Oardyne  v.  Royal  Bank  of  Scotland,  reversed  at  the  same 
time,  it  was  held  by  the  House  of  Lords,  that,  while  the  claim  for  a 
ground-annual  or  real  burden  transmits  against  the  land,  the  per- 
sonal obligation  does  not  transmit  against  the  disponee  of  the  land, 
unless  he  expressly  undertake  it* 

A  reserved  burden  gives  no  active  title  of  possession,  because  the  Resbrved  bur- 
conveyance  is  not  to  the  creditor.     Although  a  good  warrant  for^^^^^^^ 
poinding  the  ground,  therefore,  it  is  not  a  title  of  possession,  and  will  of  possessioit. 
not  authorize  process  of  maills  and  duties,  until  it  has  been  followed 
by  adjudication.     The  powers  of  the  creditor  in  a  reserved  burden, 
however,  may  be  enlarged  by  express  stipulation.    In  Wilson  v.  Fraser,  i  8. 316 ; 
13th  February  1822,  affirmed  15th  April  1824,  a  power  of  sale  was2^;j^[P^|^4 
held  to  be  effectually  reserved ;  and  the  same  decision  shows,  that  a 
real  burden  may  be  effectually  constituted  by  reservation,  where  the 
conveyance  is  in  the  form  of  resignation  ad  remanentiam. 

The  form  of  words  by  which  this  heritable  security  is  created,  is  Form  of 
such  as  naturally  flows  from  the  principles  now  stated.     Being  a  J!^^^  "'b'^ 
qualification  of  the  grant,  it  forms  part  of  the  dispositive  clause,  real  bukdkh. 
Immediately  after  the  description  of  the  lands  there  is  inserted  a 
declaration,  that  the  subjects  are  disponed  under  the  burden  of  d^lOOO 
sterling,  with  interest  and  penalty,  as  contained  in  a  bond  of  the 
same  date  by  the  disponee  to  the  disponer,  which  sums  are  hereby 
declared  to  be  a  real  and  preferable  burden  affecting  the  said  subjects, 
and  are  appointed  to  be  engrossed  in  the  infeftment  to  follow  hereon, 
and  in  the  future  transmissions  of  the  subject,  until  payment.     The 
obligation  to  infeft,  the  procuratory  of  resignation,  and  the  precept  of 
sasine  (these  being  the  clauses  through  the  direct  instnimentality  of 
which  the  burden  is  to  be  rendered  real  by  the  infeftment  of  the  dis- 
ponee), must  all  bear  the  express  qualification,  that  the  infeftment  is 
to  be  under  burden  of  the  foresaid  principal  sum  of  dPlOOO,  interest, 
and  penalty,  contained  in  the  said  bond.     A  sasine  following  upon 
the  disposition,  in  which  the  real  burden  is  declared,  if  it  should 
omit  that  burden,  would  be  null  on  the  ground  of  disconformity  to 
its  Tvarrant.     But  the  risk  of  such  an  omission  is  materially  obviated 
hy  the  reference  to  real  burdens  required  by  the  Infeftment  Act  to  be  8  &  9  Vict. 
niAcle  in  the  precept  of  sasine  in  conformity  with  the  former  practice. 
2Vansmission  of  real  burden. — The  reserved  burden,  although  an 
heritable  right,  is  not  a  proper  feudal  estate.     It  is  a  lien  upon  the 

*    See  the  cases  of  King's  CoUege  of  Aberdeen  r.  Lady  Jame$  Hay^  and  Brawri't  Trus- 
tees V.   WebsteTf  supra,  note,  p.  634. 
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lands  by  burden  imposed  upon  the  infefbment  of  another.  The  cre- 
ditor has  thus  no  feudal  character  to  qualify  him  to  impart  a  feudal 
estate  to  his  assignee.  He  cannot,  therefore,  grant  precept  for  infeft- 
ment.  Accordingly,  the  proper  method  of  transmitting  a  real  burden 
is  by  assignation  intimated  to  the  debtor  whose  sasine  is  burdened  by 
it,  and  the  assignation  is  recorded  in  the  register  of  sasines ;  MiUerY. 
Brown,  8th  February  1820. 

We  have  already  seen,  that,  in  order  to  continue  the  real  burden  in 
effect  in  subsequent  transmissions  of  the  lands,  it  is  not  necessaiy 
literally  to  comply  with  the  injunction  to  insert  it  in  the  future  in- 
vestitures, the  effect  of  such  insertion  being  attained  by  a  clause  of 
reference  as  provided  in  the  Lands  Transference  Act,  §  5. 

Extinction  of  real  burden, — ^This  incumbrance  is  extinguished  by  a 
discharge  recorded  in  the  register  of  sasines,  &c. ;  and  such  dischazge 
may  effectually  be  made  by  a  party  having  right  to  the  personal  bond, 
although  he  has  received  no  assignation  of  the  real  burden  ;  BaiUie 
V.  Laidiaw,  7th  July  1821. 


Its  origin 
and  ancient 

FOBM. 


2.  Ths  Heritable  Bond, 

This  security  had  its  origin  in  the  expedients  resorted  to  before  tbe 
Reformation,  in  order  to  make  profit  of  money,  while  the  taking  of 
interest  was  prohibited.  The  lender  purchased  a  right  to  a  fixed 
yearly  payment  or  annual-rent  constituted  by  infeftment  upon  land, 
a  power  of  redemption  upon  repayment  of  the  purchase-money  being 
reserved  to  the  proprietor.  This  species  of  security  long  continued 
in  a  similar  form,  the  debtor,  in  consideration  of  a  sum  of  money, 
infefting  the  creditor  in  a  corresponding  annual-rent,  for  which  he 
bound  himself  personally,  but  without  any  obligation  for  the  principal 
except  upon  the  contingency  of  the  creditor  choosing  to  require  pay- 

MoDERir  FORM.  mcut.  By  the  more  recent  form,  however  (and  we  occasionally  meet 
with  this  deed  in  practice),  the  debtor  binds  himself  to  repay  tbe 
principal  sum  with  interest,  and  for  the  creditor's  security  grants 
obligation  to  infeft  him  in  an  annual-rent  payable  out  of  the  lands 
during  the  not  payment  of  the  principal  sum.  Such  rights  are  heri- 
table, and  are  completed  by  infeftment,  the  sasine  being  effectual, 
although  there  are  no  dispositive  words  in  the  security ;  Canypbdl  or 
Macdonald  v.  Macdonald'e  Trustees,  3d  July  1829. 

This  security,  it  will  be  observed,  is  of  the  nature  of  a  real  burden 

A  REAL  BURDEN,  by  coustitution.  It  does  not  carry  the  property  of  the  lands  as  a  se- 
curity for  the  principal  sum,  or  even  for  the  annual-rent,  but  m^y 
charges  the  annual- rent  as  a  real  burden.  Arrears  of  interest  are  thus 
debitafundif  and  the  creditor  may  poind  the  ground,  taking  the  coins 
and  other  moveables  upon  it  belonging  to  his  debtor,  and  those  also 
belonging  to  his  debtor's  tenant  to  the  extent  of  the  rent  due  by  the 
tenant  at  the  time.     As  it  is  the  interest  only  which  forms  a  bord^ 


7  8.  826; 

2  Ro8H,  L.  C. 

718. 

It  constitutes 
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upon  the  lands,  the  capital  cannot  be  recovered  by  diligence  directed     Part  HI. 
against  the  tenants,  but  by  personal  diligence  against  the  debtor  as  chaptbh  IV. 
authorized  by  the  bond  ;  and  it  is  only  by  the  ordinary  legal  forms 
available  for  the  attachment  of  lands  in  security  and  payment  of  debt, 
that  the  principal  can  be  made  to  affect  the  lands,  and  be  recovered 
out  of  them.    The  deed  may,  however,  be  so  framed  as  to  embrace  in 
the  security  the  principal  as  well  as  the  annual-rent,  and,  in  that  case, 
the  creditor  would  have  the  benefit  of  the  same  real  diligence  for  re- 
covery of  the  principal  which  he  has  for  recovery  of  the  annual-rent. 
But  the  bond  and  disposition  in  security  is  the  proper  writ  for  charging 
both  principal  and  interest  upon  the  lands,  and  we  shall  presently  have 
occasion  to  review  that  instrument 

Transmiman  of  heritable  bond. — This  security  is  transferred  by  Transmission 
assignation  of  the  personal  obligation,  and  of  the  right  to  the  annual-  ^^  heritable 


BOND. 


rent  constituted  in  terms  of  the  debtor's  obligation  ;  and  from  the 
general  terms  of  the  first  clause  of  the  Heritable  Securities  Act,  1845,  ^  &  9  Vict, 
the  transmission  may  be  in  the  short  form  prescribed  by  that  Statute, 
and  completed  by  registration  of  the  assignation  without  the  neces- 
sity of  sasine.     Any  doubt  which  might  have  existed  on  this  point  is 
removed  by  the  short  Act,  17  &  18  Vict.  cap.  62,  extending  the  effect  n  &  is  Vict. 
of  the  Acts  of  1845  and  1847  to  other  securities  besides  the  bond  and  ^*  ^^' 
disposition  in  security. 

Extinction  of  the  security  by  heritable  bond. — As  long  as  this  secu-  Renunciation 
rity  contained  no  personal  obligation,  and  presented  as  its  leading  r^q^'^^^ 
clause  the  debtor's  obligation  for  the  annual-rent  payable  out  of  the 
lands,  the  real  right  of  annual-rent  which  it  conferred  could  not  be 
extinguished  without  the  debtor's  renunciation,  because  the  real  bur- 
den was  the  substance  of  the  principal  obligation.  But,  after  a  personal 
obligation  for  the  loan  was  introduced,  it  is  evident,  that  the  infeftment 
of  annual-rent  ceased  to  be  the  leading  obligation,  and  became  an 
accessory  merely ;  and,  as  a  bond  for  a  sum  of  money  is  extinguished  Now,  payment 
by  payment,  the  infeftment  of  annual-rent  being  thus  only  an  acces-  EXTiNomrHra 
sory,  necessarily  ceased  upon  extinction  of  the  principal  obligation  ;  the  security. 
Rankin  v.  Amot  8th  July  1680.  M.  672, 2  Ross, 

L.  C. 707. 

The  reserved  burden,  as  we  have  seen,  is  a  lien  merely,  which  by 
certain  legal  steps  may  be  made  the  ground  of  access  to  the  lands 
md  fruits,  and,  like  every  other  claim  of  debt,  may  be  used  as  a 
nedium  for  obtaining  adjudication  in  security.  But,  while  it  remains 
L  real  burden  merely,  it  confers  no  direct  title  of  possession  in  secu- 
ity  of  the  debt  We  proceed  to  the  modes  of  constituting  securities 
^Iiich  gpive  the  creditor  not  only  a  real  right  of  security  in  the  land, 
lit  an  active  title  of  possession,  if  he  shall  think  fit  so  to  use  it, 
niitcd  by  the  qualification  that  it  is  a  right  in  security  only,  and 
strictecl    to  the   extent  of  the  debt  with  interest  and  expenses. 
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'  Pabt  III.  Bights  of  this  nature,  although  they  do  not  extinguish  the  radical 
Chaptka  IV.  right  of  property,  transfer  to  the  creditor,  if  he  shall  think  fit  to 
exercise  them,  the  substantial  powers  of  the  proprietor  as  regards  the 
fruits,  and  also  as  regards  the  power  of  sale  for  satisfaction  of  his 
debt ;  and  it  is  on  account  of  this  transmission  of  right,  that  these 
securities  are  termed  redeemable  rights,  which  means,  that  the  pro- 
prietor is  entitled,  by  satisfying  the  creditor  s  claim,  to  redeem  the 
lands — that  is,  to  regain  them  free  of  the  qualified  real  right  bestowed 
by  the  mortgage.  This  power  to  redeem  is  called  in  our  early  Con- 
veyancing the  right  of  reversion,  ie.,  the  right  of  the  party  from 
whom  the  mortgagee's  title  is  derived  to  have  the  lands  returned  to 
him ;  and  reversions  are  either  legal — ^as  in  the  case  of  adjudications, 
where  the  law  has  fixed  a  period  within  which  the  creditor  has  right 
to  satisfy  the  debt  and  have  the  adjudication  dischai^ed — or  they 
are  conventional,  as  in  voluntary  securities. 

Tlie  ancient  form  of  security  in  our  law  by  the  impignoration  of 
land  was 

3.  The  Wadset 

It  derives  its  name  from  wad,  a  pledge.    Tlie  wadset  is  still  occa- 
sionally met  with  in  practice.     The  debtor  being  the  proprietor,  and 
grantor  of  the  security,  was  called  the  reverser,  as  having  the  right 
of  redemption,  and  the  creditor  is  called  the  wadsetter. 
HisTOBT  OF  Constitution  of  the  security  by  wadset. — Originally  this  security  was 

wADeiET.  constituted  by  a  deed  impledging  the  lands  until  the  money  should 

be  paid.    Afterwards,  it  assumed  the  form  of  an  irredeemable  dispo- 
sition, conferring  upon  the  creditor  a  right  ex  fade  absolute,  but  he 
granted  a  separate  deed,  conferring  the  right  of  reversion.     This  form 
of  the  security,  however,  by  giving  the  wadsetter  a  title  apparently 
unqualified,  put  it  in  his  power  to  defeat  the  reversion  by  selling  the 
1469,  c.  27.      lands ;  and  the  Act  1469,  cap.  27,  in  order  to  obviate  this,  gave  power 
to  the  reverser  to  resume  the  property  on  payment  of  the  sum  con- 
tained in  the  wadset,  notwithstanding  a  sale  by  the  creditor.    The 
1617,  c.  16.      right  of  purchasers  was  thus  rendered  insecure,  until  tjie  Act  1617, 
cap.  1 6,  required  reversions  to  be  registered  within  sixty  days,  under 
Latkr  form  of  pftii^  of  nullity.     After  that  Act,  it  was  the  practice  to  prepare  wad- 
WADSET.  bq(;s  Ij^  lY^Q  fQfoi  q{  ^  mutual  contract,  the  debtor,  on  the  one  hand, 

conveying  the  lands,  and  the  creditor,  on  the  other,  granting  the 
right  of  reversion.  The  loan  might  at  any  time  be  increased,  and 
the  additional  sum  secured  by  an  eik  to  the  reversion.  The  reverser 
might  redeem  the  wadset  at  any  time,  unless  it  contained  an  irritant 
clause  declaring,  that,  if  the  debt  were  not  paid  by  a  certain  day, 
the  right  of  reversion  should  cease,  and  the  lands  become  the  irre- 
deemable property  of  the  wadsetter.  This  initancy  was  efiectual, 
but,  being  penal,  it  was  necessary  that  it  should  be  judicially  declared. 
^     Extinction  of  wadsets. — The  order  of  redemption  consisted  in  tlie 
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rererser  giving  notice  to  the  wadsetter  to  appear  at  the  time  and     Pabt  ill. 
place  fixed  by  the  reversion,  in  order  to  receive  payment,  and  re-  chaptkrIV 
nounce  the  wadset. 

It  is  a  question  amongst  lawyers,  whether  anything  more  than  a  Order  of  rb- 
discharge  and  renunciation  is  requisite  for  the  extinction,  or,  as  Stair  '^"'^t'o*- 
calls  it;  the  destitution,  of  wadsets.     This  is  a  question  which  it  might 
be  supposed  could  only  have  occurred  where  the  wadsetter  was  infeft 
holding  of  the  reverser.    Even  in  that  case  Stair  holds,  that  the  wad-  ii.  lo,  13. 
setter  is  not  denuded  without  resignation  ac2  r^man^n^iam,  to  extin- 
guish the  base  fee  created  by  the  wadset.    Erskine,  on  the  other  Inst.  H.  8, 17. 
hand,  says  that  simple  renunciation  properly  registered  is  sufficient. 
This  point  may  occur  in  practice,  and  the  view  expressed  by  Stair 
should  be  acted  upon,  because  the  point  was  held  as  not  yet  settled, 
in  Duke  ofRoahurghe  v.  Wattchope,  9  th  March  1825.  App.  4i 

When  the  wadset  is  granted  to  be  holden  a  me,  it  was  formerly  Letteks  of 
necessary  for  the  reverser  to  obtain  letters  of  regress  from  his  superior,  *^*'*8- 
in  order  to  insure  his  re-entry  upon  extinction  of  the  wadset.     This 
was  requisite,  both  that  the  superior  might  be  bound  to  receive  him, 
and  also  to  insure  his  exemption,  upon  being  re-entered,  from  the 
liabilities  of  a  singular  successor.    Letters  of  regress  were  unnecessary 
after  the  Act  20  Geo.  IL  cap.  50,  excepting  in  so  far  as  they  insured 
the  re-entry  without  payment  of  Composition.    The  singular  succes- 
sors of  the  superior  are  also  bound  to  re-enter  the  reverser  without 
•omposition,  provided  the  letters  of  regress  are  recorded.     Now  with 
egard  to  the  extinction  of  the  wadset  in  this  case,  there  occurs  among 
fr.  Dallas's  Styles,  the  form  of  a  renunciation  of  a  wadset,  bearing  p,  339. 
dlivery  of  the  contract,  charter,  and  sasine,  to  be  cutted,  cancelled, 
id  destroyed,  although  the  wadset  right  is  shown  by  the  terms 
iployed  to  have  been  holden  of  the  superior  of  the  reverser.     put 
Mr.  Ross's  Lectures  this  style  is  censured,  because,  although  the  ii.  371. 
lunciation  extinguished  the  right  of  the  wadsetter,  it  would  leave 
property  in  the  superior,  the  reverser  being  left  with  a  mere  right 
egress. 

f,  when  the  order  of  redemption  was  followed  out,  the  wadsetter  Declarator  of 
not  appear,  or,  if  he  refused  to  receive  the  money  and  extinguish  bedkmption. 
wadset,  the  amount  was  consigned  with  the  person  or  bank  fixed 
lie  deed,  and  a  notarial  instrument  taken  on  the  fact,  which  had 
effect  of  stopping  the  currency  of  interest  against  the  reverser, 
formed  the  ground  for  obtaining  decree  in  an  action  of  declarator, 
eby  the  lands  were  judicially  redeemed.*  The  declarator  of  re- 
tion,  however,  is  competent  without  notice  or  consignation  in 
of  the  order  of  redemption,  the  citation  upon  the  summons 
held  to  operate  as  notice,  and  the  tender  of  the  redemption 
''at  the  bar  of  the  Court  as  consignation  ;  CampbeU  v.  Campbell^  M.  16552  ; 

Hailes,  993. 
'  ci-e«.Iitor  in  an  annuity  forming  a  real  burden  upon  the  reversion  is  entitled  t(t  pur- 
n  of  redeniptioQ  of  an  improper  wadset;    Wrights  v.  T\irner^  7th  March  1855.  17  D.  029. 
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10th  March  1786.  After  consignation,  the  money  remains  the  pro- 
perty of  the  reverser,  until  he  is  re-invested  by  the  decree,  becaoae, 
as  any  step  of  diligence  may  be  departed  from,  so  he  may  pass  from 
his  order  of  redemption ;  and  it  thus  follows,  that  the  right  of  the 
wadsetter  continues  heritable  until  the  decree  of  redemption.  After 
that  decree,  however,  by  which  the  wadset  is  declared  to  be  dissolved, 
the  creditor's  right  becomes  moveable,  and,  although  the  money  re- 
main in  the  hands  of  the  consignee,  the  proper  diligence  to  attach  it 
is  arrestment;  Stormonth  v.  Robertson  and  Rutherford,  24th  May  1814. 

Such  was  the  procedure,  when  extinction  of  the  wadset  was  sought 
by  the  reverser.  When  the  creditor,  on  the  other  hand,  wished  to 
have  his  money,  he  made  requisition  for  payment  under  form  of  in- 
strument, the  effect  of  which  was  to  make  the  sum  moveable,  until  a 
clause  was  adopted  in  practice,  that  no  diligence  should  weaken  the 
real  security,  after  which  sums  vested  on  wadset  continued  herit&hle, 
notwithstanding  requisition. 

Wadsets  are  proper  or  improper.  In  proper  wadsets  the  wadsetter 
took  the  enjoyment  of  the  lands  for  the  enjoyment  of  the  monej 
lent.  So,  if  the  rents  were  less  in  amount  than  the  ordinary  interest 
would  have  been,  he  had  no  claim  for  the  difference;  while  if  they 
were  more,  he  was  not  bound  to  reckon  the  surplus  to  account  of 
principal  In  this  form  the  security  had  the  effect  of  denuding  the 
proprietor,  who  was  not  again  feudally  re-invested  until  infeft  on  the 
wadsetter's  procuratory  or  precept ;  and  thus  the  creditor  obtained  so 
much  of  the  position  of  proprietor,  that  he  was  entitled  under  the  old 
law  to  be  enrolled  and  vote  as  a  free-holder — a  right  repeatedly  re- 
cognised by  statute,  and  which  is  fully  discussed  in  Mr.  Bell  s  Treatise 
on  Election  Law. 

An  improper  wadset  is  that  in  which  the  creditor  has  no  chance  of 
more  than  his  interest.  On  the  one  hand,  if  the  wadsetter  possessed 
the  lands,  and  the  rents  were  less  than  the  interest,  the  debtor  was 
bound  to  make  up  the  difference,  while,  if  they  were  more,  the  surplus 
was  imputed  to  capital.  On  the  other  hand,  if  the  debtor  himself 
possessed  the  lands,  which  he  did  by  a  back-tack,  the  tack-duty  or 
rent  was  the  interest  of  the  debt. 


4.  The  Bond  and  Disposition  in  security. 

While  the  wadset  contained  much  of  the  nature  of  an  absolute 
transference  in  its  external  form,  and  was  allowed  in  some  respects  to 
receive  the  effect  of  such  a  transference,  and  the  heritable  bond,  on 
the  other  hand,  conferred  the  right  only  of  a  real  creditor  for  the 
annual-rent,  the  bond  and  disposition  in  security  has  been  so  devised, 
as  to  impart  to  the  lender  all  the  benefits  derivable  from  these  previous 
forms  of  the  security,  as  well  as  from  the  real  burden,  in  so  far  as  such 
benefits  properly  belong  to  his  position  as  a  creditor.  The  grantee  of 
a  bond  and  disposition  in  security  has  the  position  of  one  infeft  in 
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the  lands  themselves  for  security  of  principal,  interest,  and  penalty,     Part  III. 
and  he  may  at  any  time  take  possession  of  the  lands,  or  of  the  rents,  chapi^  IV. 
in  order  to  operate  payment 

ConstUutm  of  the  security. — The  form  of  this  deed  before  the  recent 
alterations  was  shortly  as  follows  : — 

(1.)  An  acknowledgment  by  way  of  narrative  of  the  receipt  of  the  Old  form  of 

•««/%« /vir  DEED. 

money. 

(2.)  The  borrower's  bond  for  repayment  of  principal,  interest,  and 
penalty,  in  the  same  terms  as  in  a  personal  bond. 

(3.)  The  disposition  in  security,  whereby,  in  further  security  of  the 
principal,  interest,  and  penalty,  but  without  prejudice  to  the  personal 
bond,  and  in  corroboration  thereof,  the  debtor  sold,  alienated,  and 
disponed  the  lands,  which  were  particularly  described,  to  the  creditor, 
and  his  heirs  and  assignees,  heritably  but  redeemcMy  always  in  terms 
of  the  clause  of  redemption  after  inserted,  the  purpose  of  the  disposi- 
tion being  then  declared  to  be  in  real  security,  and  for  payment,  of 
the  sums  before  mentioned. 

(4.)  An  obligation  to  infeft  a  me  vel  de  me.  In  order  to  protect 
the  creditor  from  the  operation  of  the  rule  by  which  the  disponee 
bears  the  expense  of  his  own  infeftment,  this  clause  bore  expressly 
that  he  should  be  infeft  at  the  expense  of  the  debtor.  If  subinfeuda- 
tion was  very  rigidly  prohibited  in  the  debtor's  title,  and  without  the 
usual  exception  of  power  to  grant  securities,  then  it  was  necessary  to 
nake  the  holding  a  me  only,  and  instantly  to  obtain  confirmation 
rem  the  superior.  When  the  de  ms  holding  appeared,  it  was  de- 
lared  to  be  for  a  blench  duty,  and  the  grantor  of  the  security  bound 
imself  and  his  successors  to  enter  the  heirs  and  assignees  of  the  cre- 
itor  in  this  holding  without  composition. 

(5,)  A  clause  of  warrandice  of  the  disposition  under  reversion,  and 
3.rrandice  also  of  the  sales  which  should  take  place  by  virtue  of  the 
irrant  of  sale  granted  in  a  subsequent  part  of  the  deed. 
(6.)  The  assignation  to  writs  and  rents,  with  power  to  uplift. 
ider  the  assignation  of  writs  it  is  competent,  if  the  author's  title 
Is  bjr  objection  to  his  infeftment,  to  complete  the  real  right  of  the 
ditor  in  the  bond  by  means  of  the  precept  of  sasine  in  the  debtor's 
position  to  the  property  ;  Meltnn  v.  Dakers,  17th  June  1843.     See  5  D.  1217. 

>  the  case  of  Mitchell  v.  Adam,  which  is  correctly  reported  by  Lord  m.  14335 ; 
rx.ES,  but  inaccurately  explained  in  the  Dictionary,  and  also  the  ^  ^^^^^^  ^^' 
r  case   of  JBonthrone  v.  Bonthrone's  Creditors,  29th  May  1805.  Hume,  238. 

(  clause  quoad  the  rents  was  in  conformity  with  the  real  nature 
to  rig'fat  conferred.  It  was  not  intended  to  be  acted  upon  unless 
?ion  should  arise,  and,  if  eventually  it  became  necessary  for  the 
tor  to  levy  the  rents,  then  he  entered  into  possession  by  action 
^]^s  and.  duties. 

>  The  clause  of  registration. 
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Part  III.  (8.)  Tlie  precept  of  sasine,  which  not  only  authorized  infeiltnent  hj 
ChaptebIV  ^^®  usual  mandate  to  baillies,  but  comprehended  also  the  debtor's 
right  of  reversion,  and  a  power  of  sale  to  the  creditor.  In  order  to 
give  eifect  to  these  respectively,  after  the  warrant  of  infeftment  it 
was  declared,  that  the  lands  should  be  redeemable  by  the  granter  and 
his  heirs  upon  notarial  premonition  of  three  months  at  any  term  of 
Whitsunday  or  Martinmas  by  payment  of  the  debt,  or,  in  absence  of 
the  creditor,  by  consigning  it  in  a  particular  bank  named,  the  oflSce 
of  which  was  declared  to  be  the  place  of  redemption  ;  and  it  was 
also  declared,  that  an  extract  of  the  bond  or  of  the  sasine  should  be 
equivalent  to  a  letter  of  reversion,  t.e.,  that  the  production  of  such 
an  extmct,  which  it  is  always  in  the  power  of  the  debtor  to  obtain, 
should  be  sufficient  evidence  of  the  purpose  of  the  consignation  to 
the  notary,  in  whose  hands  instruments  were  taken  upon  the  fact. 
By  this  clause  the  expenses  of  the  discharge  and  renunciation,  or  of 
any  conveyance  of  the  debt  and  security,  were  laid  upon  the  debtor, 
in  opposition,  as  regards  the  dischai^e,  to  the  ordinary  rule,  which 
requires  the  creditor  to  discharge  his  debt  at  his  own  expense 
PowEB  OF  On  failure  to  pay  within  six  or  within  three  months  after  a  notarial 

demand  by  the  creditor,  he  was  empowered  to  sell  by  public  roup, 
after  previous  advertisement  during  a  specified  time,  and  with  a  fixed 
number  of  insertions  in  newspapers,  which  were  also  specified^  and 
for  this  purpose  to  enter  into  articles  of  roup,  and  grant  dispositions 
containing  the  necessary  clauses  of  style,  and  binding  the  debtor  in 
absolute  warrandice.  It  was  declared,  that  the  purchaser  should  not 
be  concerned  with  the  application  of  the  price,  but  that  the  sales 
should  be  as  valid  as  if  granted  by  the  party  himself.  Power  was 
given  to  prorogate  the  day  of  sale,  and  the  debtor  bound  himself  to 
ratify  the  sale  when  made. 

(9.)  The  deed  was  completed  as  usual  by  a  testing  clause ;  and  the 

right  was  perfected  bj  infeftment 

Effect  OF  THE      The  security  thus  constituted  established  in  the  person  of  the  ere* 

pobition'^ik  "*^   ditor  a  preferable  real  right  from  the  date  of  recording  the  sasine, 

BEcuBiTT  com-   subjoct  ouly  to  the  inherent  burdens  affecting  the  feu.     The  effect  of 

FKpmEinr!  ^"    ^^^^  ^^  right  is  practically  illustrated  by  the  cases  of  Ladjf  KMiBod 

M.  2787.  V*  Wallace^  2d  November  1748,  where  a  creditor  in  an  annuity  secured 

by  infeftment  was  preferred  to  arresters  pleading  that  she  had  neither 

a  title  of  possession,  nor  possession  by  action  of  maills  and  duties ; 

M.  2902.  and  of  Webster  v.  Donaldson^  13th  July  1780.    Here,  infeftment  on 

an  heritable  bond  was  held  equal  to  intimation  of  the  assignation  of 

maills  and  duties,  and  an  heritable  creditor  was  found  preferable  to 

an  arrester.    The  effect  of  the  preference  created  by  the  creditor  s 

infeftment  is  shown  also  in  the  ultimate  diligence  against  land,  an 

adjudication  following  upon  an  heritable  security  being  preferable  to 

an  adjudication  on  a  personal  debt ;  and  the  preference  of  heritable 
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creditors  is  sustained  over  whatever  interest  the  debtor  had  in  the     Pabt  III. 

lands,  even  although  his  disposition  and  sasine  be  reduced ;  OiUespie's  Chapteb  IY. 

Red  Creditors  V.  His  Personal  Creditors,  24th  July  1764,  a  case  re-  M.  2860. 

cognised  by  Lord  Corbhousb  as  of  authority.  ^^  ®-  ^^^^* 

A  disposition  in  security  may  be  granted  not  only  to  a  creditor,  Disposition  in 

but  also  to  a  cautioner  in  relief  of  his  obligation,  in  which  case,  as  ^^^^^JJ^l^ 

the  right  of  relief  does  not  arise  until  its  condition  exist,  viz.,  the 

enforcement  of  the  cautioner's  liability,  the  heritable  security  in  relief 

does  not  become  a  title  of  possession,  until  the  cautioner  pays  the 

debt,  or  is  distressed.     The  security  being  granted  in  this  case  for  the 

protection  not  of  the  creditor,  but  of  the  cautioner,  the  latter  may 

renounce  it  when  he  chooses,  unless  the  creditor  shall  have  attached 

it  by  adjudication. 

When  an  heritable  security  is  granted  for  a  debt  not  yet  contracted,  Securttt  for 
is  effect  is  restricted  to  the  amount  contracted  before  the  date  of  the  '^^^  ^^*^- 
asine,  in  terms  of  the  Act  1696,  cap.  5  ;  and  it  is  not  good  even  for  i696,c.  5. 
bat  amount,  if  no  sum  whatever  is  specified  in  the  security,  according 
)  the  principle  already  stated  and  illustrated  by  the  case  of  Stein's  m.  14127. 
reditors,  supra.    The  Act  1696,  cap.  5,  rendered  it  impossible  to 
iploy  heritable  property  as  a  fund  of  credit  for  cash  accounts,  as  is 
own  in  Brough's  Creditors  v.  SeU>y*s  Heirs,  12th  December  1794,  m.  uiis; 
ere,  under  the  effect  of  that  Statute,  a  security  was  found  to  be  \^^'  ^  ^' 
jSectual,  because  the  balance  existing  at  the  date  of  the  infeft- 
at  was  held  to  have  been  repaid  by  subsequent  operations,  so  that 

ultimate  balance  was  a  future  contraction  in  terms  of  the  Act. 
3  inconvenience  was  modified,  and  so  far  removed,  by  54  Geo.  III.  54  Geo.  m. 

137,  §  14,  which  allows  heritable  property  to  be  impledged  i"^  gee mJw  19^20 
rity  of  future  balances  upon  cash  accounts  or  credits,  or  for  relief  Vict.  c.  91,  §  7. 
)>obligants,  although  the  advances  are  posterior  to  the  date  of 
tment    This  security  may  contain  procuratory  of  resignation  and 
pt  of  sasine  for  infefting  any  bank  or  bankers,  or  others  giving 
-edit,  or  cautioners,  provided  principal  and  interest  be  limited  to  a 
te  sum  to  be  specified  in  the  security,  such  sum  not  exceeding  the 
1 1  of  principal  and  three  years'  interest  at  5  per  cent.    But,  when 
^incipal  sum  is  specified  '^  with  three  years'  interest  thereon," 
been  held  sufficient,  although  the  cumulo  sum  was  not  men- 
;  Morton  v.  Hunters  &  Co.,  10th  December  1828,  affiimed  on  ^g  172- 
Tills    security  will  remain  effectual,  until  the  account   is  4  Wil.  &  Sh., 

Ann    ^7Q 

the  balance  discharged,  and  sasine  renounced.*    The  form  will    ^^' 
d  in  the  first  volume  of  the  Style-book. 

Statute  54  Geo.  III.  c.  137,  having  been  repealed  by  the  Bankruptcy  (Scotland) 
the  Act  19  &  20.  Vict.  c.  91  has  been  passed  to  amend  and  re-enact  certain  of 
>D5  contained  in  the  first^inentioned  Act,  {supra^  p.  741,  note.)  By  §  7  of  the  Act 
ct.  c-  91 ,  the  provisions  of  §  14  of  54  Geo.  III.  c.  137,  were  re-enacted  in  the  same 
•rmerly ^the  phraseology  not  having  been  altered  so  as  to  apply  to  the  forms 
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The  mode  of  constituting  heritable  securities  bj  bond  and  duposa- 
tion  in  security  is  altered  by  the  10  &  11  Vict  cap.  50,  which  autho- 
rizes an  abbreviated  form  of  the  deed  in  terms  of  a  schedule  appended 
to  the  Act  In  effect  this  form  is,  with  the  exceptions  which  we  siuU 
notice,  identical  with  the  previous  deed,  producing  the  same  results 
by  brief  conventional  clauses,  the  import  of  which  is  fixed  by  th« 
terms  of  the  Statute  to  be  the  same  as  the  detailed  clauses  forroerlj 
in  usol  The  most  important  variation  is  in  the  dispositive  clause, 
which  converts  the  transmission  into  an  irredeemable  right  in  the 
event  of  a  sale  being  made  by  the  creditor  in  terms  of  the  deed 

There  is  no  obligation  to  infeflt,  or  procuratory  of  resignation,  or 
precept  of  sasine ;  but  the  rents  and  writs  are  assigned,  wamndice 
granted,  power  of  redemption  reserved,  an  obligation  granted  for 
the  expense  of  assigning  and  discharging  the  security,  and  power 
of  sale  granted  on  default  in  payment,  with  a  consent  to  regis- 
tration, the  import  of  which,  as  we  shall  presently  see,  is  now  Ter; 
material 

The  effect  of  these  clauses  is  settled  by  the  second  and  third  8e^ 
tions  of  the  Act  tp  be  the  same  as  of  those  in  the  previous  fono. 
With  regard  to  the  power  of  sale,  exposure  is  authorized  at  Edin- 
burgh, Glasgow,  or  the  County  Town  or  Parliamentary  Buigh  nearest 
the  subjects,  after  six  weeks'  publication  in  an  Edinburgh  and  heal 
newspaper.  Consignation  in  order  to  redemption,  as  well  as  sales, 
may  bo  made,  notwithstanding  the  minority  or  incapacity  of  the 
debtor  at  the  time. 

Where  there  are  conditions  in  the  title  appointed  to  be  inserted, 
the  effect  of  insertion  may  be  attained  by  reference  to  an  instrument 
containing  them  and  already  recorded. 

The  right  under  the  deed  in  the  new  form  is  completed  by  r^is- 
tration  in  the  general,  or  particular,  or  burgh,  registers  appropriate  to 
lands ;  and  such  registration  is  by  the  first  section  declared  to  be  as 
effectual  and  operative,  as  if  there  had  been  an  obligation  to  infeft  a 
me  vel  de  me,  procuratory  of  resignation,  and  precept  of  sasine^  and, 
in  burgage  subjects,  an  obligation  to  infeft  more  burgi  and  procura- 
tory, and  to  be  the  same  as  if  sasine  had  been  expede  and  registered 
The  registration  is  regulated,  and  its  effect  determined,  by  the  fifth 
section,  which  makes  the  date  of  entry  in  the  minute-book  the  date 


aathorized  to  be  employed  in  regard  to  heritable  secarities,  by  virtae  of  the  Acts  10  &  11 
Vict,  c  50,  and  17  &  18  Vict.  c.  62.  Hence  the  new  Act  appeared  to  require  that  sas^r 
or  infeftment  shoald  be  taken  npon  heritable  securities  for  cash  credits ;  and  it  became  natter 
of  doubt  whether  there  was  any  authority  for  resorting  to  the  abbreyiated  Ibmia  m  tk^r  o.c- 
Btitution,  transmission,  and  extinction.  Bnt  avy  such  doubt  has  now  been  removed  hjv* 
Act  20  &  21  Vict  c  19,  to  be  cited  as  "  The  Bankraptcy  and  Real  Securities  6SceCb»** 
"  Act,  1857,"  which,  by  §  8,  enacts  that  the  provisions  of  10  &  11  Vict  c  50»  aid  17  &  l** 
Vict.  c.  62,  shall  be  held  to  apply  to  herit4id)le  securities,  authorised  to  be  graated  by  tir 
7lh  section  of  19  &  20  Vict.  c.  91. 
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of  registration,  and  declares  extracts  effectual  in  all  cases  except     Past  III. 
improbatioa  Cha™  IV. 

Transmission  of  the  security. — Before  the  year  1845  heritable  secu-  i.  Tbansmis- 
rities  were  transmitted,  in  the  same  form  as  feudal  rights  of  property,  a»0N»n<«'«»«^- 
by  disposition,  which  along  with  an  assignation  of  the  debt  contained 
the  formal  clauses  of  transmission  at  full  length,  and  was  followed  by 
infeftment 

The  Act  8  &  9  Vict  cap.  31,  greatly  simplified  the  transference  of  Protisioks  of 
heritable  securities.    It  provided  a  short  form  of  assignation,  con-  ®  *  ^  ^*^*- 
taining  merely  a  transference  of  the  security  and  lands,  with  a  refer-  TRANnnasioN 
ence  to  the  record  of  the  sasine.    This  mode  of  transmission  was  ^  ^I^^,^^^^ 

,         BY  REGISTERED 

made  available  only  to  a  creditor  infeft,  and  registration  of  the  assig-  AflsioiiATioK. 

nation  in  the  proper  register  of  sasines  completes  the  conveyance. 

When  the  conveyance  of  an  heritable  security  forms  part  of  another 

deed,  as  a  marriage  contract  or  trust-deed,  it  is  not  necessary  to 

register  the  whole  deed,  but  a  notarial  instrument  may  be  expede 

and  recorded,  stating  generally  the  nature  of  the  deed,  and  setting 

forth  at  full  length  the  part  conveying  the  security.    By  §  6  of  the 

Act  such  assignations  may  be  registered  at  any  time,  so  that  it  does 

not  appear  requisite  that  registration  should  take  place  during  the 

life  of  the  grantee.    In  all  questions  under  the  Bankrupt  Statutes, 

the  date  of  registration  is  to  be  held  the  date  of  the  instrument. 

The  provisions  of  this  Statute  are,  by  the  Securities  Act  of  1847,  lo  &  ii  Vict. 
made  applicable  to  the  transmission  of  securities  prepared  in  the  new  ^'  ^' 
form,  the  date  of  recording  the  bond  and  disposition  in  security  being 
referred  to  in  the  assignation  in  place  of  the  date  of  the  sasine  as 
formerly. 

Under  the  previous  forms  the  title  of  an  heir  to  an  heritable  secu-  2.  Traksmis- 
rity  required  to  be  made  up  with  the  same  formality  as  to  an  estate  ^^^^  ^L^"" 
of  property,  and  according  to  the  same  feudal  principles.  cat<«d. 

If  the  ancestor  was  infeft,  the  heir  entered  by  precept  of  clare  con-  formeTprac- 
stcU  from  the  debtor  as  the  immediate  superior.  If  that  could  not  be  tice. 
obtained,  then  he  might  resort  upon  the  alternative  holding  to  the 
superior,  and  execute  the  procuratory,  or,  to  avoid  the  necessity  of 
consolidating  two  estates,  obtain  confirmation  of  the  ancestor  s  infeft- 
ment,  and  precept  of  clare  constaty  infeftment  upon  which  completed 
his  title.  If  the  ancestor  was  not  infeft,  then  the  heir  made  up  his 
title  by  general  service  and  infeftment  upon  the  debtor's  warrant  in 
the  1)ond. 

The  Heritable  Securities  Act  of  1845  introduced  a  simple  mode  of  Forhoftbakb- 
entering  heirs  by  writ  of  acknowledgment  from  the  person  duly  g'^'g  v^c't'^^!.* 
infeft,  of  whom  the  security  is  held.    Registration  of  this  writ  vests  3i. 
tlie    full  right  in  the  heir  to  the  same  effect  as  it  existed  in  tbe 
ancestor  himself.     The  writ  of  acknowledgment  comes  in  place  of 
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the  precept  of  dare  constat  and  infeftment    If  that  writ  cannot  be 
obtained,  the  creditor's  heir  may  complete  his  title  by  service,  and 
then  without  intervention  of  the  superior  ezpede  a  notarial  instru- 
ment, which  specifies  the  security  by  reference  to  the  record,  and 
attests  the  fact  of  the  party's  right  by  service.     Registration  of  this 
instrument  vests  the  full  right,  and  is  equivalent  to  entry  with  the 
superior.     The  Statute  of  1847  requires  infeftment  in  favour  of  the 
heir,  when  the  bond  and  disposition  in  security  in  the  new  form  has 
not  been  registered  during  the  grantee's  life.     In  this  case,  the  deed 
is  declared  by  §  6  to  be  a  warrant  of  sasine  in  favour  of  the  party 
having  right  to  the  bond  by  service,  adjudication,  or  otherwise.     In 
this  particular  instance,  therefore,  there  must  still  be  infeftment,  the 
warrants  of  which  will  be  the  bond,  and  the  decree  of  general  service, 
and  in  place  of  the  precept,  the  notary  will  refer  to  this  clause  of  the 
Statute,  as  giving  to  the  bond  the  effect  of  a  warrant  of  sasine.    In 
all  other  respects  transmissions  mortis  catisd  of  securities  created 
under  the  Act  of  1847  may  be  made  according  to  the  provisions  of 
the  Statute  1 845. 

A  simple  mode  of  transference  in  &vour  of  adjudgers  was  also 
introduced  by  the  Statute  of  1845  by  registration  of  the  abbreviate 
of  adjudication,  which  is  declared  to  have  the  same  effect  as  infeft- 
ment on  a  charter  of  adjudication.  It  will  be  kept  in  mind,  that, 
when  one  is  substituted  nominatim  in  an  heritable  bond  upon  which 
the  first  grantee  was  infeft,  service  is  necessary  to  transmit  the 
right  to  the  substitute;  while  it  is  otherwise  in  personal  bonds; 
Livingstone  y.  Lord  Napier,  9th  March  1757,  afiirmed  llth  March 
1765. 

Extinction  of  the  security. — We  have  already  seen,  that,  as  long  as 
the  direct  and  substantive  right  conferred  upon  the  creditor  was 
infeftment  in  the  lands  by  wadset  or  by  heritable  bond  for  annual- 
rent,  renunciation  of  the  right  was  necessary  to  its  extinction,  and 
that,  when  the  infeftment  ceased  to  be  the  principal  right  conferred, 
and  became  an  accessory  merely  to  the  bond,  the  simple  dischaige  of 
the  debt  became  an  extinction  of  the  security.  This  is  a  point  in 
Woodmass  v.  Hidops  Trustees,  28th  January  1825.  It  was  indis- 
pensable, however,  to  confidence  in  the  transaction  of  business,  that, 
when  securities  were  paid,  the  register  should  contain  evidence  of 
their  extinction ;  and,  accordingly,  the  unvarying  practice  was  to 
take  from  the  creditor  a  deed  called  a  discharge  and  renunciatioD, 
which,  besides  acknowledging  payment  and  discharging  the  debt, 
confessed  the  lands  to  be  lawfully  redeemed  and  loosed  and  disbur- 
dened, and  renounced  and  released  them  to  the  debtor.  As  the 
creditor  could  not  release  the  lands,  unless  he  were  infeft,  it  was  not 
unusual  in  the  assignation  of  tieritable  securities  to  insert  a  commis* 
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sion  from  the  granter  who  was  infeft  authorizing  the  assignee  to     Part  III. 
renounce,  thougli  he  should  not  be  infeft.  Chapter  IV. 

The  Act  1845  substituted  for  the  discharge  and  renunciation  aDucHAROEOF 
short  deed  discharging  the  debt,  and  declaring  the  lands  redeemed  dmTs  &^9  Vict 
and  disburdened ;  and  that  is  the  mode  of  extinction  now  practised  c.  3i. 
The  new  forms  are  not  necessarily  subversive  of  the  old,  which  in 
terms  of  both  Statutes  may  still  be  used  in  the  establishment,  trans- 
mission or  extinction  of  securities ;   and  it  will  sometimes  be  the 
practitioner's  duty  to  avail  himself  in  some  measure  of  the  previous 
forms>  especially  in  cases  of  complexity. 


Having  thus  exhibited  the  old  and  new  forms,  we  shall  now  advert  Poikts  of 
to  points  of  leading  importance  for  the  practitioner's  guidance,  in  ^^^^^ 
order  to  his  own  security  as  well  as  to  that  of  his  client 

He  must  first  have  undoubted  authority  from  his  client  for  any  Auyhoeitt 
contract  of  loan  before  entering  into  it.    The  loss  and  trouble  occa-  ^^^  ci^kt. 
sioned  by  the  want  of  a  clear  understanding  between  clients  and 
those  who  act  for  them  are  shown  in  Glaas/ord,  <fec.  v.  Brown,  Jkc,  9  S.  106. 
1st  December  1830.     If  the  agent  be  in  a  position  which  implies 
obligation  to  see  to  the  sufficiency  of  the  security  to  be  impledged, 
that  duty  must  be  discharged  with  ordinary  prudence  and  discretion. 
In  Forsyth,  28th  January  1853,  a  curator  bonis  was  found  liable  to  15  D.  345. 
replace  ^2000,  lost  by  an  insufficient  security  in  consequence  of  his 
having  relied  upon  a  valuation  by  an  inexperienced  party  without 
inquiry  as  to  his  capability. 

He  must  ascertain  that  the  debtor's  title  is  sufficient.    This  needs  Debtor's 
now  to  be  the  more  anxiously  attended  to,  inasmuch  as  the  brief  ^"''^' 
forms  do  not  bring  the  feudal  requisites  of  the  debtor's  right  so  pro- 
minently into  view,  as  when  the  security  contained  the  clauses  at 
full  length.     It  must  be  seen  to,  that  the  borrower  is  infeft,  so  as 
undoubtedly  to  vest  him  in  the  dominium  utile.      In  the  case  of 
Strachan  v.  Whiteford,  9th  February  1776,  the  borrower's  right  stood  M-  voce  **  Ad- 
upon  missives  of  sale  merely,  and  the  creditor  founding  on  the  assig-  AppV^No??*; 
nation  of  writs  in  his  security  attempted  to  cure  the  defect  by  adjudg-  2  Koss,  L.  C. 
log  tlie  lands  from  the  granter  of  the  missives.     But  this  was  clearly 
incompetent.    The  assignation  of  writs,  in  so  far  as  carrying  the  mis- 
sives to  the  creditor,  conveyed  them  only  under  the  qualification,  and 
for  the  purpose  of  the  deed,  viz.,  as  a  security,  and  in  order  to  enable 
tike  creditor  to  vindicate  his  author's  right  against  other  parties  seek- 
ing^ to  disturb  him  in  the  possession  of  the  rents.   The  creditor,  there- 
fore, did  not  hold  the  missives  by  a  title  authorizing  him  to  obtain 
direct    adjudication  of  the  lands  to  himself.    He  ouglit  first  as  a 
::rr*editor  to  have  adjudged  his  debtor  s  personal  right  to  the  lands, 
^'Jiich  would  have  vested  him  in  the  redeemable  right  of  the  property 
»f*    the  lands,  and  so  entitled  him  as  in  place  of  the  debtor  to  sue  the 
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granter  of  the  missive  for  implement.  The  security  was  reduced  at 
the  instance  of  a  trustee  for  the  debtor's  creditors,  who  had  himself 
made  up  a  title  by  adjudication  in  implement 

An  heritable  security  may  be  granted  by  a  party  authorized,  as  by 
a  factor  and  commissioner  \mder  special  powers;  and,  in  disponing 
to  one  party,  power  may  be  granted  to  a  different  party  to  burden 
the  estate  by  heritable  security.  This  results  from  the  plenum  domi- 
nium of  the  disponer  qualifying  the  disponee's  right  by  the  faculty 
reserved  to  another ;  Anderson  v.  Young  and  Trotter y  24th  Dec«]iber 
1784 

If  the  debtor  is  infeft  a  me  without  confirmation,  then  it  is  obvious 
that  he  cannot  give  a  warrant  affecting  the  dominium  utiie,  because 
he  is  not  himself  vested  in  it  This  is  a  point  as  essential  now  as 
ever;  and  the  doctrines  formerly  delivered  regarding  the  effect  of 
confirmation  are  here  precisely  applicable.  In  the  case  of  several 
securities  flowing  from  a  person  holding  a  me,  the  benefit  of  his  sub- 
sequent confirmation  will  accresce  first  to  the  sasine  which  would  have 
prevailed  if  the  granter  had  been  confirmed  at  the  date  of  his  own 
infeftment  Of  this  there  is  a  remarkable  and  instructive  example 
in  Henderson  v.  Campbell,  5th  July  1821.  The  decision  is  unfor- 
tunately very  briefly  reported,  and  the  session  papers  may  be  referred 
to  with  advantage.  A.  infeft  a  me  granted  an  heritable  security 
with  precept  a  m^  to  B.,  on  which  sasine  followed.  Afterwards,  A. 
granted  an  heritable  security  to  C.  with  precept  a  me,  upon  which  C 
was  infeft,  and  obtained  from  the  superior  confirmation  of  his  own 
bond  and  infeftment,  but  not  of  A's  titla  Thereafter,  K  obtained 
confirmation  in  favour  of  himself  of  A's  title,  and  of  his  own  bona 
and  sasine ;  but  it  was  decided,  that  the  confirmation  of  the  title 
accresced  first  to  the  infeftment  of  C,  which  had  been  previously 
confirmed.  The  principle  of  the  decision  is,  that  by  the  confirmation 
A's  right  was  made  valid  from  the  date  of  the  sasine  confirmed. 
Assuming  then  the  validity  of  A's  sasine  from  its  date,  C.'s  right  was 
necessarily  preferable,  becatise  first  confirmed  after  the  author's.  It 
made  no  difference,  that  B.  confirmed  both  A.'s  right  and  his  own  at 
once.  Confirmations  of  separate  rights  are  distinct  acts,  and  the  mo- 
ment A.'s  right  was  confirmed,  it  accresced  first  to  his  disponee  first 
confirmed.  The  case  of  Henderson  shows  distinctly  the  necessity  of 
looking  to  the  feudal  nature  not  only  of  the  borrower's  right,  but  of 
that  received  from  him  in  favour  of  the  lender.  If  a  warrant  for  a 
public  holding  is  taken,  then  the  creditor  may  be  excluded  by  a  sub- 
sequent base  right  or  public  right  first  confirmed.  The  new  forms 
obviate  the  risk  of  this  in  ordinary  cases,  but  it  is  necessary  to  advert 
to  it  as  affecting  old  securities.  This  was  a  frequent  error  some  years 
since ;  Leslie  v.  M^Indoe's  Trustees,  2l8t  May  1824 ;  Rowand  v. 
Campbells,  80th  June  1824.     In  tlie  latter  case  a  plea  of  communis 
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error  was  disregarded  by  the  Court,  and  subsequently  by  the  House     Part  hi. 
of  Lords;  Steverhson  v.  Rowand,  1 4th  July  1830.     Here,  a  law  agent  CHAPraiilv 
was  held  liable  to  his  client  for  having  taken  an  a  me  right,  and  ne-  4  wii.&  Sh. 
glected  to  get  it  confirmed  ;  and  that  liability  attaches,  whether  he  is  -^PP- 177. 
employed  by  the  debtor  or  the  creditor ;  Lang  v.  Struthers,  Ac,  28th  2  Wii.  &  sh. 
May  1827.    There  are  various  other  cases.    That  of  Peefefes  v.  WaUon,  ^^P*  ^^^• 
9th  December  1 825,  is  an  example  of  an  a  we  security  defeated  by  4  S  290. 
the  right  of  the  trustee  in  a  sequestration. 

We  have  found  elsewhere  that  a  personal  title  may  be  assigned  so  Pkecept  in 
as  to  give  a  qualified  right  to  the  assignee.     So  one  having  right  to  '^^t:!^^^^' 
an  unexecuted  precept  m  an  absolute  disposition  may  assign  it  so  as  bb  assigned 
to  give  the  assignee  a  liferent  or  other  security  by  infeftment ;  MiU  '?"^/*^'^^- 
cAe«  V.  Adam,  17th  July  1767  ;  Bonthrone  v.  Bonthrone's  Creditors,  Hume,' 24?.' 
29th  May  1805.     In  Melvin  v.  Bakers,  17th  June  1843,  the  holder  of  5  D.  1217 ; 
an  heritable  security,  having  ascertained  that  the  grantor's  sasiue  had  La*^^^'  ^'  ^' 
not  been  recorded,  took  infeftment  anew  upon  a  precept  in  the  radical 
title,  (unexhausted,  by  the  failure  of  the  debtor's  sasine),  claiming 
right  so  to  use  this  precept  by  virtue  of  the  assignation  of  writs  in 
the  titles  and  in  the  heritable  security  ;  and  this  was  held  to  validate 
the  security. 

The  practitioner  must  ascertain  also,  that  the  lands  are  not  already 
mortgaged.  This  must  be  done  with  the  same  care  as  in  a  sale, 
according  to  the  rules  to  be  afterwards  explained,  and  the  agent  is 
liable  for  failure  in  this  duty ;  OraJiam,  &c,  v.  Hunters  Trustees,  4th 
March  1831. 

In  preparing  the  security  we  must  keep  in  view  the  principle 
already  referred  to,  that  land  cannot  be  burdened  indefinitely.    Both 
the  sum,  therefore,  and  the  creditor's  name,  must  be  distinctly  set 
forth.     In  Tod  v.  Bmrdop,  13th  December  1838,  an  heritable  bond  1  D.231. 
having  been  conveyed  in  security  of  certain  acceptances,  the  trans- 
ference was  held  to  be  ineffectual,  because  the  bills  were  described  by 
their  date,  but  not  by  their  amount,  and  so  it  was  held  a  security  for 
an  indefinite  sum. 

The  quality  of  the  right  as  redeemable  must  clearly  appear.     In  Quality  op 
Uadden  v.  Wea'ims  of  Haddington,  22d  February  1814,  a  confused  ^'^"'"^''''''^ 
deed,  bearing  partly  to  be  a  security,  and  partly  a  disposition,  was  Ybxm^  159. 
held   to  constitute  an  irredeemable  conveyance.     Questions  of  diffi- 
culty arise,  when  the  ordinary  practice  of  each  party  employing  his . 
own  agent  is  not  acted  upon.     Thus,  in  Mackintosh  v.  Pitcaim,  16th  14  D.  187. 
December  1861,   the  same  agent  was  employed   by  borrower  and 
lender,  and  he  failed  after  receiving  the  whole  loan  from  the  lender, 
not  having  paid  the  full  amount  to  the  borrower.    The  loss  was  held 
to  attach  to  the  party  reposing  the  confidence  which  had  been  abused. 
The  money  having  been  paid  to  the  agent  after  the  bond  was  in  his 
Ijands,  that  kept  the  lender  indemnis.     The  borrower,  having  given 
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bond  for  the  whole  without  taking  care  to  get  the  entire  sum  out  of 
the  agent's  hands,  suffered  the  loss.  When  a  security  is  prepared  upon 
the  borrower's  instructions  by  his  own  agent  in  favour  of  a  stranger, 
the  agent  is  liable  to  the  lender  for  loss  by  failure  in  duty ;  Struthen 
V.  Lang,  2d  February  1826. 

The  competency  and  effect  of  the  power  of  sale  under  the  old  heri- 
table security  is  not  doubtful.  In  Ogilvy  v.  Cromby^  18th  February 
1804,  a  power,  upon  failure  of  payment,  to  sell  after  previous  adver- 
tisement through  the  town  of  Montrose  by  beat  of  drum  once  a  fort- 
night for  six  weeks,  was  sustained ;  and,  in  Robertson  v.  Paton,  23d 
May  1815,  power  to  sell  upon  premonition  by  letter  only  was  held  to 
bo  validly  exercised,  a  resort  to  the  Sheriff  in  the  procedure  being 
approved  of,  though  unnecessary.  Finally,  in  Durdop  v.  MarshaM, 
19th  January  1821,  the  Court  observed,  that,  if  any  doubts  regarding 
the  efficiency  of  powers  of  sale  in  heritable  securities  were  enter- 
tained, they  were  ill-founded,  and  would  not  allow  a  sale  under  such 
a  power  to  be  stopped  by  a  process  of  ranking  and  sale.  It  is  not 
settled,  whether  power  to  sell  is  a  necessary  and  inherent  part  of  an 
heritable  security,  and  a  curator  bonis,  specially  empowered  to  borrow 
money,  and  grant  security  over  his  ward's  heritable  estate,  having 
executed  a  bond  and  disposition  in  security  in  the  ordinary  form,  the 
Court  passed  a  note  to  try  the  question,  whether  power  of  sale  granted 
by  the  curator  was  valid  ;  Stewart  v.  Kirkaldy,  14th  November  1849. 
But  the  power  must  not  be  exercised  with  a  reckless  disregard  to 
the  interests  of  other  parties,  as,  eg,,  exposing  at  a  season  when  there 
is  no  likelihood  of  purchasers.  In  Kerr  v.  Macarthur's  Trustees, 
23d  December  1848,  the  Court  interfered  to  prevent  exposure  at  an 
inadequate  price,  and  while  an  action  of  reduction  of  the  debtors 
title  was  in  dependence.  It  is  indispensable  to  the  validity  of  a  sale, 
that  the  procedure  be  in  precise  conformity  with  the  powers  granted 
in  the  deed,  or,  in.  securities  granted  under  the  Act  1847,  in  con- 
formity with  its  requirements  as  to  advertising,  &c.  We  have 
already  had  occasion  to  observe  the  stringency  with  which  obsenr- 
ance  of  statutory  requirements  of  this  description  is  enforced,  and 
rigid  accuracy  must  be  the  rule.  In  Dickson  v.  Magistraies  o/Dnn^ 
fries,  15th  January  1831,  the  advertisements  previous  to  the  first 
exposure  having  been  inaccurate,  a  full  series  of  advertisements  ss 
for  a  first  exposure  was  made  before  the  adjourned  exposure,  and 
that  was  sustained  as  sufficient.  The  proceedings  must  be  r^ular, 
and  such  as  to  afford  fair  protection  to  the  debtor's  righta  In  Jefiray 
V.  Aiken,  16th  June  1826,  the  creditor  having  acted  as  auctioneer, 
and  purchased  for  himself,  the  sale  was  reduced  after  twelve  yean' 
acquiescence ;  and,  in  Taylor  v.  Watson,  20th  January  1846,  it  was 
again  held  unlawful  for  a  creditor  to  purchase  subjects  exposed  by 
himself  under  powers  in  his  own  bond.     We  have  seen,  that  under 
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the  Bankruptcy  Acts  purchase  by  an  heritable  creditor,  although     Pabt  III. 
consenting  to  the  sale,  is  allowed.  Chap™  IV. 

5.  Disposition  with  back-boncL 

In  modern  practice  we  have  a  security  similar  in  form  and  effect  ABsoLirrs  dib- 
to  those  of  the  original  wadset,  viz.,  disposition  and  back-bond.    The  ^k-bonjT™ 
disposition  is  ex  facie  absolute,  and,  therefore,  confers  an  apparently 
absolute  right  of  property.     But  the  creditor  grants  a  back-bond, 
declaring  the  true  purpose  of  the  disposition,  and  binding  himself  to 
denude  on  payment  of  the  debt.     The  debtor  after  granting  an  ab- 
solute disposition  is  not  in  safety  without  obtaining  a  back-bond, 
because,  when  a  conveyance  is  ex  fade  absolute,  it  can  be  proved  to 
be  in  trust  only  by  the  writ  or  oath  of  the  disponee.     This  is  pro- 
vided by  the  second  part  of  the  Act  1696,  cap.  25.    See  Knoxv.  12  D.  750. 
Jj^artin,  12th  February  1850.* 

The  obligation  to  denude  is  made  a  real  limitation  of  the  right  by  Obuoation  to 
registration  of  the  back-bond  in  the  record  of  sasines  and  reversions ;  ^^l^by  reoL 
and  after  such  registration,  therefore,  the  disposition,  though  absolute,  tration  or 
cannot  be  used  as  a  security  for  a  greater  amount  than  is  specified  in  DucTnoN^o^**^ 
the  back-bond.     The  same  effect  is  produced  by  the  judicial  produc-  back-bokd. 
tion  of  the  back-bond,  whereby  it  is  established,  that  the  disponee 
has  only  a  qualified  right  of  property ;  and  the  use  of  the  disposition 
as  a  security  for  further  sums,  after  its  purpose  is  thus  divulged, 
brings  it  within  the  operation  of  the  Act  1696  as  a  security  for  a  m.  ii63;  and 
future  debt ;  Keith  v.  Maxwell,  8th  July  1795.     But,  so  long  a^  the  ^^^^^l  ^^^^. 
right  is  not  restricted  by  registration,  or  other  publication  of  its  quali-  2  Ross,  L,  C. 
fied  nature,  it  remains  a  security  for  all  debts  owing  to  the  disponee  ^^^' 
at  whatsoever  time  contracted;  Riddel  v.  Niblies  Creditors,  16th  M.i  154; 
February  1782.     On  the  other  hand,  if  the  back-bond  is  not  regis-  2^K<>8«»L.C. 
tered,  the  creditor  is  exposed  to  the  risk  of  liability  to  the  superior 
as  owner ;  and  so,  in  Clark  v.  City  of  Glasgow  Life  Assurance  Com- 12  D.  1047. 
pany,  20th  June  1850,  a  party  holding  an  absolute  disposition  quali- 

*  See  also  tbe  case  of  Seth  v.  JETam,  14th  July  1855,  in  which  it  was  observed  from  the  17  D.  1117. 

Bench,  that  the  strong  words  of  the  Statute,  1696,  c.  25,  have  been  to  some  extent  modified, 

and  **  that  it  is  now  fixed  law,  that  the  words,  '  a  declaration  or  back-bond  of  trust,*  which 

"  are  '  to  be  lawfully  subscribed  by  the  person  alleged  to  be  the  trustee,'  do  not  imply  that 

"  a  probative  deed  is  necessary ;  and  that,  on  the  contrary,  a  trust  may  be  competently 

**  proved  by  writings  under  the  hand  of  the  party,  importing  an  admission  or  acknowledg- 

"  ment  of  a  trust,  as,  e.g.,  by  a  holograph  writing  signed  by  him,  or  by  a  writing  to  which 

"  his  signature  is  adhibited,  if  its  authenticity  is  not  disputed,  or  shall  be  instructed.    And 

**  not  only  so,  but  the  fact  of  the  existence  of  a  trust  may  also  be  competently  established  by 

"  the  tenor  of  several  writings  taken  together;  and  this,  although  there  may  be,  in  terms, 

**  no  positive  declaration  of  trust,  or  direct  expressions  of  that  import.    But  then,  while  that 

'*  latitude  has  been  allowed,  it  has  never  been  so,  except  with  the  restriction  and  limitation 

"  (itnd  a  most  necessary  one),  that  the  contents  of  the  writings  shall,  although  not  in  direct 

*  %vords,  amount  to  an  unambiguous  acknowledgment  of  the  existence  of  a  trust,  or  shall  be 

'  such  as  not  to  be  capable  of  being  explained  in  any  other  way  than  as  an  admission  that 

'  the  p^rty  Iiolds  in  tnist.     7^y  mtist  be  perfectly  uneqtUvoeal" 
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PiBT  III.     fied  by  a  back-bond  not  registered  was  found  liable  on  destruction  of 
Chaptkr  IV.  ^^^  premises  by  fire  for  jPSOO  in  terms  of  the  conditions  of  feu.    We 
F.c.  have  already  seen  in  the  case  of  Bartlett  v.  Buchanan^  2l8t  Februair 

1811,  that  the  debtor  by  granting  a  disposition  for  this  purpose  is 
not  so  divested  as  to  exclude  the  claim  of  terca 
EzTiRcnoH  OF      Where  the  back-bond  is  recorded  so  as  to  establish  the  nature  of 
sBcuKiTY.         ^j^j^  right  as  a  security  merely,  it  may  be  extinguished  by  renuncia- 
tion.    But,  whether  it  is  recorded  or  not,  the  right  is  most  conveni- 
ently and  satisfactorily  extinguished  by  resignation  ad  remanentianL 
13  D.  912.  In  the  case  of  Oardyne  v.  The  Royal  Bank,  8th  March  1851,  there 

was  a  contract  conveying  certain  burgage  property  burdened  with  a 
ground-annual.  Duff,  the  disponee,  as  a  security  for  money  granted 
a  conveyance  ex  facie  absolute  to  the  Royal  Bank,  who  granted  a 
back-bond,  which  was  recorded.  Duff  having  become  insolvent,  Gfar- 
dyne,  his  author,  sued  the  Royal  Bank  as  liable  for  the  ground-annual 
in  room  of  Duff,  and  the  Court  of  Session  sustained  the  claim ;  but  the 
House  of  Lords,  following  the  principle  observed  in  deciding  Miliar 
I  Macq.  App.  V.  SmoUy  already  noticed,  reversed  this  decision  likewise ;  Royai 
^-  Bank  v.  Oardyne,  13th  May  1863,  holding  here  also,  that  Duff  and 

his  heirs  were  personally  bound  in  perpetuum  for  the  ground-annual, 
but  that  his  assignee  was  not  bound,  although  the  ground-annual 
continues  to  burden  the  estate  into  whose  hands  soever  it  falk 

Form  OF  DEED.      6.  Trtist-disposition  for  payment  of  creditors, 

A  comprehensive  security  is  created  by  disposition  to  a  trustee  or 
trustees,  together  or  in  succession,  for  payment  of  the  truster's  debta 

i.  127,  3^  Ed»    Of  this  deed  there  is  a  form  in  the  Juridical  Styles.    It  proceeds  upon 

1. 122, 4*  Ed».  ^  narrative  of  the  granter's  debta  He  dispones  his  lands  to  trustees 
named,  with  powers  to  sell,  to  manage,  and  appoint  factors,  to  com- 
pound and  submit,  and  sue,  and  to  assume  into  the  benefit  of  the  trust 
other  creditors  besides  those  named.  There  is  a  clause  preserving  legal 
preferences  in  the  creditors  as  well  as  objections  to  their  claima  The 
trustees  are  directed  to  apply  the  proceeds  in  payment  of  the  creditors 
according  to  their  rights  and  preferences,  and  to  account  for  the  resi- 
due to  the  truster  or  his  heirs.  Other  conditions  are  inserted  for 
expediting  and  preserving  the  trust.  There  is  an  obligation  to  infeft, 
and  other  clauses  requisite  to  complete  a  feudal  title  in  the  trustees. 

Deed  of  ac-  On  the  Other  hand,  the  creditors  execute  a  deed  of  accession,  ap- 
proving of  the  trust  arrangement,  and  consenting  to  it ;  and,  when 
there  is  a  professional  trustee  capable  of  judging  of  questions  regard- 
ing the  creditor's  rights,  there  is  inserted  in  the  deed  of  accession  a 
submission  to  him  of  all  questions  touching  their  claims,  inter  se,  or 
between  them  or  any  of  them  and  the  truster. 

Ckbditors  It  is  only  acceding  creditors  who  are  bound  by  the  trust  arrange- 

ment, but  they  are  bound  by  it ;  and,  as  the  truster  is  denuded  bv 
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BOUND  BY  AC 
CESaiOV. 


TBT7BT-DISP0SITI0N  FOR  PATMB)7T  OF  OREBITOBS.  821 

the  trastee^s  infeftment,  the  trust  arrangement  is  not  subject  to  dis-     Part  ill. 
turbance,  every  creditor  being  debarred  by  his  accession  from  taking  Chapter  iv. 
separate  measures.    So,  where  a  trustee  had  died,  it  was  found  in- 
competent for  a  creditor  to  take  separate  steps,  there  being  power  to 
substitute  a  new  trustee;  Hamilton y.  LitUejohUy  18th  March  1836,  2  Sh.and  M'L. 
reversing  the  decision  in  the  Court  of  Session.  ^^P-  ^^^• 

An  important  question  as  to  the  vesting  of  a  trust  arose  in  the  case  Effect  op  sa- 
of  Paul  Y,  Boyd,  2d  January  1833,  where,  trustees  having  been  ap-*''**''^™"^ 

^  *      TEES  IN  sue* 

pointed  in  succession,  sasine  in  favour  of  the  whole  nominatim,  or  of  cession. 
such  of  them  as  should  accept,  was  held  good  as  to  those  first  called,  ^^8. 292. 
the  attorney's  authority  as  regarded  them  being  presumed  from  his 
holding  the  disposition.     There  was  no  occasion  to  determine  the 
question  as  to  the  eifect  of  the  attempt  to  infeft  the  others  condi- 
tionally on  their  acceptance. 

The  trustee  thus  vested,  although  infeft  for  a  qualified  purpose,  may  Tbustee 
exercise  rights  of  proprietorship;  so  he  was  held  entitled  to  sue  decia-  ^^^^^^ 
rator  of  non-entry  in  Ker  v.  RusseU^  7th  December  1838.    When  he  1  d.  179. 
is  in  advance  for  the  trust,  he  is  entitled  to  sell  for  his  own  reimburse- 
ment, if  no  immediate  means  of  relief  be  shown  ;  Innea  v.  Innes^  18th  7  S.  20d. 
December  1828.     On  the  other  hand,  a  trustee,  by  taking  infeftment 
and  drawing  the  rents,  adopts  the  feu,  and  becomes  personally  liable 
for  implement  of  the  obligations  in  the  charter ;  Marquis  of  Abercom  H  S.  168. 
V.  OrieWy  16th  December  1835. 

The  trustee  and  his  heirs  are  accountable  to  the  creditors.     This 
was  held  even  in  a  case  where  exemption  from  such  accountability 
was  provided  by  the  terms  of  the  deed ;  Duke  of  Hamilton  8  Creditors  Jf-  ^^^• 
V.  The  Trustees  of  the  Duchess,  24th  November  1747,  affirmed  16th  ui        ^^' 
January  1750. 

With  regard  to  the  effect  of  the  trust-disposition  upon  the  creditors' 
rights,  their  interest  is  a  jus  crediti,  to  call  the  trustees  to  account, 
and  whatever  may  be  due  to  them,  therefore,  is  attachable  by  arrest- 
ment ;  Grierson  v.  Ram^say,  15th  February  1780.  M.  759. 

After  the  purposes  of  the  trust  are  accomplished,  the  trustee  is 
accountable  for  any  reversion  to  the  truster;  and  must  denude  in  his 
favour. 

It  is  carefully  to  be  observed,  however,  that  a  trust-disposition  Radical  imoht 
for  payment  of  creditors  does  not  divest  the  debtor  of  the  radical  BENEFiciritY," 
right  of  property.     Upon  its  face  it  is  shown  not  to  confer  on  the  where  trust 
trustee  an  absolute  right.     It  is  a  security,  and  may  be  extinguished  him. 
by  renunciation.     This  doctrine  was  first  recognised  in  CampicB  v.  M.t?oc«  "  Adju- 
Edderline,  14th  Januaiy  1801.     There,  a  party  who  had  granted  a  w^No.'  ii; 
t  rust-disposition  for  creditors,  with  instructions  to  the  trustee  to  exe- 1  Ws,  L.  c. 
cute  an  entail,  was  held  not  to  be  so  divested,  but  that  non -acceding 
creditors  might  adjudge  the  property  from  his  apparent  heir.     Tlie  7  ^vji^  &  sj, 
;anie    doctrine  was  held  by  the  House  of  Lords  in  MacMUlan  v.  App.  441. 
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PimllL     Campbell,  14th  August  1834;  and,  in  M'Leod  v.  M^Keruie,  17th 

Chaptbr  IV.  November  1827,  the  existence  of  a  trust  was  held  no  bar  to  a  con- 

6  S.  77.  veyance  of  the  radical  right  of  property.    It  is  necessary  to  keep  in 

view,  however,  that  the  doctrine  of  the  radical  right  of  property  being 

in  the  beneficiary  is  necessarily  limited  to  the  case  where  the  trust 

has  flowed  from  him.     It  can  have  no  place,  when  he  has  had  no  title 

Tide  6  D.  804.  antecedent  t«  the  trust. 


Inst.  ii.  2, 15. 


6  D.  1036. 


The  doctrine  of  Erskine,  that  the  conveyance  of  land  to  a  trustee 
for  behoof  of  creditors  makes  the  debts  due  to  them  heritable,  though 
originally  moveable,  has  been  corrected  in  a  note  by  Lord  Ivobt,  and 
is  to  be  received  as  accurate  only  where  the  conveyance  either  is  to 
the  creditor  himself,  or  is  so  conceived  as  to  give  to  the  creditor  with 
his  own  concurrence  a  real  right  in  the  estate.  This  is  distinctly  and 
strongly  illustrated  by  the  case  of  Hawkins  v.  Hawkins,  23d  May 
1843,  where  personal  bonds  were  held  moveable,  although  they  bad 
been  secured  by  a  conveyance  of  lands  to  trustees  more  than  forty 
years.* 


11.  Leases. 


DEFimnoH  OF 

LSA8B. 


jEfpect  op 

VERBAL  LEABE. 


M.  8400. 
RC. 


F.C. 


F.C. 
M.  4392. 

Position  op 
tkxants  bb- 
FOEE  1449, 
c.  18. 


A  tack  or  lease  is  a  contract,  by  which  the  use  of  land  is  granted 
by  the  proprietor  to  another  for  a  fixed  yearly  rent.  The  rent  may 
either  be  in  money  or  in  grain,  or  in  the  converted  value  of  a  specified 
quantity  of  grain.  It  may  also  consist  partly  or  wholly  in  personal 
services,  such  as  are  now  lawful. 

As  a  right  relating  to  lands,  this  contract  should  be  in  writing.  A 
verbal  tack  for  a  term  of  years,  though  admitted  to  have  been  cod- 
tracted,  may  be  resiled  from  by  either  party,  and,  even  if  possession 
has  followed,  it  may  be  resiled  from  at  the  end  of  any  year ;  Keith  v. 
Johnston's  Tenants,  16th  July  1636  ;  Neill  v.  Earl  of  Cassilis,  22d 
November  1810.  But  extraordinary  rei  interoentus,  as  the  payment 
of  a  grassum,  will  support  a  verbal  lease  for  a  term  of  years.  Ordi- 
nary improvements,  however,  are  not  allowed  to  produce  that  effect ; 
Macrorie  v.  M'Whirter  and  Oray,  18th  December  1810. 

A  written  obligation  effectually  secures  the  right  to  a  lease,  and, 
where  the  writing  is  defective,  e,g.,  a  lease  signed  only  by  one  party, 
it  is  effectual  if  followed  by  possession ;  Macpherson  v.  Macpherson  A 
Clark,  12th  May  1815  ;  and  the  previous  case  of  Countess  of  Moray 
y.  Stewart,  Sc,  decided  in  the  House  of  Lords,  24th  March  1773. 

The  improvement  of  agriculture,  and  the  interest  of  the  tenant, 
evidently  required  that  his  possession  should  be  secure,  and  that  he 

*  By  tbe  recent  Act,  20  &  21  Vict.  cap.  26,  proTisionB  baye  been  made  for  the  constitotion 
and  transTDiBsion  of  real  aecnrities  over  a  certain  claaa  of  leafles ; — for  a  statement  of  which 
reference  is  made  to  pp.  826-28|  infra,    ^ 
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should  not  be  dependent  upon  the  pleasure  either  of  his  landlord  Part  hi. 
or  of  any  purchaser  of  the  estate.  In  Ty  tier's  History  of  Scotland  chapter  i  v. 
reference  is  made  to  the  hardships  suffered  by  tenants  and  labourers 
in  being  turned  out  of  their  farms  and  cottages  when  the  estate  was 
sold.  This  led  to  intercession  on  the  part  of  James  I.  with  his  pre- 
lates and  barons  on  behalf  of  husbandmen  holding  leases ;  and,  in 
1449,  a  Statute  was  passed,  cap.  18,  entitling  tenants  with  tacks  to 
continue  possession  after  sale  of  the  estate  until  the  issue  of  their 
tacks,  paying  to  the  purchaser  the  rent  fixed  by  the  tack.  This  Act 
has  been  characterized  as  the  Magna  Charta  of  Scotch  agriculturists. 

To  entitle  a  lease  to  the  benefit  of  this  enactment,  three  things  are  Kequisites  op 
reauisite : —  leases  under 

1449  c.  18. 

(1.)  That  it  contain  a  specific  rent,  without  which  it  does  not  fall       '—1— 
within  the  terms  of  the  Statute ;  and,  in  order  to  be  effectual  against  ^'  ^^  ''^  *^"'^ 
singular  successors,  the  rent  must  not  be  elusory. 

(2.)  That  it  be  followed  by  possession  as  in  room  of  sasine,  tacks  2.  as  to  pos- 
having  anciently  been  constituted  by  charter  and  sasine.     Although  ®'''^*^^- 
the  lease  is  executed,  yet,  if  the  granter  die  before  the  term  of  entry, 
it  is  void.     A  decision  inconsistent  with  this  doctrine,  Redhead  v.  Bcirs  8vo 
Kerr^  27th  November  1792,  was  reversed  on  appeal.    A  lease  of  game,  ^*^®^'  ^^^• 
although  followed  by  possession,  is  not  effectual  against  singular  suc- 
cessors; PoUockj  Oihnour,  &  Co.  v.  Harvey,  5th  June  1828.     The  6  S.  913. 
grounds  of  this  decision  are  clearly  stated  in  Lord  Corehouse's  in- 
terlocutor. 

(3.)  The  lease  must  contain  a  definite  ish     If  it  docs  not,  although  3.  as  to  ish. 
binding  upon  the  granter  and  his  heirs,  it  is  good  against  singular 
successors  only  for  the  shortest  period  consistent  with  the  expressed 
intention ;  so,  where  annual  services  constituted  the  rent,  the  lease 
was  sustained  for  two  years;  Redpath y.White,  22d  November  1737.    M.15196. 

The  Statute  supports  leases  of  urban  tenements  as  well  as  of  lands  ; 
Macarfhur  v.  Simpson,  6th  July  1804.  M.  I5i8i. 

The  right  of  the  singular  successor  entitles  him  to  payment  of 
the  rent,  and  he  is  not  debarred  from  this  by  stipulation  of  reten- 
tion by  the  lessee  himself,  or  for  payment  to  another  creditor  of  the 
landlord. 

The  landlord  has  a  delectus  personce,  and  the  tack  cannot,  therefore.  Lease  kot 
be  assigned  without  the  landlord's  consent,  unless  granted  expressly  ^^hout  ton- 
in  favour  of  the  tenant  and  his  assignees.     It  may,  however,  be  trans-  seht. 
mitted  by  adjudication,  unless  assignees  are  expressly  excluded.    But, 
when  a  lease  is  for  a  period  beyond  the  ordinary  duration,  a  power  of  Implied  power 
assignment  is  implied,  as  it  is  also  in  a  liferent  tack.     The  same  prin-  ^^  ^^'**''- 
ciple  applies  to  subletting.    These  are  the  rules  in  agricultural  leases.  Power  to 
In  tacks  of  urban  tenements  there  is  an  implied  power  of  assignment  ^^^^''' 
and   subletting,  unless  expressly  excluded;  Anderson  y.  Alexander, 
<3&c.,  10th  July  1811,  and  previous  case  of  Aitchison  there  referred  to.  F.  c 
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Chapter  IV. 


4  S.  25. 


Rbpaxbb. 


Tacks,  how 

tehmimablb 
during  cuk- 

REMCr. 


F.C. 

Proceuurb 
with  vibw  to 
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14  D.  1007. 


Tacit  beloca- 
Tioir. 


19  D.  755. 


But  the  sublease  must  not  be  for  an  objectionably  different  use  of  the 
subjects  There  is  this  distinction  between  assignation  and  sublease, 
that  in  a  sublease  the  right  of  the  tenant  continues,  and  his  liability, 
therefore,  continues  also,  both  he  and  the  subtenant  being  liable  for 
the  rent ;  while,  after  an  assignation  has  been  assented  to  hj  the  land- 
lord, he  has  no  longer  any  claim  against  the  original  tenant ;  Skene 
y.  GreenhUl,  20th  May  1825,  and  previous  case  of  Low  there  referred 
to,  in  opposition  to  the  doctrine  of  Erskine  and  Bankton. 

In  agricultural  leases  the  tenant,  receiving  the  houses,  &&,  in  good 
repair  at  his  entry,  is  bound  to  maintain  them  in  the  like  condition. 
The  rule  is  different  in  urban  subjects,  which  the  proprietor  must  keep 
in  a  tenantable  condition. 

Tacks  may  be  terminated  during  their  currency,  (1.)  by  failure  to 
pay  rent  for  two  years,  this  irritancy,  however,  being  purgeable  at  the 
bar ;  A  ct  of  Sedertinty  1 4th  December  1 756 ;  (2.)  under  the  same  Act, 
by  the  tenant's  failure  to  find  security  for  arrears,  and  for  five  years' 
rents,  where  he  is  either  a  year  in  arrear  with  his  rent,  or  has  failed 
to  till  at  the  usual  season ;  (3.)  also  at  any  time  by  renunciation 
granted  and  accepted. 

A  stipulation  annulling  the  tack  in  the  event  of  the  tenant  s  bank- 
ruptcy is  effectual ;  Forbes  v.  Duncan,  2d  June  1812. 

In  order  to  insure  the  tenant's  removal  at  the  termination  of  the 
lease,  certain  formalities  of  warning  and  citation  are  requisite,  which 
are  described  in  the  different  Institutional  works.  The  form  used 
(excepting  within  burgh,  where  chalking  the  door  upon  the  verbal 
mandate  of  the  proprietor  suffices)  consists  in  a  summons  of  removing 
before  the  Judge  Ordinary,  executed  and  called  forty  days  before  the 
term  of  expiration  of  the  lease.  After  decree,  removing  may  be 
effected  upon  a  precept  from  the  Sheriff  within  forty-eight  hours. 
When  the  lease  contains  an  obligation  to  remove  without  warning,  it 
is  made  effectual  by  a  charge  upon  the  registered  tack  forty  davs 
before  the  term.  The  Sheriff  on  production  of  the  tack  and  homing 
will  eject  the  tenant  within  six  days.  A  letter  containing  an  obligation 
to  remove  is  equivalent  to  a  decree  of  removal  in  terms  of  the  lease, 
and,  the  lease  being  stamped,  the  letter  is  regarded  as  part  of  the  con- 
tract, and  held,  therefore,  not  to  require  a  stamp  ;  Bain  v.  Stewart^ 
14th  July  1852.  The  mles  of  compulsory  removal  Aow  stated  have 
been  made  matter  of  Statutory  enactment  in  the  Sheriff  Court  Act, 
16  &  17  Vict.  cap.  80,  §§  29,  80,  and  31.* 

When  there  is  no  warning,  or  process  of  removal,  the  subject  is  held 
to  be  relet  by  tacit  relocation  for  another  year. 

We  will  not  enter  upon  the  nature  of  the  landlord's  preference  for 

*  See  proviBions  for  summary  remoyings  from  subjects  let  for  a  shorter  period  than  a  jesr, 
at  a  rate  not  exceeding  £30  per  annum,  as  contained  in  1  &  2  Vict.  c.  119,  §  8.  Beferenoe 
may  also  be  made  to  the  case  of  the  ShaU9  Iron  Company  v.  Patonf  28tb  May  1857. 


•^^^^ 
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his  rent  by  hypothec  over  the  fruits  and  invecta  et  iUata,  or  the     Part  III. 
steps  necessary  to  enforce  it,  and  the  periods  within  which  these  chapter  IV. 
steps  must  be  taken,  these  points  being  appropriate  to  the  Chair  of 
Scots  Law. 

A  precedent  of  the  tack  in  its  most  simple  form  will  be  found  in  Form  of 
the  Juridical  Styles.  j  g72  3^  E(1». 

The  landlord  sets,  and  in  tack  and  assignation  lets,  to  the  tenant  i.  462, 4^  Ed", 
and  his  heirs  the  lands  or  other  subjects,  which  are  described,  for 
a  specified  number  of  years  from  the  term  of  Whitsunday  as  to 

houses,  grass,  and  pasturage,  and  from  the  separation  of  the  crop 
of  the  year  from  the  ground  as  to  the  arable  land.  Where  no  term  of 
entiy  is  mentioned,  it  is  held  to  be  the  next  term  after  the  date  of 
the  tack  The  possession  is  fortified  by  the  proprietor's  absolute  war- 
randice. On  the  other  hand,  the  tacksman  binds  and  obliges  himself 
to  pay  the  rent  half-yearly  with  interest,  and  penalty,  and  to  flit  and 
evacuate  the  premises  at  the  expiration  without  warning  or  process 
of  removal  Then  there  is  a  mutual  penalty  for  non-implement,  and 
a  clause  of  registration. 

These  are  the  main  and  essential  conditions  of  a  lease.     Among 
the  Styles  will  be  found  forms  applicable  to  a  great  variety  of  circum- 
stances in  the  granter,  the  nature  of  the  subject,  and  the  intended 
use  of  it 
We  shall  notice  a  few  points  of  chief  importance  : — 
We  must  look  to  the  title  of  the  granter.     A  lease  from  a  person  Title  op 
not  infeft  is  not  effectual  against  a  singular  successor  infeft ;  Gordon  ^^^^  ^^ 
V.  Milne,  29th  February  1780.     A  liferenter  cannot  grant  a  lease  m.  i0309. 
beyond  his  life ;  nor  tutors  beyond  their  tutory.     The  restrictions 
upon  the  powers  of  heirs  of  entail  in  this  respect  have  already  been 
examined.     Upon  deathbed  a  tack  injurious  to  the  heir  cannot  be 
granted,  but  one  given  under  a  fair  exercise  of  the  right  of  adminis- 
tration is  valid ;  Semple  v.  Semple,  1st  June  1813.  F.  C. 

A  mercantile  company  is  capable  of  holding  a  lease  socio  nomine  ;  M.  voce 
Denniston,  Macnayr,  &  Co.  v.  Macfarlane,  16th  February  1808.  nJ^5'  ^^^' 

Very  important  questions  have  arisen  with  regard  to  the  use  of  Use  op  lease 
leases  as  a  ground  of  credit,  the  difficulty  here  being  to  impart  to  the  ^  ^  security. 
creditor  a  title  of  possession,  there  being  no  medium  for  giving  him  a 
real  right  otherwise  than  by  possession,  as  may  be  done  in  a  feudal 
estate  by  means  of  the  records.    The  question  received  very  careful 
and    deliberate  consideration  in  B7'ock  v.  Cabbellt  29th  November  2  S.  62 ; 
J  822  ;    remitted,  13th  May  1828;  adhered  to,  5th  March  1830  ;  ^^^^-^  ^^' 
affirmed,  23d  September  1831.     Here,  a  tenant  in  security  of  a  loan  s  S.  647  ; 
granted  an  assignation  of  his  lease,  which  was  intimated  to  the  land-  ^^^^4^^^" 
lord.      The  assignee  granted  a  sublease  to  the  tenant,  who  remained 
in  possession  and  paid  the  rent  to  the  landlord,  no  possession  being 
taken  by  the  creditor.     The  judgment  was  founded  upon  the  principle 
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PaxtIIL 


CHAlfTEB  IV. 


4  D.  405. 


1.  To  IXB1B8. 

M.  14375. 


M.  14375. 

5  Br.  Supp. 
814. 

Tbavsmibsiok 
inter  vivos. 


12  D.  114. 


inherent  in  the  Law  of  Scotland,  that  a  real  right  cannot  be  trans- 
mitted without  a  change  of  possession  natural  or  civil,  and  that  the 
case  resolved  itself  into  a  collusive  device  to  create  a  latent  security 
over  a  real  right  without  change  of  possession  either  naturally,  civillj, 
or  symbolically — ^an  attempt  at  variance  with  the  first  principles  of 
the  Law  of  Scotland,  and  which,  if  successful,  would  give  rise  to  mis- 
chievous consequences.  The  extremely  unsatisfactoiy  and  dangerous 
nature  of  such  securities  is  strikingly  shown  in  the  case  of  Ramsay  v. 
Commercial  Bank,  20th  January  1842,  where  a  lease  was  assigned  as 
a  security,  the  landlord  consenting,  and  the  assignee  binding  himself 
for  payment  of  the  rent  The  tenant  (debtor)  having  become  bank- 
rupt, the  trustee  challenged  the  assignation  as  void  for  want  of  pos- 
session. The  creditor  found  it  prudent  not  to  defend  his  right,  and 
proposed  to  relinquish  all  connexion  with  the  lease.  But  the  land- 
lord contended  successfully  that  he  remained  permanently  liable  for 
the  rent 

Transmission  of  lease, — A  lease  is  an  heritable  right,  as  having  & 
tract  of  future  time.  It,  therefore,  descends  to  the  heir-at-law,  and 
it  vests  in  him  ipso  jure  without  service  ;  Boyd  v.  Sinclair,  I7th  June 
1761.  An  adjudger  from  the  heir,  therefore,  does  not  need  to  charge 
him  to  enter  in  special.  The  heir's  title  is  active,  and  he  can  assign; 
Campbell  v.  Cunninghams,  16th  February  1739.    He  can  also  reduce 

an  assignation  improperly  granted  by  the  tenant ; v. ,  26th 

June  1754. 

Assignation  is  the  proper  form  of  transmission  of  a  lease,  although  it 
is  heritable  as  to  succession ;  and  the  assignation  is  effectual,  although 
not  containing  dispositive  words;  per  Lord  Mongbbiff  in  Blair x. 
Blair,  14th  November  1849. 


20  &  21  Vict, 
c.  26. 


§1. 


§2. 

§3. 


NoTB.-~The  Act  20  &  21  Vict.  cap.  26,  passed  10th  August  1867,  and  to  be  cited  tf 
"  The  Registration  of  Leases  (Scotland)  Act,  1857,"  has  introduced  important  facilities  in 
regard  both  to  the  assignation  and  transmission  of  long  leases,  and  to  the  employioeot  of 
such  leases  as  a  ground  of  credit.     The  medium  through  which  the  changes  are  to  be 
made  available,  is  the  registration  of  the  varioas  deeds  affecting  such  leases  io  the  poblic 
records  in  which  landrights  are  entered.    The  Act  provides  that  probative  leases,  for  a  peiiod 
of  thirty-one  years,  or  for  any  longer  period,  may  be  recorded  in  the  General,  Particnlsr,  or 
Burgh  Register  applicable  to  a  sasine  in  the  lands.    Any  assignation  of  the  lease,  or  assig- 
nation in  security,  or  translation  thereof,  is  to  be  recorded  in  the  same  register  as  the  least 
itself.    The  registration  continues  the  effect  of  the  lease  against  singular  successors  in  the 
subjects  let ;  but,  except  for  the  purposes  of  the  Act,  registration  is  not  required.    In  accord- 
ance always  with  its  conditions  and  stipulations,  the  party  in  right  of  a  registered  ]eu»-~ 
his  right  being  recorded  in  terms  of  the  Act— may  assign  the  same,  in  whole  or  in  part,  bf 
a  brief  form  of  assignation  appended  to  the  Act.    The  recording  of  the  assignation  vest* 
the  assignee  wiih  the  right  of  the  granter  to  the  extent  assigned;  but  without  prq'adice  to 
the  right  of  hypothec  or  other  rights  of  the  landlord. 
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The  mode  of  employing  the  registered  lease  as  a  security  for  money,  is  provided  for  by  g  4,      Part  III* 

which  enacts  that  the  party  in  right  of  such  lease — his  own  right  being  recorded — may,  

always  in  accordance  with  its  conditions  and  stipulations,  "  assign  the  same,  in  whole  or    Chapter  I V. 

"  in  part,  in  security  for  the  payment  of  borrowed  money,  or  of  annuities,  or  of  prorisions  §  4. 

"  to  wives  and  children,  or  in  security  of  cash  credits,  or  other  legal  debt  or  obligation.** 

The  form  of  a  bond  and  assignation  in  security  is  annexed  to  the  Act.    The  assignation 

in  security,  when  recorded,  completes  the  right,  and  constitutes  a  real  security  over  the 

lease. 

IfVhen  another  than  the  original  grantee  or  assignee  presents  the  lease  or  assignation  in  §  5, 
security  for  registration,  he  requires  to  ezpede  a  notarial  instrument  in  the  form  appended  to 
the  Act.    The  registrar,  on  such  instrument  being  produced  to  him,  is  to  record  the  deed 
along  with  the  instrument. 

Section  6  allows  an  assignation  in  security  to  be  transferred  by  translation,  in  accordance  §  g. 
with  a  schedule  annexed  to  the  Act ;  and  this  being  recorded  completes  the  transmission. 
This  section  also  contains  power  to  the  creditor,  in  right  of  an  assignation  in  security,  with- 
oat  prejudice  to  the  power  of  sale,  in  default  of  payment,  for  six  months  after  becoming  due, 
of  the  principal  debt,  or  a  term's  interest  or  annuity,  to  apply  to  the  Sheriff  for  warrant  to 
possess  the  subjects.  After  intimation  to  the  lessee  and  to  the  landlord,  the  Sheriff  may 
grant  the  warrant,  which  is  a  sufficient  title  to  the  creditor  to  enter  into  possession,  uplift 
the  rents  from  subtenants,  and  sublet  in  the  same  way  as  the  lessee  might  have  done.  The 
creditor  is  not  to  be  personally  liable  to  the  landlord  in  the  obligations  of  the  lease  until  he 
enter  into  possession. 

By  sections  7  and  8,  a  mode  of  completing  the  title  of  an  heir  or  general  disponee  to  any  §§  7  &  8. 
such  lease  or  assignation  in  security,  is  made  competent  by  writ  of  acknowledgment  or 
notarial  instniment,  and  the  necessary  forms  are  appended  to  the  Act.  These  are  similar  to 
the  forms  authorized  to  be  employed  in  the  completion  of  the  title  of  heirs  and  general 
disponees  to  heritable  securities,  under  8  &  9  Vict.  c.  31,  §§  2  &  4.  It  will  be  observed, 
that,  for  the  purposes  of  the  Act,  the  rule,  mortuua  8<mt  vivunij  does  not  hold  in  regard  to 
the  succession  of  an  heir ;  and  in  order  to  take  advantage  of  its  provisions,  he  must  avail 
himself  of  the  method  of  completing  a  title  which  the  Act  prescribes. 

Provision  is  likewise  made  for  the  case  of  an  assignee  dying  without  recording  his  right,  §  9. 
bj  which  his  heir  or  general  disponee  is  allowed  to  expede  and  record  a  notarial  instrument 
along  with  the  deed.    An  abjudication  of  a  lease  or  assignation  in  security  is  to  be  com-  §  10. 
pleted  by  recording  an  abbreviate  in  the  register  in  which  the  lease  is  recorded,  being  an 
assimilation  to  the  mode  of  completing  adjudications  of  heritable  securities.     The  trustee  on  g  \\ 
a  sequestrated  estate  may  complete  his  right  to  a  registered  lease  or  assignation  in  security 
by  expeding  and  recording  a  notarial  instrument. 

The  Act  proceeds  upon  the  principle  of  registration  being  essential  to  render  its  provisions  §  ]2. 
applicable  to  the  writs  with  which  it  deals ;  and  it  is  accordingly  provided,  that  the  date  of 
recording  is  to  be  the  rule  of  preference  in  competition.     Section  13  provides  for  recording 
renunciations  and  discharges,  which  may  be  according  to  the  forms  appended  to  the  Act, 
and  may  be  endorsed  on  the  deed  renounced  or  discharged ;  and  by  Section  14,  the  Keeper 
of  the  Begister  is  to  record  extracts  of  decrees  of  reduction.    The  mode  of  registration  is  set 
forth  in  Section  15,  and  extracts  declared  to  make  faith,  unless  the  writs  are  offered  to  be 
improven.    Then  the  application  of  the  law  which  holds  it  essential  to  the  transmission  of 
the  real  right,  constituted  by  a  lease,  that  a  change  of  possession  should  take  place,  is  pnr 
vided  a^inst  in  the  case  of  writs  under  the  Act,  by  Section  16.    This  section  contains  the  §  16. 
important  provision,  that  registration  shall  complete  the  right  under  the  recorded  writs, 
to  the  effect  of  establishing  a  preference  as  effectually  as  if  the  grantee  or  party  iu  his  right 
had  entered  into  actual  possession  of  the  subjects  leased  under  such  writs  at  the  date  of 
registration. 

Sections  17  &  18  contain  further  enactments  defining  the  nature  of  the  leases  which  are  g§  17  &  ig. 
registrable.  A  lease  containing  an  obligation  to  renew  it  from  time  to  time,  so  as  to  endure  for 
tbirf  j-one  years  or  upwards,  may  be  registered,  but  no  lease  executed  after  the  passing  of  the 
Act  ia  re^strable  unless  the  name  of  the  lands  of  which  the  subjects  let  consist,  or  form  a  part, 
shall  be  set  forth  in  the  le&e.  But  leases  of  subjects  held  by  burgage  tenure,  and  leases 
^'xecnted  after  the  Act  in  terms  of  a  prior  obligation  to  renew,  are  excepted  from  the  last 
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Pakt  in.       provision.    The  extent  of  the  land  let  miut  also  be  set  forth  in  such  lease ;  and  it  is  limited 

to  fifty  acres.    Where  the  subjects  consist  of  mines  and  minerals,  the  extent  is  not  reqniRd 

Chafteb  IV.    to  be  set  forth ;  and  the  limitation  in  point  of  extent  does  not  seem  to  apply  to  leases  of 
burgage  subjects,  or  of  mines  and  minerals,  or  to  leases  executed  before  the  passing  of  the 
3  29.  ^c^-     ^7  section  19,  an  extract  of  a  lease  recorded  before  the  passing  of  the  Act  in  the 

Books  of  Council  and  Session,  or  of  a  Sheriff  or  Burgh  Court,  may  be  recorded  under  the  Act 
in  the  same  manner  as  if  the  original  lease  had  been  presented  to  the  keeper.  The  2(Hh 
section  enacts  that  the  short  clauses  in  the  schedules  appended  to  the  Act,  are  to  have  the 
same  meaning  and  effect  as  declared  by  10  &  11  Vict  c.  50,  §§  2  &  3,  to  belong  to  corre- 
sponding clauses  in  the  schedules  annexed  to  that  Act,  the  procedure  for  a  sale  under  a  b<»nd 
and  disposition  in  security,  being  held  applicable  to  a  sale  of  a  recorded  lease  under  aa  assig 
nation  in  security. 


IIL — LiFERBNTS. 


POWEBS  OP 
LIFERE5TER  BY 
BE8ERYATI0N. 


Liferent  bt 
constitution. 


13  S.  616. 


LlFBBENTS, 
AS  FUND  OP 
CREDIT. 

Inst.  ii.  9,  43. 
iii.  2,  6. 


After  what  we  have  already  observed,  it  is  unnecessary  to  enter  into 
any  detail  upon  the  subject  of  liferents.  We  have  seen,  that  tbis 
is  a  right  to  the  enjoyment  during  life  of  the  fruits  of  the  soil,  and 
that  it  must  be  exercised  scUvd  rei  svbstantid. 

Liferents  are  reserved  or  constituted.  Where  the  right  exists  by 
reservation,  upon  the  principle  of  reluctance  to  presume  intention  on 
the  part  of  the  fiar  to  divest  himself  of  the  substantial  rights  of  the 
fee,  the  liferenter  by  a  continuation  of  his  rights  as  fiar  is  entitled  to 
enter  vassals  and  to  receive  the  casualties. 

The  liferent  by  constitution  is  established  by  sasine,  examples  of 
which  we  have  had  in  treating  of  the  marriage  contract  Strictly 
speaking,  this  right  in  its  proper  character  is  intransmissible — OsrSm 
uaufructuarii  inhosret  When  assigned,  therefore,  it  consists  of  a  per- 
sonal right  to  the  fruits  during  the  cedent's  life.  This  right  does  not 
admit  of  sasine  in  the  assignee.  A  liferent  after  its  constitution, 
therefore,  is  conveyed  by  assignation  intimated  to  the  fiar  and  to  the 
tenants.  This  intimation  is  good,  though  made  before  the  period  at 
which  the  assignee's  right  is  to  commence ;  FUmerdew  v.  BwMn^  ^th 
March  1835. 

The  intransmissibility  by  feudal  form  of  liferents  is  practically 
inconvenient,  when  the  liferenter  desires  to  impledge  his  right  as  a 
fund  of  credit.  The  more  so,  as  by  the  authority  of  Erskine,  com- 
bined with  that  of  Stair,  the  doctrine  appears  to  be  extended  to  life- 
rent annuities,  and  may  be  held,  therefore,  to  include  securities  for 
liferent  provisions  granted  to  husband  or  wife  under  Lord  Aberdeen's 
Act,  or  in  the  exercise  of  other  powers ;  so  that  annuities  so  consti- 
tuted may  be  held  not  to  ^,e  capable  of  assignment  so  as  to  give  a 
feudally  complete  right  to  'the  assignee.  It  is  not,  however,  held  to 
be  quite  clear,  that  the  rule  applies  to  such  heritable  annuities,  and, 
where  they  are  assigned,  it  will  be  prudent,  besides  intimating  ^^ 
the  tenants,  which  is  inconvenient,  because  it  must  be  renewed  at 
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each  change  of  occupation,  to  take  a  warrant  and  infeftment,  vcUeant     Part  III. 
quantum.  Cha^  IV. 


IV. — Sbbvitudes. 

It  is  not  necessary  to  enter  upon  a  minute  exposition  on  the  sub- 
ject of  servitudes.  On  this  point  we  may  refer  to  the  principles 
already  developed  in  treating  of  conditions  and  qualities  affecting  the 
feu.  Of  special  rights  of  servitude,  and  the  form  and  mode  of  their 
imposition,  there  are  examples  in  the  Style-book. 
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Pabt  III. 
Chaptsb  V. 


CHAPTER  V. 

DILIGENCB  APFBOTINa  HBRITABLK  RIGHTS — INHIBITIOH — ^ADJUDIOATIOlf — 

POIKDINQ  THE  GROUND. 

I. — Inhibition. 


NaTT7RB  AMD 
GROUNDS  OF 
IKHIBITION. 


Form. 
iii.  526. 


ExECtinOM  OF 
IKHIBIT10V. 


1597,  c.  268. 
M.  6982. 


F.C. 


WlISK  DEBTOR 
FUKTH  OF  ScOT' 
LAND. 


This  is  a  preventive  diligence,  used  in  order  to  debar  a  debtor  from 
alienating  his  heritable  property  so  as  to  prevent  his  creditors  from 
recovering  payment  out  of  it.  It  may  proceed  either  upon  a  liquid 
obligation,  as  a  registered  protest  or  other  decree,  or  upon  a  depend- 
ing action,  the  summons  being  previously  executed,  or  upon  a  debt 
not  yet  payable,  when  the  debtor  is  vergens  ad  inoptam. 

The  form  of  inhibition  on  a  registered  protest  is  given  in  the  Style- 
book.  It  consists  of  signed  letters  addressed  to  messengers-at-arma, 
narrating  the  ground  of  debt,  and  that  the  debtor  intends  to  put 
away,  or  burden,  his  heritage  to  the  prejudice  of  the  complainer. 
The  writ  then  (1 .)  directs  him  to  be  charged  not  to  do  so,  and  to  do 
nothing  whereby  his  heritable  property  maybe  evicted,  or  he  denuded 
of  it ;  and  (2.)  directs  the  messenger  to  charge  the  lieges  not  to  pur- 
chase the  debtor's  lands  or  receive  from  him  any  deed  of  alienation 
or  security,  with  certification  that  deeds  taken  in  disobedience  of  the 
charge  shall  be  null 

This  writ  must  be  executed  against  the  debtor.  The  execution 
against  the  lieges  is  by  publication  at  the  market-cross  of  the  head 
burgh  of  the  jurisdiction  of  the  debtor's  domicile,  where  it  must  be 
made,  whether  the  execution  against  the  debtor  takes  place  at  his 
residence  or  not ;  Creditors  of  Kinminnity  v.  Innes,  2d  December 
1748.  Publication  at  the  head  burgh  of  a  jurisdiction  where  the 
debtor  is  residing,  but  without  having  acquired  a  complete  domicile, 
is  invalid ;  Low  v.  Jewltvine,  lOth  March  1815.  In  cases  of  doubt, 
publication  ought  to  be  made  within  both  jurisdictions. 

When  the  debtor  is  furth  of  Scotland,  the  former  practice  was  to 
inhibit  him  at  the  market-cross  of  Edinburgh,  and  pier  and  shore  of 
Leith,  and  the  publication  to  the  lieges  was  at  the  same  plac^ 
Now,  service  as  against  a  debtor  furth  of  Scotland  must  be  made  at 
the  ofiice  of  the  keeper  of  edictal  citations,  as  in  place  of  the  record 
office  of  the  keeper  of  the  recorda    The  lieges,  however,  not  being 
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furth  of  Scotland,  cannot  strictly  be  held  to  be  included  in  this  eze-     Part  III. 
cution,  so  it  is  usual  in  practice  still  to  publish  at  the  market-cross,    chapter  V. 
pier,  and  shore,  even  where  there  is  edictal  service.* 

The  execution  and  publication  must  be  in  terms  of  the' warrant, 
and,  therefore,  the  letters  ought  to  be  prepared,  and  adapted  to  the 
circumstances,  with  great  care. 

Besides  execution  and  publication,  the  inhibition  must  be  registered  BEoisTRATiosr. 
in  the  general  register  of  inhibitions,  or  in  the  particular  register  for  i^gi^  c.  119, 
every  county  wherein  the  lands  lie,  as  well  as  for  the  county  of  the  ^^  ^600,  c.  13. 
debtor's  domicile.    If  the  latter  is  omitted,  registration  in  the  parti- 
cular register  of  the  lands  is  unavailing. 

Registration  within  forty  days  makes  the  diligence  effectual  from  Effect  op  re- 
the  date  of  publication.     It  was  formerly  the  practice  to  register  ®^"^"^** 
inhibitions  in  a  curtailed  form,  condensing  and  abbreviating  the  terms 
in  the  entry  upon  the  register,  and,  on  the  ground  of  this  practice 
being  general,  such  registration  was  sustained  as  effectual  in  Henry  le  S.  827. 
v.  Pearson,  9th  March  1 838. 

As  the  object  of  registration  is  to  give  notice  to  the  lieges  of  the 
claims  of  the  user  of  the  diligence,  material  error  in  the  registration 
is  fatal.     In  Park  v.  Wood's  Trustees,  10th  July  1838,  the  omission  I6  S.  1363. 
of  two  of  three  names  of  parties  inhibited  in  the  minute-book  was 
held  a  nullity  of  the  diligence  as  against  these  parties,  and  the  keeper 
of  the  register  was  found  liable  on  the  ground  of  defective  registra- 
tion.    An  example  of  error  in  recording  the  sum  proving  fatal  occurs  e  Bell's  App. 
in  MaJcolm  v.  Northern  Reversion  Co.,  26th  March  1849,  and  Cook  v.  ^^^• 
Falconer's  Representatives,  26th  November  1860.    Misnomer  of  one  13D.  168. 
of  several  co-obligants  in  a  bond,  "James"  instead  of  "David,'' 
was  held  fatal,  although  the  inhibition  was  not  used  against  him ; 
Walker  v.  Hunter,  l7th  December  1853.    In  the  same  case,  the  bond  16  P.  226. 
was  described  by  only  one  of  several  dates.     It  was  observed  on  the 
bond,  without  deciding  as  to  the  effect  of  this,  that  the  means  of 
identification  were  thus  narrowed. 

Inhibition,  though  formerly  the  style  referred  to   moveables,  is  Effect  op 
limited  in  its  effect  to  the  heritable  estate.    And  the  debtor  is  re-  ^^^^^^^  <>' 

,  ,.  .  ,  -  INHIBITION. 

strained  by  it  from  alienations  or  contractions  of  debt  affecting  his 
lieritage  to  the  inhibiter's  prejudice.  The  diligence  affects  acquirenda, 
SLS  well  as  the  property  presently  belonging  to  the  debtor ;  Eleis  v.  M.  5987. 
Ji^eilh,  15th  December  1665 ;  provided  the  subsequent  acquisition  is 
in  a  county  where  the  diligence  was  registered,  if  it  be  not  recorded 
in  tLe  general  register. 

But  inhibition  cannot  restrain  the  debtor  from  executing  deeds  Debtob  may 
^wrliich  he  was  under  a  previous  obligation  to  grant,  e,g.,  a  disposi-  ^^h^"''* 
t^ion  in  implement  of  missives  of  sale  anterior  to  the  inhibition.     Nor  pbeviously 
doea  it  restrain  him  from  receiving  and  discharging  heritable  securi-  ^^^^' 

*  8ce  the  Court  of  Session  (Scotland)  Act,  13  &  14  Vict.  c.  36  §  22. 
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Debtok*s 

LAHDS  If  AT  BE 
ADJUDGED  FOB 
DEBTS  PEEYIOUB 
TO  IfiHIBlTION. 


iNanUTIOH 
MERELY  PRO- 
HIBITOBT. 


Recall  op  in- 
hibition. 


10  D.  1512. 


1 G  D.  226. 


tiea  belonging  to  him,  as  he  may  be  compelled  to  grant  a  discharge ; 
but  for  this  a  remedy  is  provided  by  Act  of  Sedenint,  19th  February 
1680,  which  debars  debtors  from  receiving  renunciations  of  securi- 
ties, provided  the  inhibition  be  notarially  intimated  to  theuL  Upon 
the  same  principle  which  allows  deeds  founded  upon  prior  obligations, 
the  debtor's  lands  may  be  adjudged  for  debts  contracted  previously  to 
the  inhibition.  The  prohibition  is  personal  to  the  party  inhibited, 
and  has  no  effect  in  debarring  his  heir  from  alienating. 

The  effect  of  inhibition  is  simply  prohibitoiy.  It  gives  no  direct 
right  in  the  property.  In  order,  therefore,  to  secure  an  active  pre- 
ference for  his  debt,  the  inhibitor  must  use  the  diligence  of  adjudica- 
tion, which  is  proper  to  that  object.  But,  inasmuch  as  the  benefit  of 
the  diligence  belongs  only  to  the  inhibitor,  it  secures  to  him  important 
advantages.  As  regards  prior  personal  debts,  if  a  future  real  burden 
on  the  lands  is  created,  these  personal  debts  are  thereby  defeated, 
while  the  right  of  the  inhibitor  remains  to  have  the  subsequent  burden 
reduced  as  in  defraud  of  his  diligenca 

This  diligence  does  not  prevent  the  transference  of  the  estate  to  the 
trustee  in  a  sequestration,  under  the  Bankrupt  Act. 

Inhibition  used  in  an  unnecessary  or  oppressive  manner  will  be 
recalled  by  the  Court  of  Session. 

As  this  is  an  instrument  of  diligence  inimical  to  the  claims  of 
competing  creditors,  integrity  is  required  with  great  jealousy.  In 
Burleigh,  Jkc,  v.  Horwood,  20th  July  1848,  it  was  held  a  fatal  objec- 
tion to  inhibition  against  a  party  abroad,  that  in  the  warrant  to  cite 
edictally  the  name  of  the  office  was  written  on  an  erasure  In  the 
case  of  Walker,  already  cited,  there  will  be  found  a  discrimination  by 
the  Lord  President  of  the  rules  applied  in  the  construction  of  deeds 
as  contracts  and  as  grounds  of  diligence.* 


II. — Adjudication. 


Definition. 


14  D.  137. 


Adjudication  is  the  diligence  by  which  a  creditor  transfers  the 
heritable  property  of  his  debtor  to  himself  in  payment  or  for  security 
of  his  debt.  It  is  competent  so  long  as  the  property  remains  vested 
in  the  debtor,  or  subject  to  his  disposal  Therefore,  the  creation  of  a 
Parliamentary  trust  for  the  sale  of  lands  at  the  requisition  of  the 
heir,  in  order  to  pay  debts,  is  no  bar  to  adjudication  ;  MeUdam  v. 
Olaes/ord,  4th  December  1851. 


19  D.  22n. 


*  In  consequence  of  tbe  decision  in  the  case  of  Malcolm,  26tb  Marcli  1849  (cited 
p.  831),  an  action  of  relief  was  raised  against  the  Keeper  of  the  Register,  who  in  dr(»Dir 
stated  yarioos  objections  to  the  diligence.  These  will  be  found  discuwed  and  n^lM  in 
Davidson  ?.  Mackenzie,  20th  December  1856. 


"  «  *^^^mimilW9w^Fwammm^mm^tmm'^^    M     w  ^  •!   ^  lar^v^w^^^v^Benaw 
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Our  remarks  will  be  much  abbreviated  iu  consequence  of  what  .has     Pabt  III. 
been  already  stated  with  regard  to  adjudication  in  implement  Chapteb  V 

Adjudication  was  substituted  by  1672,  cap.  19,  for  the  ancient  AnjcDiciTioK 
apprising  by  messengers.     This  Statute  empowered  the  Lords  of  substituted 
Session  to  adjudge  the  debtor's  estate  in  land,  or  other  rights  formerly  iq72,Va9^^* 
apprisable,  to  his  creditors  in  two  forms : — 

(1.)  By  special  adjudication,  so  called  because  by  it  there  was  to  Special  adju- 
be  adjudged  only  such  part  of  the  debtor's  estate  as  should  be  worth  '^'^^'"*^"- 
the  principal  and  interest  of  the  debt,  with  a  fifth  part  more  in  re« 
spect  of  the  creditor  being  forced  to  take  land  in  place  of  his  money, 
besides  the  composition  to  the  superior  for  the  adjudger's  entry,  and 
the  expense  of  his  infeftment.  Lands  thus  specially  adjudged  might  be 
redeemed  by  the  debtor  within  five  years  from  the  date  of  the  decree. 

(2.)  By  general  adjudication.     If  the  debtor  did  not  produce  a  suf-  Gkseraladju- 
ficient  right  to  the  lands,  and  deliver  the  same,  or  transumpts,  to  the  ^^^^^^o"* 
creditor,  or  if  he  did  not  renounce  the  possession  and  ratify  the  de* 
cree,  so  that  the  creditor  might  have  a  clear  right  and  quiet  possession, 
then  the  creditor  might  adjudge  the  whole  estate  of  the  debtor,  in 
the  same  way  as  he  might  have  apprised  the  same  under  the  Statute 
1661.    This  is  the  general  adjudication,  and  the  conclusion  in  it  does 
not  include  the  additional  fifth  part,  but  only  the  principal  sum  with 
interest,  and  penalty,  if  any  is  stipulated,  and  the  composition  to  the 
superior,  and  expenses  of  infeftment.    Interest  upon  the  composition  A.  s.,  26th 
and  expenses  of  infeftment  may  also  be  adjudged  for.  *®^'  ^*^*- 

The  general  adjudication,  while  thus  introduced  only  as  an  alterna- 
tive of  special  adjudication,  has  in  practice  proved  the  only  available 
form  of  the  diligence,  although  both  conclusions  were,  in  compliance 
with  the  Statute,  necessarily  retained  until  the  Lands  Transference 
Act  declared  it  no  longer  necessary  to  libel  or  conclude  for  special 
adjudication,  which  is  thus  practically  abolished.    The  same  Statute  lo  &  ii  Vict 
has  abolished  the  bill  which  formerly  preceded  the  summons  of  adju-  *^  ^»  *  ^^• 
dicatioD. 

The  form  of  the  summons  will  be  found  in  the  Juridical  Styles.*  It 
is  founded  on  a  narrative  of  tha  ground  of  debt ;  and  the  conclusions  Form  of  6um- 

«^«>  .  MOMS. 

are  : — 

(1.)  Per  special  adjudication,  and  production  of  titles. 

(2.)  For  general  adjudication. 

(3.)  For  warrant  of  infeftment  and  homing  against  superiors. 

The  first  conclusion  is  now  unnecessary,  and  by  the  Lands  Trans-  Decree  mat 
ference  Act,  §  19,  the  decree  may  contain  warrant  to  a  notary  public 
to  give  infeftment  to  the  adjudger  and  his  heirs  and  successors,  where-  infbft. 
>jr  he  may  immediately  hold  base  of  the  debtor,  to  the  effect,  and 
ruder  the  liabilities  to  the  superior,  already  explained. 

*  The   form  of  Sammons  is  now  regulated  by  the  Court  of  Session  Act,  13  &  14  Vict. 

36,  and  Act  of  Sederunt,  31  st  October  1850. 
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Cbaptbk  V. 

Rbgibtratioit 
op  abbreviate 
op  adjddica- 

TIOK. 

Criterion  of 
preference. 

M.  10296. 


Paripaitu 
prepbrbnce  of 
adjudications. 


10  &  11  Vict, 
c.  5],i23. 


Adjudoer*8 
rioht  redeem- 
ABLE. 


U  D.  909. 

Declarator 
op  expiry  of 

LEGAL. 


M.  321 :  1  Bo68, 
L.  C.  155,  173. 

F.  C. ;  1  RoB8, 
L.  C.  172. 


The  adjudication  is  completed  by  recording  an  abbreviate  within 
sixty  days  of  the  judgment,  which,  however,  is  not  indispensable,  as 
we  have  already  seen,  for  the  security  of  an  adjudger  who  is  imme- 
diately infeft  It  is  the  infeftment  which  determines  the  preference, 
as  it  completes  the  real  right ;  and  that  right  prevails  against  per- 
sonal rights  granted  by  the  debtor  for  onerous  causes,  not  completed 
by  infeftment;  Mitchell  v.  Ferguson,  13th  February  178 J — ^a prefer- 
ence expressly  secured  by  1661,  cap.  62.  The  preference  here  ex- 
tends to  the  principal  sum  and  whole  bygone  interest;  and,  when  it 
is  desired  that  interest  should  run  upon  so  much  of  the  sum  in  the 
adjudication  as  consists  of  interest,  that  may  be  effected  by  poind- 
ing the  ground^  which  is  diligence  executed,  and  makes  the  daim 
of  interest  real 

Aparipaseu  preference  of  adjudications  was  introduced  by  1661, 
cap.  62,  which  gives  an  equal  ranking  to  all  adjudications  led  before 
that  first  made  effectual,  and  to  those  led  within  year  and  day  after 
it.  We  have  already  referred  to  the  Act,  54  Geo.  IIL  cap.  137,  which 
declared  in  §  11,  that  passing  a  signature  in  Exchequer  for  a  Crown 
holding,  and  a  charge  of  horning  for  lands  held  of  subjects,  and  re- 
cording an  abstract  of  the  signature  or  charge  in  the  register  of 
abbreviates  of  adjudications,  should  be  the  proper  diligence  for  ren- 
dering an  adjudication  effectual^  The  equivalent  in  Crown  holdings 
is  now  the  registration  of  an  abstract  of  the  draft  Crown  charter  and 
a  copy  -of  the  relative  note. 

When  the  process  of  adjudication  is  directed  not  against  the  debtor 
himself,  but  against  his  heir,  or  when  an  heir  unentered  is  himself  the 
debtor,  the  procedure  is  in  exact  accordance  with  the  steps  which  we 
have  described  as  requisite  in  the  action  of  adjudication  in  implement 
in  the  same  circumstances. 

The  right  acquired  by  the  adjudger  is  a  redeemable  right  only,  the 
debtor  having  it  in  his  power  to  redeem  the  lands  at  any  time  within 
the  legal  reversion,  which  in  special  adjudications  is  five  years — in 
general  adjudications,  ten.  Puring  the  legal,  accordingly,  the  right 
is  not  a  judicial  sale  under  reversion,  but  merely  a  pignus  prcBtorium^ 
or  security  for  the  debt  judicially  conferred  ;  Cochrane  v.  Bogle^  2d 
March  1849.  Nor  does  the  right  of  the  adjudger  become  absolute 
even  after  the  legal  period  of  reversion  has  elapsed.  In  order  to  con- 
vert it  into  an  irredeemable  right  there  is  required  either  (1.)  a  decree 
declaring  the  legal  expired,  which  is  the  proper  way  to  extinguish  the 
privilege  of  reversion  ;  Campbell  v.  Scotland,  7th  March  1794 ;  or  (2.) 
possession  upon  charter  and  sasine  during  forty  years  from  the  date 
of  expiry  creates  an  irredeemable  right ;  Ormiston  v.  JTtB,  7th  Feb- 
ruary 1809.    But,  even  although  charter  and  sasine  be  obtained,  if 

*  Reference  has  been  made  to  the  repeal  of  the  above  Act,  and  to  the  provisions  referrcd 
to  in  the  text  as  re-enacted  in  19  &  20  Vict.  c.  91,  §  6. 
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no  possession  ensue,  the  adjudication  is  extinguished  by  the  negative     ^^^  ^l^- 
prescription  ;  Anderson  v.  Nasmytk^  3d  March  1758  ;  and  in  Honie  v.    Chaftbr  V. 
Creditors  of  Eyemouth^  29th  January  1 740,  the  superiority  of  lands  M.  10676 ; 
having  been  adjudged,  and  the  adjudger  infeft,  but  not  in  possession,  \^^^  ^*  ^* 
the  vassals  were  held  entitled,  even  after  expiry  of  the  legal,  to  take  Eichieg  voce 
their  entries  from  the  former  superior.  "  Adjudica- 

It  is  to  be  observed  generally,  that  adjudication  being  of  the  nature    **°°' 
of  diligence,  the  whole  procedure  must  be  rigidly  accurata    In  Bar-  8  D.  549. 
day  V.  AleaandeTj  25th  February  1846,  decrees  of  constitution  and 
adjudication  were  reduced  in  consequence  of  mis-recital,  9th  for  19th, 
in  the  date  of  the  bill  upon  which  they  proceeded. 

It  is  to  be  observed  also,  that,  in  order  to  be  effectual,  this  diligence 
must  be  followed  out  without  undue  delay.     Neglect  for  four  years, 
and  for  three  years,  to  obtain  infeftment,  have  been  held  such  mo7*a,  See  Ersk.  Inst. 
as  to  give  effect  to  infeftments  granted  by  the  debtor  posterior  to  the  "•  ^^'  ^^* 
adjudication. 

Here  we  have  to  repeat  the  remark  already  made  more  than  once,  Adjudger 
that  in  this  transmission,  no  less  than  in  that  which  is  voluntary,  we  q^^  TO^A-ra 
must  have  a  regard  to  the  condition  of  the  title  of  the  party  adjudged  of  tttlb. 
from ;  and  the  adjudication  and  title  expede  upon  it  must  be  directed 
to  produce  precisely  the  same  effects  as  would  be  aimed  at  in  a  title 
obtained  voluntarily.    An  instance  of  loss  from  want  of  attention  to 
this  appears  in  Mackenzie  v.  Ross  and  Ogilvie,  1st  June  1791.    Al.'c!^.^^'' 
Crown  vassal  died  having  previously  executed  a  disposition  with  pro- 
curatory  a  me  vel  de  me  in  favour  of  his  son,  who  was  infeft,  but  not 
entered  with  the  Crown.    One  creditor  endeavoured  to  attach  the 
property  by  adjudication  and  charter  from  the  Crown,  upon  which 
she  granted  infeftment  (in  what  manner  the  report  does  not  explain) 
in  favour  of  herself  in  the  property.    This  was  clearly  inept,  there 
being  no  procedure  to  attach  the  base  fee  in  the  son.    Another  credi- 
tor obtained  a  charter  of  adjudication  with  confirmation  of  the  base 
right,  and  this  was  held  to  be  the  first  effectual  adjudication  of  the  pro- 
perty*    The  case  of  Marshall  and  Ruthven  v.  Wight,  1st  March  1782,  M.  6927. 
is  another  instructive  decision  in  the  same  view.     A  creditor  here 
adjudged  a  subject  to  which  his  debtor  had  right  by  an  unexecuted 
procuratory,  and  upon  the  decree  of  adjudication  obtained  infeftment. 
The  debtor's  heir  afterwards  obtained  infeftment  in  her  own  favour 
upon  resignation  by  virtue  of  the  unexecuted  procuratory.    The  infeft- 
znent  upon  the  adjudication  was  held  to  give  no  title. 

An  adjudger  for  debt  is  not  bound  to  produce  his  debtor's  titles  to  Stair,  jii.  2, 26. 

,  ^  .  Ersk.  ii.  12, 24. 

tne  superior. 

Adjudication  may  be  led  not  in  satisfaction,  but  for  security,  which  Adjudication 
allowed  where  the  creditor  is  in  danger  of  losing  his  recourse — as,  ^  »»cukity. 


836  LEGTUBES  ON  CONVETANGING. 

Part  III.     for  instance,  when  the  debtor  is  vergens  ad  inopiam,  or  exclusion 
Chaptir  V    apprehended  from  adjudication  year  and  day  befora    This  can  never 
be  more  than  a  security.    It  has  no  legal,  and  may  be  redeemed  at 
any  time. 

Grounds  and        There  was  a  distinction  formerly  between  the  grounds  and  warrants 
WARRANTS  OP    ^f  adj  udicatiou.    The  warrants  were  the  fi:eneral  and  special  cbaives 

ADJUDICATION  ^  t  ^ 

or  other  steps  of  procedure,  and  the  adjudger  was  not  bound  to  pro- 
duce these  after  twenty  years.  Tlie  grounds  are  the  decree  of  eonsii* 
tution,  or  bond,  or  bill,  upon  which  the  diligence  is  founded,  and  these 
5Br.Sapp.  466.  niust  be  produced,  if  called  for  within  forty  years  ;  EaH  of  Aberdeen 
V.  Irvine^  24th  January  1771. 


IIL  Poinding  the  Gbound. 

CoMPfiTBHTTo  This  is  a  diligence  of  real  execution  competent  to  any  creditor 
rSS 'rtoht.*™  whose  right  is  real,  e,g,y  to  a  superior  for  his  feu-duties — ^to  one  infeft 
in  an  annual-rent  right  for  the  annual-rent  due — and,  generally,  to 
all  creditors,  whose  debts  form  a  real  burden  upon  the  grounds.  But 
it  is  not  competent  to  proprietors,  or  to  heritable  creditors  in  pos- 
session. 
Attaches  It  attaches  all  moveables  found  upon  the  ground  affected  by  the  real 

mL^^^ovK^!^  right,  excepting  those  which  belong  to  strangers ;  and  the  tenant's 
1469,  c.  27.       moveables  also  are  excepted,  in  so  far  as  they  exceed  the  cnrrmt 

term's  rent 
Fork  op  sum-       The  diligence  begins  with  a  summons  founded  upon  the  ground  of 
^^^^'  debt,  which  is  narrated,  along  with  the  description  of  the  lands,  and 

the  sasine  of  the  creditor.    The  defenders  are  the  proprietor  and 
tenants.     The  apparent  heir  of  the  proprietor  may  be  a  defender 
without  charging  him  to  enter,  the  conclusions  being  against  the 
moveables,  and  not  against  the  defender  personally. 
Conclusion  op      The  Conclusion  is,  that  letters  should  be  directed  to  messengers-at- 
summons.         arms,  charging  them  to  search  for,  arrest,  poind,  and  distrain,  the 
defender's  moveable  goods,  but,  as  against  the  tenants,  to  the  extent 
only  of  the  rents  due. 
l.ErrBK8  op  Upon  the  decree  letters  of  poinding  may  be  obtained.     But  execu- 

oRoimD!'  ^"'    tion  has  been  decided  to  be  competent  upon  a  decree  of  the  Shetiir 
14  D.  513.        without  either  signet  letters  or  Sheriff's  precept ;  Kennedy  v.  Aitfe, 

<£rG.  (Ramea^s  TrueteeSy)  17th  February  1862. 
Eppnnr  op  di*       This  diligence  was  sometimes  a  formidable  engine  in  the  bands  of 

I.IGBNCE  LIMIT-  j..  •       i_        J  J     J-  -a.'  •  -a  tl*  *l_ 

BD  BT  Bank,     creditors  in  bonds  and  dispositions  m  security,  enabling  them  upoa 

BUPT  Act.        the  sequestration  of  their  debtor  to  appropriate  any  stock  or  other 

moveable  property  belonging  to  him,  the  summons  being  oompetenl 
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after  sequestration,  if  instituted  before  confirmation  of  the  trustee ;     Paitt  III. 
OamjMl's  Trustees  v.  Patd^  13th  January  1835.     But,  by  2  &  3  Vict,    chaptto  V 
cap.  41,  §  95,  the  effect  of  poinding  the  ground  after  the  sequestra- 13  s.  237. 
tion  is  limited  to  the  interest  of  the  current  term,  and  the  interest  in 
arrear  for  the  year  immediately  preceding.* 

It  is  only  by  attachment  under  this  or  other  diligence  that  real 
creditors  can  obtain  a  preference  to  moveables  on  the  ground  ;  Hay  2  WiL  &  Sh. 
Y.  MardiaU,  22d  March  1826;  and  we  have  already  noticed,  that '^PP'^^- 
poinding  the  ground  is  the  proper  expedient  to  make  interest  real, 
so  that  adjudication  deduced  may  include  interest  upon  the  interest. 

*  The  above  Act  having  been  repealed  [ut  guprOj  p.  748,  note),  the  provision  in  the  text 
n-ill  befonnd  re-enacted  in  the  Bankruptcy  (Scotland)  Act,  1856,  §  118. 
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Part  III. 

CUAPTXA  VI. 


CHAPTER  VI. 

A00B8S0B7  WRITS  EMPLOYED  IN  THE  8ALE  AND  PT7BCHASE  OF 

HEBITABLE  PBOPEBTT. 

TitANSMissioN       We  have  now  arrived  at  tlie  concluding  branch  of  our  inquiries 

TO  TRANSMIT*"  wKich  is  to  consist  of  a  brief  examination  of  the  writings  employed 

CAN  ONLY  BE  DT  in  tho  sbIo  aud  purchase  of  heritable  property.    It  is  a  first  principle, 

wRiTiNo.  ^1^^^  ^^^  transmission  of  lands,  or  an  obligation  to  transmit,  can  be 

effectually  made  in  writing  only.     A  verbal  agreement  to  sell  lands 

is  not  binding,  even  although  it  be  admitted,  unless  there  have  been 

rei  interventuSj  as  by  payment  of  the  price  or  a  part  of  it.     But  the 

instances  of  this  are  necessarily  so  rare  as  to  leave  the  general  rule 

which  requires  writing  almost  without  exception  in  practice. 

Writito  MuiT       The  writing  by  which  heritage  is  transferred,  or  agreed  to  be  sold, 

BK  PROBATrVS  ^       w  ^  »  « 

AND  BINDING  ON  Hiust  bo  probativc ;  and  it  must  be  binding  upon  both  parties.     An 

BOTH  PABTiEa.   offcr  without  an  acceptance  will  not  do.    Both  parties  must  be  bound, 

M.  8446.  or  neither  is  so ;  Fulton  v.  Johnston,  26th  February  1761.    There  is 

required,  therefore,  a  holograph  or  tested  agreement  by  offer  and 

acceptance,  or  by  mutual  contract,  or  minute  obligatory  upon  both 

M.  8463.  parties ;  Barron  v.  Rose,  23d  January  1 794.     Here  a  sale  was  held 

not  to  be  complete,  because,  although  the  offer  was  probative,  the 

acceptance  was  not  so. 

The  writing  must  import  a  clear  and  finished  obligation  upon  both 
sides  without  any  reservation  or  condition  not  assented  to  by  either 
party.*    If  there  is  any  stipulation  not  agreed  to,  and  not  with- 

13  D.  1.  *  In  Thomson  t.  JameSt  13th  November  1855,  a  land  estate  baling  been  adverdBed  for 

sale,  a  party  made  an  offer  by  letter  for  the  purchase  of  it,  but  he  did  not  specify  any  time 
during  which  his  offer  sbonld  be  binding.  In  the  course  of  a  few  days  the  seller  posted  an 
acceptance  of  the  offer,  while,  on  the  same  day,  the  offerer  posted  a  retractation,  and  the 
letters  both  of  acceptance  and  retractation  were  delivered  upon  the  foUowing  day.  In  an 
action  of  implement  of  the  sale  at  the  instance  of  the  seller,  it  was  held,  that  a  valid  con- 
tract of  sale  had  been  entered  into,  and  that  the  offerer  was,  consequently,  bound  to  imple- 
ment it.  The  question  here  at  issue  between  the  parties  was,  whether  the  offer  was  recalled 
before  it  was  accepted.  The  Court  were  of  opinion,  that,  while  a  simple  unconditional  offer 
may  be  recalled  at  any  time  before  acceptance,  and  may  be  so  recalled  by  a  letter  sent  by 
post,  stiU  that  the  mere  potting  of  a  letter  ofreoaU  does  not  make  that  letter  effectual  as  a 
recall,  so  as,  from  the  moment  of  posting,  to  prevent  the  completion  of  the  contract  by 
acceptance ;  and  that,  »b  an  ofier  is  nothing  till  communicated  to  the  party  to  whom  it  is 
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drawn,  there  is  locus  poenitentice,  and  the  bargain  may  be  resiled  from.     ^-^^rlll. 
This  holds,  however  far  the  negotiation  may  have  proceeded,  if  it  has  Chapter  VI. 
not  arrived  at  the  point  of  a  finished  sale ;  MUne  v.  Anderson,  19th  u  S.  53B. 
February  1836,  aflSrmed  16th  March  1837;  and,  even  although  the  ^pp;4^4^'^' 
disposition  be  granted,  and  the  purchaser  infeft,  the  price  not  liaving 
been  fixed  or  paid,  and  the  parties  unable  to  agree,  the  disponee  will 
be  ordained  to  reconvey ;  Stirling  v.  Honyman,  2d  March  1824    The  2  s.  7G5. 
parties  may  be  bound,  however,  although  the  terms  of  the  sale  be 
not  specifically  fixed  in  the  contract,  provided  it  contain  a  means  of 
ascertaining  the  terms,  assented  to  by  both  parties ;  and  so,  in  Earl  2  S.  627. 
of  Aberdeen  v.  Laird,  26th  November  1823,  a  bargain  imperfect  in 
itself  was  held  to  be  completed  by  an  agreement  that  the  point 
unsettled  should  be  regulated  by  a  judgment  of  Court.    We  shall 
presently  see,  also,  that  the  price  may  be  matter  of  reference. 


I.  Missives  of  sale  and  purchase. 

Heritable  property  is  for  the  most  part  sold  by  missive  letters,  the  MiasivB 
ofier  containing  the  price  and  term  of  payment,  the  term  of  entry, 
an  obligation  on  the  seller  to  deliver  a  valid  disposition  and  progress 
of  titles,  (which  obligation  is  implied,  though  not  expressed.)     Deli- 
very of  a  search  of  incumbrances  should  also  be  required;   and 
missives  generally  settle  how  the  expenses  of  the  disposition  are  to 
be  paid,  the  ordinary  rule  in  the  absence  of  any  stipulation  imposing 
these  expenses  upon  the  seller.     From  the  risk  of  error,  and  the  pro- 
fessional knowledge  requisite  to  act  correctly  in  so  important  a  mat- 
ter, it  is  evidently  very  unadvisable  that  missives  of  sale  should  be 
written  by  any  but  legal  practitioners,  or  under  their  immediate 
direction. 

Let  us  look  at  the  obligations  upon  the  respective  parties,  beginning 
with  the  seller. 

J.  Obligations  of  the  seller. — The  seller  is  bound  to  give  a  valid  i.  Obligation 

OF  SI**T  laER  TO 

title,  and  this  the  purchaser  may  insist  upon,  if  he  have  not  expressly  oivb  yalid 
waived  the  right ;  Dick  v.  Donald  &  Cuthbertson,  1 2th  December  1826.  '^^''^^- 
If  he  cannot  produce  an  imobjectionable  title,  that  circumstance  alone  App.  522. 
disqualifies  him  from  insisting  on  the  sale  ;  Robertson  v.  Rutherford,  2  D.  1494. 
18th  July  1840.     If  the  sale  has  been  completed  the  seller  must 
repeat  the  price  of  any  part  of  it  evicted,  and  this  holds,  even 

mtkde,  so  tbe  recall  of  an  offer  can  have  no  effect  till  it  has  been  commtinicated,  or  may  be 
sLssumed  to  bave  been  commnnicated  to  the  party  holding  the  offer  without  as  yet  having 
Accepted,  the  purpoee  of  the  recall  being  to  prevent  such  acceptance.  Such  purpose  fails,  if 
t^'ic  acceptance  has  gone  forth  ;  and  it  is  sufficient  if  the  letter  of  acceptance  have  been  put 
into  the  posi-office,  it  not  being  necessary  to  a  completed  acceptance  that  the  letter  reach  its 
rf'lostxnaiiop. 
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Past  III.     although  he  be  bound  in  personal  warrandice  only,  if  he  was  expressly 
Chaptbr  VT.  obliged  to  exhibit  a  valid  title ;  Bald  v.  ScoU^  and  Globe  Insurance 
10  D.  289.        Oo.y  1 7th  December  1846.  The  agent  is  liable  in  reparation  for  failare 
9  S.  573.         to  get  a  good  title ;  Brown  v.  Cheyne  &  M^Kean,  10th  March  1831. 
Whatcohsti-       What  constitutes  a  good  title,  or,  as  it  is  called,  a  valid  progress? 
TOTES  A  VALID  fp^g  questlou  is  answered  by  the  Act  161 7,  cap.  12,  which  enacts,  that 
Pkovibioiis  of  ^^®  enjoyment  of  lands  by  virtue  of  heritable  infeftments  for  forty 
1C17,  c.  12.      years  ensuing  the  date  of  infeftment,  without  lawful  interruption, 
shall  exempt  the  proprietor  from  being  troubled  or  pursued  by  the 
Crown,  or  subject  superior,  or  any  other  person  pretending  right  in 
virtue  of  prior  infeftment,  or  on  any  other  ground  except  falsehood, 
provided  the  possessor  can  show  a  charter  to  himself  or  his  predeces- 
sors with  sasine  preceding  the  forty  years ;  or,  where  there  is  no 
charter,  that  he  show  instruments  of  sasine,  one  or  more,  standing 
together  for  forty  years,  and  proceeding  either  upon  retours,  or  upon 
precepts  of  dare  constat.    This  is  what  Mr.  Burke  calls  the  solid  rock 
of  prescription — ^the  soundest,  the  most  general,  and  the  most  recog- 
nised title  between  man  and  man,  that  is  known  in  municipal  or  in 
public  jurisprudence — a  title  in  which  not  arbitrary  institutions  but 
the  eternal  order  of  things  gives  judgment — a  title  which  is  not  the 
creature,  but  the  master  of  positive  law — ^a  title  which,  though  not 
fixed  in  its  term,  is  rooted  in  its  principle  in  the  law  of  nature  itself, 
and  is,  indeed,  the  original  ground  of  all  known  property. 

The  seller  must,  therefore,  connect  himself  by  a  continuous  series 
of  titles  with  a  charter  (which  in  the  sense  of  this  Act  includes  a  dis- 
position), and  infeftment  thereon,  followed  by  forty  years'  possession 
in  virtue  of  the  charter  and  infeftment  or  of  sasines  flowing  from  the 
grantee ;  or,  secondly,  there  must  be  sasines  standing  together  for 
forty  years,  the  earliest  proceeding  upon  the  retour  or  precept  in 
favour  of  an  heir.  If  the  charter  be  lost,  there  cannot  thus  be  a  suffi- 
cient title  unless  it  have  been  followed  by  retour  or  precept,  and 
sasine  previous  to  the  forty  years.  The  sasine  must  be  connected 
with  the  charter,  and,  if  it  be  not  in  favour  of  the  grantee,  but  of  his 
assignee,  whose  mid-couple  is  lost,  that  is  a  defect,  there  being  no 
nipra,  p.  779.    evidence  that  the  party  infeft  had  right  to  the  warrant ;  Maconochie 

V.  Trinity  Hospital,  already  cited. 

tuprot  p.  834.       We  have  already  had  occasion  to  refer  to  the  case  of  Ormistony  as 

establishing  that  decree  of  adjudication  followed  by  charter  and 

sasine,  and  forty  years'  possession  after  expiry  of  the  legal,  is  a  good 

3^o^^'»jApp.    title.    The  case  of  Robertson  v.  Duke  o/Athole,  10th  May  1815,  is  to 

L.  c.  208.  '     the  same  effect    It  is  irrelevant  to  allege  insufficiency  of  the  dis- 

poner's  title,  when  it  has  been  fortified  by  prescription;  Duke  of 

5  8.57.  Bucdeuch  V.  Ounynghame,  30th  November  1826. 

What  buffi-        j^  jg  important  to  observe  what  amounts  to  sufficient  possession. 

CIBMT  POBBK&-' 

9IOM  UHDEB       Siugular  successors  must  abate  the  time  during  which  they  possessed 

1617,  €.12. 
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(k  a  personal  title ;  but  an  apparent  heir's  possession  is  counted,     Past  III. 
although  he  be  not  infeft,  it  being  reckoned  a  continuance  in  his   q^^^j^yi 
person  of  the  possession  of  his  ancestor ;  Caitcheon  v.  Ramsay,  22d  m.  losio. 
June  1791. 

The  Act  is  interpreted  as  saving  the  rights  of  minors,  and  the  Tbabs  op 
years  of  the  minority  of  those  against  whom  prescription  runs  are,  ^J^"'^  ^^' 
therefore,  to  be  deducted ;  Blair  v.  Shedden,  6th  December  1754.   In  m.  iii5G. 
an  entail  with  a  long  series  of  heirs,  upon  a  challenge  by  an  heir  sub- 
stitute, it  is  competent  to  deduct  only  the  minority  of  that  heir  to 
whom  the  succession  is  open;  Macdougalv.  Macdougal,  12th  July  M.  iod53. 
1740;  Mackay  v.  Dalrymple,  23d  November  1798.  M.  11171. 

A  single  act  of  patronage  does  not  constitute  sufficient  possession  of 
that  species  of  property,  although  the  presentee  live  more  than  forty 
years,  because  that  is  not  continued  possession ;  Macdonell  v.  Duke  of  SB.  600. 
Gordon,  26th  February  1828. 

The  practitioner,  therefore,  must  examine  every  writ,  and  ascertain  Dutt  of  prac- 
not  only  that  it  is  probative,  and  without  defect  or  vitiation,  but  also  BXAMranfoT 
that  it  is  sufficient  for  its  purpose,  and  accurately  connected  with  the  PRooiu»a  op 
links  of  the  progress  which  precede  and  follow  it ;  and  that  the  whole  ''"'''^* 
taken  together  form  an  unbroken  chain,  commencing  with  a  charter 
and  infeftment,  or  with  the  sasine  of  an  heir  more  than  forty  years 
back,  and  ending  with  a  right  validly  transmitted  into  the  seller's 
person.    Preparatorily  to  this  examination,  there  must  be  an 


Inventory  of  tiiles  framed  with  great  care,  in  order  to  show  the  Ikventokt  of 
succession  and  feudal  connexion  of  the  different  writs  composing  the  "^^^'^"^ 
progress.  If  the  lands  consist  of  different  parcels,  the  titles  of  each 
parcel  must  be  classified  under  a  separate  head  with  proper  references, 
and  such  an  arrangement  as  to  show  what  titles,  if  any,  embrace  the 
whole  lands.  The  agent  must  ascertain  here,  that  there  is  a  complete 
progress  for  each  parcel,  and  that  each  writ  in  the  progress  is  valid, 
and  aptly  framed,  so  as  to  transmit  the  property  according  to  correct 
feudal  principles. 

If  it  shall  appear  that  the  validity  of  the  title  is  doubtful,  the  pur-  Purchaser  hot 
chaser  cannot  be  forced  to  accept  it,  for  no  one  is  obliged  to  purchase  cept  douittful 
upon  a  title  subject  to  rational  doubt ;    Brown  v.  Ckeyne  <fe  M^Kean,  ^^tlk  uhless 
6th  December  1 883.   In  Dunhp  v.  Crawford,  26th  May  1 860,  although  lawon!'  ^'^^ 
there  was  no  reasonable  doubt  of  the  sufficiency  of  the  title,  the  seller  12  s.  ne. 
was  required  to  take  steps  in  order  to  obviate  the  probability  of  the  ^^  ^-  ^^^^* 
purchaser  .being  exposed  to  trouble  and  expense  in  discussing  ques- 
tions apparently  set  at  rest  by  the  long  prescription.     The  removal  * 
of  a  doubt  or  of  an  admitted  defect  must  be  made  entirely  at  the 
seller's  expense,  and  the  buyer  is  liable  for  no  part  of  it,  unless 
expressly  bound  to  that  efTect.     This  was  held  where  the  seller  was 
liound  to  give  a  disposition  conveying  the  right  standing  in  his  own 
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Part  III.     person  to  the  purchaser ;  Smith  v.  Aitken,  13th  Fehruary  1827 ;  and, 
Chaftbk  VI.  in  Kerr  v.  Marquis  o/AUsa,  1 2th  June  1852,  the  purchaser  was  held 
5  8. 340.  entitled  to  the  expense  of  removing  reasonable  doubts,  although  his 

14  D.  864.        objections  were  repelled.     But,  if  there  be  a  stipulation  that  the 
purchaser  shall  take  the  title  as  it  stands,  the  Court  will  give  effect 
F.  C.  to  that  agreement ;  Anderson  v.  Matheson^  4th  December  181&    A 

condition  obliging  the  purchaser  to  be  satisfied  with  the  title  as  it 
stands  is  always  inserted  in  articles  of  roup,  making  it  incumbent  for 
the  purchaser  to  satisfy  himself  of  the  sufficiency  of  the  title  before 
ExFOflURB  FOB  tho  salc,  aud  debarring  him  from  objecting  to  it.    But,  while  the  con- 
wABiuTOi«     dition  generally  receives  effect,  it  is  subject  to  the  qualification  already 
THAT  8ELLBR     refenTod  to,  that  the  mere  exposure  or  offer  of  a  property  for  sale  im- 
HAS  A  RioBT.     ^^ieg  ft  guarantoo  that  the  offerer  has  a  right,  although  the  titles  may 
be  feudally  defectiva     Such  stipulations,  therefore,  do  not  protect  a 
4  S.  34.  title  radically  bad.     Accordingly,  in  Carruthers  v.  Stott,  26th  Hay 

1825,  although  the  title  was  inept,  the  purchaser  was  held  bound, 

because  the  substantial  right  of  property  truly  belonged  to  the  party 

whose  interest  had  been  judicially  exposed  and  purchased     The 

10  8.319.        same   principle    determined   the   decision  in   Sorletfs  Trustees  v. 

Orahame,  14th  February  1832,  where  the  purchaser  was  not  allowed 

to  withhold  the  price  on  the  ground  of  a  defective  title,  because  the 

seller  had  a  right  capable  of  being  made  effectual  by  adjudication  in 

implement 

DiBPOHEKMOffT      A  comploto  titlo  implies  that  the  disponer  shall  himself  hold  of  the 

RioB.  superior ;  and,  if  the  lands  are  in  non-entry,  the  seller  is  bound  to 

enter,  if  required,  before  the  transfer  is  completed,  unless  there  be  an 

M.  15037.        agreement  to'  the  contrary ;  Gardiner  v.  Anderson,  7th  March  1799. 

Here  it  was  observed  on  the  Bench : — "  Wherever  the  seller  can  com- 
*^  plete  a  real  right,  he  is  bound  to  do  so  at  his  own  expense,  unless 
"  there  be  an  express  stipulation  to  the  contrary.  The  purchaser  is 
'^  not  obliged  to  accept  of  a  title  which  would  force  him  immediately 
'*  to  enter  as  a  singular  successor." 
Leabbb,  &C.  The  leases  of  the  property  purchased  ought  to  be  examined,  as  they 

ECAMWBirBT  ^^7  coutaiu  conditions  materially  affecting  the  rental  and  value — ^as, 
iNTEKDDio  for  instance,  when  the  tenants  are  entitled  to  reimburse  themselves  of 
FURCHABBB.  Qutlays  from  the  future  rents,  or  when  they  have  claims  for  amelio- 
rations. Thus,  where  buildings  had  been  erected  by  a  tenant,  and 
the  landlord  was  bound  to  pay  for  them  at  the  end  of  the  lease,  that 
2  Sh.  App.  37.  obligation  was  held  good  against  a  purchaser ;  Fraser,  9th  March 
^-  ^-  1824.    And,  in  Beli  v.  Lamont,  14th  June  1814,  the  right  of  tenants 

'to  remove  doors  and  windows,  and  to  receive  from  the  landlord  fuU 
value  for  the  shells  of  the  houses,  was  held  effectual  against  a  pur- 
chaser. Where  the  purchaser  is  bound  to  implement  undertakings  to 
tenants,  in  so  far  as  not  already  implemented,  he  must  satisfy  himself 
how  far  they  have  been  implemented,  and  is  not  entitled  to  tely  on 
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the  statement  of  an  agent  or  trustee  giving  the  best  information  he     Pabt  III. 

possesses,  but  without  any  guarantee  ;  Murray  v.  Selkrigy  26th  ^^ yj 

January  1815.  P  q 

We  have  already  had  occasion  to  notice  the  claim  of  terce  as  effec- 
tual against  a  singular  successor  acquiring  from  the  heir,  and  to  refer 
to  the  case  of  Boyd  v.  Hamilton,  7th  March  1805,  where  it  was  de-  M.  15874. 
cided  that  the  purchaser  may  retain  part  of  the  price  until  the  terce 
is  satisfied. 

The  state  of  the  teinds  ought  to  be  looked  into,  in  order  to  ascer- 
tain—(1.)  whether  there  is  a  right  to  them,  because  heritors  who 
have  no  right  to  their  teinds  are  first  localled  on  for  augmentations  ; 
and  (2.)  whether  the  teinds  have  been  valued,  and  how  far  they  have 
been  appropriated  for  stipend,  in  order  to  determine  the  probability 
and  extent  of  a  future  increase  of  burdens  under  this  head. 

2.  The  second  great  obligation  upon  the  seller  is  to  execute  and  de-  2.  Oblioatiox 
liver  a  valid  disposition  of  the  subjects.    It  must  convey  the  subject  dbwvm^valid 
purchased,  and  the  purchaser  is  not  bound  to  accept  an  equivalent,  but  disposition. 
is  entitled  to  resile  when  the  seller  is  unable  to  dispone  the  identical 
ground  which  he  bargained  for;  Earl  of  Moray  v.  Fearson,  llth4D.  I4ii. 
June  1842 ;  and  the  condition  of  the  subject  disponed  must  be  not  Where  sun- 
less advantageous  than  the  purchaser  was  entitled  to  expect  from  the  ^^^  liable  to 

J.     <!        1  •  Ti»    •         1      11    i  1  .      .      1      fi  ^  EXCEPTIOH  OR 

terms  of  the  bargain.    If  it  shall  turn  out,  that  it  is  held  under  any  reservation 
exception  or  reservation  materially  affecting  the  property,  he  is  en-  pu^a]^  ™ 
titled  to  resile,  if  not  apprised  of  this  at  the  time  of  the  purchase ; 
Robertson  v.  Rutkerford,  27th  November  1841.     Here  the  purchaser  4  D.  121. 
was  freed,  because  not  informed  that  the  minerals  were  reserved  to 
the  superior  with  right  to  make  roads  and  sink  pits,  and  that  the 
lands  were  subject  to  a  restriction  against  building.     So  also,  in  Pat-  3  S.  653. 
ton  V.  Smart,  11th  March  1825,  lands  having  been  sold  for  a  price,  to 
be  holden  blench  of  the  seller  for  a  penny  Scots,  it  turned  out  that 
the  property  was  burdened  with  a  feu-duty  of  <f  340  to  the  seller's 
superior.      The  seller  was  held  bound  to  disencumber  it  of  that 
burden.     A  mere  error  in  the  description  of  the  extent,  however, 
is  held  to  be  demonstrative  and  not  taxative  upon  the  principle  for- 
merly explained ;  Oray  v.  Hamilton,  23d  January  1801 ;  and  a  sin-  M.  voce  "Sale,*' 
giilar   successor  is  not  bound  by  servitudes  and  restrictions  as  to  ^^PP**  ^®*  ^* 
the  height  and  form  of  buildings,  &c.,  which  were  not  inseiied  as 
conditions  in  the  grant,  but  have  merely  been  exhibited  in  a  plan 
shown  when  the  contract  was  entered  into ;  Gordon  v.  Marjoribanka,  6  Dow*8  App. 
1 6th  February  1818.  ®^- 

The  disposition  must  be  in  favour  of  the  party  named  in  the  con-  DwposmoH 
t^ract.      The  superior  is  not  bound  to  grant  a  charter  to  a  party  not  favour  of 
named  in  the  missive,  or  upon  terms  not  stipulated,  e,g,,  to  a  wife  in  ^^^^  named 

IK  CONTRACT  ' 

iferent,  and  children  in  fee;  Campbell  v.  Steele  A  Lang,  23d  May^^-j  ^^^' 
L  826.      The  conveyance  must  be  in  valid  form.    A  law-agent,  by  App.  332. 


844  LECTURES  ON  C0NVETA5CING. 

Part  III.  undertaking  to  prepare  and  complete  the  title  of  a  purchaser,  comes 

Chapter  VI.  ^^^^^  ^^  implied  obligation  to  sec  that  the  disposition  and  infeft- 

DispoBiTioK  ment  shall  constitute  a  valid  and  sufficient  feudal  title.     In  DonaUTs 

MUST  BE  IN  Trustees  v.  Yeats,  1 1th  July  1839,  we  have  an  instance  of  an  acent 

VALID  FORM.  *  *f  *  cj 

4  D  1249         ^^^  bound  to  rectify  an  error  arising  from  his  failure  in  duty  in  this 

respect. 

A  seller  is  not  bound,  without  express  stipulation,  to  give  a  dispo- 
sition with  double  manner  of  holding,  but  only  such  a  conveyance  as 

6  D.  149.         will  by  a  valid  title  enable  the  purchaser  to  take  his  place ;  Miliar  v. 
Young,  1st  December  1843. 

Title  must  be      rjij^^  ^j^|g  ^riust  be  furnished  tempestivi,  and  even  although  the  price 

tempestivh       has  been  paid,  the  purchaser  will  not  continue  bound  if  a  title  be  not 

2  S.  373.         furnished  within  a  reasonable  tima     In  Fleming  v.  Harlej/s  Trustees, 
6th  June  1823,  the  seller  having  failed  to  produce  a  title  for  three 

8S. 418.  years,  was  ordained  to  repay  the  price;  and,  in  LiMe's  Trustees  v, 

Spankie,  29th  January  1830,  the  purchaser  having  been  unable  to 
implement  a  re-sale  of  the  property  from  delay  in  delivering  a  title  to 

8  S.  377.  himself,  the  seller  was  found  liable  in  damages ;  and,  in  Hutchinson 

and  Son  v.  Scott,  22d  January  1830,  avoidance  of  the  bargain  having 
been  stipulated,  unless  a  title  were  delivered  before  a  fixed  date,  a 
delay  of  fourteen  months  after  that  date  was  held  to  free  the  par- 
chaser.  But,  if  the  purchaser  shall  acquiesce,  or  not  object  in  due 
time  to  a  proposal  to  cancel  the  bargain,  the  seller  may  thus  be 
freed ;  so,  where  the  seller  wrote,  "  If  you  are  not  satisfied  with  the 
"  title,  the  bargain  may  be  considered  at  an  end,"  to  which  no  answer 
was  made,  and  the  seller  wrote  again,  "  I  hold  the  bai^gain  at  an  end," 
and  received  to  that  no  answer,  the  purchaser  was  found  not  entitled 

8  S.  362.  to  insist  for  implement  three  years  afterwards ;  M'Neill  v.  Camermij 

21st  January  1830.  On  the  other  hand,  where  the  purchaser,  after 
successfully  objecting  to  the  validity  of  a  title,  does  not  abandon  the 
purchase,  but  requires  fulfilment,  he  is  bound  to  implement  his  part, 
and  this  was  enforced  upon  a  valid  title  being  ofifered,  at  a  distance 

5  Wil.  &  Sh.     of  eleven  years  ;  Dick  v.  Cuthbertson,  1st  October  1831.     In  order  to 
^^'  entitle  a  party  to  be  free  within  a  limited  time,  the  stipulation  to 

that  effect  must  be  very  express.  The  propriety  of  this  rule  is  shown 
10  8.  761.  by  the  observation,  made  in  Raebum  v.  Baird,  5th  July  1832,  that, 
as  upon  the  purchase  of  heritage,  a  progress  must  be  produced  and 
examined,  the  discussion  of  the  objections  and  production  of  searches 
may  require  some  time.  This  is  in  view  of  all  the  parties.  If^  there- 
fore, the  purchaser  requires  it  to  be  an  essential  condition  of  the 
bargain,  that  he  shall  have  a  perfect  title  by  a  certain  day,  he  must 
expressly  stipulate  for  that,  and  on  failure  declare  his  bai^gain  at  an 
end.  There  being  no  such  stringent  condition  in  this  case,  a  dda; 
of  six  months  after  the  sale  was  held  not  to  entitle  the  purchaser  to 
resile; 
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The  third  great  objection  upon  the  seller  is  to  disencumber  the     Part  III. 
subjects.    But  how  is  the  extent  of  his  obligation  in  this  respect  chapter  VL 
to  be  ascertained  ?     Exhibition  of  a  search  of  encumbrances  is  3.  Obuoation 
usually  stipulated  for,  and,  if  it  be  not,  there  is  a  gfeneral  profes-  "'  seller  to 

^  J.  DISENCIIICBER 

sional  understanding,  that  the  seller  is  bound  to  produce  a  search,  lands. 
unless  he  stipulates  for  exemption.    What  registers  must  the  search  Ssarchof 
embrace?  bncuubrance.. 

(1.)  In  order  to  test  the  accuracy  of  the  radical  title  according  to 
the  writs  produced,  there  must  be  a  search  of  the  registers  of  sasines, 
general  and  particular.  If  there  have  been  any  other  titles  expede 
than  those  produced,  the  search  will  disclose  them,  and  indicate  the 
register  where  their  tenor  may  be  ascertained.  In  purchases  of 
burgage  subjects  the  search  will  be  of  the  burgh  register. 

(2.)  The  search  of  the  same  registers  will  show  what  burdens  have 
been  charged  by  infeftment  or  bond  and  disposition  in  security  upon 
the  property,  and  whether  any  of  these  have  been  wiped  off  by  renun- 
ciations or  dischargea  The  search,  however,  cannot  be  trusted  to, 
as  exhibiting  all  the  burdens.  Real  burdens  may  be  constituted  by 
the  titles  of  the  property  without  being  noticed  in  the  search  of  en* 
cumbrances,  and  this  shows  the  importance  of  a  very  exact  examina- 
tion of  the  titles. 

Searches  are  generally  for  a  period  of  forty  years  antecedent  to  the 
purchase,  and  this  may  fail  in  exhibiting  all  the  burdens,  as  there 
may  be  encumbrances  upon  record  of  an  older  date,  not  renewed  by 
precept  of  clare  constat  or  otherwise,  and  not  transmitted  so  as  to 
reappear  in  the  register,  but  still  kept  alive  privately  by  the  payment 
of  interest.  This  is  a  risk,  which  cannot  be  altogether  avoided.  The 
protection  is  the  rarity  of  such  an  occurrence ;  and  the  practitioner 
must  have  an  eye  to  the  trustworthiness  of  the  parties  and  agents 
transacted  with. 

(3.)  In  order  to  ascertain  that  the  disponer  has  not  been  prohibited 

from  alienating,  there  must  be  a  search  of  the  general  register  of 

inhibitions,  and  of  the  particular  registers  for  the  county  in  which  the 

seller  resides  and  the  property  liea     These  will  also  show,  whether 

the  seller  is  under  interdiction.     If  there  are  any  inhibitions  undis- 

charged,  discharges  must  be  insisted  for,  unless  the  party  inhibited 

has    been   afterwards  sequestrated ;   the  sequestration  terminating 

the  effect  of  inhibition  in  relation  to  third  parties,  for  it  is  under  it 

that  inhibition  must  be  made  effectual. 

(4.)  A  search  of  the  register  of  adjudications  will  show,  whether 
the  lands  have  been  adjudged,  or  embraced  in  a  mercantile  seques- 
tration. 

(5.)  A  search  of  the  register  of  entails  may  be  made,  where  there 
is  any  reason  to  suppose  a  necessity  for  inquiry  on  this  head,  although 
the   prohibitions  and  other  clauses  must,  in  order  to  be  effectual. 
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appear  in  the  register  of  sasines  by  an  insertion,  or  bj  reference  in 
terms  of  the  recent  Statuta 

(6.)  When  the  agent  is  not  able  from  any  circumstance  to  act  witli 
perfect  confidence,  and  sees  cause  for  inquiry  more  than  ordinarilj 
minute,  a  search  of  the  register  of  interruptions  of  prescription  will 
show,  whether  there  are  any  objections  to  the  title  founded  upon 
remote  questions,  prevented  from  becoming  sopite  by  judicial  inter- 
ruption, which  is  effected  by  raising  a  summons  of  interruption  of 
prescription,  and  recording  the  summons  and  execution  in  terms  of 
1696,  cap.  19. 

Whatever  encumbrances  are  disclosed  by  the  search,  the  seller  must 
disburden  the  subjects  of  them  by  procuring  and  recording  proper 
discharges.    Where  the  seller  has  bound  himself  to  pui^  the  record, 
he  is  bound  to  get  it  cleared  of  an  adjudication  recorded  more  than 
forty  years  back,  and  the  debt  in  which  is  paid ;  MitdieU  v.  ThmwCi 
Trustees,  27th  November  1 827.    But  this  rule  does  not  extend  to 
such  apparent  rights  in  other  parties,  as  do  not  in  reality  implj  any 
real  encumbrance,  or  ground  of  apprehension.    So,  where  the  lands 
purchased  were  liable  in  real  warrandice  of  other  lands,  but  of  which 
the  title  was  amply  secured  by  prescription,  that  was  held  not  to  be 
such  a  real  burden  as  the  purchaser  could  require  to  be  discharged; 
Durham's  Trustees  v.  Oraham,  9th  July  1800.     If  the  estate  be 
burdened  with  a  liferent,  the  concurrence  of  the  liferenter  must  be 
procured,  otherwise  the  purchaser  will  be  entitled  to  retain  a  portion 
of  the  price  equivalent  to  the  value  of  the  burden,  until  a  dischai^ 
is  produced.    The  purchaser  may  be  authorized  to  discharge  heritable 
debts  out  of  the  price,  and  he  has  an  indefinite  power  of  retention, 
until  encumbrances  are  purged,  as  long  as  the  seller  remains  creditor 
for  the  price.    But,  if  the  purchaser  shall  deal  with  a  third  partr 
about  the  price,  he  must  expressly  reserve  his  right  of  retention  until 
purgation,  otherwise  that  right  ceases.    So,  in  Smith  v.  Sommervdl, 
2d  July  1 706,  the  purchaser  gave  bond  for  part  of  the  price  to  a 
third  party,  reserving  power  to  retain  the  amount  for  five  years,  in 
order  that  an  inhibition  might  be  purged  in  the  meantime.    The 
right  of  retention  was  held  to  have  ceased  at  the  end  of  five  years, 
although  the  inhibition  had  not  then  been  purged.     On  the  other 
hand,  although  it  may  have  been  agreed  that  a  security  upon  lands 
sold  shall  continue  to  affect  them,  the  creditor  will  have  no  perM>nal 
claim  against  the  purchaser,  unless  he  obtains  an  obligation  from 
him.     So,  in  Kippen  v.  Stewart,  24th  February  1852,  although  the 
purchaser  was  taken  bound  to  relieve  the  seller  of  the  sum  in  the 
security,  it  was  found,  that  the  purchaser  was  not  thereby  made 
the  debtor  of  the  party  secured,  and,  therefore,  the  purchaser  being 
sequestrated,  the  creditor  could  not  rank  on  his  estate. 

The  seller's  obligation  to  disencumber  is  not  limited  to  thebtfdens 
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appearing  on  the  record.     If  the  purchaser  have  private  knowledge     Part  iil 

of  other  burdens,  he  is  not  bound  to  pay  the  price  until  they  are  dis-  ^   __ 

charged ;  Ralston  v.  Farquharson,  17th  June  1830 ;  and,  in  Urquhart  qblioatioh 
V.  HaHden^  2d  June  1835,  the  seller  was  held  bound  to  free  the  sub-  disburden  mot 
ject  of  a  servitude  against  the  erection  of  breweries,  foundries,  &c.,  "enson m"'^" 
not  appearing  on  the  record,  but  standing  upon  a  contract  by  the  cx)rd. 
seller  which  had  not  been  revealed  to  the  purchaser  at  the  sale.  i<f  g^lL 

The  purchaser  is  responsible  for  his  private  knowledge,  as  well  as 
the  seller,  and,  if  he  accept  of  a  title,  when  cognisant  of  a  prior  right 
to  a  third  party  which  does  not  appear  upon  the  records,  he  cannot 
claim  a  preference ;  Lang  v.  Dixon^  29th  June  1813 ;  Magistratea  o/y,  c. 
Airdrie  v.  Smithy  12th  July  1850,  a  case,  which  shows,  that,  if  the  12  D.  1222. 
disponee  knows  that  the  right  of  the  disponer  is  truly  a  trust  incon- 
sistent with  the  granting  of  the  conveyance,  then  the  disponee  is 
liable  to  the  exception. 

2.  Obligations  of  the  purchaser. — The  obligation  on  the  purchaser  Purchaser 
is  to  pay  the  price,  when  the  disposition  is  delivered.     The  convey-  ^^^  pat  price 
ance  is  not  effectual  to  the  disponee,  until  delivered.     Consequently,  Enk.  Inst.  iii. 
when  the  disposition  is  retained  until  the  price  is  paid,  the  disponer  ^^  ^* 
is  preferable  upon  the  price  ;  Baird  v.  Jap,  August  1 758 ;  and,  when  j^ ^  1415^. 
it  is  a  condition,  that  the  bargain  shall  be  void,  if  the  price  be  not 
paid,  or  caution  found,  within  a  specified  time,  that  condition  may 
be  made  effectual  to  annul  the  bargain ;  Young  v.  Dunn,  9th  March  M/ 14191. 
1785 ;  and  again,  in  Menzies  v.  Barstow,  4th  July  1840,  it  was  found,  2  d.  1317. 
that,  if  the  purchaser  failed  to  find  caution  as  stipulated,  he  is  not 
entitled  to  implement     The  cautioner  whom  he  does  produce  must 
be  subject  to  the  jurisdiction  of  this  country ;  Davidson  v.  Kerr,  1 9th  f.  C. 
January  1815. 

The  price  is  either  named  in  the  contract,  or  it  may  be  agreed,  that  price  mat  be 
the  amount  shall  be  fixed  by  referees.    The  nomination  of  referees  ^'^^^  ®^  ^  *^ 
completes  the  bargain,  and  such  a  reference  does  not  fall  by  the  death 
of  a  party ;  Earl  of  Selkirk  v.  Nasmyth,  17th  January  1778.  M.  627. 

When  the  price  is  payable  at  a  term,  it  is  due  on  the  15th  May  or  term  of  pat. 
11th  November,  even  where,  by  the  custom  of  the  country,  tenants  ^'^^^•''**^"- 
are  not  bound  to  remove  until  a  later  day ;  Stewart  v.  Earl  ofCassUis,  p,  (^ 
21  st  December  1 811.     The  offer  of  a  price  implies  the  offer  of  interest 
upon  that  price  from  the  date  of  possession ;  Speirs  v.  Ardrossan  5  s.  764. 
CancU  Company,  5th  June  1 827.    When  by  the  terms  of  the  contract 
the  purchaser  is  debarred  from  retaining  the  price,  or  any  part  of  it, 
for  his  own  security,  the  seller  must  relieve  him  of  damage  arising 
from  the  premature  payment :  Moir  v.  Paid,  27th  May  1830.  8  S.  823. 

Claims  for  abatement  of  the  price  depend  upon  error  in  substan-  pkice,  where 
tialzbus.  as  we  found  formerly  in  the  case  of  Hepburn,  The  doctrine  ^^^ob  in  sch- 
is  also  illustrated  by  Wilson  v.  CampbelTs  Creditors,  14th  November  ^vjTra,  p.  C6. 

M.  13330. 
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1764,  where,  on  the  one  hand,  a  depression  in  the  value  of  the  sub- 
jects was  held  to  form  no  ground  for  abatement ;  and,  on  the  other 
hand,  teinds  having  been  paid  for,  to  which  it  was  afterwards  ascer- 
tained that  the  seller  had  no  right,  deduction  was  allowed  on  that 
head.  And,  in  Oordon  v.  Hughes,  16th  June  1815,  the  property 
having  been  represented  as  affording  a  vote  for  a  member  of  Parlia- 
ment, but  which  afterwards  proved  bad,  abatement  was  allowed.* 

It  may  be  agreed,  that  the  price,  or  a  part  of  it,  shall  remain  a 
burden  upon  the  property.  In  that  case  the  purchaser  grants  his 
personal  bond  for  the  amount,  which  is  also  charged  as  a  real  burden 
upon  the  subjects  in  the  disposition  and  infeftment,  according  to  the 
rules  which  have  already  been  explained  The  price  thus  remains 
heritable  property  to  the  seller,  a  circumstance  necessary  to  be  kept 
in  view  with  reference  to  his  settlements.  The  price  is  heritable  also, 
although  the  purchaser's  title  be  not  completed,  if  the  missives  con- 
tain  a  stipulation  that  it  is  to  remain  a  real  burden  ;  Meady,  Ander* 
son,  27th  June  1828.  In  the  case  of  Spence  v.  Ross,  17th  November 
1826,  affirmed  25th  March  1829,  in  a  side  by  a  father,  the  purchaser 
engaged  by  missive  to  grant  bond  for  the  price  to  the  father  himself 
in  liferent  allenarly,  and  to  his  sons  namincUim  in  fee.  At  the  father  s 
request  the  sons  subscribed  a  postscript,  leaving  the  money  in  the 
purchaser's  hands  for  eight  years  certain.  Although  no  bond  or  dis* 
position  followed,  the  fee  was  held  to  be  vested  in  the  sons  beyond 
the  father's  power  of  revocation. 


IL — MiMUTS  OF  Salb. 
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SAUL 


1  Bligh,  287. 


In  transactions  of  great  importance  it  is  customary,  in  place  of 
missive  letters,  to  embody  the  contract  of  sale  in  a  formal  minute, 
which,  though  more  expensive  than  missives,  is  more  satisfactory 
in  carefully  defining  the  terms  of  the  bargain.  It  is  to  be  kept  in 
view,  also,  that  missives  must  be  stamped,  before  they  can  be  used  in 
evidence. 

The  minute  of  sale  is  a  bilateral  contract,  containing  on  the  one 
hand  the  obligations  of  the  seller: — (1.)  He  is  bound  on  payment 
of,  or  security  for,  the  price  to  execute  and  deliver  a  valid  disposition 
containing  the  usual  and  proper  feudal  clauses.  Sometimes  disposi- 
tive words  are  inserted  in  the  minute,  but  it  is  more  correctly  con- 
fined to  an  obligation  to  dispone.  (2.)  The  seller  is  taken  bound  to 
deliver  a  sufficient  progress  of  titlea  But,  unless  the  seller  is  confi- 
dent of  the  sufficiency  of  the  progress,  he  should  not  grant  this  obli- 

*  In  this  case  the  decinioii  of  the  Court  of  Session  was  reversed  in  the  House  of  LonU, 
but  without  prejudice  to  any  rch'ef  which  the  purchaser  might  be  entitled  to  by  any  other 
form  of  action  ;  25th  March  1819. 
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gation,  whicli  may  enable  the  purchaser  to  retain  possession  without  Part  III. 
paying  the  price.  When  there  is  any  deficiency  or  doubt  in  the  title,  chiptce  VI. 
the  seller  should  avoid  binding  himself  conclusively,  unless  the  pur- 
chaser consent  to  take  the  title  as  it  stands,  or  the  parties  are  able 
to  agree  upon  a  remedy.  A  referee  may  be  named,  in  case  the  par- 
ties shall  differ  with  regard  to  the  title.  (3.)  The  seller  binds  him- 
self to  disburden  of  debts  and  encumbrances,  and  to  deliver  a  search 
instnicting  that  this  has  been  done.  (4.)  The  term  of  entry  is  fixed, 
with  an  agreement  that  the  buyer  shall  have  right  to  the  rents  after 
it ;  and  there  are  mutual  obligations  with  regard  to  the  prior  and 
future  public  burdens.  On  the  other  hand,  the  purchaser  becomes 
bound  to  pay  the  price  upon  delivery  of  the  disposition,  or  to  grant 
bond  for  it  with  caution,  or,  if  so  agreed  upon,  that  the  price  or  part 
of  it  shall  remain  a  burden  upon  the  subjecta  There  is,  then,  a  sub- 
mission of  all  disputes  to  an  arbiter  named,  a  penalty  upon  failure 
in  implement,  and  a  consent  to  registration. 


Heritable  property  is  frequently  disposed  of  by  auction  under 


IJI. — ^Abtiolbs  op  Roup. 


These  form  the  seller's  acceptance  by  anticipation  of  the  effectual 
offer  which  shall  afterwards  be  made  in  terms  of  the  conditions. 
The  articles  commence  with  a  title  containing  a  description  of  the  C^^^"**  ^^ 
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subjects  to  be  exposed,  the  name  of  the  exposer,  and  the  place,  day,  soup. 
and  hour  of  the  sale. 

(1.)  The  first  article  provides  for  the  exposure  at  a  certain  upset 
price,  during  the  running  of  a  half-hour  sand-glass,  and  that  the 
liighest  offerer  at  the  outrunning  shall  be  preferred.  If  a  competition 
shall  arise  when  the  outrunning  of  the  sand  is  near,  it  is  the  duty  of 
the  Judge  to  lay  the  glass  on  its  side,  or,  if  a  watch  is  used  instead, 
to  stop  it,  so  as  to  prevent  the  indication  of  the  time  having  elapsed, 
until  the  competition  is  over;  Bums,  27th  November  1827.  M.w«"Sa]e," 

(2.)  The  second  article  binds  each  offerer  to  subscribe  his  offer  as    ^^ '  ' 
binding  upon  him,  and  specifies  the  amount  by  which  every  succes- 
sive offer  shall  exceed  the  preceding  one. 

(3.)  The  third  article  fixes  the  term  of  the  purchaser's  entry,  and 
payment  of  the  price. 

(4.)  The  fourth  binds  the  highest  offerer  within  a  specified  number 
of  days  after  the  sale,  to  grant  bond  with  a  cautioner  for  the  price. 

(5.)  The  fifth  article  imposes  a  penalty  upon  the  highest  offerer  in 
the  event  of  his  failure  to  find  security.  This  penalty  is  the  maxi- 
mum of  damages  claimable  for  non-implement  of  an  offer  made  at  a 
I>ublic  sale;  Johnstone's  Trustees  v.  Johnstone,  19th  January  1819.  F.C. 
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Part  III.     This  article  empowers  the  ezposer,  upon  such  failure,  either  to  re- 

Chapter  VI.  sumo  the  property,  or  to  re-expose  it,  or  to  hold  the  next  preceding 
offerer  bound,  and  require  him  to  grant  bond  with  caution  for  the 
price.  The  offerers  are  thus  fettered  for  some  time.  The  clause  gives 
no  power  to  the  preceding  offerer  to  insist  on  being  preferred,  if  the 
highest  shall  inadvertently  allow  the  time  to  elapse  without  finding 

M.  141S3.  caution;  Walker  y.  Gavin,  10th  February  1787.  But  intimation  to 
the  next  highest  offerer,  upon  failure  of  the  first,  gives  the  person  so 
called  upon  a  right  to  reciprocal  performance,  which  cannot  be  ex- 

M.  14194.  eluded  by  any  equitable  consideration  for  the  other ;  Hannay  v.  Sfo- 
iihert,  Jkc,  15th  July  1788;  and  to  entitle  the  exposer  to  hold  the 
next  offerer  bound,  the  proceedings  must  have  been  fair ;  and,  if  the 
price  was  raised  at  the  sale  by  a  white-bonnet,  i.e.,  a  party  making 

^'  ^'  fictitious  offers,  the  next  offerer  is  free ;  Anderson  v.  Stewart,  16th 

December  1814. 

(6.)  The  sixth  article  binds  the  seller  to  purge  encumbrances,  and 
grant  a  valid  disposition  containing  the  proper  feudal  clauses.  This 
obligation  may  be  limited  to  encumbrances  preceding  a  specified  date. 

11  D.  1482.      Effect  was  given  to  such  a  limitation  in  Young  r.  Orierson,  19th  July 

1849. 

(7.)  The  seventh  article  arranges  relief  from,  and  liability  for, 
public  burdens. 

(8.)  The  eighth  provides  for  the  deliveiy  of  a  progress  of  titles, 
and  stipulates  that  the  purchaser  shall  have  satisfied  himself  of  their 
sufficiency  beforehand,  and  shall  not  afterwards  object  The  effect  of 
this  condition  we  have  already  considered. 

(9.)  There  may  then  be  a  condition  for  the  division  of  expensea 
A  Judge  of  the  roup  is  appointed,  with  power  to  determine  questions 
arising  at  the  sale,  adjourn  the  roup,  and  prefer  the  highest  offerer* 
An  arbiter  is  also  appointed  to  decide  disputes  regarding  the  import 
11  D.  970.  of  the  articles  of  roup.  In  Watt  and  Anderson  y.  Shaw,  ic,  6th 
March  1849,  the  clause  of  arbitration  was  held  to  include  a  question 
touching  the  right  of  the  exposer  to  sell.  Then,  there  is  a  penalty 
for  non-performance,  and  a  consent  to  register  not  only  the  artides, 
but  the  minutes  of  roup,  the  decemiture  of  the  Judge,  and  enact- 
ment binding  the  purchaser,  as  well  as  any  decree-arbitral  which 
shall  ensue. 

It  is  unnecessary  to  describe  the  procedure  at  the  sale.  Forms  of 
adjournment,  and  of  minutes  of  sale  containing  offers,  with  decree  of 
preference,  and  enactment  rendered  obligatory  on  the  purchaser  by 
the  subscription  of  himself  and  of  the  Judge,  will  be  found  in  the 
Juridical  Stylea 
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CONCLUSION. 

I  HAYB  only  in  conclusion  to  say  a  word  of  caution  against  its 
being  considered  that  the  study  of  these  Lectures  is  to  be  regarded  as 
the  end  or  completion  of  the  Conveyancer's  preparatory  training.    It 
is  only  a  portion  of  the  subjects  occupying  our  attention,  that  we 
have  been  able  to  trace  with  any  degree  of  minuteness  to  their 
original  sources ;  and  any  idea  which  can  be  conveyed  in  Lectures  of 
the  application  of  the  rules  of  Conveyancing  must  fall  short  of  the 
practical  and  available  knowledge  requisite  to  confer  skill  and  con- 
fidence in  business. 

The  student,  therefore,  who  would  turn  the  labours  of  a  session  to 
their  best  account,  will  regard  himself  rather  as  having  been  set  upon 
the  way,  than  as  having  accomplished  the  journey.    If  we  remember 
the  vicissitude  of  human  affi&irs — ^their  infinite  variety — the  multi- 
plicity of  their  new  and  unexpected  turns  and  combinations ;  and,  if 
we  glance  at  the  business  of  our  Courts,  and  survey  the  long  and 
successive  series  of  Law  Reports^  and  reflect,  how  much  of  care  and 
anxiety,  and  research  and  learning,  are  daily  called  for  in  the  inves- 
tigation of  questions  regarding  matters  the  most  familiar,  in  connec- 
tion with  Statutes  or  with  inveterate  rules  of  practice  not  before 
imagined  to  admit  of  difficulty  or  dubiety — ^these  considerations  can- 
not fail  to  satisfy  us  that  he  who  enters  upon  the  legal  profession  with 
the  most  profound  and  extensive  attainments,  and  the  highest  degree 
'of  cultivation  and  skill,  must  still  feel  (the  best  qualified,  the  most 
strongly),  that  in  occupying  this  field  he  must  be  content  to  continue 
a  learner  during  the  whole  of  his  career,  in  whatever  sphere  that  may 
place  him. 

It  cannot  be  amiss,  then,  that  I  should  earnestly  seek  to  impress 
not  only  the  desirableness  and  necessity,  for  professional  eminence, 
Df  continued  study,  but  the  expediency  also  of  embracing  every 
>pportunity  of  acquiring  familiarity  with  the  application  of  legal 
>rinciples  to  the  details  of  business.  It  is  the  proper  combination  of 
heorettcal  with  practical  knowledge,  that  imparts  power,  and  insures 
access.  The  study  of  principle  alone,  detached  from  the  realizing 
samples  of  those  affairs  to  which  it  is  to  furnish  the  rule,  is  apt  to 
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Part  III.  result  in  pure  idealism,  and  to  become  too  etbereal  and  eyaneseent 
Ck>voLUBio]r.  for  any  practical  purpose.  And,  on  the  other  hand,  a  merely  technical 
practice,  content  to  follow  to-day  the  forms  which  it  learned  yesterday, 
must  inevitably  lose  sight  of  reason  and  principle,  and  degenerate  into 
a  habit  of  formality  and  iteration.  Thus,  the  theoretical  can  give  no 
aid  in  sublunary  matters,  of  which  it  is  ignorant ;  and  the  technical, 
being  limited  to  the  matters  which  its  forms  suit,  is  at  fault,  whenever 
a  new  combination  arisea  It  is  the  union  of  the  two  that  gives 
strength  and  effective  use ;  and  those  law-studies  will  be  the  most 
successful  in  their  result,  which,  on  the  one  hand,  while  drinking 
deeply  of  legal  doctrine,  mingle  with  it  a  constant  reference  to  the 
affairs  which  it  is  to  regulate  ;  while,  on  the  other  hand,  they  examine 
and  master  the  most  ordinary  and  familiar  forms  and  clauses  in  the 
light  of  the  doctrine  which  alone  gives  them  life  and  meaning. 

It  is  impossible  to  look  around  us  without  perceiving  the  increasing 
necessity  for  legal  practitioners  to  rest  their  claims  to  confidence  upon 
their  own  attainments  and  skill.  The  wide  diffusion  of  education — 
its  elevated  standard,  and  enlightening  and  stimulating  qualities — ^the 
extension  of  political  rights  and  privileges — ^the  social  advancement 
inseparable  from  these  changes — and  the  increase  of  mental  exercise 
and  observation,  and  consequently  of  mental  power  which  accompanies 
them — these  have  produced  a  growth  in  the  general  intelligence  of 
which  all  must  be  sensible ;  and  it  is  quite  obvious,  that  an  uigent 
demand  thus  arises  for  accurate  attainment  on  the  part  of  the  practi- 
tioner. He  cannot  now  rely  so  much  as  formerly  upon  the  benefit  of 
the  conventional  trust  reposed  in  him  just  on  account  of  his  profes- 
sional status,  and  which  was  to  a  large  extent  irrespective  of  his  in- 
trinsic acquirements  and  qualities.  The  causes  just  referred  to  are 
training  up  in  the  middle  and  lower  classes  a  large  body  of  increasing 
intelligence.  How  many  thousands  around  us  present  the  traits 
which  made  CiBSAB  apprehensive  of  Cassius  : — 

"  He  reads  mac]i ; 
"  He  U  a  great  observer,  and  he  looks 
"  Quite  through  the  deeds  of  men." 

Although,  therefore,  the  Pocket  Lawyer  may  not  be  in  universal  use, 
men  are  coming  now  to  understand  more  about  everything  that  relates 
to  their  own  concerns,  and  to  be  more  capable  of  detecting  not  only 
negligence,  but  the  other  causes  of  miscarriage  in  the  conduct  of 
business. 

There  is  thus  the  strongest  plea  of  self-interest  for  laborious  pre- 
paration ;  but  it  is  urged  also  by  higher  motives.  I  do  not  refer  to 
the  desire  of  distinction,  which,  whether  it  be  called  fame  or  repu- 
tation, is  still  an  infirmity  in  whatever  mind  may  cherish  it  The 
prosecution  of  study  as  a  duty — ^the  preference  of  what  is  laborious 
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and  rugged  to  what  is  easy  and  enticing — self-denial  in  the  face  of     Pabt  ill. 
temptation  to  indulgence — these  are  all  parts  of  the  moral  discipline,    Cohclusion. 
from  which  follow  results  the  most  precious  in  the  character  and  con- 
duct.   Listen  to  Lord  Jbpfkby  : — "  Those  who  have  never  been  Jeffrey's  Life, 
"  accustomed  to  submit  to  privations  or  inconveniences  will  find  it  "*  ^^^'  ^^' 
"  more  difficult  to  do  so,  when  it  becomes  a  duty,  than  those  to  whom 
'*  such  sacrifices  have  been  familiar/'     "  It  is  in  vain  to  think  of 
**  cultivating  principles  of  generosity  and  beneficence  by  mere  exhor- 
"  tation  and  reasoning.     Nothing  but  the  practical  habit  of  overcom- 
"  ing  our  own  selfishness,  and  of  familiarly  encountering  privations 
"  and  discomfort  on  account  of  others,  will  ever  enable  us  to  do  it 
"  when  it  is  required.     And,  therefore,  I  am  firmly  persuaded,  that 
''  indulgence  infallibly  produces  selfishness  and  hardness  of  heart,  and 
"  that  nothing  but  a  pretty  severe  discipline  and  control  can  lay  the 
"  foundation  of  a  firm  and  magnanimous  character." 

I  need  scarcely  allude  to  the  benefit  resulting  to  society,  as  well  as 
to  clients,  from  thorough  professional  equipment,  enabling  the  prac- 
titioner, while  protecting  the  interests  committed  to  his  charge,  and 
adopting  the  line  of  duty  in  all  circumstances  without  apprehension 
or  hesitation,  to  illustrate  the  blessings  of  wise  laws  and  good  order. 

And,  in  conclusion,  I  will  only  add,  that  we  must  never  forget  that 
highest  of  all  duties,  and  indeed  of  all  qualities,  viz.,  the  preservation 
of  our  own  integrity  and  self-respect — ^the  steadfast  adherence  to  what 
is  right,  and  rejection  of  what  is  wrong,  however  insidiously  suggested, 
and  with  whatever  motives  of  self-interest,  These  are  attributes, 
which,  while  they  cannot  avert  calamity,  will  sustain  us  under  it,  and 
secure  to  us  what  no  wealth  or  preferment  can  compensate — the 
ability 
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P.  424.     Joint  Stock  Companies'  Acts,  &c. 

In  addition  to  "  The  Joint-Stock  Companies  Act,  1856,"  19  and  20  Vict. 

c.  47,  it  is  necessary  to  notice  an  Act  passed  for  its  amendment,  20  and  21 

Vict.  c.  14,  to  be  cited  as  "  The  Joint-Stock  Companies  Act,  1857,"  since 

which  there  have  also  been  passed  ''  The  Joint-Stock  Banking  Company's 

"  Act,  1857,"  20  and  21  Vict.  c.  49,  and  "  An  Act  to  Amend  the  Joint-Stock 

"  Companies  Act,  1856,"  20  and  21  Vict.  c.  80.    The  last-mentioned  Acts 

introduce  various  amendments  and  alterations  on  the  Principal  Act.     The 

following  is  a  short  summary  of  the  chief  provisions  of  these  Acts,  the  notice 

of  the  Principal  Act  being  retained  in  the  terms  set  forth  in  the  first  edition. 

For  practical  purposes  the  Acts  themselves  must  be  referred  to. 

The  Joint'Stock  Companies  Act^  1856,  does  not  apply  to  associations  for  the  Act  1856. 
purposes  of  banking  or  insurance.    Part  I.  regulates  the  constitution  and 
incorporation  of  companies  and  associations  under  the  Act.     It  enacts  that  §  3- 
seven  or  more  persons,  by  subscribing  their  names  to  a  Memorandum  of  Asso- 
ciation, in  the  form  prescribed  by  the  Statute,  and  by  complying  with  the 
statutory  requisites  in  regard  to  registration,  may  form  themselves  into  an  in- 
corporated Company  with  or  without  limited  liability.     Not  more  than  twenty  §  4. 
persons  shall,  after  3d  November  1856,  carry  on  in  partnership  any  trade  or 
business  having  gain  for  its  object,  unless  they  are  registered  as  a  Company 
under  the  Act,  or  are  authorized  to  carry  on  business  by  Private  Act  of  Par- 
liament|  or  by  Boyal  Charter  or  Letters  Patent ;  and  where  any  persons  carry   > 
on  business  contrary  to  this  provision,  each  person  shall  be  severally  liable 
for  the  whole  partnership  debts,  and  may  be  sued  for  the  same  without  joinder 
in  the  action  of  any  of  the  other  partners.     Every  subscriber  of  the  memo-  §  s. 
randum  of  association  must  take  at  least  one  share  in  the  company,  and  the 
number  of  shares  taken  by  each  subscriber  must  be  set  opposite  his  name  in 
the  memorandum  of  association,  and  upon  the  Incorporation  of  the  company 
[ic  is  entered  upon  the  register  of  shareholders  as  a  shareholder  to  the  extent 
>f  the  share  so  taken.    The  memorandum  of  association  may  be  accompanied  a^  9  &  10. 
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Appendix,     by  articles  of  association  prescribing  special  regulations  for  the  company ;  but 
if  no  such  regulations  are  prescribed,  the  regulations  of  the  company  shall  be 

S  12.  deemed  to  be  those  contained  in  Schedule  B,  appended  to  the  Act.  The 
memorandum  and  articles  of  association  are  delivered  to  the  registrar  of  asso- 
ciations, who  retains  and  registers  them.  The  registrar  then  certifies  that 
the  company  is  incorporated,  and  in  the  case  of  a  limited  company,  that  the 

S  13.  company  is  limited ;  and  the  subscribers  of  the  memorandum,  as  well  as  other 
persons  who  shall  become  shareholders  from  time  to  time,  become  thereupon 
a  body  corporate  by  the  name  prescribed  in  the  memorandum  of  association, 
having  a  perpetual  succession  and  a  common  seal,  and  with  power  to  hold 

S  15.  lands.  As  soon  as  the  registrar  grants  a  certificate  of  incorporation,  the  com- 
pany may  issue  their  shares,  such  shares  being  personal,  and  not  real,  estate. 
In  §§  16  et  seq.y  the  Act  provides  for  a  register  of  shareholders  being  kept. 

§  19*  No  notice  of  trust  shall  be  entered  on  the  register  or  receivable  by  the  com- 
pany, the  person  alone  whose  name  is  entered  in  the  register  being  for  the 
purposes  of  the  Act  to  be  deemed  a  shareholder.  Schedule  F  provides  a  form 
of  transfer  of  shares,  but  the  transferrer  remains  the  holder  of  his  share  till 

I  20.         the  transferree  is  entered  in  the  register  book.     A  certificate  of  shares  under 

§  21.         the  company's  seal  is  primA  facie  evidence  of  a  shareholder's  title  thereto. 

I  22.  Unpaid  calls  are  to  be  deemed  a  debt  due  by  the  shareholders  to  the  com- 
pany. 

Part  II.  of  the  Statute  provides  for  the  management  and  administration  of 

§  28.         joint-stock  companies.     There  is  to  be  a  registered  office ;  and  every  r^:is- 

§  30.  tered  limited  company  must  have  its  name  affixed  to  the  outside  of  such  office. 
The  name  must  also  be  engraven  upon  the  seal,  and  mentioned  on  official 
publications ;  and  also  in  all  bills  of  exchange,  promissory  notes,  indorsements, 
checks,  and  orders  for  money  or  goods  purporting  to  be  signed  by  or  on  behalf 
of  the  company,  and  in  all  bills  of  parcels,  invoices,  receipts,  and  letten  of 

§  38.  credit  of  >the  company.  No  company  shall  be  entitled,  widiout  the  sanction 
of  the  Board  of  Trade,  granted  by  license  in  the  form  of  Schedule  O.,  to  hold 

§  89.         more  than  two  acres  of  land.     There  is  a  provision  against  any  registered 

§  41.  company  carrying  on  business  with  fewer  than  seven  shareholders.  Any 
contract  which,  if  made  between  private  persons,  would  require  to  be  in 
writing,  and  signed  by  the  parties,  may  be  made,  varied,  or  diacharged  on 
behalf  of  the  company,  in  writing  signed  by  any  person  acting  nnder  the 
express  or  implied  authority  of  the  company;  and  any  contract  which,  if 
made  between  private  persons,  would  be  valid  though  made  by  paiole  ooly 
without  being  reduced  into  writing,  may  be  made,  varied,  or  discharged  on 
behalf  of  the  company  by  any  person  acting  under  its  express  or  implied 
authority,  all  such  contracts  being  binding  upon  the  company  and  their  sac- 
§  42.  cessors,  &c.  A  registered  company  may,  by  writing  under  its  seal,  empower 
an  attorney  to  execute  deeds  abroad,  and  the  deed  signed  by  such  attorney, 
§  43.  and  under  his  seal,  is  declared  binding  on  the  company.  A  bill  or  promissory 
note  shall  be  deemed  to  have  been  made,  accepted^  or  indorsed  on  behalf  of  a 
registered  company,  if  made,  accepted,  or  indorsed  in  the  company's  name  by 
§  46.  any  person  acting  under  the  company's  express  or  implied  authority.  In  any 
bond  and  disposition  in  security  made  according  to  Scotch  Law  by  any  regis- 
tered company,  there  shall  be  implied  the  foUowing  obligati(m8|  unless  words 
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expressly  negativing  such  obligations  shall  be  contained  therein,  viz. : — An     Appendix. 
obligation  on  the  part  of  the  company  to  pay  the  money  thereby  secured,  with 
interest;  an  undertaking  that  they  have  power  to  convey  the  property  declared 
to  be  conveyed  to  the  heritable  creditors  free  from  incumbrances,  and  an  ob- 
ligation to  make  and  execute  at  the  expense  of  the  company  in  favoar  of 
the  heritable  creditor,  or  any  person  claiming  through  him,  any  further  deed 
necessary  to  give  validity  to  the  security ;  and  if  a  power  of  sale  is  thereby 
given,  it  shall  imply  an  authority  to  sell  by  public  auction,  or  private  contract, 
altogether  or  in  parcels,  and  to  make,  rescind,  or  vary  contracts  of  sale  or 
re-sale,  without  being  liable  for  loss ;  and  also  an  authority  to  give  effectual 
receipts  for  purchase-monies.     The  bond  and  disposition  in  security  may  be 
in  the  form  of  Schedule  I,  and  must  be  registered  in  the  Register  of  Sasines. 
In  any  disposition  of  heritable  property  granted  by  a  registered  company  §  ^^' 
there  shall  be  implied,  unless  such  implication  be  expressly  excluded,  an  obli- 
gation of  absolute  warrandice,  and  an  obligation  to  complete  the  company's 
title  at  its  own  expense,  so  far  as  necessary  to  give  effect  to  such  disposition, 
and  an  obligation  to  grant,  also  at  its  own  expense,  any  further  necessary 
deeds.    Any  summons,  notice,  writ,  or  proceeding,  requiring  authentication  I  ^^* 
by  the  company,  may  be  signed  by  any  director,  secretary,  or  other  authorized 
officer,  and  need  not  be  under  seal,  and  may  be  in  writing  or  print,  or  partly 
in  writing  and  partly  in  print. 

Part  III.  Provides  for  the  winding-up  of  joint-stock  companies,  either 
voluntarily  or  judicially. 

Part  IV.  Provides  for  the  constitution  and  conduct  of  the  registration  office 
of  companies ;  and  by 

Part  y.  Former   acts  are   repealed,  and  various  temporary  provisions 
enacted. 

The  Joint-Stock  Companies  Act,  1857,  repeals  the  4th  section  of  the  Prin-  Act  1857. 
cipal  Act,  and  re-enacts  its  provisions,  varied  in  expression.     It  is  now  made 
applicable  to  more  than  twenty  persons  carrying  on  in  partnership  *'  any  trade 
"  or  business  having  for  its  object  the  procurement  of  gain  to  the  partnership." 
Anj  person  may  now  obtain  from  the  registrar,  on  payment  of  five  shillings,  §  4- 
a  certificate  of  the  incorporation  of  any  company.     Power  is  given  to  limited  §  5. 
companies  to  convert  paid-up  shares  into  stock,  and  regulations  are  made  in 
regard  to  registering  shareholders. 

Additional  powers  are  given  to  facilitate  the  winding-up,  under  Part  III.  §§  n,  22. 
of  the  Principal  Act ;  and  the  provisions  of  the  Principal  Act  are  in  some 
respects  amended. 

The  provisions  of  Part  V.  of  the  Principal  Act  are  in  some  respects  altered  §§  23,  25,  26, 
and  amended.  and  27. 

Where  a  limited  company  is  pursuer  in  an  action,  the  judge  may,  if  it  §  24. 

be  proved  to  his  satisfaction  that  there  is  reason  to  believe  that  if  the  defender 

is  saccessful  the  company's  assets  will  be  insufficient  to  pay  his  costs,  require 

sufficient  security  to  be  given  for  the  costs,  and  sist  procedure  until  it  is 

»jiven. 

Section  28  sets  forth  the  penalties  and  consequences  ensuing  on  default  in 

t  he  reg^tration  of  a  company  required  to  be  registered  under  the  Act.    These 
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Barkimg  Com- 
PAWIB8  Act, 
1857,  §  2. 


6  4. 


§6. 


§  12. 
13. 


§  15. 
§16. 

§19. 


are  that  (1)  the  Company  shall  be  incapable  of  suing,  but  may  be  sued ;  (2) 
no  dividend  shall  be  payable ;  (3)  each  Director  or  Manager,  for  each  day 
Company  is  in  default,  shall  incur  a  penalty  of  £5,  which  may  be  recovered 
by  any  person  for  his  own  use ;  but  die  de&ult  shall  not  render  the  Company 
illegal. 

An  existing  Company  authorized  to  register,  having  a  portion  of  its  capital 
converted  into  stock,  shall  register  the  amount  of  the  stock  belonging  to  the 
Company,  and  names  of  persons  who  were  holders. 

The  Joint  Stock  Banking  Companies  Aeif  1857.— The  Joint  Stock 
Companies  Acts  1856,  1857,  are  incorporated  with  this  Act.  The  second 
section  of  the  Act  of  1856  is  repealed  in  so  Cbut  as  relates  to  persons  associated 
together  for  the  purposes  of  banking;  but  no  Banking  Company  shall  be 
registered  as  a  limited  Company. 

Existing  Banking  Companies  in  Scotland  formed  under  the  Act  10  Vict, 
c.  75,  are  required  to  register  on  or  before  1st  January  1858.  The  conse- 
quences of  default  in  registration  are  similar  to  those  above  noticed  as  con- 
tained in  section  28  of  the  Act  of  1857. 

Banking -Companies  of  seven  or  more  persons,  with  a  fixed  capital  divided 
into  shares,  also  of  fixed  amount*  legally  carrying  on  business  before  the  pass- 
ing of  the  Act,  and  not  required  to  register,  are  authorized  to  register  under 
the  Act. 

The  Act  10  Vict  c.  75,  is  repealed  as  respects  future  Banking  Companies, 
and  other  Banking  Companies  after  registration. 

New  Banking  Companies  consisting  of  seven  or  more  persons  may  register 
under  the  Act  as  a  Company  other  than  a  limited  Company,  provided  capital 
is  divided  into  shares  of  not  less  than  £100  each.  Not  more  than  ten  penons 
shall  form  themselves  into  a  Banking  Company,  or  carry  on  such  business 
without  registration. 

The  nineteenth  section  of  Principal  Act  1856  not  to  apply.  Provision  is 
made  for  the  transfer  to  the  Company  itself  of  heritable  and  moveable  estate 
vested  in  trustees  for  a  Company  afterwards  registered. 

This  Act  does  not  afiect  the  Act  9  Vict,  c  38,  or  any  other  Act  relating 
to  the  issue  or  circulation  of  bank  notes. 


Ambndmert 
Act,  1867. 


Act  to  amend  Joint  Stock  Companies  Act^  1856,  (25th  August  1857.) — 
The  purpose  of  this  Act  is  to  enact  that,  in  so  far  as  relates  to  Insurance 
Companies,  the  Act  7  &  8  Vict.  c.  110,  or  any  other  Act  amending  the  same, 
is  not  repealed  by  the  Acts  of  1856  and  1857. 


P.  676,  footnote. 

A  party  having  executed  a  mortis  causd  trust-disposition  in  favour  of  cer- 
tain trustees,  thereafter  in  a  codicil  recalls  the  nomination  of  the  original 
trustees,  and  nominates  certain  other  parties,  but  without  any  dispositive 
words.  Does  the  dispositive  clause  in  the  trust-deed  become  inept  in  conse- 
quence of  the  recall  of  the  disponees  without  a  fresh  disposition  in  fiivour  of 
the  new  nominees,  so  that  the  estate  falls  to  the  heir-at-law  ?    This  question 
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received  discussion  in  MackilUgin  v.  MackiUiginj  23d  November  1855,  and     Appendix. 
the  opinions  of  the  Court  were  in  favour  of  the  validity  of  the  trust-deedi  and 
of  the  competency  of  the  new  trustees  making  up  a  title  directly  under  that  ^^  ^'  ^' 
deed.    *^  The  requirement  of  the  law  having  been  satisfied  by  the  truster 
'*  inserting  in  the  original  instrument  a  good  dispositive  clause,  subject  to  an 
*^  unqualified  power  of  altering  the  same,  and  there  being  also  a  good  nomi- 
"  nation  of  trustees  at  the  time  of  the  completion  of  the  settlement  by  its 
"  quasi  delivery  on  the  death  of  the  granter,  the  Lord  Ordinary  does  not 
"  think  that  the  validity  of  the  instrument  at  the  latter  date  would  be  affected 
"  by  the  circumstance  that,  during  the  intermediate  period,  and  while  the 
''  trnst-settlement  was  only  in  cursu  of  being  completed,  one  set  of  parties 
"  had  been  substituted  for  another  as  trust-disponees.  He  knows  of  no  antho- 
*'  rity  or  principle  for  holding  that  the  settlement  would  be  nullified  by  such 
"  a  proceeding  having  taken  place  at  a  time  when  no  right  either  in  trust  or 
"  otherwise  had  been  vested  in  the  trustees  or  donees  ori^ally  named,  and 
''  when  the  dispositive  act  had  not  yet  been  completed  by  delivery  of  the 
*^  instrument.    The  codicil,  being  as  much  a  part  of  the  general  settlement  as 
'*  if  it  had  been  added  to  the  original  instrument  itself  before  it  was  subscribed, 
"  must  be  read  along  with,  and  as  part  of  it.    And,  as  in  the  settlement,  when 
''  its  parts  are  thus  read  together,  there  was,  at  the  date  of  its  qucui  delivery 
''  by  the  death  of  the  granter,  a  good  dispositive  clause  with  a  good  nomination 
'^  of  disponees,  the  defender's  objection  appears  to  be  groundless  on  principle, 
"  and  unsupported  by  authority ;"  per  Lord  Gurriehill,  Ordinary.     The 
Lord  Justice-Clerk  Hope  observed : — "  For  some  years  before  the  death  of 
''  the  late  Mr.  Jamieson,  I  had  occasion  to  consider  a  variety  of  cases  in 
''  consultation  with  him ;  and  we  both  held,  that,  under  such  a  deed  as 
'^  we  have  here,  and  similar  clauses  in  latter  codicils,  the  trustees  subse- 
'^  quently  nominated  had  an  undoubted  right,  as  much  as  if  the  original 
^^  nomination  in  the  trust-deed  had  remained  unaltered,  to  complete  their  title 
at  once  by  infeftment  on  the  trust-deed,  and  that  such  infeftment  was  regular, 
apt,  and  valid,  in  point  of  strict  conveyancing ;  and  that  the  changes  and 
*^  alterations  in  the  nomination  of  trustees  had  no  effect  on  the  conveyance  in 
^'  tmst,  whoever  might  be  named.''    .    •    •    ''  The  truster  by  an  after-codicil 
*'  alters  the  trustees,  makes  a  new  set,  or  adds  or  substitutes,  as  he  thinks 
**  proper.     Then,  what  is  the  effect  of  this,  the  trust-deed  being  declared  to 
'^  remain  valid  in  so  far  as  not  altered  ?    Why,  that  these  parties  are  made 
disponees,  and  their  names  are  substituted  for,  or  added  to,  the  original  list. 
What  words  he  employs  are  of  no  moment,  for  his  power  under  this  reser- 
vation, emd  equally  without  the  reservation^  is  absolute  over  an  alterable 
mortis  causd  settlement.     Whether  he  says,  I  nominate  so  and  so  to  be 
**  trustees— or  I  direct  the  names  of  A.,  B.,  and  C,  to  stand  in  the  dispositive 
clanse  of  my  trust-deed,  as  if  I  had  from  the  first  therein  inserted  them — or, 
I  now  give,  grant,  and  dispone  to  A.,  B.,  and  C,  instead  of  to  D.,  E.,  and 
F,j  as  Uie  future  disponees  under  my  trust-deed— or  in  whatever  form — ^the 
"  resnlt  is  the  same,  and  either  form  is  equally  good.    There  is  in  the  original 
deed  a  conveyance  to  trustees  good  and  effectual,  and  without  any  mid- 
Impediment.    He  puts  into  that  conveyance,  by  virtue  of  his  reserved,  or 
inherent,  power  over  his  own  deed,  new  trustees  or  disponees.    The  term 
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Appbhdiz.  ^'  trustees  is  the  same  as  dispaneea  in  sach  a  case,  for  the  nominatioii  of  troB- 
*'  tees  under  a  trust-diBposition,  by  the  force  of  the  nomination  of  them  as 
"  trostees,  makes  them  trust-disponees.  Tmstees  in  such  codicils  mean  tmst- 
'*  disponees ;  and  as  there  is  a  disposition  to  trost-disponees  origiually,  that 
"  remains  operative  in  favour  of  all  who  may  be  named,  although  the  whole 
^<  named  in  the  original  deed  have  been  recalled,  and  displaced  out  of  the 
"  trust-conveyance  as  it  originally  stood.  Hence,  the  conveyance  is  at  once 
^*  one  to  the  new  trustees.  That  the  original  clause  of  conveyance  does  not 
"  add,  '  or  to  such  other  persons  as  I  may  name,'  is  of  no  moment,  for  the 
*^  power  of  alteration,  whether  under  reservation  or  at  common  law,  imports 
*'  a  power  so  to  alter  the  mere  nomination  of  disponees,  the  conveyance  to 
^*  trustees  remaining  effectual  to  all  who  are  named." 


EBRATA. 

PagB  471,  line  26,  for  compensation  read  confirmation. 

737,  ...  26,  for  after  the  date  of  it,  read  before  the  date  of  it. 
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Abebdbbs  Act,  see  EniaU. 
Acceptance  of  bins,  see  BiUs. 
Acceptance  of  deed,  necessary  to  complete 
its  effect,  X75;  different  modes  in  which 
acceptance  may  be  establishedi  ib. ;  writ* 
ten  or  verbal  declaration  sufficient,  ib. ; 
taking  benefit  onder,  or  recording  deed  suf- 
ficient, ib. 
Acceptilation,  see  Discharge. 
Accession,  deed  of,  see  Tnut-disponiionfor 

patfment  ofcredUors. 
Accessories,  external,  pass  as  part  and  perti- 
nent, 528. 
Accounts  open,  transference  of,  256. 
Accretion,  doctrine  of,  630 ;  in  case  of  an- 
cestor dying  uninfeft  there  is  no  accretion, 
633. 
Act  of  grace,  1696,  c.  32,  creditor  to  provide 
debtor  with  aliment  in  prison,  294;  libera- 
tion ensues  if  he  neglects  to  do  so  for  ten 
days,  ib. ;  Grown  must  aliment  debtor  im- 
prisoned for  taxes,  ib» 
Acts  of  Parliament,  see  S^tutea. 
Acts  of  Sederunt: — 2Sd  November  1613, 
280,  281 ;  Qth  June  1661, 515 ;  mh  Feb- 
ruary 1680,  832  ;  SUt  March  1685,  744 ; 
2d  November  1695,  398;  Wth  February 
1708, 596,  794;  2Sd November  1711, 741 ; 
13^  February  1730,  45;   lOth  August 
1754,  746 ;  17lA  Jawuary  1756, 563,  740 ; 
14Mi>ecefn(er  1756, 824;  l^h  December 
1805,  303;   Uth  July  1808,  789;  24lA 
December  1838,  248,  283,  310. 
Adfaehum  pra»tandum — obligations,  not  di- 
visible, 207 ;  cautioner  cannot  be  applied 
to  nntU  principal  discussed,  210;  statu- 
tory limitations  does  not  apply  to  such  ob- 
ligations, 218. 
Ad/undandam  juriedieUonemf  see  Arreet' 

ment. 
Aoljadication  in  implement — its  purpose, 
751 ;  where  against  granter  of  an  obliga- 
tion  to   convey,  752;  grounds  of  action 
znnst  be  statecl,  ib. ;  fatal  effect  of  error  in 
reciting  date,  ib.\    conclusions  of  sum- 
mons, lb. ;  decree  is  warrant  for  charter  of 
adjudication,  ib. ;  decree  may  contain  war- 
rant of  infeftment,  ib, ;  where  granter  of 
minate  was  not  infeft,  sasine  may  proceed 
on  title  granted  by  his  author,  w ;  is  pro- 
duction of  defender's  title  necessaiy  ?  753. 
'where  granter  of  obligation  is  dead,  pro- 


before  Lands  TS'afnsferenee  Act,  ib. ;  let- 
ters of  general  charge,  ib. ;  summons  of 
constitution,  ib. ;  decree  of  constitution,  ib. ; 
special  charge,  ib. ;  general  special  charge, 
754 ;  summons  of  adjudication  in  imple- 
ment, ib. ;  procedure  where  heir  appeared 
and  renounced,  ib. ;  decree  of  constitution 
cognitionis  causa,  tb.;  adjudication  contra 
hmreditatemjaeentem,  ib. 

procedure  against  heir  unentered,  upon 


cednre  against  his  heir,  753;  procedure 


his  own  obligation,  754. 

procedure  since  Lands  J^ans/erence 

Act,  754;  letters  of  general,  special,  and 
general  special  charge  abolished,  754 ; 
procedure  under  new  forms,  755 ;  summons 
of  adjudication  may  be  combined  with  sum- 
mons of  constitution,  when  heir  is  expected 
to  renounce,  ib. ;  separate  summons  of  ad- 
judication necessary  where  heir  does  not 
renounce,  755. 

abbreviate  of,  755 ;  decree,  when  valid 

warrant  for  infeftment?  ib. ;  there  can  be 
no  legal  reversion,  756 ;  party  first  obtain- 
ing decree  has  preference,  ib. ;  preference 
given  to  second  abjudication  on  which  su- 
perior was  first  charged,  ib. ;  superior  can- 
not defeat  priority  of  another  party,  i5. 

Abjudication  on  trust-bond — effect  of  trust- 
bond  and  abjudication  as  a  tentative  title, 
769 ;  carries  only  such  right  as  the  heir 
is  entitled  to,  770 ;  its  use,  ib. ;  truster  can 
effectually  transact,  ib. ;  heir  liable  for  im- 
mediate ancestor's  debts,  if  ancestor  three 
years  in  possession,  ib. ;  tTvat-disposition 
and  abjudication  incompetent  when  title  of 
proprietor  is  ex  facie  good,  ib. ;  heir  must 
prove  his  propinquity  when  it  is  disputed, 
771. 

Adyudication  for  debt,  738, 832 ;  substituted 
for  apprising,  833;  special  abjudication, 
t&. ;  power  ofredemption  within  five  years, 
ib.',  general  adjudication, i&.;  special,  prac- 
tically abolished,  ib. ;  form  of  summons, 
ib. ;  aecree  may  contain  warrant  to  infeft, 
ib. ;  registration  of  abbreviate,  834 ;  pari 
passu  preference  of  adjudications  within 
year  and  day,  793,  834 ;  what  diligence  is 
necessary  to  make  adjudication  effectual, 
793;  adjudger's  right  redeemable  during 
legal,  834 ;  declarator  of  expiry  of  the  legal, 
A.;  must  be  followed  up  without  delay, 
835;  a^judger  need  not  produce  debtor's 
title,  ib.;  a^jndger  must  nave  regard  to 
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state  of  title,  ib. ;  groundB  and  warrants 
of,  836. 

Adjudication  in  eecnrity,  835;  has  no  legal,  tb. 

Adjudications,  reffisterof,  its  purpose,  162. 

Administration,  nusband's  rieht  of--difPer- 
enoe  between  it  and  nis  mantis  36 ;  may  be 
discharged,  37  ;  and  excluded,  437 ;  how 
it  maybe  excluded,  438;  and  by  whom, 
ib. ;  what  is  sufficient  exclusion,  ib. ;  move- 
able property,  from  which  it  is  excluded, 
must  be  kept  in  a  distinct  form,  and  inven- 
toried, ib. ;  husband's  consent  to  leases 
of  wife's  heritage  necessary,  37 ;  if  wife  a 
minor  she  may  reduce  on  minority,  and 
lesion,  deed  granted  with  consent  of  her 
husband,  38. 

Administration,  English  letters  of— not  ne- 
cessary to  haye  authentication  of,  143. 

Agent  and  client — agent's  responsibility,  39 ; 
gilts  from  ch'ent  to  agent,  52. 

Agreements,  list  of— exempt  from  stamp- 
duty,  87 ;  duty  payable  on  other  agree- 
ments, 88;  enactments  as  to  stamping, 
agreements  and  charter-parties,  98. 

Agreement,  yerbal,  for  sale  of  land — validate 
ed  rei  tnteroeniu,  181. 

Alienation  of  Feu,  see  Feu, 

Aliens,  formerly  could  not  take  heritage  by 
succession,  46 ;  proyisions  of  Act  7  &  8 
Vict.  G.  66,  »6. ;  former  Statutes  affecting 
rights  of  aliens,  ib. 

Aliment  to  prisoners,  see  Ad  of  Oraee. 

Alimentaiy  funds,  cannot  be  assigned  ex- 
cept  fur  alimentary  debts,  253;  are  not 
arrestable,  312. 

Allodial  tenure,  merged  in  the  feudal  sys- 
tem, 492;  examples  of,  in  Scotland,  (1.) 
Crown  property,  (2.)  Church  property,  (3.) 
udal,  499. 

Ambiguity,  patent  and  latent,  in  instru- 
ments, distinction  of,  552. 

Annuity — an  annuity  is  heritable,  206 ;  pay- 
able de  die  in  diem^  under  apj^rtionment 
Act,  ib.;  arrestment  of  annuities,  312. 

Apportionment  Act,  4  &  5  Will.  IV.  c.  22, 
neld  to  apply  to  Scotland,  206;  makes 
annuities  payable  dediein  diem,  ib. ;  ap- 
plies to  an  heir  of  entail,  705. 

Apprehension  of  debtor  without  imprison- 
ment sufficient  to  make  notour  bankrupt, 
293 ;  not  essential  for  messenser  to  touch 
debtor  with  his  wand  of  peace  for  such  im- 
prisonment, ib. 

Apprentice,  see  Indenture. 

Approbate  and  Beprobate,  doctrine  of,  475, 
666. 

Arbiters,  see  Submiuion, 

Arrestment,  difference  between  this  and 
poinding,  304 ;  its  nature  and  effect,  ib. ; 
wmdjiae  payment,  where  arrestee  was  ig- 
norant of  arrestment  sustained,  310. 

tn  u>ho$e  hands  to  be  made^  competent  in 

the  hands  of  a  seller  of  goods  not  aeKvered 
at  his  own  instance,  io. ;  incompetent  to 
arrest  in  the  hands  of  the  debtor  himself, 
308;  arrestee  must  be  indebted  to  his 
debtor,^  ib. ;  creditor  of  a  company  may 
arrest  in  the  hands  of  a  partner,  deotor  to 
the  company,  ib  ;  arrestee  must  be  directly 


indebted  to  the  debtor,  308 ;  may  be  aaed 
to  attach  funds  owing  to  representatlycs 
of  debtor,  ib. ;  proyisions  of  Court  of  Ex- 
chequer Act  as  to  diligence  against  repre- 
sentatives, 309  ;  arresSnent  is  in  hands  of 
guardian  where  party  cannot  act  for  him- 
self, ib» ;  sustained  wnen  used  in  the  hands 
of  a  minor  without  service  on  curators,  ib. ; 
arrestee  must  be  in  possession  of  subject 
arrested,  310 ;  if  used  before  possessioo,  it 
is  inept,  ib. ;  nature  of  possession  required, 
ib. ;  nimiture  in  furnished  house  not  ar- 
restable in  tenant's  hands,  ib. ;  nor  hone 
in  smithy  in  smith's  hands,  ib. 

Arrestment  {oontinued^^  wkat  property  arregt- 
abUy  311 ;  all  moveable  property  to  which 
debtor  has  right,  ib. ;  sums  owing  by  bonds, 
contracts,  and  personal  obligations  not  fol- 
lowed by  infeftment,  arrestable,  ib. ;  sum  in 
heritable  bond,  infeftment  not  being  record- 
ed, found  arrestable,  ib, ;  price  of  heritable 
property  in  hands  of  trustees  arrestable,  ib.; 
Tonds  specially  destined  as  by  consignment 
in  bank  not  arrestable,  ib, ;  nor  alimentary 
funds,  312 ;  nor  pensions,  ib. ;  nor  salaries 
of  judges,  %b. ;  nor  wages  of  servants,  ftc, 
save  so  far  as  exceeding  a  proper  mainte- 
nance, ib. ;  minister's  stipend  is  arrestable, 
ib. ;  bills  cannot  be  arrested,  ib. ;  nor  fu- 
ture debts,  ib. ;  but  different  where  obliga- 
tion entered  into  but  payment  postponed, 
ib. ;  subject  may  be  under  litigation,  ib. ; 
what  arrestment  of  current  rents  and  an- 
nuities attaches,  ib.  313. 

-—  otehipSf  execution  is  by  direct  attach- 
ment, 308.     See  8k^ 

—  neoBu$  created  by,  313 ;  to  what  extent 
arrestment  subsists  after  death  of  arrestee, 
ib. ;  it  subsists  after  death  of  common 
debtor,  ib. 

^^  adfundandamjuriedictionenijneoesBarj 
where  debtor  is  a  foreigner,  306 ;  rMjuires 
separate  letters,  ib. ;  when  jurisdiction 
founded,  summons  may  be  raised  and  ar- 
restment used  on  dependence,  ib, ;  opinion 
that  arrestment  ad  fund.jur,  imposes  a 
nertfs  on  the  property,  ib. ;  unnecessary  in 
action  of  multiplepoindin^,  ib. 

•^—  on  dependence  of  oefton,  may  proceed 
on  summons  raised  and  signeteo,  305; 
arrestment  may  be  used  before  execution 
of  summons,  ib. ;  null,  unless  summons  exe- 
cuted and  called  within  a  limited  time,  t6. ; 
warrant  to  arrest  may  be  in  summons,  ib. ; 
competent  at  an^  period  of  the  liti^ratioii, 
ib. ;  effect  of  vitiation  in  warrants,  ib.  806. 

in  security  where  debtor  vergens  adin- 

opiatOy  306 ;  proceeds  on  liquia  ground  of 
debt,  of  whicn  term  of  payment  not  yet 
arrived,  with  letters  of  arrestment,  ib, 

—  m  exeevtuMy  nature  of,  307 ;  may  pro- 
ceed on  (1.)  special  letters  of  arrestment  on 
liquid  ground  of  debt,  ib.  ;  (2.)  letters  of 
homing  and  poinding,  ib. ;  (8.)  warrant  in 
extract  decree,  t6. 

how  executed^  by  service  of  schedule  on 

arrestee,  307 ;  terms  of  schedule,  ib. ;  re- 

?ui8ites  of  execution,  see  Execution  cf 
Charge;  Sh^M,  arre$tment  ot 


IHDBZ. 


863 


Arrestment,  EdieUjH — ^will  may  contain  war- 
rant to  arrest  in  hands  of  persons  forth  of 
Scotland,  307  ;  debtor  is  protected  against 
ignorant  IxmA  fde  payment,  309 ;  it  is 
made  at  office  of  edictal  citations,  310 ; 
Bhould  be  notified  to  agent  for  arrestee,  t6. 

Re^iaU  of,  remarks  on,  314;  effectually 

recalled  by  letter,  though  written  under 
false  impressions,  ib. 

CcmpetUion  of,  criterion  is  priority  of 

time,  314 ;  competition  with  intimation  of 
assignation,  ib. ;  when  ranked  pari  passu, 
lb. ;  modes  of  preventing  preferences,  ib. 

Preserwtion  of,  arrestments  now  pre- 
scribe in  three  years,  315 ;  mode  of  reckon- 
ing in  fntare  and  contingent  debts,  ib* 

Assignation,  legal,  234 ;  may  be  mere  act  of 
law,  as  marriage,  ib. ;  or  judicial  sentence, 
as  confirmation,  ib, 

its  original  form,  234 ;  its  history,  ib. ; 

formerly  creditor  conld  not  force  a  dif- 
ferent creditor  on  his  debtor,  ib. ;  re- 
medy^  introduced  in  England,  235;  but 
creditor  could  only  grant  a  mandate  to  re- 
cover, ib. ;  difference  between  forms  of 
transferring  moveable  rights,  236 ;  the 
debt  assigned  must  not  have  been  paid  to 
original  debtor,  ib. ;  assignee  must  know 
the  fact  of  debt  not  having  been  paid,  ib. 
clauses  of,  the  narrative,  237 ;  cause  of 


granting,  i6. ;  the  assi^ing  clause,  238  ; 
destination  where  bona  excludes  execu- 
tors, 239 ;  the  grounds  of  debt  are  aa- 
Bigned,  t&. ;  no  vocu  signatcB  in  assigning 
clause,  240 ;  clause  of  warrandice,  f6.,  see 
Warrandice;  warrandice  from  fact  and 
deed  leaves  warrandice  dd)itum8ube8sevui' 
touched,  241 ;  rules  regarding  warrandice, 
ib. ;  clause  of  delivery  of  ground  of  debt^ 
its  purpose,  239|  240.  Registration  and 
testing  clause,  boq  Beffitiraiionf  Testing 
clause;  must  be  delivered  to  receive  effect, 
242 ;  delivery  completes  title  of  assignee  as 
regards  cedent,  ib. 

Assignation,  intimation  of'— principle  upon 
which  it  is  founded,  242 ;  it  is  analo- 
pr<^>us  to  delivery  of  corporeal  moveables, 
-U). ;  it  is  essential  to  complete  assignee's 
right,  243 ;  it  removes  ftind  from  cedent's 
control,  244;  assignation  first  intimated 
IK  preferable,  244 ;  right  remains  in  cedent 
till  assignation  be  intimated,  ib.\  opera- 
tion of  sequestration  in  vesting  trustee 
with  estate,  245 ;  an  Enelish  deed  of  as- 
si(^ment  pleaded  on  in  Scotland  requires 
intimation,  251. 

notarial    intimation  of— its    purpose, 

246,  its  form,  ib. ;  assignee  is  the  proper 
party  to  make  intimation,  247  ;  same  per- 
son cannot  be  procurator  and  notary  in 
the  intimation,  t&. ;  assignation  most  be 
produced  at  intimation,  ib. ;  and  execution 
of  intimation  must  beiar  that  it  was  pro- 
duced, ib.;  statement  in  schedule  must 
identify  the  debt,  ib. ;  hour  as  well  as  date 
should  be  inserted,  tb. ;  intimation  to  be 
made  at  debtor's  dwelling  if  he  be  not 
f<Mind  personally,  ib. ;  form  of  intimation 
when  aebtor  is  abroad,  248;  it  must  be 


judicial,  ib, ;  when  more  than  one  debtor, 
intimation  to  one  is  sufficient,  ib. ;  but 
another  debtor  is  not  in  maldjide  to  pay 
to  cedent,  ib. ;  intimation  to  a  company  or 
incorporation,  ib. ;  when  to  a  company  it 
should  be  entered  in  their  books,  249;  this 
mode  usual,  but  voluntary  consent  of  the 
company  is  necessary  for  such  intimation, 
t&. ;  if  consent  not  given,  intimation  should 
be  given  to  all  the  officers,  ib. ;  intimation 
by  notary  not  essential  to  the  validity 
of  an  assignation,  ib. ;  effect  of  debtor^ 

Srivate  knowledge  of  assignation,  ib. ;  is 
ebtor  having  private  knowledge  in  maid 
fide  to  pay  to  cedent?  ib.]  communing 
does  not  supply  place  of  intimation,  250. 

Assignation  (coniintied)^  equipollents  to  inti- 
mation— 1.  judicial  acts  are  such,  250 ;  2. 
debtor's  written  engagement  to  pay,  ib. ;  3. 
payment  of  interest,  tb. ;  notification  to  fac- 
tor and  memorandum  made  in  books  of  his 
principal  is  sufficient,  ib. ;  4.  intimation  may 
be  proved  rebus  ijms  et  factis^  251 ;  legal 
and  judicial,  require  no  intimation,  251 ; 
intimation  unnecessary,  when  deed  is  re- 
gistered for  publication,  252 ;  or  when  the 
aebtor  is  a  party  to  assignment,  ib. 

its  effect,  wnen  completed,  252,  253  ; 

right  assi^ed  must  exist,  and  be  capable 
ot  transmission,  252  ;  cedent's  right  must 
be  of  a  transmissible  natnre,  253 ;  rights 
ei^'oyed  by  a  delectus  persona  are  intrans- 
missible, ib. ;  assignation  not  a  habile 
transmission  of  heritage,  253;  right  to 
exact  rents  may  be  assigned,  ib. ;  assignee 
is  vested  with  diligence  done  by  cedent, 
ib. ;  assignee  may  do  diligence  in  his  own 
name  even  after  the  death  of  the  cedent, 
254 :  or  in  the  name  of  the  cedent  if  alive, 
ib, ;  debt  maj  be  disproved  by  cedent's 
oath  before  intimation,  (&. ;  or  after,  if 
assignation  be  proved  to  be  gratuitous, 
255;  effect  of  completed  assignation  where 
assignee  is  a  latent  trustee,  w, ;  exception 
to  nUe  <issi^natu8  utUurjure  auctoris,  ib. 

variety  in  form  of — transference  of  open  ♦ 

accounts,  256;  assignation  of  policies  of 
insurance,  257 ;  of  salaries  of  offices,  258 ; 
of  patents  and  copyrights,  t&.;  of  bank 
stock,  ib, 

of  writs,  clause  of,  in  charter,  537 ; 


purpose  of  clause  is  to  vindicate  the  gran- 
tee's right,  t6. ;  form  of  clause,  538 ;  use 
of  assignation  to  writs,  ib. ;  clause  in  dis- 
position with  double  manner  of  holding, 
615;  is  it  implied?  616;  its  effect,  i&.; 
does  not  transmit  obligation  to  relieve  of 
stipend,  ib, 

—  of  rents,  538  ;  use  of  clause,  539 ;  in 
disposition  with  double  manner  of  holding, 
617-618 ;  new  form,  ib, 

of  writs  and  rents,  warrandice  of,  539. 


Assi^ee  of  decree,  may  obtain  warrant  for 
diligence  in  his  own  name,  284. 

Attainted  persons,  forfeiture  of  estate  to 
Crown,  46 ;  rights  of  others  not  affected  by 
forfeiture,  ib. ;  cannot  plead  incapacity  to 
contract  in  bar  of  their  own  obligations,  ib. 

Attorney,  power  of,  see  Fadory. 
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Attorney,  duties  of,  in  giving  iasine,  650; 

his  warrant  was  anciently  purchased  from 

Chancery,  552  ;  requisition  of,  553. 
Awior  in  rem  mom,  trustee  cannot  be,  54 ; 

trustee  cannot  purchase  trust  property,  ib, ; 

commissioner  m  a  sequestration  cannot 

purchase  hankrupt^s  esUte,  ib. 
Authentication  of  deeds,  see  Ihed9 — stahi- 

torif  Bolenmiiiet. 


Baillie,  in  precept  of  sasine,  541  ;  who 
miffht  act  as  granter's  haillie,  542 ;  duties 
of  baillie  in  criTing  sasine,  550 ;  must  be 
named  and  designed  in  sasine,  552 ;  de- 
liyeiT  of  warrsnt  bv,  553. 

Bank  draft,  see  Draju—Bcmk. 

Bank  Stock,  mode  of  assignment  of,  258  ; 
bank's  forms  of  transfer  not  indispensable 
to  give  title  in  competition  with  a  third 
party,  «&. ;  form  of  intimating  assignment, 
259. 

Banking  Companies  may  sue  in  name  of 
officers,  412 ;  provisions  of  Joint  Stock 
Banking  Companies  Act  1857, 858;  Joint 
Stock  Acts  so  far  applyi  t6. ;  but  no  bank- 
ing company  shall  oe  registered  as  a 
limited  company,  A. 

Bankrupt,  his  obligations  granted  on  ere 
of  bankruptcy  accounted  fraud,  67,  232 ; 
provisions  of  Act  1696,  c.  5,  ib.  See  Bank- 
ing and  Sale. 

apprehension  for  debt  sufficient  to  make 

a  person  notour  bankrupt,  293  :  modes  of 
rendering  debtor  notour  bankrupt,  spe- 
cially set  forth  in  Bankniptey  ScotUmd 
Act,  293,  303.    See  SequeetraHon, 

Bankrnptey  (Scotland)  Act,  references  to. 
See  ae^iestrathn.  Mercantile. 

Barony,  union  implied  in,  556,  560,  788; 
eflfects  of,  788  ;  powers  of  jurisdiction 
abolished,  t&. ;  how  privileges  might  be 
obtained,  %b. 

Bastards,  were  formerly  incapable  of  making 
wills,  47;  disability  removed  by  6  &  7 
Will.  IV.  c.  22,  ib* ;  provision  to  illegiti- 
mate child  gives  a  jue  credUi^  434. 

Baton,  the  symbol  in  resignations,  547.  See 
SymbciU, 

Beneficium  divisionis.    See  CaiOumer. 

— .<-  ordinis.    See  Cautioner. 

Betting,  obligations  arising  out  of,  form  an 
illegal  consideration,  50 ;  provisions  of  9 
Anne  14,  t&. ;  of  5  &  6  Will.  lY,  c.  41,  51. 

Bills  of  Exchange — ^where  bill  or  promissory 
note  holograph  of  obligant  who  names 
himself  in  the  body,  subscription  is  not 
required,  134;  but  summary  diligence  is 
incompetent,  135 ;  acceptor  and  other  ob- 
ligante  liable  in  toUdum^  207 ;  even  though 
bound  as  cautioner,  209 ;  are  not  arrest- 
able, 312. 

—  terms  of  order  held  to  be  a  bill,  257. 

general  nature  and  histoiy,  317 ;  laws 

by  which  they  are  regulated,  318 ;  nature 
and  form  of  foreign  bills,  319;  nature, 
form,  and  definition  of  the  inland  bill,  320 ; 
nature  and  form  of  the  promissory  note, 
821. 


Bills  of  Exchange  (oofrttmied),  ntode  cf  ueimg 
and  effect  of;  must  be  accepted  to  create 
an  obngation,  322;  mode  of  transference 
i&.;  liabilities  of  drawer  and  indorser,  ib. 
mode  of  prot^^sting  for  non-pavment,  ib, 
mode  of  execution  bvsommary  luligence,  i^ 

-^—  capacity  of  parties  to  grant,  323 ;  simi- 
lar to  capacity  to  grant  deeds,  ib. 

— —  stamping,  323;  they  cannot  be  after 
stamped,  ib. ;  foreign  bills  now  Lear  stamp 
duty,  ib. 

.—  form  of,  323  ;  requisites  with  regard  to 
the  sum,  324 ;  mention  of  place  of  drawing 
when  requisite,  ib. ;  when  is  date  neces- 
sary? 325;  it  may  be  proved  by  parole 
evidence,  t^. ;  a  bill  witnout  a  date  will 
not  warrant  summaiy  dili^nce,  U>. ;  pe- 
nalty of  post-dating,  tb. ;  biUs  prove  their 
own  date,  i&. ;  effecte  of  this,  326 ;  indor- 
sation not  dated  presumed  to  be  of  date  of 
bill,  ib. ;  e£fect  of  this  presumption,  A. ; 
they  may  be  drawn  on  Sunday,  ib. ;  may 
they  be  accepted  on  Sunday  ?  tb. ;  term  of 
payment  need  not  be  inserted,  327 ;  in 
England  payable  on  demand  when  there  is 
no  term,  w. ;  usual  terms  inserted,  ib. ;  term 
when  inserted  must  be  clearly  expressed, 
ib. ;  may  be  made  payable  by  instalments, 

.  328;  the  order  or  promise  to  pay,  323, 
328 ;  must  be  absolute,  323  ;  name  of 
payee  without  designation  is  sufficient, 
328 ;  may  be  payable  to  bearer,  ib. ;  there 
must  be  no  contmgency  with  regard  to  the 
payee,  ib.;  payee  may  be  for  behalf  of 
another,  ib. ;  a  bon&fide  holder  may  insert 
his  name  in  a  blank  bill,  ib. ;  use  of  words, 
"  or  order,"  329 ;  and  "  or  bearer,"  ib. ; 
place  of  payment  need  not  be  inserted,  ib. ; 
unless  granted  for  money,  do  not  obtain 
the  statutory  privileges,  330 ;  sum  must 
be  payable  at  a  determinate  period,  t& ; 
the  words  ''  for  value  received'  not  neces- 
sary, »&.  345 ;  peed  not  be  in  re  mercato- 
fiA^  331 ;  the  address,  where  to  be  written, 

-  ib. ;  want  of  address  does  not  annul,  if  bill 
be  accepted,  ib* ;  drawer  need  not  be  de- 
signed, %b. ;  if  name  inserted  in  gremio  and 
bm  holograph,  drawer  need  not  subsciibe, 
ib. ;  but  this  does  not  warrant  summary 
diligence,  ib.  332. 

aooeptances  blank,  in  name  of  drawer  are 

probative,  331 ;  but  do  not  warrant  sum- 
mary diligence,  ib. ;  an  onerous  holder  may 
insert  his  name  as  holder,  332  ;  skeleton 
bills  are  vaUd  as  acceptances  by  anticipa- 
tion, 837  ;  may  be  drawn  and  indorsed  by 
drawer's  mark,  332  ;  effect  of  contingency 
in  term  of  payment,  332;  stipuktion 
of  interest,  333 ;  stipulation  of  penalty, 
ib. 

—^  aocentance  must  be  in  writing,  334; 
mode  of  acceptance,  ib.\  terms  of  recent 
Mercantile  Act,  ib. :  acceptor  need  not  be 
designed,  ib.;  notarial  acceptance,  where 
party  cannot  write,  ib. ;  acceptance  by 
initials,  ib. ;  and  by  marks,  335 ;  proof  of 
such  subscription  required,  ib. ;  signature 
of  a  company  subjecte  all  the  partners, 
835 ;  aooeptance  by  an  agent,  when  oom- 
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petent,  ib. ;  warrants  snmmary  (liligencc, 
ib.;  by  a  factor  or  tniBtce  binding  on  liim 
personally,  if  not  otherwiBe  stated,  336 ; 
acceptance  as  cautioner  does  not  limit  liar 
bility  to  creditor,  ib. ;  acceptance  "  con- 
jnDctly"  docs  not  limit  the  obligation  "  se- 
verally," ib. ;   date  of  acceptance,  when 
necessary,  t&. ;  it  may  be  pnor  to  date  of 
bill,  337 ;  conditional  and  partial  accept- 
ances, ib. ;  acceptance  supra  protest  lor 
honour,  ib. ;   refusal  to  accept,  338 ;   if 
drawee  refusing  has  drawer's  funds,  he  is 
liable  in  damages,  ib. ;   and   he  becomes 
debtor  to  payee,  ib. ;  creditor  in  bill  pre- 
ferred to  posterior  arrester,  ib.]  drawer 
liable  to  payee  where  drawee  fails  or  re- 
fnseB  to  pay  or  accept,  ib. ;  acceptance  by 
joint  stock  companies,  856. 
Bills  [eontinvedi — transmission;  when  pay- 
able to  '6«orer,*  or  *  person  named,  or 
bearer,*  delivery  transfers,  338 ;  by  indorsar 
tion,  where  to  drawer  or  order,  339 ;  special 
indorsation  must  name  indorsee,  ib. ;  in- 
dorsation competent  by  procuratory,  t6.;  an 
onerous  holder  can  recover,  although  he 
have  paid  sum  to  wrong  party,  ib. ;  excep- 
tion where  holder  proves  he  gave  value, 
344 ;  letters  of  credit  are  also  an  exception 
to  this  rule,  339 ;  restricted  indorsation, 
ib. ;  indorsee  has  recourse  against  drawer 
and  indorsers,  340 ;  indorsation  renders 
indorser  liable,  as  on  a  new  bill,  ib. ;  one 
who  indorses  not  having  right  to  bill  is 
bound  as  an  acceptor,  ib. ;  indorsation  may 
be  without  recourse,  ib. ;  indorsation  com- 
,    petent  after  date  of  payment,    341 ;  but 
indorsee  takes  subject  to  objections  com- 
petent as  against  the  indorser,  ib. ;  protest- 
ed overdue  bills  are  negotiable,  ib. ;  indor- 
see is  again  invested,  when  names  snbse- 
quent  to  his  own  are  delete,  ib. ;  and  may 
again  transmit,  ib. ;  butreindorsation  gives 
no  action  against  reindorser,  ib. ;  right  to 
the  protest  is  only  transmissible  by  assig- 
nation, ib.  *,  'indorsation  of  bills  ranked  on 
a  sequestrated  estate  gives  no  right  to  di- 
vidends, 342 ;  indorsee  not  entitled  to  re- 
fuse pa}'ment  from  third  party,  ib.  ;  bills 
reganled  as  cash  in  point  of  transmissibi-  ■ 
lity,  ib. ;  accentor  liable  to  iqdorsee  if  he 
pay  to  original  creditor,  ib. ;  an  indorser's 
creditors  eannot  arrest  fund  in  bill  even 
prior  to  indorsation,  ib. ;  acceptor  not  en- 
titled to  refuse  payment  on  illiquid  grounds, 
ib.  ;  onerous  indorsee  exempt  from  ques- 
tions of  ille^  consideration,  ib. ;  but  if 
no  value  paid,  indorsee  is  liable  to  same 
objections  as  indorser,  i&. ;  proof  of  non- 
onerositY  only  competent  by  oath  of  holder, 
ib. ;  holder  of  bill  lost  or  stolen  must  prove 
that  he  paid  value,  and  parole  evidence  is 
admitted,  345 ;  presumption  that  acceptor 
is   the  proper  debtor,  ib. ;  interpretation  of 
■words  "  value  received,"  346. 

donations  and  legacies  by  bill,  346; 


cases  in  which  sustained,  ib. 

payment  of — effect  of  payment  by  ao 


r^eptor,    347 ;  responsibility  attaches  ulti- 
mately to  debtor,  ib. ;  acceptor,  and  then 


indorsers  in  succession  liable,  in  the  ab- 
sence of  evidence  as  to  who  is  debtor,  if}. ; 
acceptor  entitled  to  delivery  of  bill  on  pay- 
ment, 348 ;  acceptor  presumed  to  have 
paid  bill  past  due  in  his  hands,  ib. ;  if  he 
obtains  it  improperly,  Court  will  order  its 
delivery,  ib. ;  receipt  should  be  obtained 
on  the  bill,  ib. ;  after  payment  by  acceptor, 
bill  cannot  be  re-issued,  ib. ;  effect  and 
requisites  of  payment  by  indorser,  349 ; 
receipt  should  be  to  indorser,  ib. ;  a  general 
receipt  on  bill  discharges  obligation  of  ac- 
ceptor, ib. ;  effect  of  partial  payments  to 
account  of  various  bills,  ib. ;  payment  may 
be  made  svpra  protest,  ib.  See  Vitiation 
in  bUls. 

—  negotiation — bills  must  be  duly  nego- 
tiated to  preserve  recourse,  354;  requisites 
of  presentment  for  acceptance,  ib. ;  neces- 
sary in  bills  payable  after  sight,  i5. ;  present- 
ment must  be  within  a  reasonable  time,  ib. ; 
presentment  unnecessary  where  bills  pay- 
able at  a  certain  time,  until  due,  355  ;  but 
agent  negotiating  or  payee  intrusted  to 
present,  is  bound  to  present  for  acceptance, 
%b. ;  presentment  wnen  unnecessary,  352  ; 
protest  for  non-acceptance  and  non-pay- 
ment, 356 ;  not  now  necessary  to  preseiTo 
recourse,  ib. ;  formerly  it  required  to  be 
taken  on  one  of  the  days  of  grace,  to  pre- 
serve recourse,  ib. ;  presentment  and  dis- 
honour may  be  proved  by  other  evidence 
written  or  parole,  ih. ;  protest  coraiwtent 
for  six  months  after  bill  falls  due,  so  as 
to  warrant  summary  diligence,  357  ;  rule 
as  to  place  of  pnisentment,  ib.  ;  wh^n 
place  specified,  general  acceptance  implied, 
358  ;  unless  the  words,  "  and  not  other- 
wise," be  added,  ib. ;  protest  must  be  taken 
at  place  of  payment,  ib. ;  where  protest 
is  to  be  taken  when  no  place  is  speci- 
fied, ib. ;  protest  need  not  specify  place, 
ib. ;  notary  who  protests  need  not  be 
present  at  presentment,  ib. ;  noting,  359 ; 
protest  may  be  extended  at  any  time, 
lb. ;  but  with  a  view  to  diligence,  ib. ; 
protest  must  be  recorded  within  six 
months  after  date  of  payment,  ib.  ;  at 
whose  instance  protest  may  be  made,  ib. ; 
form  of  protest  for  non-acceptance,  360  ; 
and  for  non-payment,  ib. ;  protest  of  one  bill 
only  can  be  put  in  one  instrument,  361 ; 
notary  must  have  no  interest  in  bill,  ib. ; 
he  may  be  a  relative,  ib. ;  notice  of  disho- 
nour necessary  to  preserve  recourse,  361 ; 
all  parties  liable  should  receive  notice,  ib. ; 
what  is  due  notice,  362  ;  time  within 
which  notice  must  be  sent,  ib. ;  both  in 
foreign  and  inland  bills  it  is  tlie  time  re- 
quired by  the  usage  and  custom  of  mer- 
chants, tb. ;  in  England  this  is  held  to  be 
the  post  of  the  day  following  dishonour  or 
intelligence  of  it,  ib. ;  written  intimation 
of  dishonour  not  neccsRary,  363;  notice 
despatched  by  post,  ib. ;  exceptions  to 
strict  rules  of  negotiation,  364;  not  re- 
quired in  promissory  note,  ib. ;  nor  when 
bill  indorsed  after  due,  ib. ;  nor  in  acctmi- 
modation   bills,  ib.;  rule  for  det^^rmining 


55 


866 


INDEX. 


to  whom  notice  should  be  sent,  ib. ;  drawer 
or  indoraer  cannot  plead  want  of  notice 
when  delay  has  been  occasioned  by  him, 
366:  notice  not  necessary  when  drawer 
aware  of  dishonour,  tb. ;  negotiation  unne- 
cessary where  drawee  has  no  funds  of 
drawer,  ib. ;  unless  bill  were  for  accommo- 
dation of  indorsee,  ib.;  acceptor's  bank- 
ruptcy does  not  remove  necessity  for  ne- 
gotiation, ib. ;  rule  of  presentation  for  pay- 
ment where  bill  accept^  tupra  protest,  w. 

Bills  (conl»nt<«(2)— execution  upon--enforced 
on  six  days'  charge,  366;  conferred  on 
foreign  bills  by  1 68 1 ,  c.  20,  ib. ;  it  enacts  that 
if  protest  for  non-acceptance  or  non-pay- 
ment registered  within  six  months,  letters 
of  homing  mav  pass  as  on  decrees  of  regis- 
tration, %b. ;  if  not  so  registered,  recovery 
is  by  ordinary  action,  t6. ;  in  non-accept- 
ance givfis  recourse  against  drawer  or  in- 
dorser — in  non-payment  acceptor  only  is 
chargeable,  ib. ;  competent,  where  bill  pro- 
tested for  non-acceptance,  to  proceed 
against  drawer  for  recourse  before  time  of 
payment,  ib. ;  bv  1696,  c  36,  former  pro- 
visions extendea  to  inland  bills,  ib. ;  sta- 
tute 12  Gko.  III.  c.  72,  gave  summary 
execution  also  against  drawers  and  indor- 
sers,  367 ;  this  Act  made  perpetual,  t&. ; 
same  privileges  to  promissory  notes,  ib. ; 
Court  cannot  authorize  registration  of  pro- 
test after  elapse  of  six  months,  ib. ;  on  bill 
payable  on  demand,  six  months  is  reckoned 
from  date  of  demand,  ib.  368  ;  warrant  to 
charge  contained  in  extract  of  protest,  ib.; 
indorsee  mapr  use  diligence  though  protest 
be  not  in  his  name,  S>. ;  expenses  not  re- 
coverable by  summaiT  diligence,  ib. ;  care 
to  be  taken  as  to  identity  of  persons  charged, 
369 ;  and  to  preserve  the  bill,  ib. ;  trans- 
ference of  registered  protest  to  prior  in- 
dorser,  ib. ;  summary  oiligence  competent 
on  foreign  bill  in  Scotland,  370. 

prescription  of — ^limitation  of  six  vears, 

370 ;  how  interrupted,  ib. ;  effect  of  exe- 
cution as  an  interruption,  371;  production 
in  a  judicial  competition,  ib ;  also  in  a  se- 
questration by  express  enactment  interrupt 
prescription,  ib.;  what  will  not  interrupt 
prescription,  ib. ;  it  is  calculated  from  last 
day  of  grace,  372 ;  its  effect,  t6. ;  requisites 
for  recovery  of  debt  under  a  prescribed  bill, 
ib. ;  where  bill  originally  for  drawer's  ac- 
commodation, ib. ;  presumption  as  to  who 
is  debtor  after  prescription  has  run,  373 ; 
in  cases  of  representatives,  i6. ;  requisites  of 
debtor's  writ  to  prove  debt,  ib. ;  what  is  suffi- 
cient adihission,  374 ;  effect  of  prescription 
being  obviated,  ib. ;  years  of  minority  ex- 
cluded from  prescription,  375 ;  but  this  is 
restricted  to  tne  case  where  minor  nomina- 
tim  debtor,  ib. 

— ^  renewal  of— if  vitiated,  right  of  action 
on  previous  bill  reserved,  352. 

Bipartite  deed  does  not  require  delivery  for 
completion,  175. 

Blank  bond  in  creditor's  name,  see  Wriis  blank. 

Blind  persons,  may  subscribe  deeds,  if  previ- 
ously read  over  to  them,  105 ;  or  take  the 


assistance  of  notaries,  ib. ;  mode  in  which 
deeds  by  them  should  be  executed,  106; 
they  may  not  be  instrumentary  witnesses, 
109. 

Bond  of  annuity — ^its  form,  205 ;  see  Annuity. 

^'—  for  cash  credit,  Hume's  definition,  222 ; 
its  form,  tfr. ;  co-obligants  in  it  are  not  en* 
titled  to  benefits  of  division  or  discusdrai, 
'223;  but  they  are  entitled  to  equitable 
rights  of  cautioners,  ib. ;  if  any  of  the  co- 
obligants  do  not  subscribe,  the  rest  are  not 
bound,  ib. ;  but  party  recovering  money  is 
bound,  ib. ;  effect  of  subscription  by  a  com- 
pany, as  such,  224 ;  obligants  under  it  have 
not  the  benefit  of  septennial  prescription, 
t6. ;  does  it  remain  effectual  after  oo-obli- 
gant's  death  against  his  hein?  ib.  225; 
where  heritable  security  granted,  804; 
stated  account,  225;  obligation  that  a 
charge  for  the  balance  upon  it  shall  not 
be  suspended  is  not  binaing,  ib.;  stated 
account  need  not  be  registered  before  ex- 
ecution, ib. ;  it  may  be  shown  to  be  erro- 
neous, ib. ;  what  law  expenses  may  not  be 
included  in  it,  ib.;  diligence  at  the  instance 
of  cashier  or  other  officer  of  the  bank  is 
competent  when  officer  named,  ib.;  it  is 
competent  to  accumulate  interest  annu- 
ally, ib. 

—  of  caution,  see  Caviioti,  Bond  of. 

of  corroboration,  its    purpose,  280 ; 

form  of  obligatory  clause,  231 ;  it  maj  be 
sued  on  wiUiout  producing  the  orig^inal 
bond,  ib.;  is  void,  granted  within  sixty 
days  of,  or  during,  bankruptcy,  232. 

— ^  for  the  due  discharge  of  an  office,  226 ; 
cautioner  is  liberated  by  neglect  of  the 

Srincipal  in  applying  checks  to  the  official, 
^. ;  or  by  a  change  of  arrangements 
whereby  greater  responsibility  is  incurred, 
227 ;  obligation  of  cautioner  is  terminable 
at  his  discretion,  ib.;  all  the  cautioners 
must  consent  to  a  change  of  arrangements, 
ib.;  what  is  necessary  to  substitute  new 
cautioner,  ib. ;  form  of  deed  for  accom- 
plishing substitution,  228. 

— -  English  penal,  its  nature,  189. 

of  interdiction,  see  Inierdietion. 

marriage  brocage  cannot  be  enforced,  49. 

■  personu — ^its  history  involved  in  that 
of  usury,  187 — see  Usury;  first  form  of. 
called  "  The  Ticket,"  190 ;  moveable  bond 
succeeded,  ib. ;  the  bond,  on  introduction 
of  clause  of  annual-rent,  became  heritable, 
ib. ;  when  it  was  heritable,  before  term  of 
payment,  191 ;  they  were  heritable  after 
term  of  payment,  ib. ;  bonds  secluding 
executors  are  heritable,  ib.^  196 ;  and  re- 
quire to  be  taken  by  service,  757 ;  now 
bonds,  with  clause  of  annual-rent,  are 
moveable,  unless  (1.)  containing  obligation 
to  infeffc,  or  (2.)  secluding  executoiB,  191 ; 
but  remain  heritable,  quoad fiaewnj  192 ; 
and  not  subject  to  claims  of  wife,  jure 
relicicBf  or  husband,  jure  mariH,  ^. ;  if 
husband  die  before  term  of  payment,  widow 
has  right  to  her  jut  relidUB  in  bonds  bear- 
ing a  clause  of  interest,  196 ;  such  bonds 
cannot  be  assigned  on  deathbed,  237 ; 
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debts  bearing  interest  ex  lege  never  were 
heritable,  192. 
Bond,  penional  {continued) — clauses  of:   1. 
NamxUve^l^l ;  designation  ofgranter,  i&. ; 
exception  nonnum^roirs/Tecunue  renounc- 
ed bj  acknowledging  receipt,  ib.  \  2.  The 
Mfft^ton  of  borrower,  1 93  ;  order  of  liabi- 
lit^f  of  borrower's  representatives,  i6.,  see 
DUcuMion;  meaning  of  "  successors"  in 
this  clause,  195;  tbe  sum  in  the  bond  is 
the  amount  owing,  xb. ;  interest  to  term  of 
pa^rment  may  be  added  to  sum,t&. ;  credi- 
tor's name  must  be  inserted,  ib, ;  bond 
will  descend  to  creditor's  heirs  and  execu* 
tors  though  thev  be  not  mentioned  in  it, 
ib. ;  executor  will  succeed  though  "  beirs" 
only  named,  i6. ;  to  "  heirs-male"  excludes 
executors,  ib, ;  effect  of  clause  of  interest 
in  changing  character  of  the  bond,  196 ; 
3.  Dale  of  payment,  formerly  at  a  very 
short  interval,  197 ;  common  practice  as 
to  date,  ib, ;  4.  The  penaUy,  its  original 
purpose,  197 ;  its  present  purpose,  ib. ;  is 
restricted  to  the  amount  of  expenses  in- 
curred  in  enforcing  payment,  ib. ;  Court 
will  not  supply  penalty  where  omitted, 
198;  penalty  incurred  upon  placing  the 
bond  upon  record,  ib. ;  the  penalty  re- 
coverable is  the  expense  of  diligence  and 
other  proper  expenxes,  199 ;   penalty  is 
additional  to  prmcipal  debt,  tb. ;   5.  In- 
tereai — terms  of  clause  for  payment  of 
interest,  ib. ;  what  was  legal  interest,  ib. ; 
now  the  rate  should  be  speciallv  stipulated, 
ib. ;  exigible  from  term  stipulated,  xb. ;  if 
debtor  refuse  to  pay,  he  is  liable  in  interest 
on  interest,  i&. ;  what  interest  allowed  by 
Court,  200 ;  cases  in  which  accumulation 
of  interest  takes  place,  ib, ;  meaning  of 
words,  "  yearly,  termly,  and  continually," 
ib. ;  interest  runs  de  die  xn  diemj  xb. ; 
Court  will  award  interest  where  not  stipu- 
lated, if  it  appears  proper,  201 ;  6.  CUmee 
of  eoTuerU  to  reffistroHon,  see  Regiatrch 
tion;  7.  Te3tivg^u8e,iiee  Testing-dause, 

;; substitute  in,  can  take  without 

service,  750 ;  but  in  bonds  secluding  ex- 
ecutors, service  is  reonired,  ib, 

variations  m — 1.   Arising  from 

chAracter  of  the  debtor:  (1.)  Bond  by  a 
tutor,  see  Tutor;  (2.)  By  a  minor  and  his 
curators,  see  Minort;  (3.)  By  a  factor, 
Bee  JFador;  (4.)  By  trustees,  see  Tnut; 
f5.)  By  burghs  and  incorporations,  see 
jBurgKroual:  2.  Arising  from  the  char- 
acter of  the  creditors — form  of  bond  when 
creditors  act  for  others  in  capacities  before 
named,  204,  205. 

to  one  in  liferent,  and  others  in  fee, 
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by  more  than  one  person — obligants 

bound  conjunctly  have  tne  benefit  of  divi- 
sion, and  are  only  liable  j>ro  r<U&,  206; 
where  one  obliffant  becomes  bankrupt,  the 
others  are  liable  for  his  share,  »&. ;  when 
obligants  are  bound  "  severally,"  or  "  full 
debtors,"  or  "  co-principals  and  full  debt- 
ors," each  is  liable  for  the  whole,  207; 


they  are  bound  severally,  though  not  ex- 
pressed, when  the  object  of  the  obligation 
IS  not  divisible,  ib. ;  but  when  converted 
into  damages  for  non-performance,  divinion 
takes  place,  ib, ;  co-partners  are  bound  in 
eoUdum,  ib. ;  where  obligants  bound  vro 
ratdj  they  have  a  claim  of  mutual  relief, 
ib. ;  when  one  obligant  has  paid  his  share 
he  may  call  upon  the  others  to  pay  their 
shares,  208  ;  creditor  may  exact  payment 
V  from  any  one  where  they  are  bound  con- 
junctly and  severally,  ib. ;  when  one  has. 
paid,  he  cannot  deteai  the  right  of  the 
others  to  have  the  debt  equalized,  ib. 

Bond  {contimtedj  by  principal  and  cautioners 
— ^rules  for  framing,  219;  observations 
upon  the  styles,  220.  See  Cautioners,  Cau- 
tionary dbligationt,  Discussion,  benefit  of. 

of  presentation — its  purpose,  294 ;  must 

be  in  writing,  295 ;  its  terms,  xb. ;  obliga- 
tion to  present  must  be  punctually  attended 
to,  ib. ;  notice  must  be  given  to  creditor 
of  the  debtor's  surrender,  296 ;  death  or 
sickness  of  debtor  frees  the  obligant,  ib. ; 
obstacles  arising  from  the  debtor's  sets  do 
not  liberate  obligant  in  bond,  ib. ;  or  from 
his  subsequent  apprehension,  ib. ;  obligant 
has  no  reuef  against  a  cautioner,  ib. 

of  provibion,  does  not  require  delivery, 

174. 

■  of  relief,  its  object,  229 — its  form,  ib, ; 
it  will  be  sustained  notwithstanding  errors 
in  recitine  principal  deed,  230. 

Bond  and  uispusition  in  security,  see  fferi- 
table  securities. 

Bond,  heritable — ^first  substitute  can  take 
under,  without  service,  when  not  com- 
pleted by  sasine,  756. 

Books  of  Council  and  Session,  see  Begistra- 
tion. 

Bottomry  bond,  see  Ships. 

Bounding  charter,^24 ;  its  effects,  ib.  et  seq. 
See  Charter. 

Breve  testatum,  512 ;  is  the  foundation  of  the 
charter,  ib. ;  used  the  past  tense  as  being 
A  certificate  after  investiture,  519. 

Bribe,  obligations  by  way  of,  cannot  be  en- 
forced, 68. 

Brief,  see  Service. 

Burdens — reserved  burdens,  677  ;  when  not 
inserted  in  disposition,  614. 

Burgage  property — courtesy  extends  to,  645 ; 
can  be  entailed,  699;  former  method  of 
transmission,  795  ;  clauses  of  disposition 
inter  vivos,  ib. ;  disponee's  right  completed 
by  resignation  and  snHine,  ib. ;  town-clerk 
acts  as  notary,  t6. ;  procedure  when  town- 
clerk  to  be  infeft,  ib. ;  conveyance  of  per- 
sonal right,  ib, ;  who  may  give  sasine  wnen 
there  are  no  town-clerks  or  magistrates, 
ib. ;  registration  of  sasines,  796. 

conveyance  under  new  forms,  796 ; 

clauses  of  disposition,  ib. ;  mode  of  iufeit- 
ment  under  new  form,  ib. 

transmission  to  heirs,  manner  of, 

797  ;  instrument  of  cognition  and  sasine, 
ib,  ;  entry  more  burgi  exempted  from 
Service  of  Heirs  Act,  ib. ;  no  composition 
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Commisaion,  see  Fadory. 

Conunon  Agent  in  process  of  ranking  and 
sale,  741 ;  his  duties  and  liabilities,  745 ; 
cannot  purchase  the  subjects,  742. 

Company,  see  Copartnery, 

Compensation,  see  Discharge, 

Completion  of  disponee*s  title — ^in  case  of  an 
a  me  disposition  by  reeignaUan  infavorem^ 
and  .charter,  600t  601,  e<  eeq, — see  Resig- 
natiarif  charter  of;  diBponee*s  right  not 
complete  till  sasine,  603;  completion  of 
title  bv  confirmtUion,  t&. ;  superior  ma^  be 
compelled  to  gprant  charter  of  confirmation, 
604---see  ChnfinnaHon,  charter  of;  dispo- 
sition demeiB  completed  by  sasine,  611 ; 
disponee  having  acquired  by  disposition  a 
me  vd  de  met  completion  of  title,  where 
disponer  publicly  iiuefV,  620 ;  if  infeft  base, 
a  mid-superiority  exists  before  confirma- 
tion, 621 ;  disponer /une(u#  by  disposition, 
and  his  heir  not  bound  to  enter  for  dia- 
ponee's  behoof,  tb. ;  where  disponer  iufeft 
iMise,  622 ;  completion  of  title  by  charter 
of  resignation  and  confirmation,  623;  by 
charter  of  confirmation  alone,  ib, ;  where 
disponee  acquired  by  disposition  and  as- 
iignation,  infeflment  is  taken  on  disponer  s 
warrant,  627;  or  disponee  ma^  proceed 
by  resignation  and  infeftment,  t^. ;  or  by 
infeflment  and  confirmation,  ib. ;  comple- 
tion of  his  title  by  charter  of  resignation 
and  confirmation,  ib. ;  where  party  makes 
up  title  upon  unexecuted  procuratory  of 
his  deceased  ancestor,  ib.;  deduction  of 
title  necessary  in  sasine,  628;  in  instni- 
ments  of  resignation  ad  rem.^  ib. ;  in  resie- 
nations  in  favorenit  tb. ;  deductions  m 
charters  of  resignation,  629 ;  completion  of 
title  where  disponee  infcfl  on  warrant  of 
uninfeft  disponer,  631 ;  where  disponer  ao- 
Quired  from  heir  unentered,  633;  where 
disponee  acquired  from  superior,  635; 
consolidating  by  resignation  ad  rem.,  tb. ; 
by  prescription,  636;  completion  of  trus- 
tee *s  title  under  mercantile  sequestration ; 
see  Sequestration;  Adjtidieation  in  imple- 
menL 

Composition  payable  by  a  singular  successor, 
508,  777  ;  difference  between  composition 
and  fine  payable  by  an  heir,  776;  decisions 
regarding,  509 ;  provided  for  by  the  red- 
dendot  534 ;  taxation  of;  534,  584.  See 
£ntrtf  tpith  superior. 

Conditio  si  sineliberis,  see  Institute. 

Conditions  of  feu,  when  binding  on  singular 
successors,  579;  implying  permanency, 
ib. ;  effect  upon  third  parties,  581 ;  how  to 
secure  insertion  of,  in  sasine,  ib. ;  general 
reference  insufficient,  t&. ;  condition  that 
superior's  agent  shall  expode  infeftment, 
582 ;  conditions  in  favour  of  vassal,  583  ; 
where  inserted,  584. 

Confirmation  of  Executors — its  purpose,  469; 
where  expede,  ib. ;  order  of  preference  to 
office  of  executor,  470;  procedure,  ib.; 
sentence  of  confirmation  always  preceded 
by  inventory,  ib. ;  it  constitutes  execntor's 
tide,  471 ;  a  debt  paid  before  death  cannot 


be  confirmed,  ib.;  additional  inventoiy,  ib. ; 
inventory  must  contun  the  whole  estate, 
ib. ;  to  confirm,  ib. ;  in  what  cases  confir- 
mation is  nnnecessary,  ib.  See  Executor, 
JExecutor-  Creditor. 

Confirmation,  transmission  of  land  perfected 
by,  588. 

charter  of,  604 ;  superior  may  be  com- 
pelled to  grant,  ib. ;  its  history,  ib. ;  old 
lorm,  605 ;  new  form,  ib. ;  effect  of  confir- 
mation, 607  ;  operates  retro,  ib, ;  excep- 
tion, where  mid-impediment,  608;  criterion 
of  preference  between  competing  confirma- 
tions, 608 ;  clause  sajvojvre,  w. 

Confirmation  of  disposition  before  sasine,  606 ; 
of  sub-feu,  rare,  608 ;  mid-superiority  ex- 
isting before,  618.  See  Entry  vatA  syp&- 
rior;  Completion  of  Disponee's  HtU. 

Confusion,  see  Discharge.  , 

Conquest — ilefinition,  427,  659;  power  of 
dintribution  implied  in  provisions  of,  659 ; 
jits  crediti  of  heirs  in  regard  to,  ib. 

Consolidation  of  proiierty  with  superiority, 
by  resignation  ad  remanentiam,  635 ;  by 
prescription,  636* 

Constitution,  summons  of,  see  Adiudieation. 

ConsuetudinesfeudoruM,  see  Feuaortan  Con- 
sttetudines. 

Contract  of  marriage,  see  Marriage  Oon- 
tract. 

Contravention,  see  Entail. 

Conveyance,  see  Disposition;  Trammission. 

Copartnery — subscnption  of  cantionary  oUi- 
^tions  by  a  company,  as  such  not  bind- 
ing, 224 ;  subscription  by  all  the  partners 
held  to  constitute  one  obligation,  to. 

a  company  cannot  hold  heritage,  46, 

419;  mode  of  obviating  this,  46,  420; 
may  hold  a  lease  socio  nomine ,  825 ;  pro- 
visions of  Joint-stock  Companies  Acts — 
see  Corporation. 

individual  partners  of  a  company  ma^ 

be  charged  though  not  named,  285;  dili- 
gence may  proceed  at  instance  of  com- 
pany though  no  partners  be  named,  ib.; 
different  wnere  the  firm  is  descriptive,  ib. 

— —  forms  a  separate  persona  in  law,  411. 

—  constittUion  o/^— writing  is  not  neces- 
sary, 412 ;  may  be  proved  by  facts  and 
circumstances,  ib. ;  partners  must  have 
legal  capacity  to  contract,  ib.;  cannot  be 
constituted  by  one  partner,  tft. 

—  contract  of — general  terms  of,  423, 
424  ;  definition  of  business  limits  the 
powers  to  the  partners  to  bind  one  another, 
413 ;  purpose  of  copartnenr  must  be  legal, 
412;  if  informal,  it  may  be  validated,  rei 
interventu,Q).;  powers  amd  Uabilities  of 
partners  ;  each  partner  binds  the  company 
by  subscribing  the  name,  413  ;  but  only  in 
transactions  in  the  line  of  business,  414  ; 
the  other  partners  are  liable  for  such 
transactions,  if  the  company  has  notice 
of  them  and  does  not  disclaim  them,  ib. ; 
one  partner  cannot  bind  the  others  by 
extraordinary  acts,  ib.;  a  company  can- 
not sue  a  criminal  complaint,  415;  and 
cannot  be  sued  for  damages  arising  frcm 
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tfae  oomplaini,  ib.;  debts  must  be  oon- 
siituted  agauiBt  the  companj  before  the 
partners  oao  be  sabjectedj  ib. ;  individual 
partners  ms^  be  saed  without  calling  the 
company,  to.;  all  the  partners  must  be 
called  when  debt   is    to  be  constitated 
against  a  dissolved  or  bankrupt  company, 
j5.;  a  partner  cannot  substitute  another 
in  his  room  unless  empowered  by  the  con- 
tract, tb. ;  where  company  has  right  of 
pre-emption,  ib.;   property  is  vested  in 
the  company  as  a  persona,  ib.\  and  is 
moveable,  417. 
Copartnery  [cantinuedj — title  to  sue  and  de- 
fend— company  may  sue  by  its  name,  415 ; 
but  descriptive  firm  must  conjoin  three 
partners,  w. ;  righia  and  UabUUiea  of,  is 
not  liable  for  partner's  private  obligations, 
t&;  it  is  entitled  to  profit  arising  from 
funds  being  engaged  by  a  partner  in  a  sep- 
arate adventure,  416 ;  a  company  is  bound 
to  give  a  proportional  share  of  profits  to 
beneficiaries  under  a  trusty  whose  funds 
have  been  in  its  hands  contrary  to  in- 
stroctions  of  testator,  689 ;  how  property 
is  attached,  420 — see  Arrestment. 

capital  stock  of,  its  amount  is  the  sum 

which  each  partner  can  be  called  to  sub- 
scribe, 417 ;  a  partner  may  be  required  to 
contribute  more  than  his  share  to  make 
good  claims  of  third  parties,  tb. ;  it  may 
not  be  increased  without  the  consent  of 
all  the  partners,  ib»\  proportions  of  each 
partner  must  be  stated,  ih. 

—  division  of  profits  is  presumed  to  be 
proportional  to  shares  of   capital,  418 ; 
stock  and  profits  presumed  to  be  equal 
unless  the  contrary  oe  proved,  ib. ;  equality 
is  not  necessarily  implied  from  silence  of 
contract,  ib. ;  when  a  partner  is  exempt 
from  loss,  he  is  still  bable  in  a  question 
with  third  parties,  ib, ;  a  partner  is  a  cre- 
ditor for  wnat  he  contributes  beyond  hb 
share,  419. 

—  Endurance  of—Vt  no  period  fixed,  con- 
tract  may  be  teiminated  at  pleasure  of 
any  partner,  416;  but  he  must  give  rea- 
sonable notice,  ib. ;  death  of  partner  ter- 
minates it  unless  otherwise  provided,  ib. ; 
what  length  of  time  may  be  specified  for 
endurance,  ib. ;   it  may  be  for  a  longer 
period  than  parties'  lives,  ib. ;  a  partner, 
or  a  mi^joiity,  may  dissolve  before  expira- 
tion of  term  for  reasonable  cause,  ib. ; 
bankruptcy  of  partner  does  not  necessarily 
dissolve,  420 ;  sequestration  does,  ib. 

'  dissohition  of — impossibility  of  accom- 


plishment must  be  shown  to  justify  disso- 
lution, ib. ;  special  stipulations  as  to  disso- 
lution, 419,  420;  general  terms  of  the 
contract,  420,  421 ;  where  subjects  not 
divisible,  to  be  sold  by  public  auction,  420 ; 
retiring  partner,  or  representatives  of  de- 
ceased partner,  have  right  of  access  to 
books,  421 ;  mode  of  finally  closing  afiairs, 
ib. ;    a  judicial  factor  mav  be  gut  to  wind 
up  the  company  where  all  the  partners  are 
dead,   ib, ;  terms  of  special  stipulations  as 


to  winding  up  after  dissolution,  422  ;  notice 
of  dissolution,  when  caused  by  death,  un- 
necessary, ib. ;  necessary  to  fifee  a  retiring 
partner,  i&. ;  change  of  firm  is  equivalent 
to  notice,  ib. ;  it  liberates  only  from  subse- 
quent   obligations,  %b. ;  retiring  partner 
liberated  if  creditor  discharge  the  old  and 
take  obligation  of  the  new  company,  ib., 
—see  CorporaiHcfn-. 
Copyright,  how  it  may  be  assigned,  258; 
assignment    may    l>e    completed    under 
Copyright  Amendment  Act,  ib. 
Corporation  incorporated  under  Joint-stock 
Companies    Acts — requisites    for    forma- 
tion, 855;  regulations,  t&. ;  certificate  of 
reg^ration,  856;  shares  in  a  personal 
esUite,  ib. ;  no  notice  of  trust  to  be  entered 
on  register,  ib. ;   certificate  of  shares  is 
evidence  of  title,  ib*\  management,  tfr.* 
cannot  hold  more  than  two  acres  of  land 
without  sanction  of  Board  of  Trade,  ib. ; 
shareholdcn  must  be  seven  at  least,  ib. ; 
may  contract  through  approved  officer,  ib. ; 
may  employ  an  attorney  abroad,  ib. ;  ac- 
ceptance of  bills,  ib. ;  heritable  securities 
granted  by  corporation,  857  ;  conveyances 
granted  b^,  ib. ;  authentication  of  writings 
by  authorized  officer,  ib. ;  company  consist- 
ing of  more  than  twenty  pjersons  required 
to  register,  ib. 
Corporations,  deeds  granted  to  or  by,  47; 

bonds  granted  by,  204. 
Correi  debendi — what  are  held  to  be,  216 ; 
although  liable  in  eoUdum  to  creditor,  they 
are  inter  se  obligants  pro  raid,  ib. 
Corroboration,  see  Bona  of  Corroboration. 
Courtesy,  nature  of,  644:  wife*s  infeftment 
the  measure  of,  645;  lands  acquired  by 
purchase  not  subject  to,  ib. ;  vests  without 
service,  ih. 
Creditor,  heritable — ^may  sell,  notwithstand- 
ing a  process  of  ranking  and  sale,  740 — see 
Banking  and  Bale;  he  may  require  sub- 
jects to  be  excluded  from  sequestration 
under  ranking  and  sale,  740 — see  Setjptee- 
tration. 
Criminal  proceedings,  unstamped  deeds  ad- 
missible as  evidence  in,  89. 
Crown  charters — to  be  written  in  English 
in  phice  of  Latin,  as  formerly,  515 — ^see 
Charter. 
Crown  rights — ^the  Crown  requires  no  infefV- 
ment,  771 ;  lands  falling  to  Crown  are  eo 
ipso  consolidated,  tb. 
Crusades,  fnfluence  of,  on  feudal  system,  493. 
Corators — their  office  extends  only  ad  ne-- 
goHa,  30;  father  is  legal  curator  while 
alive,  and  may  name  curatora  to  his  chil- 
dren, 31 ;   failing    his  appointment,  the 
minor  may  choose  curators,  or  act  without 
them,  ib.    See  Minor, 
CuriMior  bonis — appointed  to  minors  along 
with  fiictor  loco  ttUoris  to  pupils,  31 ;  com- 
petent to  the  Court  to  grant  special  powers 
of  sale  to  a  curator  bonis  on  cause  shown, 
33 ;  rights  and  duties  regulated  by  Pupils 
Protection  Act,  45. 
— —  may  enter  into  submissions,  387. 
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Days  of  Grace — ^namber  in  difien^ut  couu- 
tries,  356,  357. 

Dead's  part,  may  be  disohargcdi  431. 

Deaf  and  dumb  persons  not  incapable  of  con- 
tracting, 41 ;  are  admitted  as  witnesses, 
ib. ;  application  for  factor  to,  45. 

Deathbed — consent  of  heir-at-law  to  execu- 
tion does  not  prechide  reduction,  69  ;  law 
of,  664 ;  its  origin,  666 ;  applies  to  per- 
sons under  sentence  of  death,  ib. ;  enect 
of  doctrine  on  holograph  deeds,  ib. ;  what 
deeds  may  be  reduced,  ib. ;  reserved  &- 
culty  to  alter,  667 ;  onerous  deeds  granted 
on  deathbed,  ib. ;  liege poustie  deed  excludes 
challenge  of  heir,  ib, ;  right  of  challenge 
revives  if  Uege  jtoustie  deed  revoked,  ib. ;  it 
may  be  revoked  on  deathbed,  ib.;  must 
revocation  be  probative?  668 ;  what  decla- 
ration of  subsistence  of  prior  deed  does  not 
cut  off  heir's  challenge,  ib. ;  modes  of 
debarring  heir  from  challenge  of  deed  exe- 
cuted on  deathbed,  ib. 

Debtor  may  be  arrested  in  prison  by  others 
than  incarcerating  creditor,  293 ;  how  dis- 
charged from  prison,  ib. ;  he  is  released  on 
Sia}incnt  or  consignation  of  debt,  ib. ;  cre- 
itor  bound  to  aliment,  294. 

Decree-arbitral,  see  Sttbmission. 

Decree  conform,  see  Homing, 

Deduction  of  titles  —  in  wuat  instnunents 
necessary,  628,  629- 

Deeds — ^preliminary  conditions  to  validity  of, 
29 ;  wno  may  grant,  ib. 

by  pupwi   are  subscribed  by  tutors 

alone,  31. 

by  minors  —  minors    subscribe   with 

curators  as  conseuters,  3 1 ;  limits  within 
which  estates  of  pupils  and  minors  may  be 
affected,  31,  33 ;  deeds  by  minors  null,  ex- 
cepting in  so  &r  as  in  rem  ver^ufit,  33, 34 ; 
inmor  without  curators'  consent  may  make 
a  testament,  but  even  with  their  consent 
cannot  settle  heritage,  ib.\  deeds  by  minora 
ma^  be  homologated  afler  they  attain  ma- 
jority, 177. 

by  married  women,   35  ;   a  married 

woman  cannot  grant  a  personal  obligation, 
35 ;  her  husband's  consent  will  not  vali- 
date it,  ib.\  husband's  consent  is  neces- 
sary in  deeds  which  she  may  execute,  35, 
37  ;  her  deeds,  without  consent,  valid 
where  JIM  mariii  and  right  of  administration 
excluded,  ib. ;  obligations  of  married  wo- 
men may  be  homologated  after  dissolution 
of  mamage,  36  ;  cases  in  which  such  ob- 
ligations mund  effectual,  36,  38.  8ee  Mar- 
ried Women;  Marriage. 

consenters  to— must  have  their  sub- 
scriptions attested  by  the  same  solemnities 
as  tlie  principal  parties,  131. 

effect  may  bo  given  to  deeds  granted 


require  consent  of  interdictors,  44 ;  to  or 
by  corporations,  47. 

objections  to  deeds  arising  from  nature 


by  deaf  and  dumb  persons,  40 ;  idiots  and 
insane  persons  cannot  contract,  41  ;  re- 
medy provided  by  law  by  appointment  of 
guardians,  ib. ;  deeds  granted  by  imbecile 
or  facile  persons,  41 ;  by  persons  intoxi- 
cated, 43 ;  by  interdicted  persons  do  not 


and  subject-matter  of  contract,  see  Obli- 
gaUona;  a  trustee  cannot  purchase  troBt- 
estate,  54. 

—  executed  on  Sabbath,  63. 

—  objections  to  deeds  founded  npon  want 
of  proper  consent  in  consequence  of  error, 
fraud,  force,  or  fear,  64 ;  see  Error,  Frauds 
Force  or  Fear. 

statutory  solemnities  of — ^their  design. 


73 ;  early  history  of  niode  of  authentica- 
tion, ib. ;  history  of  the  various  statutoi^' 
requirements,  75,  et  te/,;  wlio  may  write 
a  deedf  79;  name  and  designations  of 
writer  and  witnesses  must  be  inserted,  ib.; 
omission  to  insert  writer's  name  and  dc- 
sigTiatiou  is  fatal,  80 ;  mode  of  describing 
writer  held  sufficient,  81;  name  and  de- 
signation of  writer  may  be  inserted  by 
another,  ib. ;  party  who  inserts  names  of 
writer  and  witnesses,  where  other  than 
writer,  need  not  be  designed,  ib. ;  what  is 
snfficient  designation  of  writer,  82  ;  deeds 
partly  printed  and  partly  written,  t5. ;  upon 
wliot  may  deeds  be  written  f  83 — see  Stamp 
Acts;  part  of  deed  cannot  be  on  unstampra 
paper,  86 ;  when  continuation-stamp  to  be 
used,  ib. ;  legal  effects  of  after-stamping, 
92 ;  external  form  of  deede^  95 ;  stamp  to 
be  written  over  as  near  as  may  be,  under 

Senalty,  ib. ;   former  practice  of  writing 
eeds  in  form  of  rolls,  ib. ;  enactments  re- 
garding form  of  deeds,  96 ;  requisites  of 
deeds  written  bookwise,  97 ;  provisions  of 
Act  19  &  20  Vict.  c.  89,  96,  97;  pages 
formerly  required  to  be  numbered,  98,  99 ; 
a  deed  on  one  sheet  need  only  be  signed  on 
last  page,  and  number  of  pages  need  not  be 
inserted,  98 ;  requisites  in  regard  to  sasines, 
99 ;  Subeeription  of  the  party ^  100 ;  mode 
in  which  parties  subscribe,  101 ;  the  Sove- 
reign superscribes,  t^. ;  statutory  provisions 
regarding  subscription,  101 ;  hand  of  party 
must  not  be  led,  102 ;  nor  his  subscrip- 
tion traced  on  the  deed  before  signature, 
ib. ;  subscription  must  be  complete,  103 ; 
every  page  should  be  signed,  t&. ;  signa- 
ture on  hrst  page  alone  not  sufficient,  ti6. ; 
parties  should  subscribe   themselves  al- 
though they  can  onl^  write  imperfectly, 
ib. ;  subscription  by  initials,  where  v^id, 
ib. ;  by  marks,  invalid,  »6.  —  see   BiU« ; 
questions  which  formerly  existed  as  to  sub^ 
scription  by  blind  persons,  104;  pmper 
mode  of  subscription   by  blind  persons, 
105 ;  subscription  by  notaries,  see  Kot<k~ 
rial  Subscription;  of  witnesses,  see  Wit- 
neaset  inetrvmentary^  and  Teeting^davae  ; 
omission  of  observance  of  statutory  solem- 
nities invalidates  a  deed,  122  ;  deed  is  pro- 
bative only  when  solemnities  observed, 
123 ;  but  defective  deeds  may  be  homolo- 
gated, 1 78 ;  vitiations  in  deeds,  see  ViHaiUon. 

blanks  in — see  IfWto,  blank. 

—  self-imposed  forms  not  attended  to  will 
render  deed  ineffectual,  131. 
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Detds  [contbuted) — privileged — hologfraph, 
\dl~&ee  Hcdograph  ;  deedn  by  many  per- 
Bons,  are  such  pnvileged?  135;  deeds  of 
lesser  moment,  where  subject-matter  less 
than  £100  Scots,  do  not  require  witnesses, 
136;  bond  ad  factum  prasstandum  not  so 
privileged,  unless  claim  restricted,  ib. ;  tes- 
tamentary writings,   see   Testament;  re- 
ceipts to  tenants  exempted  from  the  statu- 
tory solemnities,    138;    writings    in    re 
mereataria   need   not  be  executed  with 
legal  formality,  ib. ;  and  prove  their  own 
dates,  ib.'y  provisions  of  Mercantile  Amend- 
ment Act  as  to  giun-antees,  139;  fitted  and 
discharged  accounts  privileged,  if  in  re 
mercatoria,  ib.\  foreign  deeds  are  privi- 
leged «2;  comitate,  140 ;  see  Foreitfn  Deeds. 
—  general  stnicture  of,  144;  testing  clause 
alone  common  to  all  deeds,  ib, ;  clauses  com- 
mon to  most,  ib. ;  (1.)  name  and  designation 
of  granter  must  be  accurately  set  forth,  ib. ; 
need  not  be  at  commencement,  ib. ;  must 
be  such  as  to  distinguish  him  from  all 
others,  143;  character  in  which  granter 
acts  should  be  set  forth,  146 ;  names  and 
designations  of  consenters  should  be  set 
forth,  ib, ;  judicial  authority  not  required 
for  change   of  name,   ib. ;    (2.)  cause  of 
granting  should  be  accurately  set  forth, 
w. ;  this  is  necessary  in  indentures  and 
tleeds  of  sale,  ib. ;  nature  of  considerations 
onerous,  rational,  or  gratuitous,  147  ;  bare 
statement  of  consideration  will  not  be  re- 
ceived as  evidence  in  suspicious  cases,  ib. ; 
(3.)  the  act  of  granter  must  be  clearly  ex- 
pressed,  and   free  from  ambiguity,   ib.] 
name   of   grantee  inter  essentialia,   ib.\ 
(4.)  clause   of  warrandice,   see    Warran- 
dice ;  (5.)  clause  of  registration,  see  Jiegis' 
tration;  (6.)  testing  clause,  see  Testing 
Clause, 

register  of — see  Registration, 


Delectus  persowB — rights  enjoyed  in  virtue 

of^  are  intransmissible,  253. 
Deletion,  see  ViticUion, 
Delivery  of  deeds  —  delivery  is  required  to 
complete  a  deed,  171,  541 ;  what  is  suffi- 
cient delivery?  171 ;  if  deed  is  in  the  hands 
of  third  parties,  when  delivered,  172  ;  dis- 
tinction between  onerous  and  gratuitous 
deeds,  as  to  delivery,  173;  what  if  depo- 
«itary  acts  for  granter  and  grantee  ?ti.; 
judicial  rntificntion  by  wife  does  not  im- 
port delivery,  ib. ;  the  essence  of  a  deed 
often  determines  fact  of  delivery,  t6. ;  when 
delivery  is  unnecessary — (1.)   in  deeds 
wliere   it  has  been  dii^pensed  with,  174; 
(2.)    in    bonds   of  provision   by  father  to 
child,   ib. ;    (3.)  post-nuptial  settlements, 
ib. ;    (4.)   deeds  in  which  granter  has  an 
interest,  ib. ;  also  in  deeds  which  granter 
%ras  under  antecedent  obligation  to  grant, 
175  ;   where  deed  is  a  bipartite  contract, 
ih. :   decrees-arbitral  require  delivery,  i6. ; 
filcrrtia    causa  deeds  not   irrevocable,  al- 
though delivered,  176. 

equivalents  to,  175 ;  where  Ranter  acts 


on  deed,  ih. ;  recording  is  equivalent,  ib. ; 


so  registration  of  saisinc  on  nndelivered 
deed,  ib. 

DenunciatioD  for  debt,  when  competent,  289 ; 
its  effects  prior  to  1746,  ib. ;  see  Execution 
for  Debt. 

Destination,  to  "heirs"  and  "heirs  in  gene- 
ral," 521,  669 ;  to  "  heirs  whatsoever,"  ib. ; 
to  "heirs-of-linc,"  670;  to  "heir-male  of 
line,"  646,  670;  to  "heir-female,"  670; 
words  of  which  meaning  fixed,  are  inter- 
preted literallv  in  destinations,  U). ;  "heirs- 
male"  sometimes  construed  according  to 
intention,  671  ;  "  and "  equivalent  to 
"whom  failing,"  672  ;  destinations  are 
controlled  by  dispositive  clause,  522,  672 ; 
destination  to  assignees,  522 ;  construc- 
tion of  destinations  of  fee  and  liferent  to 
strangere,  6.52. 

•* in  marriage-contracts,  to  "heirs  and 

bairns,"  657 ;  to  bairns  of  the  marriage,  658. 

Devolution  of  submission  need  not  be  ex- 
ecuted with  solemnities,  398;  its  style, 
407. 

Diligence — preference  in  moveable  obliga- 
tions by  priority  of  diligence,  278 ;  dili- 
gence, meaning  of  word,  ib. ;  divided  into 
real  and  personal,  ib. ;  mubt  proceed  on 
judicial  authority,  279 ;  diligence  upon 
deeds  with  consent  to  registration,  i6.; 
upon  Exchec^ucr  bonds,  ib, ;  in  what  books 
registration  for  execution  is  competent,  ib, ; 
see  Homing  J  Execution  for  Dtbt^  Poind- 
ing, Arrestment. 

modes  of  equalizing  competing  —  by 

making  debtor  notour  bankrupt,  303 ;  by 
sequestrating  debtor,  ib. ;  competition  with 
the  Crown,  304 ;  provision  of  Exchequer 
Act,  ib. 

affecting  heritable  property,  see  Inhibi- 
tion, Adjudication,  Poinding  the  Ground. 

Discharge — modes  of  extinction  of  obliga- 
tions, 261  ;  performance,  ib. ;  acceptilation, 
ib. ;  compensation,  ib. ;  novation  and  de- 
legation, 262  ;  confusion,  ib. ;  implied  dis- 
charge, ib. ;  when  is  payment  presumed  ? 
i&. ;  extinction  by  written  instniments,  ib. ; 
same  solemnities  necessary  in  the  dis- 
charge as  in  constitution  of  obligations, 
263 ;  effect  of  discharge  by  wrong  creditor, 
264. 

its  clauses — the  narrative,  263 ;  may 

be  endorsed  on  document  of  debt,  ib. ;  if 
bond  have  heen  recorded,  a  separate  dis- 
charge is  necessary,  264 ;  title  of  granter, 
ib. ;  cause  of  granting,  265 ;  acknowledg- 
ment of  payment  of  interest,  266 ;  pay- 
ment by  a  third  party  must  be  set  fort  n  to 
elide  presumption  of  payment  by  dtibtor, 
ib. ;  narrative  must  be  true,  ib. ;  considera- 
tion must  be  implemented,  267;  essential 
error  is  a  ground  for  reducing,  268 ;  dis- 
charging clause,  its  form,  ib. ;  meaning 
of  terms  employed  in  this  clause,  269 ; 
effect  of  general  and  special  clauses  of  dis- 
charge, lb. ;  a  general  discharging  clause 
adcr  a  special  one  discharges  all  debts 
ejusdem  smcici,  270 ;  a  general  discharge 
will  not  discharge  a  debt  already  assigned, 
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lb. ;  ducharge  of  a  company  implies  dis- 
charge of  individual  partners,  when  its 
object  wonld  be  defeated  otherwise,  271 ; 
where  the  debtor  is  liable  in  more  than  one 
character,  ib. ;  warrandice  is  absolute  un- 
less discharge  be  gratuitouSi  ib. ;  clause  of 
delivery  of  writs,  272  ;  clause  of  registra- 
tion, ib. ;  see  HerikMe  Seeurkie$. 

Disclamation,  penalty  of,  509;  now  abo- 
lished, t&. 

Discussion— order  of  discussion  of  heirs,  193 ; 
a  creditor  may  proceed  either  agpainst  the 
heir  or  against  the  executors  of  debtor,  194; 
definition  and  origin  of  discussion,  ib. ;  re- 
moter heirs  are  released  if  the  debtor  accept 
obligation  of  proper  debtor,  without  making 
demand  on  the  others,  ib. ;  Mode  qfdis- 
eutsion — if  the  ground  of  ^  debt  be  not 
liquid,  creditor  must  constitute  his  debt 
and  charge  principal  debtor,  ib. ;  execu- 
tion of  charge  when  recorded  has  now  the 
same  effect  as  denunciation  formerly  had, 
ib.;  estate  as  well  as  person  of  debtor 
must  be  discussed,  209 ;  nis  bankruptcy  is 
sufficient  discussion,  ib. ;  debtor's  aosence 
from  this  country  renders  his  discussion 
unnecessary,  t6. ;  heir  of  deceased  debtor 
must  be  discussed,  ib. ;  guarantees  not 
entitled  to  insist  in  discussion  of  debtor,  ib. 

Disentail,  who  are  empowered  to,  733  ;  form 
of  instrument,  ib. ;  when  petitioner  for 
disentail  dies,  next  heir  cannot  be  sistcd 
in  his  place,  734;  requisites  of  registra- 
tion of  instrument,  i6. ;  procedure  under 
petition  for  disentail,  i&. ;  authority  of  Court 
may  be  interponed  after  execution  of  disen- 
tail, ib. ;  statutoiyprovisions  for  protection 
of  creditors  of  the  estate,  735 ;  heirs  bom 
after  date  of  new  entails  may  disentail 
without  consent,  737;  consent  necessary 
to  enable  other  heirs  to  disentail,  ib.\ 
limits  of  new  entails,  738. 

■  when  estate  settled  by  marriage-con- 
tract, 735 ;  money  in  trust  under  direction 
to  entail  may  be  disentailed,  ib. 

Disponce,  see  Completion  of  Tide. 

Disposition  of  moveables,  see  Jfoveable  real 
rights. 

—  aeneral — ^its  form  and  effect,  694 ;  it  is 
made  complete  as  to  heritage  by  a^iudica- 
tion  in  implement,  ib. ;  it  is  equivalent  to 
a  general  service,  t6. ;  it  is  also  a  title  to 
the  moveable  estate,  695 ;  confirmation  is 
necessary  to  recover  funds  from  third  par- 
ties, ib. 

'^—  and  deed  of  entail,  see  EntaU. 

— —  with  back-bond,  819 ;  obligation  to  de- 
nude made  real  by  registration  or  judicial 
production  of  back-bond,  ib.\  extinction 
oy  renunciation  or  resignation  ad  reman- 
entiamt  820. 

a  met  definition,  590;    its  use  and 

clauses,  598,  et  seq. ;  superior's  act  neccs- 
saiy  to  complete,  600 ;  its  disadvantages, 
611. 

—  by  vassal  to  superior,  its  clauses,  593, 
et  aeq. ;  commission  to  receive  resignations, 
595 ;  see  Besignation  ad  rem. 


Disposition  de  me,  590 ;  before  introduction  of 
registration,  609 ;  its  effect,  ib, ;  difference 
in  effect  between  disposition  a  me  and  dis- 
position de  me,  610;  its  form,  ib* — ace 
Charter ;  essentials  in,  to  create  base  fee, 
ib. ;  its  disadvantages,  611. 

Disposition  (pontinued}--a  mevdde  me,  ita 
clauses,  612 ;  description  of  sulject,  613 ; 
effect  of  dispositive  clause,  614 ;  reference 
to  burdens,  ib. ;  old  form  of  obligadon  to 
infeft,  ib. ;  new  form,  615 ;  effect  of  imper- 
fect obligation  to  infeft,  ib.;  procuratory 
of  resignation,  t&. ;  is  an  assignation  of 
writs  implied?  616;  aasi^ination  of  writs 
does  not  transmit  obligation  to  relieve  of 
stipend,  ib. ;  effect  of  new  clause  of  assig- 
nation of  rents,  617,  618;  precept  inde- 
finite, 619;  contains  no  tenendas  or  red- 
dendo, 620. 

—  by  an  heir  unentered — where  his  an- 
cestor was  infeft,  631 ;  when  ancestor  not 
infeft,  632. 

*—  by  superior  to  vassal — its  form,  634 ; 
holding  is  only  a  me,  ib. 

by  superior  to  stranger — peculiarities, 

of  dispositive  clause,  639 ;  of  obligation  to 
infeft,  ib. ;  of  assignation  of  fen-duties,  ib. ; 
of  clause  of  wan'audice,  640. 

Disposition  and  assi^ation — ^what  is  neces- 
sary in,  624;  assignation  of  procuFstory 
with  purpose  to  transfer,  is  sufficient,  625 ; 
its  form,  ib.;  and  effect,  626;  party  first 
making  right  real  preferred,  ib. 

Disposition  mortis  causa— mAj  be  combined 
with  a  testament,  664 ;  what  is  essential 
in,  665 ;  construction  by  presumed  inten- 
tion of  grauter,  ib. ;  disposition,  when  hok>- 
graph,  should  be  attested  by  witnesses, 
666;  usual  destination  in  mortis  eauea 
disposition,  672;  when  to  a  stranger,  he 
may  be  burdened  by  a  subsequent  testa- 
ment, 673 ;  object  of  disposition  to  heir-4it- 
law,  i6.;  see  Ihtst-dispositton  (tnd  setde- 
menu.  Deathbed. 

Dispositive  clause — see  Charter;  it  is  the 
ruling  clause,  522  ;  has  idone  transmitting 
power,  530 ;  should  contain  the  rights  re- 
served by  superior,  ib. 

Division  and  sale  at  the  instance  of  heirs- 
portioners,  747 ;  necessary  to  prove  that 
subjects  cannot  be  dividea,  ib* ;  case  show- 
ing form  of  procedure,  ib. 

Domimum  Areetwn  and  domimmn  utile. 
503;  directtim,  505;  utHe  comprehended 
in  the  superior's  title,  575,  576 ;  direetum 
may  be  sold,  576;  utile,  c(mveyance  of, 
to  superior,  593 ;.  directum  cannot  be  split 
by  superior,  638 — see  Stiqperior,  Vaseal, 
Feu. 

Donatio  inter  virum  et  vxorem;  see  Mar- 
riage,  postnuptial  oontrtiet  of. 

Dovecots,  right  to  erect,  507. 

Draft,  Bank — when  exempt  from  stamp 
duty,  86,  375 ;  may  not  be  circulated  be- 
yond fifteen  miles,  87,  375;  must  state 
Slace  of  dravring,  375 ;  penalty  of  post- 
atinff  or  not  niecifying  place,  ft. ;  di^r* 
ence  oetwecn  bank  droile  and  orders  re- 
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quiring  stamps,  376;  bank-draft  trans- 
ferred by  delivery  or  indorsation,  ib. ;  when 
preseotment  necessary  to  preserve  recourse 
against  drawer  ?  ib. ;  can  it  be  (protested  and 
diligence  done?i6.;  what  vigilance  is  in- 
cumbent on  bankers  in  paying  drafts  ?  377 ; 
it  forms  no  evidence  ot  payment  to  credi- 
tor unless  indorsed  by  him,  ib. ;  in  Eng- 
land, donation  mortU  causa  cannot  be  con- 
stituted by  bank-draft  ib.\  donation  so 
made,  valid  in  Scotland,  ih. ;  effect  of  pay- 
ment upon  forged  cheque,  xb. ;  provisions 
with  regard  to  crossed  cheques,  378. 

Drunk  persons,  see  Intoxicated. 

Duplicates  of  Deeds— chargeable  with  re- 
ouced  rate  of  stamp-duty,  88. 

Ecclesiastical   Jurisdiction — ^former  na- 
ture and  extent  of,  274,  275 ;  extended  to 
civil  offences,  275 ;   such  jurisdiction  is 
now  abolished,  276. 
Edictal  arrestment,  see  Arrestment 
Education  of  the  conveyancer — his  duties 
and  qualifications,  1-12  ;  method  of  teach- 
ing conveyancing  analytical,  23;  writers 
on  conveyancing,  tb. ;  see  Introduction. 
Entail— instructions  to   entail  contained  in 
trust-disposition,  see  Trtai-disposition. 

its  origin,  696-696. 

— r-  with  sim-de  destination^  696. 

with  pronibitions^  696,  697 ;  substitutes 

under  it  formerlv  eigoyed  the  character  of 
creditors,  697  ;  neirs  might  have  burdened 
with  debt,  tb. ;  or  sold  fur  onerous  cause, 
tb. ;  Entail  Amendment  Act  now  subjects 
snch  estate  to  debts  and  deeds  of  heir,  ib. 

strict  entailj  its  definition,  698 ;  object 

of  Act  11  &  12  Vict.,  ib.;  Old  Entail— 
first  statute  with  regard  to,  699 ;  its  pro- 
visions, ib. ;   registration  of  entail  neces- 
sary, i6. ;  fetters  to  be  engrossed  in  every 
transmission,  and  sasine  under,  ib  ;  not 
sufficient  to  refer  to  another  deed  for  fet- 
ters,  ib. ;   even  though  registered,  701 ; 
who  may  make  an  entail^  700 ;  proprietor 
with  personal  right  may  entail,  ib, ;  how 
it  may  be  made,  i6. ;   its  rei^uisites,  ib.\ 
maker  has  power  to  alter  arbitrary  condi- 
tions in  entails,  701 ;  essential  conditions, 
ib.  ;  prohibition  against  altering  order  of 
succession,  ib. ;  against  selling,  ib. ;  and 
against  contracting  debt,  ib. ;  irritant  and 
resolutive  clauses,  517,  702,  703 ;  other 
clauses  not  necessary,  702  ;  assignation  of 
writs,  ib. ;  obligation  to  relieve  of  debts, 
ib. ;  irritant  and  resolutive  clauses  must  be 
inserted  in  the  titles,  703 ;  and  in  all  sub- 
sequent conveyances,  ib.  \  re^stration  ne- 
cessary, ib. ;  now  effected,  tb, ;  effect  of 
conipleted  entail  as  to  entailer's  debts,  »6. ; 
c^n  entailer  burden  with  debt  after  regis- 
tration ?  704 ;  condition  as  to  payment  of 
entailer's  debts,  ib. ;  condition  as  to  bear- 
ings arms  enforced,  ih. ;  heir  of  entail  is 
fiar   so  far  as  not  fettered,  ib. ;  represents 
his  predecessors  in  every  act  not  inferring 
«,n   irritancy,  t6. ;  may  cut  growing  wood, 
but  no^  neaf  the  mansion-house,  705 ;  not 


bound  to  keep  xxp  mansion-houBe,  ib. ;  may 
contract  debts  not  affecting  lands  beyond 
his  life  interest,  ib. ;  may  grant  leases  of 
ordinary  duration,  £&.;  long  lease  reckoned 
an  alienation,  ib. ;  grassum  reducible,  ib. ; 
provisions  of  Montgomery  Act  with  regard 
to  leasing,  706 ;  and  of  Bosebery  Act,  ib. ; 
provisions  for  granting  building  Teases,  ib. ; 
powers  of  feuing  and  granting  long  leases 
by  Entail  Amendment  Acts,  707  ;  power 
of  granting  provisions  to  wife  and  younger 
children,  ib. ;  provisions  how  chargeable, 
and  how  ascertained,  ib,;  Court  will  re- 
strict an  excessive  provision,  708,  710; 
this  power  may  be  vested  in  two  heirs 
simultaneously,  708 ;  provisions  giving  im- 
mediate right  of  credit,  ib. ;  meaning  of 
term  younger  children,  ib. ;  provisions  are 
not  evacuated  by  subsequent  contravention 
of  granter,  ib. ;  Aberdeen  Act  is  confined 
to  old  entails,  709  ;  applies  to  institute  as 
well  as  heir,  ib. ;  provisions  under  it  do 
not  affect  the  fee,  710  ;  how  they  are  made 
effectual,  ib,;  heir  cannot  be  deprived  of 
more  than  two-thirds  of  free  rent  for  pro- 
visions, ib. ;  forms  of  bonds  of  provision, 
ib. ;  form  of  pro\-isions  to  younger  children 
under  Entau  Amendment  Act,  711 ;  these 
are  chargeable  on  fee,  with  power  of  sale, 
ib. ;  application  to  Court  necessary  to  ob- 
tain tnese  provisions,  ib. ;  tutors  of  heirs 
cannot  grant  bond  and  disposition  for  pro- 
visions, ib. ;  provisions  affecting  the  rents 
only  for  a  limited  time  not  chargeable  on  the 
fee,  ib. ;  provisions  may  be  granted  out  of 
money  under  trust  for  the  purchase  of  land 
to  be  entailed,  712  ;  heir  paying  provisions 
may  keep  them  up  as  debts  agiunst  sub- 
seouent  heirs,  ib, ;  powers  of  heirs  of  en- 
tau notwithstanding  fetters,  712 ;  heir  may 
sell  land  to  the  Crown  under  statutory 
powers,  ib. ;  also  may  sell  superiorities, 
u>, ;  may  sell  for  payment  of  entailer's 
debts,  io. ;  powers  of  sale  under  Entail 
Amendment  Acts,  713;  how  price  dispos- 
ed of,  ib. ;  power  to  feu,  with  approval  of 
Court,  ib. ;  what  powers  may  be  exercised 
with  consent  of  future  heirs,  ib, ;  heir  of 
entail  is  not  a  singular  successor,  770; 
when  heir  entitled  to  disentail  without 
consent,  his  creditors  may  affect  the  estate 
as  if  disentail  had  been  recorded,  730; 
heirs  who  have  mortgaged  their  succes- 
sion not  entitled  to  consent  to  disentail, 
ib. ;  improvements,!  15;  provisions  of  Mont- 
gomery Act,  ib. ;  and  of  Entail  Amend- 
ment Act,  ib.;  what  are  improvements, 
ib, ;  amount  for  which  heir  may  become 
creditor  for  improvements,  716 ;  notices  to 
future  heirs  required  under  Montgomery 
Act,  ib. ;  creditor  for  improvements  bound 
to  proceed  within  two  years  of  the  death 
of  expending  proprietor,  ib. ;  expense  of 
building  mansion-house,  ib, ;  subscription 
of  notice  to  next  heirs,  717 ;  bond  for  im- 
provement money,  ib, ;  creditor  may  ap- 
ply to  the  Court  to  ordain  next  heir  to 
grant  bond  for  his  predeeessor'B  improve- 
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ments,  ib. ;  power  of  tbe  Court  to  grant 
Buch  authority,  718 ;  heir  under  unrecord- 
ed entail  cannot  recover  under  Mont- 
gomery Act,  ib. ;  Strict  intemreUUion  of 
erUatU—Conrt  will  not  supply  omiRBionii, 
718;  no  voeen  nignatm  requisite,  t5. ;  re- 
quisites of  prohibition  against  altering  the 
order  of  succeBsion,  719  ;  requisites  of  pro- 
hibition against  selling,  720:  tbe  words 
"  alienate  and  dispone*'  held  to  include 
*'  sell,**i6. ;  requisites  of  prohibition  against 
contracting  debt,  ib. ;  requisites  of  irritAut 
clause,  72if  et  seq.]  this  clause  is  abso* 
lutely  necessary,  722 ;  requisites  and  effect 
of  resolutive  clause,  723 ;  general  struc- 
ture of  entail  to  be  looked  to,  724 ;  defec- 
tive recapitulation,  725;  entailer  must 
have  had  the  purpose  of  enumeration  to 
give  effect  to  oujection  of  defective  recapi- 
tulation, 726;  application  of  fetters  to 
whole  members  of  entail,  ib. ;  where  first 
heir  is  disponee,  fetters  on  "  heirs"  do  not 
apply  to  him,  ib.\  when  is  the  institute 
included  in  the  prohibitions  ?  727 ;  conse- 
quence of  defective  entails  before  Amend- 
ment Act,  723 ;  heir  could  not  impose  new 
prohibitions  where  those  existing  were  im- 
perfect, 724 ;  now  defect  in  one  provision 
invalidates  all,  697,  724;  declarator  un- 
necessary to  reduce  defective  entail,  ib. ; 
tStatutory  solemnities  of  entails — 1.  Inser- 
tion of  the  fetters  required  by  Act  in  the 
titles  and  all  subsequent  conveyances,  727 ; 
where  procuratory  and  precept  occur  in 
the  same  deed,  insertion  once  is  sufficient, 
ib. ;  conditions  need  not  be  inserted  in  re- 
tour  of  general  service,  ib. ;  they  must  bo 
inserted  in  a  special  retour,  728 ;  general 
reference  infers  contravention,  ib. ;  clerical 
errors  in  investitures  do  not  affect  entail, 
if  not  inter  essentialia,  ib. ;  investitures 
must  contain  fetters  as  in  entail,  tb.;  no 
longer  necessary  to  repeat  fetters,  ib. ;  2. 
Begistration,  only  necessary  to  exclude 
claims  of  creditors,  ib. ;  if  heir  hold  on 
personal  title,  the  entail  is  good  against 
creditore,  729;  requisites  of  registration, 
ib. ;  date  of  registration  is  date  of  warrant 
authorizing  it,  ih. ;  neglect  of  solemnities 
defeats  right  of  institutes  without  indem- 
nification, 730;  contravention — effect  of 
irritancy,  ib.;  contravention  not  chal- 
lenged for  forty  years  acquires  prescriptive 
efficacy,  731 ;  any  substitute  may  pursue 
tleclarator  of  irritancy,  ib. ;  effect  of  con- 
travention on  contravener's  descendants, 
ib. ;  procedure  after  decree  of  irritancy,  ib. ; 
contravener's  acts  of  ordinary  administra- 
tion before  contravention  remain  effectnal, 
732  ;  deeds  executed  in  consistency  with 
the  entail  are  valid  After  decree  by  Amend- 
ment Act^  ib,;  irritancy  may  be  purged 
by  restoring  mattera  to  the  position  in 
which  they  were  before  contravention,  ib. ; 
extinction  of  entail — ^by  succession  of  heirs- 
pnrtioners,  732  ;  by  succession  of  last  snb- 
Ktitute,  1*6. ;  by  disentail  under  Amendment 
Act,  733 — see  Disentail;  money  acquired 


by  damage,  and  monejr  under  trust,  &<%, 
may  be  paid  to  the  hoir  if  he  be  entitled 
to  disentail,  736 ;  trust-money  directed  to 
be  entailed  may  be  acquired  in  fee-«imple 
by  disentail,  ib. ;  date  of  deed  constituting 
trust  in  such  cases  to  be  held  as  date  of 
entail,  ib. ;  how  trust-money,  &c.,  mapr  be 
applied  when  heir  is  not  entitled  to  disen- 
tail, 736 ;  provisions  to  wives  and  children 
may  be  granted  out  of  it,  tft. ;  all  deeds 
permitted  by  Amendment  Act  may  be  done 
oy  heir  whether  entail  be  recorded  or  not, 
or  whether  he  be  infeft  or  not,  ib. — New 
EntaU—Tvde  for  fixing  date  of  entail,  736; 
irritant  and  resolutive  clauses  dispensed 
with,  737  ;  clause  authorizing  regiatratioo 
declared  to  have  effect  of  irritant  and  re- 
solutive clauses,  ib.;  reserved  powers  of 
nomination  of  heirs,  ib. ;  its  effect,  t^. ; 
Montgomery  and  Aberdeen  Acts  not  avail- 
able to  heirs  under,  ib. ;  conditions  need 
not  be  repeated  in  future  investitures,  ib. ; 
reference  to  them  and  to  clause  of  lus- 
tration held  sufficient,  738 ;  limits  of  new 
entails,  ib. 

Entails,  register  of — its  purpose,  161. 

Entailed  lands,  sale  of — they  may  be  sold  for 
Government  purposes,  712 ;  safe  of  superio- 
rities, {(. ;  sale  oy  tutors  to  Crown,  ib. ; 
sale  for  payment  of  entailer's  debts,  ib, ; 
powera  of  sale  under  Entail  Amendment 
Act,  713;  feus  for  charitable  purposes, 
ib. ;  feuing  under  Entail  Amendment  Act, 
707,713;  sale  with  consent  of  fature  heirs, 
ib. ;  see  Exeambhn. 

Entry  cum  beneficio  inventarO,  see  Sermee- 

Entry  with  superior — completion  of  title  by 
resignation  or  confirmation  divests  last 
vassal,  and  invalidates  his  warrants,  774 ; 
can  vassal  take  infeftment  on  charter  con- 
firming his  sasine  ?  ib. ;  where  firet  entry 
invalid,  another  may  be  taken,  775 ;  entiy, 
by  confirmation  and  precept  of  dare,  ib. ; 
confirmation  must  specify  eyery  deed  con- 
firmed, ib. ;  superior  must  be  infeft  before 
he  can  grant  a  valid  entry,  ib.;  where 
superiors  are  heirs-portionera,  ib. ;  soperior 
must  be  infeft  in  the  fee,  ib.;  error  in  title 
of  superior  does  not  necessarily  invalidate 
the  entry,776 ;  terms  upon  which  entiy 
is  granted,  Uf. ;  superior  cannot  refnse  to 
receive  heir  when  he  is  willing  to  enter, 
ib. ;  unless  he  be  not  served  heir,  ib. ;  terms 
on  which  entnr  given  to  heirs  of  entail,  ib.; 
superior  not  bound  to  deliver  a  charter  of 
resignation  without  payment  of  a  year's 
rent,  777 ;  vassal  may  possess  without  in- 
fefhnent,  and  assign,  w. ;  and  assignee  may 
possess  on  personu  title  without  taking  an 
entry  so  long  as  the  precept  is  not  ex- 
hausted, ib. ;  composition,  and  deductions 
therefirom,  ib. ;  vassal  paying  oompoeition 
may  dictate  series  of  heirs,  tb. — see  Com- 
position; vassal  may  assign  charter,  778; 
superior  not  bound  to  enter  a  corporation, 
i6. ;  if  entry  given  to  an  office-bearer  and 
his  successors  in  office,  superior  cannot 
demand  a  year's  rent,  ib. ;  duplicand  may 
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be  stipulated,  i6. ;  original  charter  controls 
charters  by  progress,  where  discrepancies 
have  crept  m,  ib. ;  Act  against  insci'tion 
of  wroDe  bonndaries,  779 ;   vassal  must 

f)rodnce  nis  titles,  ib.\  superior  incurs  no 
iability  in  granting  charters  by  progress, 
780 ;  saperior  may  insist  that  burdens  be 
inserted  if  not  aln;ady  on  record,  781 ;  lia- 
bility for   cumtdo   feu-duties  where  feu 
divided,  ib. ;   entry  implies  discharge  of 
former  fea-duties,  ib. ;  non  entry  not  purg- 
ed unless  sasine  taken,  ib. ;  mode  of  forc- 
ing entry  previous  to  1745,  782 ;  remiidy 
then  introduced,  *&. ;  decree  of  tinsel  of 
superiority,  ib. ;  remedy  provided  by  Lands 
Transference  Act,  783;  compulsory  con- 
firmation only  available  where  party  infeft, 
ib. ;  procedure  where  superior  is  not  infeft^ 
784 ;  where  reddendo  does  not  exceed  £5, 
tb. ;  where  reddendo  greater  than  £5,  ib. ; 
where  superiority  relinquished,  786 ;  eflfect 
of  decree  of  forfeiture  or  relinquishment, 
(b,;  price  of  relinauishment,  how  to  be 
applied,  lb.]  see  Vonfinnatumj  Sesigna^ 
tiOTij  Charter, 
Equipollents  to  delivery,  see  Delivery  of  deeds. 

to  intimation,  see  Assignation, 

Erafiure,  see  Vitiation. 
Error  in  deeds — error  in  accidental  qualities 
will  not  reduce  a  contract,  65 ;  must  be  in 
esseniialibvs  to  have  this  eflfect,  ib. ;  cases 
illustrative  of,  ib-t  66,  268 ;  see  Vitiation. 
Escheat,  casualty  of,  494,  509;  liferent  es- 
cheat not  a  genuine  feudal  casualty,  594. 
Eviction,  claim  of  warrandice  does  not  arise 
until,  153;  intimation  should  be  made  if 
threatened,  537. 
Excambion — warrandice    implied   in,   155; 
jx)wer  of  heir  of  entail  to  excamb,  714 ; 
requirements  of  Entail  Amendment  Act 
with  regard  to,  ib.;  debts  contracted  be- 
fore recording  excambion  do  not  affect  ac- 
quired lands,  ib. ;  conditions  of  entail  need 
not  be  inserted  in  excambion  if  referred 
to,  715;   warrant  not  required  to  record 
cxcambions  in  Hegister  of  Entails,  ib. ; 
whole  estate  may  be  excambed  with  pro- 
per consents,  ib. 
Exchequer  Act,  Court  of— provisions  of,  in  re- 
gard to  registration  of  bonds,  279 ;  charge 
of  six  days  authorized  on  Exche(|uer  de- 
crees, 282 ;  terms  of  warrant  to  be  mserted 
in  extracts  of  decrees,  284 ;  lawful  to  poind 
bank  notes,  money,  bonds,  &c.,  299 ;  pro- 
vision as  to  preference  of  diligence,  304 ; 
warrants  of  arrestment  under,  307 ;  pro- 
visions  as  to  effect  of  arrestment  under, 
313. 
Execution  for  debt,  history  of,  273 ;  former 
jurisdiction  of  the  Church  Courts,  275 ; 
authority  of  Church   Courts  revived  by 
Statute  1572,  c.  53,  276;  but  cut  off  by 
10  Anne,  cap.  7,  ib,\  modifications  pro- 
<lnced   by  introduction  of  the  feudal  sys- 
ttijTif    ib. ;    mode   of  attaching  person  of 
debtor  on  ground  of  civil  rebellion,  277. 
object  of,  278 ;  when  no  execution  has 


l>een  used,  creditors  are  ranked  part  passUf 


ib. ;  widow  formerly  preferred  for  provisions 
in  her  marriage  contract,  ib. ;  now  she 
cannot  claim  preferably,  ib. ;  preference  is 
by  priority  of  diligence,  ib. ;  see  Diligence, 
Homing, 
Execution  of  charge — one  witness  is  suffix 
cient,  285 ;  charge  must  be  given  to  party 
named  in  the  diligence,  ib.;  individual 
partners  of  a  company  may  be  charged, 
though  not  named,  ib. ;  messenger  is  to 
discover  the  partners,  ib. ;  protest  of  a  bill 
may  be  registered  for  execution  against  a 
company,  and  one  partner  resident  in  that 
jurisdiction,  286 ;  it  may  proceed  at  the 
instance  of  a  company,  though  no  partners 
be  designed,  ib.;  different  where  it  is  a 
descriptive  firm,  ib.;  against  minor  null, 
unless  tutors  and  curators  also  charged,  ib.; 
messenger  must  have  the  warrant  in  his 

Kssession,  ib.;  place  where  charge  is  to 
given,  ib. ;  personal  execution  is  to  be 
preferred,  ib. ;  when  not  personal,  should 
be  at  dwelling-house,  287  ;  execution 
against  a  merchant  at  his  counting-house 
is  inept,  ib. ;  mode  of  execution  at  dwell- 
ing-house, ib.  ;  particulars  of  execution 
must  be  described  in  messenger's  execu- 
tion, 288 ;  when  party  is  designed  by  his 
known  style,  his  dwelling-house  need  not 
be  specified,  ib. ;  witness  must  subHcribe, 
and  he  designed  in  messenger's  execution, 
i&. ;  it  must  set  forth  particulars  of  war- 
rant, ib. ;  where  erroneous,  it  may  be 
amended  by  a  corrected  execution,  if  no 
competition,  289;  authority  to  charge 
edictally  must  proceed  on  special  warrant, 
284 ;  inducire  must  expire  before  warrant 
of  imprisonment  be  applied  for,  292  ;  par- 
tial payments  after  date  of  extract,  ib. ; 
liability  of  magistrates  as  to  prisons,  &c., 
293 ;  see  Denunciation^  Caption,  Personal 
Diligence  Act. 

Execution — registration  for;  see  Registra- 
tion. 

Executor — is  hares  in  mobUibits,  195;  is 
hasres  fiduciarius  where  no  directions  aro 
given,  467  ;  right  to  a  third  of  moveables 
repealed,  ib. ;  when  universal  legatee  holds 
estate  for  himself,  468;  executor-<lativc 
requires  decree  dative,  470;  must  find 
security,  ib. ;  who  are  entitled  to  the  office, 
ib. ;  where  more  than  one  confirmed  in 
Scotland,  they  may  be  sued  in  Scotland 
though  some  reside  in  England,  471 ;  office 
of  executor  is  personal,  ib. ;  no  executor 
liable  vlira  vires  inventarii,  ib. ;  may  sue 
for  doubtful  claim  on  license,  without  con- 
firmation, 472. 

Executor-creditor— confirmation  qua  creditor 
of  common  debtor  is  preferable  to  an  arres- 
ter previous  to  his  death, 31 3 ;  confirmation 
may  be  partial,  473;  procedure  in  confir- 
mation, w. 

Executorials — decrees  before  execution  are 
denominated,  278. 

Exemptions  from  stamp-tluty,  list  of,  86-88. 

Extinction  of  obligations — see  Discharge. 

Extortion ;  see  Force  or  Fear. 
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Extract  registered  decrees — contain  war- 
rant for  execution,  280 ;  former  methods 
may  stiU  be  resorted  to,  ib, ;  see  Penonal 


may  still 
Dikffenee 


Ad, 


FAoiLrrr — see  ImbecUe. 

Factor — bond  granted  by  factor,  203 ;  factors 
cannot  bind  their  constituents  without 
power  to  do  so,  ib, ;  factory  should  contain 
consent  to  registration  of  bonds  to  be  ^nt> 
ed  by  factor,  ift. ;  factor  cannot  acquire  for 
his  own  benefit  a  right  connected  with  his 
constituent's  estate,  238. 

Factor  loeo  iutorit — appointed  by  Court  of 
Session,  45;  he  may  submit,  887 ;  dispones 
heritable  property  of  his  ward  without 
making  up  title  in  his  own  name,  692. 

FactorT---diflerence  between  general  and 
special  factories,  457 ;  form,  Ut. ;  a  general 
factory  confers  only  powers  of  general 
management,  A.;  must  contain  special 
power  to  enable  factor  to  sell  heritage,  458 ; 
and  to  serve  his  constituent  heir,  &. ;  and 
to  compromise  and  submit,  ib. ;  and  to  bor- 
row, ib. ;  and  to  appoint  a  sub-factor,  ib. ; 
may  be  terminat^— 1.  By  constituent's 
recall,  direct  or  implied,  459 ;  fiwtor  here 
entitled  to  be  indemnified  for  advances, 
ib.;  2.  By  renunciation,  »6. ;  8.  By  death  of 
oonstitnent,  ib. ;  4.  By  constituent's  bank- 
ruptcy, ib. ;  does  it  fall  by  his  insanit^r  ? 
ib. ;  5.  By  factor's  death,  460 ;  in  special 
factories,  factor  has  no  power  beyond  what 
is  expressed,  ib. ;  factor's  obligations  and 
remuneration,  ib. ;  a  trustee  actmg  as  factor 
not  entitled  to  remuneration,  ib. ;  factor  is 
bound  to  perform  duties  by  acceptance,  »6.; 
his  liability,  ib. ;  he  should  transact/octoru 
nomine,  461 ;  need  not  be  mentioned  in 
sasine  on  disposition  granted  by  him  in 
virtue  of  factory,  628. 

Fee  cannot  be  in  pendente,  435,  653 ;  parent 
not  presumed  to  divest  himself  of  fee,  ib. ; 
not  presumed  to  be  in  heirs  ntuciturif  ib. ; 
presumptions  as  to  fee  in  questions  between 
parent  and  child,  ib. ;  cases  of  fee  deter- 
mined from  reference  to  source  of  the  pro- 
perty, 654;  to  ulterior  destination,  655; 
nomtnalMit  fiars,  657 ;  fee  vests  though  fiar 
predecease  liferenter,  478;  unless  intention 
of  testator  were  clearly  otherwise,  479 ; 
fiduciary,  of  father  for  children,  657. 

Fee  and  liferent — ^fee  cannot  be  in  pendente, 
435, 653 ;  destination  of  moveables  to  father 
and  mother  in  liferent,  and  children  in  fee, 
gives  fee  to  the  father,  435 ;  but  if  liferent, 
qualified  by  aUenarly  or  only,  fitther  is 
held  divested,  ib. ;  he  is  not  presumed  to 
divest  himself  of  fee,  653 ;  presumption  in 
fifiivour  of  father  counteracted  by  trust  to 
secure  children's  provision,  436 ;  construc- 
tion of  destination  to  husband  and  wife  in 
conjunct  fee  and  liferent,  437 ;  construction 
of  destinations  of  fee  and  liferent  to  stran- 
gers, 652 ;  when  parties  are  in  relation  of 
parent  and  child,  tb. ;  provisions  of  liferent 
to  paronts  and  fee  to  children  in  marriaee- 
contraots,  654 ;  cases  of  power  of  fiar  be- 


stowed on  nominal   liferenter,  655; 
Marriage  contraxi. 

Feu — ^its  nature  supposed  to  be  originally 
precarious,  492;  next  for  life,  tft. ;  after- 
wards hereditary,  ib.\  allodial  land  gra- 
dually merged  into,  ib. ;  oath  of  homage, 
494. 

— ^  definition  of,  502 ;  originally  gratuitona, 
ib. ;  its  character  now,  &. ;  nature  of  rela- 
tion it  establishes,  503;  superior  not  ab- 
solutely divested   by  granting  feu,  575; 
superior's  title  may  again  be«>me  title  itf 
feu,  ib. ;  he  may  sell  superiority,  ib. ;  vaa- 
sal's  right  extends  a  ctdovequeadeentrmni^ 
576;  su])erior  may  reserve  rights  affecting 
feu  to  himself,  ib.\  reservation  of  mines 
and  minerals,  ib. ;  conditions  in  favour  of 
superior,  577;   clause  of  pre-emption  in 
charter,  ib,;  clause  prohibiting  subinfeu- 
dation, 578 ;  when  ara  conditions  binding 
on  sinffolar  successors?  579,  et  eeq.;  inser- 
tion or  conditions  in  sasine,  how  secured, 
581 ;  jgeneral  reference  in  sasine  to  condi- 
tions insufficient,  ib. ;  condition  that  supe- 
rior's a^ent  expede  iufeftment,  582 ;  con- 
ditions in  favour  of  vassal,  583 ;  obligation 
to  relieve  of  public  burdens,  ib. ;  taxation 
of  composition,  ib. ;  renunciation  of  supe- 
rior's nghta,  584. 

— ^~  alienation  of— historical  sketch  of  power 
to  alienate,  585;  subinfeudation  not  re- 
garded as  alienation,  586;  general  prin- 
ciples and  forms  regulating  the  tnuiamts- 
sion  of  land,  588  ;  transmission  by  resig- 
nation, ib.t  591 ;  by  confirmation,  588 ; 
by  subinfeudation,  589 — see  Digpimition, 
Completion  of  title. 

-^—  renunciation  uf  feu  insufficient  to  re- 
absorb it  in  superiority,  598. 

Fen-charter — feu-disposition — fen-oontrsct, 
610. 

Fen-duties — when  interest  exigible  on,  534 ; 
in  original  charter,  ib. ;  vassal  personally 
liable  for,  i&.,  576. 

Feu-farm — tenure  of,  504. 

Feudal  lords — ancient  jurisdiction  of,  493. 

Feudal  system— introduced  modifications  on 
execution  for  debt,  276 ;  right  of  feudal 
superior  prevailed  over  private  creditor, 
ib. 

origin  and  history  of,  485^  491. 

origin  of  feudal  tenure,  491 ;  based  on 

relation  of  Dux  and  Conutes,  ib. ;  or  of  pa- 
tron and  client,  492 ;  inherent  character  of^ 
ib.;  casualties  incident  to  feudal  tenure, 
494,  495;  its  influences,  495;  causes  of 
gradual  decline,  496. 

^—  introduced  into  Scotland  in  eleventh 
centuiy,  493 ;  ancient  mode  of  constitut- 
ing the  feudal  relation,  51 1 ;  writing  not 
required  originally, «».— see  Parte  Cmite: 
proper  investiture,  ib.;  improper  investi- 
ture, 512. 

Feudontm  Gonntetudinei-^  compiled,  in  the 
twelfth  century,  493 ;  authority  of,  497 ; 
their  authority  in  Germany,  ib. 

Fiduciary  fee,  631 ;  see  J^ee. 

Force  or  fear,  impetration  by,  vitiates  an 
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obligatioD,  68 ;  exception  when  caased  by 
execatioD  of  diligence,  69. 
Foreign  deeds  receive  effect  here  as  regards 
peraonal  contracts  and  obligations,  140; 
caaeB  decided  according  to  lex  loci  eontrac- 
tw,  140;  cannot  affect  heritable  property  in 
Scotland,  if  not  in  accordance  with  Scotch 
forms,  141 ;  effect  of,  asobligation  toconvey, 
ib.]  is  a  power  of  attorney,  not  probative, 
bot  valid  bylaw  of  country  where  executed, 
Bofficient  authority  to  convey  lands  ?  141 ; 
nature  of  deed  must  be  agreeable  to  law  of 
Scotland,  142  ;  English  testament  does  not 
convey  heritage  in  Scotland,  ib.]  to  re- 
ceive effect,  foreign  deeds  must  be  valid  by 
laws  of  place  where  made,  i&. ;  usual  mode 
of  authentication,  i6. ;   see  BiU  of  Ex- 
change, 
Fraud— nature  and  effect  of— on  contracts, 
67  ;  may  be  pleaded,  ope  exceptionis,  ib. ; 
most  be  unknown  to  party  on  whom  prac- 
tised, to  enable  him  to  reduce,  t&. ;  objec- 
tion of  fraud  not  excluded  by  lapse  of  time, 
ib.;  party  pleading  fraud  must  set  forth 
circamstances  from  which  fraud  may  be 
inferred,  ib.;  preferences  under  1696,  c.  5, 
are  frauds,  68 ;  date  of  deeds  under  the 
Act,  ib. 

Freehold  qualifications,  former  mode  of  con- 
stituting, 640;  how  old  votes  still  pre- 
served, 642. 

Furthcoming,  process  of,  314,  315. 


Gamtvq — gaming  debts  form  an  illegal  con- 
sideration, 50 ;  provisions  of  9  Anne,  c.  14, 
i5. ;  of  5  &  6  Will.  IV.  c.  41,  61. 

G  ranter  of  deeds — capacity  of;  see  Deed$. 

Ground-annual — mode  of  constituting  obli- 
gations for,  802. 

Gnarant«e — by  the  Mercantile  Amendment 
Act  all  guarantees  must  be  in  writing,  and 
suliscribed,  139 ;   {guarantees  to  or  for  a 
company,  not  binding  atler  a  change  iu 
the  partners  of  either  company,  i&. ;   a 
guarantee  is  not  entitled  to  the  benefit  of 
uiscussjon,  209 ;  is  not  liable  for  the  ex- 
|)enae   of   suing    principal  debtor,   210 ; 
every  condition  which  he  stipulates  must 
be  fulfilled,  ib. ;  is  freed  if  creditor  grant 
delay,  212 ;  has  not  the  benefit  of  septen- 
nial limitation,  218. 
Guarantee  associations,  object  of,  228 ;  im- 
portant to  avoid  evils  of  cautionary  obliga- 
tions, 229  ;  mode  in  which  this  is  accom- 

pb'ahed,  ib. 


II  BiR— "Consent  by  heir  to  deed  granted  by 
father  on  deathbed  does  not  bar  right  of 
reduction,  69 ;  see  Disposition  moKis 
cauaa,  I)esHnatumf  Marriaffe-oorUract, 
Service^  -fee,  Fee  and  Liferent. 

unentered—see  Ditponiion  by  htir 


unentered. 

Heirs  of  marriage,  destination  of  whole  pro- 
perty to,  667. 

Heirs  and  bairns,  destination  to,  657. 


Heirs-portioners  may  be  excluded  in  an  en- 
tail, 732  ;  their  succession  extinguishes 
the  entail,  ib. ;  action  of  division  and  sale 
at  instance  of,  747. 

Heritable  bonds,  with  clanse  of  annnalrent, 
are  moveable  unless  (1.)  containing  obli- 
gation to  infeft ;  or  (2.)  secluding  execu- 
tors, 191 ;  but  remain  heritable  quoad 
fiscunij  and  not  subject  to  wife's  claims 
jure  relictcBj  or  husband's  jure  mariti, 
192. 

Heritable  and  moveable — relative  import- 
ance of  such  rights  in  early  times,  183, 
184 ;  heritable  comprehends  what  descends 
to  feudal  representative  or  heir-at-law, 
185 ;  moveable^  what  goes  to  next  of  kin, 
ib. ;  description  of  heritable  and  move- 
able subjects,  186. 

Heritable  securities — ^what  is  necessaiy  to 
the  constitution  of  heritable  securities, 
801 ;  authority  from  client  for  contracting 
loan,  815 ;  requisite  with  regard  to  debtor's 
title,  ib. ;  bond  may  be  granted  by  a  factor 
or  commissioner,  816 ;  the  Reed  Burden  is 
constituted  by  act  of  proprietor,  801 ;  the 
burden  must  be  imposed  upon  the  lands, 
and  by  the  disposition,  802 ;  it  must  be 
mentioned  in  the  infefhnent,  ib.\  this  is 
form  of  constituting  ground-annual,  ib. ; 
effect  of  separate  personal  obligation  for 
the  debt,  ib. ;  gives  no  active  title  of  pos- 
session, 803 ;  lorm  of  words  used  to  create, 
ib. ;  mode  of  transmission  is  by  assigna- 
tion, 804 ;  reference  in  future  investitures 
sufficient,  ib. ;  mode  of  extinction,  ib. ;  the 
Heritable  Bond — its  origin  and  form,  804; 
constitutes  a  real  burden,  i5. ;  mode  of 
transference,  805 ;  renunciation  originally 
required,  ib, ;  payment  now  extinguishes, 
ib.  (see  WadaeCl ;  Bond  and  Disposition 
in  security — old  form,  809,  810 ;  power  of 
sale,  810 ;  completed  by  infeftment,  ib. ; 
may  be  granted  to  a  cautioner  in  relief, 
811 ;  in  security  of  a  future  debt,  ib.;  in 
security  of  cash  credits,  ib. ;  form  under 
recent  Act,  812 ;  change  in  dispositive 
clause,  ib. ;  power  of  sale,  ib. ;  rigtit  com- 
pleted by  registration  without  sasine,  ib. ; 
transmission  inter  vivos  formerly  by  dis- 
position and  assignation,  813 ;  changes  in- 
troduced in  1845,  ib.;  bond,  &Ci^  by  a 
joint-stock  company,  857  ;  what  is  implied 
in  it,  ib. ;  Transmission  mortis  causa,  for- 
mer practice,  813 ;  practice  since  1845, 
ib. ;  infeflment  required  when  security  is 
not  resristered  during  grantee's  lifetime, 
814  ;  Extinction — ^former  mode — by  dis- 
charge and  renunciation,  *(. ;  new  form  of 
discharge,  815 ;  security  may  be  created 
by  assignation  of  unexhausted  precept 
gu€dificat^,  817  ;  both  sum  and  creditor's 
name  must  be  set  forth,  t&. ;  quality  of 
right  must  appear,  ib.;  competency  and 
eTOct  of  power  of  sale,  ib. ;  see  Disposi- 
tion witM  Backbond,  Adjudication  for 
debt. 

Heritable  rights — not  of  land — are  trans- 
missible by  base  fee,  610. 
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Holograph  writs — ^holograph  writs  do  not 
requiro  witnesses,  132 ;  writs  held  to  be 
bologp'aph  where  only  essential  parts  in 
granter  s  writinff,  ib. ;  improbatiye  writing 
may  be  adopted  by  holograph  memoran- 
dum signed  hj  party,  132 ;  bnt  not  by 
mere  subscription  of  docqnct  on  envelope 
containing  adopted  writing,  ib. ;  receipt 
signed  and  adaressed  by  granter  is  not 
holographi  133 ;  they  must  be  proved  to 
be  holograph,  t&.;  if  holograph  writ  bear 
to  be  written  by  granter,  contrary  mnst 
be  proved,  ib.\  they  cannot  prove  their 
own  dates,  ib, ;  cases  of  holograph  writ- 
ings not  proving  their  own  dates,  134 ; 
they  must  be  subscribed,  ib.;  if  not, 
granter^s  intention  is  presumed  to  have 
been  altered,  tb. ;  in  peculiar  circnmstan- 
ces  subscription  is  not  necessary,  ib.\ 
holograph  bill  containing  obligant's  name 
in  its  body,  but  no  subscription,  is  binding, 
ib. ;  effect  of  declaration  m  deed  of  settle- 
ment as  to  bequests  by  memoranda,  135. 

Holyrood,  see  Sanctuary. 

Homologation,  effect  of  the  doctrine  of,  177  ; 
cases  illustrative  of  this  doctrine,  ib. ;  what 
deeds  can  be  homolgated?  178;  deeds  must 
be  such  as  parties  are  capable  of  granting, 
ib. ;  requisites  of  act  of,  ib. ;  party  mnst 
know  tne  contents  of  the  deed  ne  homolo- 
gates, 179 ;  instrumentary  witnesses  do 
not  homolo^te  by  subscribing  deeds  as 
witnesses,  tb.\  except  in  circumstances 
implying  knowledge  by  witnesses,  tb. ; 
mere  non-interference  will  not  infer  homo- 
logation, ib. ;  nor  will  acts  performed  under 
necessity  or  compulsion,  ib. ;  only  binding 
on  party  who  homologates,  180;  and  not 
on  third  parties,  ib. ;  not  implied  when 
a  deed  is  used  to  realisse  a  right  which 
equally  belongs  to  the  user  under  a  different 
title,  tb. ;  an  informal  indenture  may  be- 
come effectual  by  homologation,  378 ;  a 
submission  may  thus  be  prorogated,  394. 

of  marriage  contracts — subeeqnent  mar- 
riage validates  hj  homologation,  179; 
mere  proposals  oi  marriage  will  not  re- 
ceive tne  effect  of  a  contract,  ib. 

under  protestation — its  nature  and  ef- 
fect, 180. 

Homing,  letters  of — their  form,  280 ;  partial 
payments  must  be  specified,  ib. ;  the  re- 
cital of  the  obligation  must  be  accurate, 
ib. ;  the  will,  281 ;  length  of  indudoi  on 
charge,  ib. ;  penalty  of  disobeying  charge, 
282  ;  homing  is  the  diligence  against  the 
person,  and  tounds  letters  of  caption,  ib. ; 

,  its  date  is  the  date  of  warrant,  283  ;  for- 
merly, upon  inferior  conrt  decree,  it  was 
necessary  to  obtain  from  supreme  court 
decree  conform,  ib. ;  afterwards  a  bill  was 
used,  ib. ;  also  in  the  case  of  an  assignee, 
ib. ;  date  of  fiat  is  the  date  of  letters,  ib. ; 
horning  for  debt  now  practically  super- 
seded, 284. 
Husband,  see  Marriage;  cannot  prejudice 

jtts  relictce  or  legitim  by  will,  463. 
Hjrpothec-— cautioner  who  pays  the  rent  is 


entitled  to  assignation,  214 ;  not  affe<;ted 
by  Persona]  Diligence  Act,  303 ;  nor  by 
Registration  of  Leases  Act,  826. 


I.  0.  U.  does  not  require  a  stamp,  94. 

Idiots  and  insane  persons  cannot  contract, 
41 ;  manner  in  which  their  interests  are 
protected,  ib. ;  how  the  invalidity  of  their 
deeds  is  ascertained,  ib. ;  may  not  be  in- 
stmmentary  witnesses,  110. 

Illegitimate  children,  see  Bastard. 

Imbecile  and  facile  persons,  can  they  con- 
tract ?  41 ;  holder  of  deed  must  prove  that 
granter  understood  it,  42. 

Impossible  conditions  nnllify  obligations  imler 
vivoi,  58 ;  held  pro  non  aeriptig  in  wills, 
58,  468. 

Imprisonment  for  debt,  formerly  incompetent 
upon  any  warrant  but  that  of  Snpreme 
Courts,  save  under  act  of  wanUng,  294 ; 
now  competent  in  certain  cases  upon  war- 
rant of  Justices  of  Peace  and  Sheriflb,  ib. ; 
see  Pertional  Diligence  Act. 

Improvements,  Entail — see  EniaU. 

Inoentnre — derivation,  379 ;  its  meaning  in 
Scotland,  ib. ;  parties  to  it,  ib. ;  executed 
by  a  minor  without  consent  is  null,  ib. ; 
unless  guardian  be  aware,  and  do  not  inter- 
fere, ib. ;  its  terms,  380 ;  apprentice  fee 
must  be  stated,  ib. ;  master's  obligations, 
ib. ;  execution,  where  apprentice  cannot 
write,  381 ;  an  informal  indenture  may  be 
homologated,  ib. ;  apprentice  must  be  free 
of  other  obligations,  ib. ;  he  may  many, 
ib. ;  is  terminated  by  death  of  apprentice, 
ib. ;  effects  of  master*8  death,  ib. ;  what 
amounts  to  breach  of  indenture,  ib. ; 
damage  is  not  limited  to  the  penalty,  382 ; 
but  penalty  subject  to  equitable  restric- 
tion, where  ereater  than  damage,  ib. ; 
apprentice  is  discharged  if  he  leave,  and 
master  does  not  interfere,  ib  ;  masters' 
rights  yield  to  public  policy,  ib. ;  in  what 
cases  apprentice  can  be  reclaimed,  383 ; 
master  not  bound  to  restore  reclaimed 
apprentice  who  had  entered  the  navy,  after 
inaenture  has  expired,  ib. ;  construction  of 
respective  obligations,  ib. ;  apprentice  may 
be  required  to  teach  a  junior  apprentice, 
383 ;  apprentice  is  exempted  from  work 
on  Sabbath,  64 ;  acts  regarding  labour  of 
children  in  factories,  384. 

Indorsation,  see  BiU  ofJSxehange, 

Indudcs  of  charge — upon  decrees  of  registnu 
tion,  fifteen  days,  160;  in  edictal  chargea, 
twenty-one  days,  ib. ;  six  days  where  con- 
sent to  execution  on,  ib. ;  in  edicts]  charges 
twenty-one  days,  notwithstanding  such 
consent,  283. 

on  bills,  limited  to  six  days,  160. 

must  expire  before  warrant  of  imprison- 
ment be  applied  for,  292 

—  on  signet  letters,  see  Signet  LeUerg. 

Infeftinent,  see  8<uine,  Comfietian  of  TTlk. 

Inhibition — ^holograph  deed  in  competition 
will  be  presnmea  posterior  in  date,  134; 
nature  and  grounds,  830 ;  form  of  letters. 
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ih. ;  mode  of  execution,  ib, ;  registration, 
831 ;  limited  to  heritable  property,  ib, ; 
debtor  inhibited  may  grant  deeds  which 
he  was  preyioosly  bound  to  grant,  ib, ;  it 
is  personal,  832  :  merely  prohibitory,  t&. ; 
may  be  recalled  where  unnecessaiy  or 
oppressiTe,  ib. ;  objections  to,  ib. 
Inhibitions,  re^ster  of — ^its  purpose,  162. 
Initials,  subscription  by,  where  7alid,  103. 
Institute— meaning  of  term,  446,483;  condi- 
tional institution,  ib. ;  effect  of  institute 
predeceasing,  447,  482.  See  Legacy^  Ser- 
vice, £ntaU. 
Insorance,  policies  of,  how  transferred,  257  ; 
mere  dehvery  of  policy  is  insufficient  to 
transfer,  ib. ;  mode  of  intimation  of  assig- 
nation, ib^ 
Interdiction — definition,  43 ;  imposed  ex  no- 
bUi  c^Mo,  of  Supreme  Court,  ib ;  bond  of, 
44 ;  It  affects  only  heritable  property,  ib. ; 
roust  be  published  and  registered,  ib. ;  not 
effectual   till   registration,  ib. ;    onerous 
deeds,  without  consent  of  interdictors,  sus- 
tained, ib. ;  where  interdictors  do  not  con- 
sent, party  may  be  reponed  on  proof  of 
lesion,  ib. ;  remedy  of  interdicted  party 
where  interdictors  consent,  ib. ;  interdicted 
party  may  make  settlement  of  moveables, 
ib.;  can  he  make   or  alter   settlement 
of  heritage  9  45 ;  duties  of  interdictors,  t6. 
Interdictions,  register  of^  161. 
Interest,  rate  of,  ought  to  be  matter  of  special 
contract  in  every  transaction,  51,  199; 
penal  interest  imposed  by  Pupils  Protec- 
tion Act  is  imperative,  201 ;  interest  on 
advances  under  cash-credit  bond  may  be 
accumulated  annually,  225.     See  Usury. 
Interlineation,  see  Vitiation. 
Intestate  Succession  Act,  426. 
intimation  of  assignations,  see  Aeeignation, 
Intoxicated  persons,  cannot  contract,  43; 
form  of  issues  for  reducing  deed  granted 
by,  ib.  ^ 
Introduction — duties  and  qualifications    of 
Conveyancers,  1-12  ;  nature  of  instruction 
belonging  to  Chair  of  Conveyancing,  12  ; 
additional    Introductory  Lecture,  15-19; 
method  of  teaching  analytical,  23 ;  writers 
on  Conveyancing,  i&. ;  division  of  subject 
of  Ijectures,  24-28. 
Inventory  of  title-deeds,  841. 
ioventoncs,  register  of,  its  purpose,  162 
practically  superseded  by  Service  of  Heirs 
Act,  ib. 
Investiture,   proper,  511;    improper,  512; 
remnant  of  proper,  in  sasine  prop,  man,^ 
573. 
Iron  Scrip — ^terms  of,  held  to  be  writs  in  re 
fnercatoria^  330 ;  and  transferable  by  de- 
livery, ib. 
Irritancy, — ob  non  solutum  canonemj  507; 
may  be  purged  by  payment  at  the  bar,  ib. ; 
peculiar  to  feu-holdings,  ib.]  distinction 
between  irritancies  in  entails  and  in  other 
deeds,  580 ;  effect  of  clause  of  irritancy, 
ib.  ;   see  £ntaiL 
Irritant  and  resolutive  cIauBC8~-effect,  702, 
703  ;   they  must  be  inserte.l  in  the  titles 


and  in  all  subsequent  conveyanqps,  703. 
See  J^fttotZ. 


Joist-Stock  Companies  Acts,  See  Corpo^ 
ration. 

Judicial  Factor  entitied  to  commission, 
but  not  to  professional  charges,  63;  he 
cannot  derive  profit  over  and  above  com- 
mission, by  employing  the  law-firm  of 
which  he  is  a  purtner,  64;  must  find 
caution,  683. 

Judicial  ratification  by  married  woman — its 
form,  39 ;  not  necessary  to  complete  her 
deed,  ib. ;  secures  it  from  challenge,  ib. ; 
does  not  in  all  cases  bar  challenge,  40; 
does  not  import  delivery,  172. 

Judicial  reference— -nature  of,  408;  proce< 
dure  under  it,  409 ;  it  does  not  lapse  by 
death  of  party,  ib, ;  advantages  of,  over 
private  submission,  ib. ;  referee  must  hear 
parties,  410 ;  he  is  entitled  to  a  fee,  ib. ; 
award  cannot  be  challenged  any  more  than 
a  decree  arbitral,  ib. 

Judicial  sentences  must  be  signed  in  order 
to  validity,  101. 

Jus  cedendarum  actionum^  cautioner  entitled 
to,  211,  214. 

Jus  crediU-'-^eQ ^  Marriage-contract;  trans- 
mits to  heir  without  service,  756. 

Jus  mariti — difference  between,  and  right  of 
administration,  36;  does  not  extend  to 
paraphernal  goods,  ib. ;  may  be  discharged, 
37 ;  but  express  terms  required,  38 — see 
Marriaffe'Coniract. 

Jus  reUckef  representatives  of  wife  prede- 
ceasing husband  have  now  no  claim,  426  ; 
if  wife  survive,  husband  has  right  to  jvs 
relictce,  ib. ;  effect  of  discharge  of  jus  re- 
lietm  on  children's  rights,  430 ;  should  be 
discharged  where  provisions  given  in  ante- 
nuptial contract,  428,  661 ;  case  of  implied 
discharge ,  428;  discharged  if  afler  marriage 
wife  accept  provisions  in  satisfaction,  i6. ; 
cannot  be  prejudiced  by  will,  463. 


Kain — meaning  of  in  old  titles^  717. 
Keeper  of  register  of  sasines — ^his  office  can- 
not be  adjudged,  56. 


Land — see  AUodial  tenure,  Transmission, 
Sasine. 

Land  rights,  under  feudal  system,  491 — see 
^eu ;  land  held  by  oath  of  homage,  494. 

Lands  discontiguous,  held  of  different  supe- 
riors, or  on  different  tenures,  required 
separate  acts  of  infeftment,  555. 

liatin  used  in  charters,  514. 

Law  agent — contracta  for  securing  profits  to 
a  person  who  does  not  act  are  null,  53 ; 
before  Supreme  Court,  ought  not  to  receive 
profit  from  proceedings  in  on  inferior 
Court,  ib. ;  agreement  between,  and  mes- 
senger-at-arras,  57. 

LeascK-definition  of,  822;  effect  of  verbal 
contract,  ib. ;  how  far  rei  interventvs  will 
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•npport  a  verbal  leate,  ib,\  requimies  of 
Act  1^9,  c.  18,  823 ;  singolar  suoseuon 
entitled  to  the  rent,  t&. ;  cannot  be  as- 
signed without  landlord's  consent,  ib. ; 
may  be  ac^'udged  unless  assignees  be  ex- 
eluded)  ib  ;  implied  power  tii  assign  when 
for  a  long  period,  »fr. ;  subletting,  ib,\ 
distinction  between  assignment  and  sub- 
letting, 824 ;  repairs,  ib  ;  how  terminable, 
A. ;  stipulation  annulling  in  case  of  bank- 
ruptcy effectual,  ib. ;  procedure  at  tenant's 
removal,  ib. ;  form  of,  825 ;  lease  by  party 
not  infeft  ineffectual  against  singular  suc- 
cessors, ib. ;  by  liferenters  and  tutors,  ib. ; 
see  Entail;  use  of  lease  as  a  security,  ib. ; 
is  assigned  inter  vivo$  by  assi^natioq,  ib. 

Lesse  {continued^ — ^powers  of  heir  of  entail  to 
grant,  701 ;  lease  containing  grassum  to  heir 
of  entail  reducible  by  subseauent  heirs,  ib. ; 
a  long  lease  will  be  reduced  though  there 
be  only  a  short  time  to  run,  ib. ;  see  EntaiL 

-—  transmission  of — ^transmits  ipso  jure 
from  the  dead  to  the  living,  756,  822. 

Lease — ^registration  of — ^provisions  of  Regis- 
tration of  Leases  (Scotland}  Act,  826-828 ; 
leasee  for  31  ^ears  may  be  recorded  in  re- 
gister of  sasines,  826;  may  be  assigned 
and  assignation  recorded,  ib.;  may  be 
assigned  in  security,  and  bond  and  assig- 
nation recorded,  827  ;  effect  of  recording 
assignation  in  securi^,  ib. ;  forms  provided 
to  make  up  title  of  other  than  original 
grantee  or  asai^ee  to  procure  writs  re- 
corded, ib. ;  assignation  in  security  may  be 
transferred  by  translation  to  be  recorded, 
i6. ;  powers  to  creditors  to  enter  into  pos- 
session,  ib. ;  forms  of  completing  title  of 
heir  or  general  disponee  to  recoraed  writs, 
ib. ;  date  of  recordmg,  the  criterion  of  pre- 
ference, ib.;  registration  completes  the 
rights,  ib. ;  nature  of  leases  which  may  be 
recorded,  827,  828;  enactments  as  to  mean- 
ing and  effect  of  clauses  in  schedules  to 
the  Act,  ib. 

Legacy,  may  be  constituted  by  bill,  346; 
nuncupative  legacies  valid  to  extent  of 
£100  Scots,  478  ;  when  thev  may  be  valid 
for  a  larger  sum,  ib  ;  how  legacy  may  be 
constituted,  474 ;  effect  of  error  in  cause  of 
panting,  ib. ;  and  in  legatee's  name,  tb. ; 
intention  to  beoueath  will  not  constitute 
a  legacy,  ib. ;  legatum  rei  alienee^  Alb ; 
legacy  of  heritage,  ih  ;  legatum  libera- 
tionisj  ib. ;  universal,  what  it  includes,  tb. ; 
universal  legatee  is  liable  for  debts,  ib.;, 
general,  its  nature,  476 ;  powers  of  legatee, 
%b. ;  special^  its  nature,  ib. ;  powers  of  lega- 
tee, w.;  annual  proceeds  of  legator's  whole 
estate  is  not  a  special  legacy,  ib. ;  it  is  not 
revoked  by  subsequent  general  settlement, ' 
477 ;  if  subject  perish,  ib. ;  implied  revo- 
cation, lb.;  "free"  and  "clear"  relieve 
legatee  of  legacy  duty,  ib. ;  conditional, 
condition  must  be  purified,  ib. ;  the  legatee 
must  survive  testator,  478 ;  executors  of 
legatee  caimot  claim,  nor  can  legatee  as- 
sign before  testator's  death,  tb. ,  it  usually 
vests  a  morte  testatoris,  ib. — see  Fee  ana 


Liferent;  when  it  vests,  if  payaUe  alter 
death  of  two  persons,  479 ;  testator's  in- 
tention may  be  indicated  by  powers  con- 
ferred, 480 ;  when  to  a  party  and  his  heirs, 
it  does  not  lapse  by  legatee's  predecease, 
tb. ;  Will  of  a  predeceasing  legatee  does 
not  carry  legacy,  ib. ;  difference  as  to 
vesting  between  legacies  and  provisions  to 
children,  ib. ;  effect  where  tne  conditioD 
dies  inceriuM  attaches  to  legacy  and  to  date 
of  pajrment,  481 ;  presumption  is  in  favour 
of  vesting,  ib. ;  manner  in  which  destina- 
tion-over affects  vesting,  482  ;  rule  si  sine 
liberiSf  ib. ;  this  rule  extended  to  other 
relations,  483  ;  when  to  two  or  more  per- 
sons, ib. ;  substitution  by  means  of  tnist, 
480 — see  Provisions,  substitution  in;  Insti- 
tute; mode  of  constituting  against  heir 
in  heritage,  665. 

assignation  of — ^intimated  to  intended 

executor  before  death  of  testator  inept,  252. 

Lieges  barbarorum,  486. 

Legitim — ^how  it  may  bedischarged,  427, 428 ; 
mscharge  by  child  to  father  increases  legi- 
tim  of  other  children,  43 1 ;  exception  where 
discharge  granted  after  his  death,  ib. ;  it 
cannot  he  excluded  after  marriage,  ib.j  442; 
nor  can  it  be  prejudiced  by  will,  463 ;  see 
Marriage-eontract. 

Letters  of  four  forms,  280. 

Letters  of  general  charge,  see  Adjudication 
in  implement. 

Letters  of  special  charge,  see  Adjudication 
in  implement. 

Lil)eration  from  prison,  see  Debtor. 

liferents,  652 ;  powers  of  liferenter  by  re- 
servation, 828 ;  by  constitution,  ib. ;  when 
assigned,  assignee  cannot  be  infeft,  ib. ;  as 
a  ftind  of  credit,  ib. ;  see  Fee  and  jU/erent. 


Macsb  of  Court  of  Session — terms  of  agree- 
ment as  to  remuneration  found  null,  56. 

Maills,  617. 

Mahomi  leges,  501  > 

Marculfus — styles  of,  65,  489;  contain  the 
germs  of  present  forms,  ib. 

Marriage — efSect  of  conditions  in  restriction 
of,  58 ;  effect  of  marriage  when  there  is 
no  contract,  424;  communion  of  goods, 
ib. ;  of  whom  the  society  consists,  ib. ; 
communion  of  goods  consists  of  all  move^ 
ables  and  rents,  ib.,  425 ;  does  not  include 
heritage  of  the  spouses,  ib. ;  no  fund 
which  did  not  exist  during  the  marriage 
can  be  included  in  it,  ib. ;  it  is  under  the 
control  of  the  husband  during  the  mar- 
riage, ib.;  husband  liable  for  his  wife's 
debts,  ib. ;  wife's  next  of  kin  can  claim  no 

Sart  of  the  goods  in  communion  by  her 
eath,  when  she  predeceases  her  husband, 
426 ;  rights  of  parties  on  dissolution  of 
marriage,  425 ;  mrmer  effect  of  dissolution 
within  year  and  day,  ib. ;  now  same  as  if 
it  had  subsisted,  426 ;  where  no  issue,  and 
wife  predeceases,  husband  has  risht  to 
whole  goods  in  commanion,  ib.;  if  thm 
is  issue,  and  wife  predecease,  wh)^  is  di- 
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▼uion?t&. ;  if  hosband  predecease,  di- 
TiBion  is  tripartite,  ib. 

Marriage  {continued) — legal  effect  of,  in  re- 
gard to  heritable  property,  648  ;  legal  dis- 
position of  husband's  heritable  property, 
tb.'f  see  Terce;  Courtesy. 

antenuptial  contract  —  its  provisions, 

427 ;  provisions  to  tci/e  by  bond  of  an- 
nuity, ib, ;  by^  giving  her  a  liferent  of  a 
certain  sum,  ib. ;  or  of  conquest,  ib. ;  re- 
striction on  account  of  second  marriage, 
428  ;  provision  of  furniture,  ib, ;  allowance 
for  mournings,  and  interim  aliment,  ib. ; 
jus  relietcB  should  be  discharged  where 
provisions  are  granted,  428,  661 ;  case  of 
implied  discharge,  428 ;  if  settlement  be 
revocable,  discharge  is  not  implied  by 
wife's  consent,  ib. ;  nor  by  her  accepting^ 
of  a  liferent  of  the  whole  estate  contained 
in  a  deed  to  which  she  was  not  a  party, 
ib. ;  it  will  be  held  discharged  if  she,  after 
the  marriage,  accept  provisions  declared  to 
be  in  satisiaction  of  it,  ib. ;  homol(^ation 
by  widow,  ib. ;  manner  of  makina  settle- 
ments on  children^  ib. ;  power  of  division, 
ib. ;  division  must  extend  to  all  the  chil- 
dren, 430 ;  and  must  not  be  illusory,  ib, ; 
father  may  delegate  power  of  division,  ib, ; 
when  only  one  survives,  he  is  entitled  to 
the  whole,  ib.;  children  share  equally  if 
power  be  not  exercised,  ib. ;  issue  of  a  pre- 
deceasing child  are  entitled  to  their  pa- 
rent's share,  430,  446;  share  of  prede- 
ceasing child  may  be  apportioned  among 
children,  430;  but  he  cannot  divide  share  of 
legitim  among  child's  issue,  ib. ;  discharge 
of  lep:itim,  ib. ;  must  be  special,  ib. ;  effect 
of  discharge  by  one  child,  431 ;  effect  of 
discharge  of ^'im  relieta^  ib. ;  sum  provided 
to  children  is  not  subject  to  legacy-duty, 
but  is  subject  to  succession  duty,  432 ; 
competition  with  creditors^  obligation  for 
annuity  to  widow  confers  jus  erediti,'ib. ; 
manner  in  which  its  value  is  to  be  com- 
puted, ib. ;  mode  of  making  wife's  pro- 
visions preferable  to  creditors,  433 ;  bond 
for  an  alimentary  allowance  gives  jus 
creditif  during  husband's  life,  &.]  provi- 
sions to  children  payable  at  father's  death 
give  only  spes  successionis^  ib. ;  mode  of 
conferring  jus  crediti^  434 ;  a  provision  to 
illegitimate  children  gives  them  right  of 
creditors,  ib. ;  jus  erediti  is  conferred  on 
children  if  term  of  payment  may  arrive  in 
father's  lifetime,  ib.\  also  if  it  bears  interest 
from  child's  majority  or  marriage,  ib. — see 
J^,  J^ee  and  Liferent ;  disposal  of  wife's 
property,  it  is  generally  conveyed  to  hus- 
oand,  437 ;  when  wife  has  a  preferable 
claim  on  her  property,  ib. ;  husband  bound 
to  make  good  the  provisions  though  tocher 
be  not  paid,  ib. ;  jus  mariti  and  right  of 
administration  may  be  excluded,  ib. ;  how 
they  may  be  excluded,  438 ;  and  by  whom, 
t(. ;  what  is  sufficient  exclusion,  lb. ;  pro- 

■  vision  against  premature  dissolution  of  the 
marriage  no  longer  necessarv,  439;  no- 
mination of  parties  to  demand  implement 


on  behalf  of  wife  and  children,  ib, ;  does 
not  render  their  claims  contingent  on  con- 
duct of  parties  named,  ib. ;  operation  of  the 
contract  is  suspended  until  marriage,  179, 
440;  homologation  of  defective  contract, 
ib. ;  bars  right  of  Court  to  award  aliment 
to  widows  imperfectly  provided  for,  661 ; 
favourable  construction  put  upon  this  deed 
by  Court,  662,  663  ;  husband  cannot  gra- 
tuitously assign  fee  of  fund  contained  in  it, 
443 ;  exception  to  this  rule.  ib. 

Marriage  {continued) — contract  of,  in  relation 
to  heritable  property — its  style,  645 ;  s^le- 
ment  of  husbands  estate^  ib.  et  seq, ;  desti- 
nation to  "  heirs- male,"  646 ;  efiect  of  its 
onerosity,  ib. ;  heir  may  reduce  gratuitous 
deeds  to  his  prejudice,  647 ;  how  far  fee  re- 
mains in  father,  ib. ;  heir  canuot  protect  his 
spes  stuxessionis  by  diligence,  to. ;  npon  a 
sale,  how  far  heir  haa  jus  erediti  for  the  price, 
648 ;  destination,  gratuitous  quotta  sub- 
stitutes after  children,  ti^. ;  father's  power 
to  affect  the  succession  within  reasonable 
restrictions,  649 ;  competition  of  heir  with 
father's  creditors,  ib. ;  mode  of  bestowing 
jus  erediti  on  heirs,  ib. ;  heir's  rights  may 
be  made  preferable  by  sasine,  £o ;  fidu- 
ciary fee  m  father  for  children  naseituri, 
651 ;  settlement  ofwif^s  estate^  ib. ;  see  J^ee 
and  Liferent;  trust  secures  the  interests 
of  heirs  and  substitutes,  656 ;  destination 
of  whole  property  to  heirs  of  the  marriage, 
657  ;  to  heirs  and  bairns  carries  property 
to  oldest  son,  ib. ;  exception  of  ourgage 
subjects,  ib.\  see  Destination;  heir  may 
discharge  his  right  under  contract,  658. 

provisions  to  wife^  660 ;  mode  of  secur- 
ing them  heritably,  ib. ;  b^  annuity,  ib. ; 
by  locality,  ib. ;  this  provision  bars  claim 
of  terce,  ib.;  obligation  to  infefl,  661 ; 
settlement  should  contain  feudal  clauses, 
ib. ;  where  husband's  right  personal,  ib. ; 
provisions  to  vounger  children,  where 
noritably  secured  or  by  trust,  662 ;  see  Pro- 
visionj  bond  of;  wife's  infeftment  gives 
her  a  preferable  claim,  662  ;  warrant  to 
infeft  trustees  gives  children  an  effectual 
security,  ib. 

postnuptial  contract  of— difference  be- 
tween, and  antenuptial  contract,  441 ;  it 
is  obligatory  if  provisions  be  suitable,  and 
if  husband  be  not  in  debt  at  the  time  of 
executing  it,  ib. ;  is  subject  to  law  of  dona- 
tions inter  virum  et  uxorem,  ib. ;  is  revoc- 
able in  so  far  as  not  rational  and  equal, 
ih. ;  its  provisions  must  be  proportionate  to 
parties'  means  at  time  of  granting,  442  ; 
It  cannot  bar  claim  of  legitim^  ib.;  irrevoc- 
able provisions  may  be  settled  on  children 
by  this  deed,  ih. ;  these  are,  however,  gra- 
tuitous, 443 ;  its  effect  on  antenuptial  con- 
tract, 442 ;  it  cannot  prove  its  own  narra- 
tive, ib. ;  wife  cannot  compete  with  cre- 
ditors for  provisions  contained  in  it,  ib. 
articles  of, — their  form  and  purpose, 


662  ;  they  have  with  subsequent  contract 
the  same  effect  as  an  antenuptial  contract, 
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Marriage — (eaniinuedj -~  contnct  of,  upon 
second  marriage— husband  can  encroach 
on  fund  provided  to  first  familj  to  mMke 
proTiBion  for  hb  second  wife  and  family, 
448, 660;  rules  witb'regard  to  this  power, 
443,  444 ;  if  excessive,  Court  will  reduce 
excess,  660;  can  husband  encroach  on 
fund  OTer  which  first  family  have  jut  ere- 
ditif  444,660. 

— —  proposals  of,  will  not  form  oontract,  17S. 

«— ~-  casualty  of,  496 ;  in  ward  tenures,  506 ; 
■ingle  avail  and  double  avail,  it. 

Uamed  women  cannot  punt  personal  obli- 
gation, 35 ;  liusband^s  con  sent  not  sufficient 
to  validate  her  obh'gation,  ib, ;  homologa- 
tion of  her  obligations  when  she  has  be- 
come gui  juri$  removes  nullity,  36;  her 
obhgations  affect  her  separate  property, 
where  in  rem  vertum  of  nerself,  ib. ;  she 
may  dispose  of  heritable  property,  t6. ; 
hut  subject  to  curatorial  power  of  busband, 
ifr. ;  her  obligations  during  separation  from 
husband  receive  effect,  38 ;  may  oontract 
80  as  to  be  subject  to  dilig^ence  when  hus- 
band is  residing  abroad,  ib, ;  but  cannot 
in  such  circumstances  alienate  heritable 
property  without  his  consent,  ib.]  may 
grant  deeds  and  bonds  mortit  eautd  affect- 
ing her  separate  estate,  38,  460 ;  may  act 
as  a  trustee  and  tine  qud  hoh,  39,  675 ; 
judicial  ratification  by,  39 — see  Judicial 
Baiification  ;  holograph  obligation  by  her 
presumed  to  be  granted  after  marriage,  1 34. 

Meditatione  fuffOB-wamni  may  be  executed 
on  Sabbatn,  ex  neoettitate,  68. 

Members  of  College  of  Justice  and  others 
prohibited  from  purchasing  suits  on  depri- 
vation, 51. 

Mercantile  Law  Amendment  Act — ^proyinons 
of,  281,  304.  8ee  Cautioiters,  JBiUn,  Ar- 
restment. 

Messcnger-at-arms,  tenns  of  agreement  be- 
tween him  and  law-agent  not  sustained,  57. 

Midcouple,  see  Completion  of  title. 

Mid-impediment,  nature  o(  608. 

Mines  and  minerals— efibct  of  reservation  in 
feu,  576. 

Minister — agreement  not  to  apply  for  aug- 
mentation not  binding,  56 ;  may  act  as 
notary  in  snbsoription  of  testaments  in  his 
own  parish,  137 ;  but  his  subscription 
must  contain  essentials  of  valid  notarial 
subscription,  ib. ;  may  be  required  to 
assign  part  of  stipend  to  creditors,  57 ;  sti- 
pend arrestable,  312.    See  Officer puliie. 

Mmors — 30 ;  have  a  limited  capacity  of  con- 
tracting, ib. ;  may  chooee  or  act  without 
curators,  31 ;  within  what  limits  deeds 
may  be  granted  by  curators  affecting  their 
estates,  t&.;  may  alienate  their  heritable 
property  with  consent  of  curators,  33 ; 
right  of  challenge  during  qyadrienmmn 
utiie,  ib. ;  deeds  granted  by,  without  con- 
sent of  curators,  null,  so  far  as  not  in  rem 
vertum^  ib. ;  restitution  where  not  in  rem 
verntm,  ib. ;  may  execute  a  testament,  34, 
463 ;  but  not  a  settlement  of  heritage,  even 
\i'ith  consent  of  curatiiis,  34  ;  deeds  ^hich 


they  may  be  compelled  to  grant,  not  KaUe 
to  challenge,  ib. ;  may  execute  presenta- 
tion to  church  without  curators,  ib. ;  parties 
cnnlrscting  with  them  sre  bound  b;|r  their 
obligations,  ib. ;  minors  may  act  as  instm- 
mentary  witnesses,  110 ;  gratuitous  dis- 
charge  by,  is  invalid,  264 ;  debtor  can- 
not be  required  to  pay  to  minor  without 
curators,  84,  264 ;  arrestment  competent 
against  minor,  without  citing  cnntrrs, 
809 ;  bond  by,  202 ;  same  hazard  appKro 
as  in  bond  bv  tutor,  tb. ;  deed  is  granted 
by  minor  with  advice  and  consent  of  cnn- 
toiH,  ib.    See  Indenture. 

Minute  of  sale — ^its  clauses,  848. 

Missives  of  sale — ^what  they  ahoold  consist 
of,  839 ;  obliaution  of  teller  to  give  valid 
title,  ib.\  what  constitutes  a  valid  pro- 
gress, 840 ;  obligation  of  seller  to  deliver 
a  valid  disposition,  843 ;  Mig<Uion  efpur- 
ekater  to  pajr  price,  847 ;  price  may  be 
matter  of  reterence,  ib. ;  date  of  payment 
of  price,  ib.;  abatement  of  price  where 
error  in  substantials,  ib. ;  they  must  be  ^ 
stamped  before  they  can  be  used  in  evi-  * 
denoe,  848. 

Montgomery  Act,  see  .Bntail. 

Mortmcation,  tenure  of,  504. 

Mortit  eauta  deeds  containing  power  of  re- 
vocation are  not  irrevocable  although  de- 
livered, 176. 

Moveable  rights,  division  of,  233, 446;  flings 
actnally  possessed  are  moveable  real  rights, 
ib. ;  claims  against  others  are  inoorpomJ 
moveables,  ib. ;  in  England  divided  into 
rights  in  possession,  and  choees  in  actioD,i%. 

transwrence  o(  by  legal  assignation, 

234.    See  Ateignation. 

Moveable  real  rights  are  generally  transferred 
by  removal  of  possession,  without  writing, 
283 ;  may  be  transferred  by  disposition; 
its  form,  449 ;  it  should  refer  to  an  mven- 
tmy,  ib. ;  its  warrandice  ia  from  &ct  and 
deed,  ib.\  instmment  of  possession  com- 
pletes right,  450 ;  effect  of  disposition  and 
instrument  in  questions  with  creditors,  ib. ; 
articles  sold  cannot  now  be  arrested  in 
hands  of  seller  by  his  creditors,  ib. ;  a 
second  purchaser  may  demand  delivejy, 
t&.;  where  goods  are  in  the  hand  of  a  third 
party,  451* 


Keootiobuv  OB8T01I— cautioner  who  gets  a 
security  from  debtor  acts  for  whole  obii- 
ganto,  216. 

Non-entT7,  casnaltv  of,  507  ;  non-entry  duty, 
when  not  exigible,  507, 508;  is  not  purged 
until  vassal  be  infeit  on  charter,  781. 

Notarial  subscription,  when  party  cannot 
write,  he  subscribes  by  notaries,  106 ;  his- 
tory of  notarial  subscription,  106;  two 
notaries  reauired,  ib. ;  notaries  must  ascer- 
tain, {y.)  identity  of  party  before  subscri])- 
tion,  t6. ;  (2.)  reason  of  assistance  being 
required,  107 ;  as  to  challenge  of  the 
deed  on  ground  of  partr'a  alnlity  to  vm\^, 
ib. ;  notary  must  receive  (3.)  warrant  to 
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-  «t,  (6. ;  what  warrant  consists  of,  tb. ;  sub- 
scription and  docquct  of  notaries,  ib. ;  what 
is  aafiScient  mandate,  ib. ;  it  must  be  stated 
in  docqiiet,  ib* ;  notaries  must  sign  simid- 
taneously,  108  ;  four  witnesses  must  attest 
giving  of  warrant  and  subscription  of  both 
Dotancs,  ib. ;  parish  minister  may  act  as 
notary  in  subscription  of  testaments  in  his 
own  parish,  137  ;  one  notary  and  two  wit- 
nesses sufficient  to  subscribe  a  testament, 
461. 

Kotary-Pnbh'c,  his  duties  in  giving  sasine, 
548;  interested  notary  may  not  officiate, 
554;  long  docquet  dispensed  with,  593. 
See  Bill 

Notour  bankruptcy — apprehension  of  debtor 
not  followed  by  imprisonment  sufficient, 
293 ;  circumstances  constitutincr,  enacted 
by  Bankruptcy  (Scotl;uid)  Act,  lb. 

Novation  and  Delegation,  see  Discharge. 

Novodamus,  charter  of,  773 ;  its  effijct,  ib. ; 
may  include  lands  not  formerly  feued,  ib. ; 
how  far  ineffectual  without  warrant,  i6. 

Nuncupative  testament  only  valid  to  extent 
of  £100  Scots,  142 ;  also  legacy,  473. 


Oath  of  homage,  lands  held  by,  494. 
Obligations — what  may  be  the  subject-mat- 
ter of^  47 ;  to  do  what  is  impossible  arc  in- 
valid, ib. ;  coTUra  bonos  mora,  illegal,  ib. ; 
restitution  is  not  given  if  obligation  ob- 
turpem  causam  fulmled,  48 ;  pcu^m  super 
hctreditaU  vivetUiSf  legal,  tb. ;  aponsionea 
ludiertEf  not  enforced    at  law,  49,   50; 
gaming  and  betting  debts  form  illegal  con- 
sideration, ib. ;  provisions  of  5  &  6  Will. 
IV.  c.  41,  51 ;  securities  void,  granted  to 
fiicilitate  a  bankrupt's  discharge,  ib. ;  debts 
null  under  the  Tippling  Act,  tb. ;  where 
snbject  is  matter  of  controversy,  ib. ;  pac- 
tum de  qvotd  liti^j  52 ;  invalid  if  contrary 
to  provisions  of  Turnpike,  and  Customs, 
ana  Excise  Acts,  55 ;  pactum  UUcitum  in 
the  case  of  parties  holding  public  offices, 
ib. ;   bribery  or  simony,  58 ;  containing 
impossible  conditions,  ib. ;  containing  con- 
ditions in  restriction  of  marriage,  w. ;  in 
undue  restraint  of  liberty,  60. 

mode  of  constituting,  186,  et  seq. ;  mode 


of  transmitting,  233,  et  aeq. ;  mode  of  en- 
forcement, 273,  et  seq.,  see  Execution  far 
I^ebi,  DiUf/ence,  Homing,  Poinding,  Ar- 
restmentj  Personal  Diligence  Act. 

mode  of  extinction,  261,  et  seq.',  see 


ZHacharge,  Deed. 

what  are  conditions  suspensive  of,  261. 


Occupancy,  original  foundation  of,  right  of 

property,  20. 
Omcer  public — can  he  assign  or  impledge 
his  salary  ?  56 ;  may  be  ordained  to  pay 
part  of  salary  to  cre<&tors,  57  ;  agreement 
between  two  public  officers  whereby  one 
became  bound  to  perform  the  duties  of 
both  offices,  not  sustained,  ib. 
02>eii  doors,  letters  of,  296. 
Orig^  of  right  of  property,  20 — see  Oecur 
jpartcy. 


Paclum  de  qvotd  litis,  illegal,  52  ;  nature?  of 
such  a  contract,  53. 

Pactum  super  hxreditate  mveniie,  not  iliegnl, 
48 ;  Court  has  authorized  guardians  to 
enter  into  this  contract,  49. 

Pares  curiae,  anciently  the  witnesses  and 
register  of  feudal  grants,  511. 

Parts  and  pertinents,  vassal  acquires  right 
to,  510;  what  pass  as,  527,  528;  do  mills 
pass  as  parts  and  pertinents  ?  t^. ;  exter- 
nal accessories  pass  as  part  and  pcrtinenl, 
ib. ;  discontiguous  subjects  may  be  carried 
as  part  and  pertinent,  528 ;  what  posses- 
sion is  necessary  to  carry  as  part  and  per^ 
tinent,  529;  greater  regalia  cannot  l^ 
carried  as  part  and  pertinent,  ib. 

Partnership,  see  Copartnery. 

Patent  rights,  mode  of  assignment,  258  ;  no 
mode  of  intimation,  ib. ;  tbey  are  personal 
property,  ib. 

Patronage,  origin  of,  773 ;  may  be  conveved 
without  any  part  of  lands  with  which  it 
was  connected,  ib. ;  the  conveyance  must 
embrace  full  right,  ib. ;  disposition  of,  its 
form,  ib. 

Penal  Bond,  see  Bond. 

Personal  Bond,  see  Bond. 

Personal  liberty,  obligations  imposing  unduo 
restraints  on,  are  illegal,  60. 

Personal  rights  to  land,  see  Disposition  and 
Assignation. 

Personal  Diligence  Act,  letters  of  homing 
practically  superseded  by,  284;  decrees 
to  contain  warrant  to  charge,  arrest,  poind, 
and  imprison,  ib. ;  assignee  to  decree  may 
obtain  warrant  for  diligence  in  his  own 
name,  ib. ;  provisions  of  the  Act  in  regard 
to  previous  forms,  ib. ;  provisions  made  as 
to  Sheriff  Court  decrees,  ib. 

registration  of  execution  of  charge  is 

substituted  for  denunciation,  290;  it  ac- 
cumulates debt  and  interest  into  capital, 
i6. 

competent  within  year  and  day  to  re- 

^'ster  expired  charge,  291 ;  execution  only 
IS  recorded,  ib. ;  mode  of  obtaining  warrant 
of  imprisonment,  292  ;  minute  for  warrant 
to  imprison  is  endorsed  on  extract,  ib. ;  tho 
schedule  to  the  Act  gives  form  of  minute, 
i&. ;  omission  of  place  and  date  is  fatal, 
ib.  ;^  with  the  fiat  of  the  clerk  extract  is 
ecjuivalent  to  letters  of  caption,  ib. ;  indu- 
cice  must  have  expired  before  warrani  ib 
applied  for,  ib.\  partial  pavments  to  bo 
deducted,  i6 ;  diligence  under  warrant  to 
imprison,  of  importance  to  secure  rateable 
distribution  of  debtor's  effects,  297.  See 
Poinding,  Arrestment, 

Poinding,  different  kinds  of,  297 ;  seller  of 

foods,  not  delivered,  may  poind  them  in 
is  own  possession,  304 ;  warrants  for 
poinding,  297  ;  letters  of  open  doors,  298 ; 
warrant  now  contained  in  extract  decree, 
ib. ;  when  it  may  proceed,  ib. ;  only  valid 
when  done  by  duvlight,  ib. ;  on  Sabbaths 
or  Fast  days,  void,  299 ;  goods  poindable, 
ib. ;  growing  com  may  be  poinded,  ib. ; 
of  goods  alrea<1y  am^sted,  ib. ;  implements 
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of  hnsbandr^r  not  poindable,  ib. ;  nor  are 
goods  of  which  deotor  is  only  joint  pro- 
prietor, ib. ;  partner's  share  in  a  company 
cannot  be  poinded,  420. ' 

Poinding  (continued) — execution  of,  its  fdrm, 
'299 ;  modem  practice  in,  300. 

^—^  effect  of  tender  of  payment  by  debtor, 
300;  where  goods  claimed  by  a  third 
party,  ib,]  debtor  cannot  stop  poinding 
Dy  raising  a  mnltiplepoinding,  t&. ;  con- 
junction of  other  creditors  in,  801 ;  report 
of  poinding  to  the  Sheriff)  ib.]  sale  of 
poinded  goods,  ib. ;  report  of  sale,  ib, ; 
poinder  or  other  creditor  may  purchase  at 
the  sale,  302 ;  illegal  intromitters  punished, 
ib. ;  requisites  of  the  appraisement,  ib. ; 
of  the  report,  »&. ;  as  to  fixing  sale,  ib. ; 
of  reporting  the  sale,  ib. ;  Sheriff's  power 
in  poindings,  303. 

—^  the  ground,  to  whom  competent,  836 ; 
what  it  attaches,  ib. ;  form  of  summons, 
tb. ;  its  conclusion,  ib. ;  effect  of  this  dili- 
gence limited  by  Bankrupt  Act,  837. 

Possession,  what  amounts  to,  in  the  sense  of 
Act  1617,  c.  12,  841. 

Postnuptial  settlements  do  not  require  de- 
livery for  completion,  174. 

Postscript  to  a  letter  has  the  privilege  of  a 
holograph  writ,  although  not  signed,  134. 

Precept  ox  dart  comtat,  see  Clare  Constai. 

Precept  irom  Chancery,  see  Chancery. 

Precept  of  sasine,  see  Charter. 

Presbytery,  judgment  by,  need  not  be  signed 
when  pronounced,  101. 

Prescription,  statutory  enactments  regarding, 
840 ;  years  of  minority  are  deducted  from 
period  of  prescription,  841. 

—  consolidation  of  dominium  direettim 
and  dominium  utUe^  by,  633. 

of  arrestments,  312. 

of  bills,  see  BilUf  preaeription  of. 

of  cautionary    obligations,    216 — see 

Cautioner. 

of  services,  see  Service. 

Primogeniture,  law  of,  422. 

Principality  of  Scotland,  entry  of  vassals, 
786. 

Prisons,  charge  of,  are  now  transferred  to  a 
public  board,  293. 

Privileged  deeds,  see  Deeds  privileged. 

Probative  writs,  register  of,  161—  see  Regie- 
traiion. 

Procurator,  see  Attorney. 

Procuratory  of  resignation,  594-599 — see 
Resignation;  does  not  £bl11  by  death  of 
granter  or  grantee,  598. 

Professional  remuneration  to  trustee  acting 
as  law  agent,  see  Truat. 

Progress  of  titles — what  is  a  valid  progress  ? 
840. 

Prohibitions  in  entails,  see  Entail, 

Promissory  notes,  see  BiUa. 

Property,  origin  of,  right  of,  20 ;  division  of 
by  Roman  law,  184 ;  division  of  by  Law 
of  Scotland,  ib. 

Protest,  see  jBt2Zf,  ne^gotiation  of. 

Provision,  bond  of— in  favour  of  a  wife,  is  pre- 
sumed to  include  former  provisions,  444 ; 


'  if  for  love  and  favour,  it  is  held  additional, 
ib. ;  in  favour  of  children,  dividing  ante- 
nuptial provisions,  445 ;  is  presumed  addi- 
tional to  former  provision,  ib. ;  exceptions 
to  this  rule,  ib. ;  gives  child  jm  ereaity  if 
father  was  solvent  when  it  was  deliver»l, 
ib. ;  application  of  maxim,  diee  ineertue, 
&c.,  t^. ;  provision  falls  if  payable  at 
granter's  death,  and  child  predecease,  445, 
480 ;  unless  such  child  leave  issue,  446 ; 
provision  payable  at  father's  death  gives 
no  jue  ereaiti,  ib. ;  when  payable,  no  tenn 
being  specified,  ib. ;  a  m)nd  with  clause 
of  return  may  be  assigned  for  onerous 
causes,  447 ;  application  of  conditio  $i  tine 
liberie  J  448 —see  EntaU. 

Provisions  to  wife  and  children  under  con- 
tract of  marriage,  see  Marriage-coniradL 

Provisions,  substitution  in— effect  if  person 
first  called  be  vested,  446  ]  what  is  a  con- 
ditional institute,  ib. ;  who  are  proper  sub- 
stitutes, ib. ;  effect  of  substitution  in  move- 
ables, lb. ;  effect  of  substituting  children 
to  each  other  in  bonds  of  provision,  447 ; 
and  of  clauses  of  return,  tb. ;  substitution 
takes  effect  though  child  die  before  term 
of  payment,  ib. ;  terms  which  infer  substi- 
tution, ib. ;  in  legacies,  its  nature,  483 ;  if 
institute  take  substitute's  right,  evacuatr 
ed,  \b. ;  substitution  effectual  by  means  of 
trust,  484 ;  contrary  decisions  as  to  substi- 
tution, ib.    See  EntaU,  Lepctcy. 

Public  office,  "See  Officer  pubhc 

Pupils — ^who  are  pupils,  30 ;  they  are  incap- 
able of  contracting  without  tutors,  ib. ;  de- 
cree inforo  is  not  effectual  against  a  pupil 
unless  his  tutors  appear,  ib. ;  are  exempt 
from  imprisonment  for  civil  debt,  31 ;  deeds 
granted  by,  are  signed  by  tutor  alone,  ib. ; 
action  may  be  commenced  in  name  of 
pupil,  ib. ;  diligence  used  before  appoint- 
ment of  tutor  €ui  Utemf  valid,  ib. ;  within 
what  limitations  deeds  may  be  granted  by 
tutors  affecting  their  estates,  ib, ;  may  dis- 
pose of  moveable,  but  not  of  heritable  pro- 
perty, ib. ;  sale  of  heritable  property  without 
judicial  authority,  null,i6. ;  Court  will  inter- 
pone  authority  for  sale  of  heritable  property 
only  in  cases  of  urgent  necessity,  32 ;  the 
prevention  of  loss  constitutes  necessity, 
ib. ;  authority  granted  to  borrow  money 
over  and  sell  estates  to  pay  debts,  ib.; 
deeds  which  they  may  be  compelled  to 
grant,  are  not  liable  to  challenge,  34; 
nmy  not  be  instrumentaiy  witnesses,  109 ; 
bond  by  a  pupil,  202 — see  Tutor;  cannot 
make  a  will,  460 ;  nor  enter  into  contract 
of  copartnery,  412 ;  action  of  cognition  and 
sale,  741. 

Pupils  Protection  Act — ^regulates  conduct  of 
judicial  factors  and  guaimans,  45;  a  female 
is  not  usually  appointed  to  the  office  of 
guardian,  46 ;  penal  interest,  imposed  by 
Act,  is  imperative,  201  • 

Purchase  of  suits — ^members  of  College  of 
Justice,  and  others,  prohibited  on  penalty 
of  deprivation  firom  making,  51. 

Purchaser  not  bound  to  purchase  on  doubt- 
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fill  title,  841 ;  whftt  if  he  previously  agreed 
to  take  title  as  it  stood  ?  842. 
Purpresture— casualty  o^  509. 


QujLDRiEHinnx  UTILE — deeds  maybe  reduced 
within,  on  ground  of  minority  and  leBion, 
30;  minor  must  challenge  within,  SS — 
see  Minor. 

Quia  emptoret — reference  to  statute,  501 ;  its 
provisions,  586. 

QwBquidemf  clause  of,  in  resignation  ad 
rem.,  594 ;  in  charter  of  resignation,  602. 


Raiouho  and  Sale — process  of,  at  the 'in- 
stauce  of  creditors,  its  history,  738 ;  objects 
of  ranking  and  sale,  739 ;  separate  actions 
formerly  required  to  carry  through  pro- 
cess, t6. ;  necessary  qualitication  of  pur- 
suer, t6. ;  t«*rms  of  summons,  740  ;  whole 
lands  of  bankrupt  must  be  included,  t6. ; 
procedure,  U>. ;  properties  of  two  or  more 
debtors  may  be  included  in  one  summons 
if  they  are  bound  by  same  deed,  i/'. ;  who 
are  defenders,  741 ;  by  whom  suit  may  be 
carried  on  if  pursuer  die,  t6. ;  procedure  if 
defender  die,  ib.  \  appointment  of  common 
asrent,  ib. ;  proof  oi  rental  serves  to  esta- 
blish bankruptcy,  742 ;  requisites  of  the 
proof,  ib. ;  procedure  at  sale,  ib, ;  procedure 
when  sale  not  at  first  effected,  ib. ;  decree 
of  adjudication  and  sale,  ib. ;  purchaser 
obtains  land  free  of  all  burdens,  ib. ;  pur- 
chaser may  consign  price  in  any  joint 
bank  of  issue  in  Scotland,  743  ;  discharge 
of  price,  ib. ;  purchaser  may  be  infefl  a  me 
vel  de  me  on  decree,  ib. ;  mode  of  comple- 
tion of  title,  ib. ;  securities  are  assigned  to 
purchaser,  744;  purchaser's  title  can  be 
no  better  than  debtor's  was,  ib. ;  procedure 
under  the  ranking,  46. ;  effect  of  decree  of 
ranking,  745;  stateof  interests,  46.;  place 
in  ranaing  depends  on  priority  of  infefl- 
ment  or  diligence,  ib. ;  creditor  bound  to 
repeat  after  payment  if  he  had  no  security, 
46. ;   expenses  of  sale  fall  on  postponed 
creditors,  46.;   sale  may  proceed  at  any 
period  of  ranking,  46. ;  heir  must  make  up 
nis  title  to  take  surplus,  746. 

at  the  instance  of  an  heir-appar- 


ent— ^not  competent  after  service,  746 ; 
when  competent,  46. ;  by  party  bond  fide 
apparent  heir  is  valid,  46. ;  creditors  can- 
not interfere,  46. ;  form  of  summons,  46. ; 
heir  takes  surplus  of  price  without  service, 
46.;  expenses  laid  upon  postponed  credi- 
tors, 46. 
Ratification  by  married  woman,  see  Judicial 

RatificaHon. 
Real  burdens,  see  Heritable  Seeuritiee. 
Real  warrandice,  see  Warrandice  BeaL 
lie  mereatoridt  see  Deeds  Privileged, 
iicceipts — mere  passing  of  money  from  hand 
to  hand  where  not  in  discharge,  is  not  a 
receipt,  85 ;  list  of  receipts  exempt  from 
stamp-duty,  87  ;  receipts  to  tenants  need 
not  be  probative.    See  8tamp  Receipt. 


Recognition,  casualty  of,  506. 
Reddendo^  clause  of,  533 ;  fixes  the  service 
to  be  rendered  to  superior,  46. ;  reasonable 
civil  service  still  lawful,  46. ;  provides  for 
caiualty  of  relief  and  composition,  534. 

Redeemable  rights,  801—- see  Seritatie 
Securities. 

Reduction  of  deeds — competent  to  minor 
within  quadriennium  uMe^  30 ;  save  in  so 
far  as  in  rem  vereum^  33 ;  on  1696,  c.  5, 
in  respect  of  bankruptcy,  68 ;  date  of  deed 
under  this  Act,  46.  See  Error^  Frauds 
Force. 

Regalia  excepted  from  vassal's  estate,  510 ; 
greater  regalia  cannot  be  conveyed  unless 
specified,  529. 

Registers  for  publication — local  and  general 
— enumeration  of,  162  ;  commissary  court 
registers  abolished,  46. ;  system  by  which 
they  are  managed,  164. 

Registration,  156  ;  for  execution^  its  origin, 

.  tb. ;  analogous  to  method  practised  in  Eng- 
land, 157  ;  history  of  the  form  in  Scotland, 
157,  158 ;  clause  o(  name  of  procurator 
left  blank,  159 ;  consent  of  procurator  not 
now  necessary,  46. ;  formerly  fell  by  death 
of  granter,  t6. ;  Acts  passed  to  remedy 
this  defect,  46. ;  its  component  parts,  167 ; 
consent  to  registration  in  books  of  a  par- 
ticular Judge  does  not  prorogate  his  juris- 
diction, 160 ;  consent  to  registration  for 
execution  implied  in  bills,  160 ;  duration 
of  charges  upon  decrees  of  is  fifteen  days, 
160 ;  but  consent  to  execution  is  generally 
on  six  days'  charge,  46. ;  charge  on  bills 
limited  to  six  da^s,  46. 

for  preservatum^  its  effect,  160. 

of  probative     writs,    160;    separate 

from  register  for  execution,  161 ;  prin- 
cipal writs  to  be  given  back  to  party, 
46. ;  clause  of  registration  not  necessary, 
46. ;  this  register  is  for  preservation  alone, 
46. 

in  Books  of  Council  and  Session,  for 

prRservation  and  execution,  164,  201 ; 
deeds  given  in  for  registration  must  be 
booked  within  twelve  months  from  date  of 
giving  in,  165 ;  extracts  may  be  given  out 
before  deed  is  booked,  46. ;  deed  may  be 
given  out  if  not  booked  to  correct  error  in 
testing-clause,  166 ;  deed,  when  booked, 
may  not  be  removed  except  in  cases  of 
absolute  necessity,  46.;  are  the  Books  of 
Council  and  Session  a  register  for  publi- 
cation  ?  167. 

for  publication,  applies  to  writs  con- 
nected with  heritable  rights,  160 ;  its  ad> 
vantages,  162,  557,  5&;  its  history  in 
Scotland,  559,  et  aeq. ;  enumeration  of  dif- 
ferent registers,  161, 162  ;  local  and  gene- 
ral registers,  163 ;  general  results  of  sys- 
tem, 164;  management  of  registers,  46. 

of  entails,  699  ;  requisites,  46. 

of  sasine,  history   of,  560 ;  formerly 

within  sixty  days,  5j64 ;  proper  register 
must  be  selected,  t6. ;  requisites  to  be  ob- 
served, 46.;  entry  in  minute-book,  565; 
transcription  of  mstrument,  46.;    certifio 
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cate,  566 ;  regiftralion  of  uew  iuftnunent, 
57S;  competent  daring  pwty*B  life,  t6.; 
date  of  registration,  t6.;  importance  of 
certificate  of  keeper  of  regiBter,  ib, 

Begiatration  {eanjUnued)  of  inatroments  of 
resignation  ad  rem.^  694. 

Befereneet  see  Judicial  BeJerencB, 

Jiei  inUrvewhUf  its  nature  and  effoct,  180 ; 
ariMB  vbi  re9  nan  nmi  inUanB^  t6. ;  avail- 
able only  to  sopply  want  of  fonn  or  authen- 
tication, ih. ;  defectiye  leases  are  ayailaUe 
by,  180, 181 ;  so  idso  a  verbal  tack,  a  gras- 
sam,  being  paid,  t6. ;  verbal  agreement  to 
sell  land  Yslidated  by  payment  of  part  of 
price,  ib,\  other  instances  of  obligations 
validated  by,  t6. 

Belief,  casualty  of;  608. 

Belinquishment  of  superiority,  788. 

Rents,  right  to  exact  may  be  assigned, 
253. 

Reservations  by  superior,  576;  of  mines  and 
minerals,  ifr. ;  distinction  between  personal 
and  permanent,  579. 

Resolutive,  see  Irritant  and  BesoUditfe, 

Betfondentia  bond,  see  Shing. 

Resignation — ^transmission  oy,  591 ;  symbols 
of,  592  ;  procuratory  does  not  fall  by  death 
of  grantor  or  grantee,  598;  ceremony 
abolished  in  Crown  charters,  601. 

in /avor«m— its  form,  600 ;  instrument 

abolisned,  t6. 

— —  ad  renuMtntiamt  its  purpose,  592 ;  so- 
lemnities used,  «6. —  see  lABpomtion  by 
tNMSoZ  to  Buperior;  ceremony  of  resigna- 
tion, 595;  acceptance  by  superior  neces- 
sary, t6- ;  symbols  used,  596 ;  inttrumaii^ 
not  chnllengeable  on  ground  of  erasure, 
t6.;  pr&priu  mambuSf  «6.;  instrument 
must  be  recorded  within  sixty  days,  597  ; 
superior  by  resignation  takes  under  bur- 
dens, i6. ;  only  form  aiier  sasine  of  re- 
absorbing superior's  title,  598 — see  Ditpo- 
Mon  with  hachhond. 

charter  of— its  clauses,  601 ;  procurator^ 

of,  contains  no  warrandice,  602 ;  is  suffi- 
cient title  against  grantcr  without  sasine. 
ib,;  it  gives  only  incomplete  right  till 
sasine,  603. 

Restitution  to  minors,  see  Minor. 

Retrocession — its  form,  260;  it  reinstates 
the  cedent,  in  the  place  of  the  creditor, 
«6. ;  requires  intimation,  ib, — see  Aan^ 
nation. 

Reversionary  rights,  see  Pactum  super  hanre- 
dilate  viventia. 

Revocation — see  Dispotition  mortis  causft, 
Tettanusnt. 

Right  of  property— origin  of,  20  ;  evidence 
of,  21. 

Roman  law,  attestations  of  testaments  ac- 
cording to,  71. 

Rosebery  Act,  see  Entail, 

Roup,  articles  of— clauses  of,  849,  850. 


Sabbath— judicial  acts  done  on  Sabbath, 
except  those  done  ex  neeetntaiCf  null,  63 ; 


private  deeds  executed  on,  are  vahd,  ib. ; 
statutes  against  labour  on  Sabbath  cited, 
64. 

Salaries  of  public  officers,  see  OffieerpubHe. 

Sale  of  heritable  property — wnting  essential 
to,  181 ;  exception  from  this  rule,  t6. — fee 
Misiioeg  of  Ale;  MimUe  of  Sale;  obliga- 
tion of  seller  to  give  valid  title,  839 ;  re- 
quisites with  regard  to  inventory  of  titles, 
841 ;  title  where  doubtfiU,  t6. ;  examina- 
tion of  leases,  &c.,  842 ;  obligation  of  seller 
to  deliver  valid  disposition,  843 ;  purchaser 
may  resile  when  the  subject  is  liable  to 
reservation  unknown  to  him,  ib.;  title 
must  be  furnished  tempesfivd,  844;  obli- 
gation to  disencumber  lands,  845;  teller 
must  pui]^  record,  846 ;  purohaser  maj 
retain  pnce  till  burdens  are  iiursed,  ib. ; 
obligation  to  disburden  not  limited  to  bur- 
dens on  record,  847 ;  how  price  may  be 
made  a  burden  on  the  property,  848 ;  sale, 
under  Heritable  Securities  Act,  811 ;  re- 
quisites o(  «6. 

Salmon-fishings  not  conveyed  as  psit  and 
pertinent,  529,  771 ;  are  inter  rega.a, 
771 ;  how  they  may  be  granted,  t6.;  bow 
they  may  be  transmitted,  i6. 

Saiho  jure  euwtHbet  clause  in  oonfinnaticni, 
608 ;  its  effect,  t6. 

Sanctuiary,  Abbev  of  Holyrood,  294 ;  debts 
contracted  within  it  render  debtor  liable 
to  imprisonment,  ib. ;  goods  not  poindable 
within,  297. 

Sasine.  precept  of— see  Charter. 

—  aelivery  of  sasine  necessaiy  to  com- 
plete vassal's  ri^t,  544, 545, 549;  history 
of  delivery  of  sasine,  545 ;  competent  under 
general  precept  to  infeft  in  all  grantee's 
lands,  560. 

—  instrument  of,  when  introduced  into 
Scotland,  549 ;  its  definition,  ib. ;  old  farm 
{^instrument,  ib,  et  seq. ;  requisites  ss  to 
dates,  551 ;  essentials  as  to  notary,  wit. 
nesses,  baillie,  and  attorney,  ib. ;  how  much 
of  charter  should  be  narrated,  552 ;  requi- 
sition of  attorney,  553 ;  delivery  of  wir- 
rant,  ib. ;  precept  of  sasine  and  testing 
clauso  are  enf;ros8ed  in  the  instrument,  f6. ; 
clause  of  dehvery  of  sasine,  ib. ;  symbola 
ofinfeftment,  554;  clause  sped^g  the 
takbg  of  instruments,  ib. ;  declaration  tliat 
sasine  has  been  given  on  the  lands,  ib. ; 
when  are  separate  acts  of  infeftment  ne- 
cessary ?  555 ;  specification  of  hour  when 
sasine  given,  names  of  tho  witnesses  most 
be  inserted,  i6. ;  essentialB  of  notary's  doo- 
quet,  557;  statutory  requirements  as  to 
subscription  and  nnmbenng  of  psges,  ib.; 
effect  of  erasures,  tb,;  instrument  most 
identify  the  lands,  559 ;  histoiy  and  sta- 
tutory provisions  of  registration,  660,  et 
seq.;  proper  register  must  be  selected, 
561 ;  rormerly  required  to  be  within  six^ 
days,  ib. ;  requisites  as  to  recording,  664, 
el  seq. ;  lost  sasine  how  supplied,  567 ;  nn- 
reconied  sasine  has  no  eflfeot,  t6. ;  new  form 
of  instrumentt  design  of  infellment  act, 
569 ;  terms  of  the  statute,  t^ ;  clausea  of 
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new  inatniment,  ib,  et  sea. ;  sasiiie  in  qua- 
lified terms,  670 ;  symbols  now  abolished, 
571;  itatutorj  UDion  where  applicable, 
ib.]  where  sasine  given  under  ourdens, 
ib. ;  functions  of  witnesses  under  new  Act, 
ift.;  date  of  instrument  is  date  of  re- 
cordiDg,  571,  572.  See  JRegUtration  of 
Satine, 
Sa/iine  {continued) — old  acts  not  rescinded  by 
new  Statute,  572 ;  ezpeding  new  instru- 
ment where  former  detective,  573. 

propriia  mantlmi  still  competent,  573 ; 

granter's    subscription    necessary,    574 ; 
clause  of  delivery,  ib. ;  not  protected  from 
challenge  of  erasure,  A, 
Sasine  ox,  789. 

Sasines,  Register  of— its  purpose,  161. 
Schoolmaster,  parocliial,  holds  office  €ui  vUam 

out  eulpam,  55. 
Scrip,  see  Iron  JScrip, 

Search  for  encumbrances,  what  registers  it 
ought  to  embrace,  845 ;  should  be  for  forty 
years,  ib, ;  rules  regarding,  t5. 
Seqnestration,  Mercantile — ^terms  in  which 
Bankruptcy  Act  vesta  moveable  estate  in 
trustee,  245 ;    with  regard  to  heritable 
property,  effectual  from  date  of  first  de- 
liverance, 748  ;  appointment  of  trustee, 
ib.;  his  title  to  lands,  ib.;  how  trustee 
may  make  his  right  real,  749;  where 
bankrupt's  right  was  only  personal,  trus- 
tee should  obtain  decree  of  adjudication 
and  charter  from  superior,  ib.\   trustee 
may  grant  conveyances  without  making 
up  any  title,  750 ;  procedure  where  bank- 
rupt dead,  and  heir  nas  made  up  title,  tb. ; 
trustee  acquires  estates  acquired  by  bank- 
rupt after  sequestration,  ib. ;  sale  by  trus- 
tee competent  where  no  heritable  creditor 
has  taken  steps  to  sell,  or  if  he  have  de- 
layed procedure,  ib. ;  trustee  can  only  sell 
under  burden  of  preferable  securities,  ib. ; 
trustee  grants  disposition,  ib. ;  its  effect, 
751  ;  trustee  may  not  purchase,  ib.;  nor 
may  any  one  for  his  behoof,  ib.;  trustee 
may  sell  with  consent  of  heritable  creditor, 
ib. ;  a  creditor  may  sell  by  virtue  of  his 
own  power  of  sale,  ib. ;  creditor  may  pur- 
chase,  ib,;  judicial   sale   of  banurnpt's 
estate,  ib. 
Service — ^in  what  cases  unnecessary,  756; 
Decessary  in  cases  of  nominatim  substitu- 
tion to  a  person  vested  in  the  property, 
757 ;  whetner  ancestor's  right  were  real  or 
peraotfal,  ib. ;   who  is  entitled  to  serve 
neir,  ib. ;  service  must  be  to  last  fiar,  758 ; 
where  institute  dies  having  only  possessed 
on  a  personal  title,  ib. ;  when  service  is  as 
heir  to  granter,  A.;  procedure  where  in- 
stitute   predeceases   testator,  759 ;    heir 
must  be  served  in  proper  character,  760 ; 
service  as  heir  of  hne  does  not  carry  sub- 
jects settled  hy  special  destination,  w. ;  as 
"heir  of  provision,"  ifr.;  mention  of  deed 
containinK  destination  not  formerly  ne- 
cessary, %. ;  necessary  under  new  Act, 
ib. ;    services  prescribe  in  twenty  years, 
769. 


Ser\'ice  {eontinuedj  general — effect  of,  761, 
762  ;  what  rights  it  transmits,  ib. ;  im- 
ports universal  representation,  765 ;  oper- 
ates a  complete  transmission,  ib, ;  may  be 
combined  with  special,  766. 

special,  necessary  in  the  case  of  all 

subjects  in  which  ancestor  died  infeft,  762 ; 

*  carries  only  subjects  embraced  in  it,  765 ; 
but  implies  general  service  in  same  cha- 
racter, t6. ;  it  falb  if  not  followed  by  in- 
feflment,  766;  special  contains  warrant 
for  infeftment,  ib.;  is  not  transmissible, 
ib. ;  will  not  serve  as  a  warrant  for  resig- 
nation, ib, 

old  mode  of  expeding,  762 ;  nature  of 


the  brief,  ib.  ;  heads  of  inquiry  in  the 
brief,  ib. ;  mode  of  inquiry,  ib. ;  procedure 
before  the  jury,  763;  verdict  then  re- 
toured  to  Chancery,  ib. ;  retour  necessar)*, 
ib. ;  new  forms  in  aerviceSf  ib. ;  petitiou 
for  service,  ib.;  decree  of  service,  764; 
who  may  oppose  a  service,  ib. ;  competing 
services,  765. 

—  entry  cum  beneficio  inventurii,  use 
of,  766;  rules  regulating  heir's  liability, 
ib. ;  superseded  by  provisions  of  Service 
of  Heirs  Act,  767 ;  by  whom  it  could  be 
made,  ib. ;  it  must  be  made  before  service, 
t&. ;  how  benefits  of  limited  responsibility 
are  now  obtained,  ib. 

^—  publication  of  abridgment  of  record  of 
services,  768. 

Services,  personal,  due  to  superior,  502 ;  mi- 
litary abolished,  ib. ;  actual  services  rarely 
prescribed  in  the  feudal  g^nt,  530 ;  rea- 
sonable civil  services  are  still  lawful,  ib. ; 
prescribed  in  clause  of  reddendo,  ib. 

Servitudes — imposition  of,  577,  829. 

Sexennial  prescription,  see  BiUSf  preacrip- 
tion  of. 

Ships — arrestment  of,  is  by  direct  attach- 
ment, 308;  poinding  is  not  proper  dili- 
gence against  ships,  ib. ;  ordinary  warrant 
m  summons  is  sufficient,  ib. ;  copy  is 
affixed  to  the  mainmast,  chalking  the  royal 
initials  above,  ib, ;  if  ship  on  tne  stocks, 
copy  is  affixed  to  the  stern,  ib, ;  competent 
to  arrest  for  a  debt  of  a  part  owner,  ib. 

— —  cannot  be  transferred  without  written 
title,  451 ;  deeds  relating  to  their  building 
and  transference,  ib. ;  style  of  contract,  ib. ; 
must  be  registered  to  enjoy  the  privileges  of 
British  ships,  452  ;  penalty  of  not  register- 
ing, ib, ;  wnat  ships  may  be  registered,  ib. ; 
form  and  requisites  of  declaration  for  re* 

S'stiy,  ib. ;  effect  of  certificate  of  registry, 
. ;  number  of  shares  and  provisions  with 
regard  to  owners  and  joint  owners,  453  : 
no  notice  of  trust  can  be  inserted  in  the 
register,  ib. ;  they  are  transferred  b;^  a 
vendition,  454 ;  requisites  of  a  vendition, 
ib. ;  it  must  be  registered,  ib. ;  criterion  of 
preference,  »fr. ;  requisites  with  regard  to 
registration  of  vendition,  t&. ;  enactments 
in  case  of  death  of  owner,  &c.,  ib. ;  defini- 
tion of  British  ships,  455  ;  enactments 
with  respect  to  mortgages,  ib. ;  bond  ot 
bottomry,  456;    bond   of    re^tpondentia. 
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ib. ;  cliarter  partj,  ib. ;  liiring  of  leamen, 
tb. 

SijB^ature,  see  Charter^  Crown, 

Signet  Letten— -the  dnte  of,  is  the  date  of 
their  warrant,  283 ;  if  registered  decree  or 
protest  is  the  warrant,  it  is  date  of  ex- 
tract, ib. ;  may  be  issued  to  authorize  dili- 
gence upon  Inferior  Court  decrees,-  ib. ; 
ronn<*r]y  necessaiyto  obtain  decree  conform 
from  Supreme  Court,  ib. ;  subsequentlj  fiat 
granted  on  a  bill,  ib, ;  date  of  fiat  was  dat« 
of  letters,  ib. ;  bill  was  required  in  case  of  an 
assignee,  ib. ;  terms  of  fiat  in  these  cases,  ib. 

Inducis  on — now  limited  to  fourteen 

days,  160;  in  edictal  charges  twenty-one 
days,  283  ;  a  party  absent  more  than  forty 
days  from  Scotland  may  be  charged  edio- 
tally,  284 ;  in  diligence,  authority  to  charge 
edictally  must  proceed  on  special  war- 
rant, ib. 

may  proceed  at  a  foreigner's  instance, 

without  a  mandatory,  284. 

Simony  an  illegal  consideration,  53. 

Simulate  and  collusive,  721. 

Skat  payable  by  udal  tenants,  500. 

Sovereign,  the  original  proprietor  of  all  lands 
and  paramount  lord,  493;  his  patrimonial 
rights  are  allodial,  499. 

Stamp  Acts,  enumeration  of,  84 ;  provisions 
in  case  of  stamp  of  wrong  denomination 
being  used,  85 ;  stamp  roust  be  of  sufficient 
value,  ib. ;  provisions  for  obtaining  adju- 
dication stamp,  86 ;  list  of  deeds  exempted 
from  stamp-duty,  tb.]  duplicates  charged 
with  reduced  rate,  88 ;  foreign  instruments 
do  not  require  stamps,  ib. ;  but  foreign 
bills  now  require  to  be  stamped,  ib. ;  deeds 
are  not  chargeable  uikder  two  specific 
duties,  but  they  are  chargeable  in  respect 
of  two  or  more  considerations,  and  for 
separate  contracts  or  transactions,  89 ;  in- 
struments null  without  stamp,  ib. ;  un- 
stamped deed  not  admissible  as  evidence, 
ib. ;  except  in  criminal  proceedings,  ib. ; 
instruments  that  may  be  stamped  on  pay- 
ment of  duty  and  penalty,  90,  91 ;  or  with- 
out penalty  within  a  certain  period  after 
execution,  90,  93 ;  what  instruments  can- 
not be  stamped  after  execution,  90;  un- 
stamped instrument  may  be  used  as  col- 
lateral proof,  91 ;  Court  will  allow  time 
to  get  aeed  stamped,  ib. ;  who  bears  ex- 
pense of  after-stamping?  t&. ;  authority 
given  to  transmit  recorded  deed  to  l>e 
stamped,  ib. ;  what  is  the  legal  effect  of 
after-stamping  ?  92  ;  acknowledgment  of 
debt  with  promise  to  repay,  unstampable, 
but  with  obligation  to  repay,  may  be 
stamped,  93 ;  an  1. 0  U.  does  not  require 
a  stamp,  94 ;  do  debits  on  factors  require 
a  stamp?  ib. ;  effect  of  the  stamp-laws  upon 
documents  materially  altered  after  issue  or 
delivery,  t&. ;  it  is  parajttdieia  to  enforoe 
objection  of  defect  in  tne  stamping,  ib. ; 
the  right  under  a  deed  null  because  not 
stamped  may  be  supported  otherwise,  95 ; 
enactment  requiring  part  of  deed  to  be 
written  over  stamp,  ib.    See  Deeds. 


Stamps,  receipt,  enactment  regardiiig  or 
of,  95. 

Statutes.— 1290,  c.  18,  501  ;  2  Mobert  /,  €. 
24,  586;  1426,  c.  87,  403;  1429,  c.  130, 
74;  1449,  e.  12,  158;  1449,  c.  18,  823; 
1455,  c.  41,  505;  1457,  e.  71,  504;  1469, 
e.  27,  806 ;  1469,  c.  S6,  587,  612,  739 ; 
1474,  c.  57,  508,  781 ;   1475,  c  66,  41 ; 
1481,  e.  83,  39;  1503,  c.  93,  299;  1535. 
c  9,  158;  1535,  c.  38,  597  ;  1540,  c.  75, 
286,  289 ;  1540,  e.  105,  603,  609 ;  1540. 
c.  106,  753;  1540,  c.  117,  74,  101,  106; 
1551,  e.  7,  158;  1555,  c  20,  787;  1555, 
c.  29,  102  ;  1555,  e.  35,  31 ;  1563,  c  81, 
597  ;  1567,  c.  27,  794;  1568,  c.  56,  793; 
1572,  c.  53,  276;  1578.  c  66,  587,  608; 
1579,  c.  70,  64,  327 ;  1579,  c  80,  76,  103, 
106, 1 12, 136 ;  1581,  e.  1 19, 44, 831 ;  1584. 
e.  4,  76, 158 ;  1584,  c.  33,  139 ;  1587,  c  52, 
190;  1592,  c,  138,  779;  1593,  c.  179,  77; 
1594,  c.  216,  51 ;  1594,  e.  226, 190;  1597, 
e.  246,  799;  1597,  e.  250,  507;   1597, 
c.  268, 830;  1599,  Th.  Acts,  Voi.  IV.,  18S, 
562 ;  1600,  do.,  239,  562  ;    1600,  c.  13, 
831;  1617,  c.  12,840;  1617,  &  13,769; 
1617,  c  16,  162,  169,  562,  597,  798,  806; 
1617,  c.  19,  510;  1621,  c.  14,  50;  1621, 
c.  20,  291 ;  1621,  c  28,  196;  1633,  e.  17, 
773;  1641,^0.86,192;  1 661,  c  31, 755; 
1661,  e.  32,  196;  1661,  c  51,  311 ;  1661, 
c.  62,  793,  834 ;    1669,  c  3,  597 ;  1669. 
e.  4,  298 ;  1672,  c.  2,  693 ;  1672,  e.  7,  95, 
541;   1672,  c.   19,  197,  739,  833;  1672, 
c.  21,  102 ;  1681,  c.  6,  78,  106,  288,  458, 
598;  1681,  e.  11,  796;  1681,  c.  17,  739; 
1681,  e.  20,  329,  333,  366,  369;  1681, 
c.  21,  643;  1685,  c.  22,  687,  695,  698, 
727,  e««e^.;  1685,  c.  38, 166 ;  1685,  c  43, 
282;  1686,  c  4,  77,  289;    1686,  c,  17, 
96,  557 ;  1686,  c.  19, 563 ;  1690,  c.  5,  64 ; 
1690,  c.  32,  792;  1690,  c.  20,  739;  1690, 
c.  23,  772 ;  1690,  e.  26,  254 ;  1693,  t.  5, 
540;  1693,  c.  12, 290;  1693,6.13,563,609; 
1693,  c.  14,  564;  1693,  c.  15,  159,  254; 
1 693,  c,  28, 205 ;  1693,  c.  35, 598, 561, 624, 
629;  1693,  c.  95,  772;  1695,  c  5,  218; 

1695,  c.  24,  745,  766;  1696,  c.  5,  67,  304, 
811;  1698,  c.  15,83,96;  1696,  c  18,505; 

1696,  c.  25,  130,  328,  339,  819;  169S, 
c.  36,  329,  335,  364;  1696,  e.  39,  160; 
1696,  e.  41,  81;  1698,  e.  4, 160;  1698,  f.H, 
792  ;  5  WUl.  ds  Mary,  c.  21,  84 ;  1  Awe, 
2,  c.  22,  95;  4  <]&  5  Anne,  e.  66,  190; 
7  Anne,  c.  21,  46;  8  Aime,  c  9,  380; 
9  Annt,  c  14,  50;  1  Oto.  I.,  see.2,  c,24, 
505;  1  Oeo.  I.,  c.  20,  639;  4  Ow.  II., 
c.  21,  46;  6  Oeo.  II.,  c  14,  514,  596; 
7  Oeo.  IL,  c.  8,  50 ;  16  Oeo.  IL,  ell, 
606,  640 ;  20  Oeo,  IL,  c.  40, 230 ;  20  Qto. 
IL,  c.  40,  51 ;  20  Oto.  IL,  e.  50,  504»  506. 
609,  622,  578,  587,  629,  712,  782,  807; 

120  Oeo.  IL,  c  51,  716;  10  Qto.  IIU 
e.  61,  708,  717 ;  12  Geo.  III.,  c.  72,  357, 
367,370;  13  (?«>.///.,«.  21,  46;  UGeo. 
III.,  c  48.  258 ;  15  Oeo.  III.,  c  28,  60; 
23  Oeo.  III.,  e,  18,  367 ;  33  Geo.  Ill, 
c.64,390;  89  <?«>.///., c 56, 60 ;  40€!ea 
///.,  c.  98,  461,  680 ;  48  Oeo.  III.,  c  49, 
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518;  49  Oeo.  IIL,  c.  42,  164;  49  Geo. 

Ill,  c.  43, 788 ;  64  Oeo.  IIL,  e.  57,  792 ; 

64  Oeo.  Ill,  c.  137,  300,  304,  310,  742, 

811 ;  55  Geo.  III.,  e.  184,  84,  345,  375, 

380;  1  <fe2  Oeo.  JV.,  c.  78,  334,  357; 

3  Geo.  IV.,  e.  91,  206,  798 ;  4  Oeo.  IV., 

e.  97, 469;  6  Oeo.  IV.,  e.  87,  709 ;  6  Oeo. 

IV.,  e.  24,  294;  6  Oeo.  IV.,  c.  87,  734; 

6  Oeo.  IV.,  e.  120,  248,  284 ;  7  Oeo.  IK, 

e.  67, 415 ;  9  Oeo.  IV,,  c.  49, 375 ;  10  Oeo. 

IV.,  e.  19,  795;  2  <fe  3  WU.  IV.,  e  65, 

640;  3  (*4  WU.  IV,  e.  103,  381 ;  4  <£•  5 

WU.  IV.,  c  22,  208 ;  5  cfe  6  Wil.  IK, 

c.41,51;5<fe6Tr»7./F:,  c.  62,  39;5<§6 

WU.  IV.,  e.  70,  294;  6  <fe  7   WU.  IK, 

e.  33,  638,  674 ;  6  <fe  7  WU.  IK,  e.  42, 

706,  712;  6  <fe  7   WU.  IK,  c.  43,  39; 

6<&7  WU.  IK,  c.  58,  365  ;  1  rfe  2  Vict., 

c.  70,  714;  1  db  2  Vict.,  e.  114,  209,  284, 

299,  et  seq.,  368 ;  1  <0  2  Vict.,  c.  118,  249, 

292 ;  2  <fe  3  Ftcf.,  c.  41,  51,  212,  371,  432, 

748;  2<fe3  Furf.,  c.  42,  294 ;  3  <fe  4  Firt., 

c.  48,  713;  3  <fe  4  Viet.,  c.  59,  112  ;  4  <fe  5 

FiW.,  c.  24,  716 ;  5  cfe  6  FVci.,  c.  46,  258 ; 

6  <£•  7  F*rf.,  c.  66,  46;  7  «&  8  Vict.,  c.  16, 

384;  8  &  9  Vict.,  e.  29,  384;  8  <1&  9  Vict., 

e.  31,  806,  816;  8  <fe  9  Vict.,  e.  36,  570, 

er  teq.,  596,  604,  629,  e<  aeq.,  797,  803 ; 

8  <fe  9  Viet.,  e.  89,  452  ;  9  <&  10  Kict.  c.  40, 

384;  lOcfell  Vict.,  c.  29,  384;  lOtfell 

Firf.,  c.  47,  760,  797;    10  <fe  11    Vict., 

r.  48,   514,  535,  783,  804  ;    10  <fc   11 

Fm*.,  c.  49,  794,  «Z  ««7.;  10  *  11  Viet., 

e.  60,  814;  10  tfe  11  Fic«.,  c.  51,  515,  533, 

603,  789,  et  seq.',   11  <§  12  Fict,  e.  36, 

700,  708,  e«  seq. ;  12  <§  13  Vict.,  c.  29, 

462;  12  d:  13  Ficf.,  e.  51,  45;  13  <1&  14 

Viet.,  e.  36,  160,  282;    13  <fe  14    Firt., 

c.  54,  384;   13  <fe   14   Viet,  c.  97,  84; 

16  <fe  17  Viet.,  e.  59,  84,  95,  339 ;  16  <fe  17 
Vict.,  e.  63,  84, 519 ;  16  cfc  17  Furf.,  c.  80, 

827;  16<fel7  Viet.,  e.  94,  717;  16<fe  17 

Fujr.,  c.  114,  384;  17  di  18  Vict.,  e.  83, 

84,  323,  518;  17  dk  18  Ftrt.,  c.  62,  805; 

17  <fe  18  Viet.,  e.  90,  51 ;  17  <fe  18  Vict., 
c.  104,  452 ;  17  df  18  Firt.,  c.  120,  462  ; 

18  <fe  19  Viet.,  c.  23,  425,  467,  644;  18  <fe 

19  Viet.,  c.  91,  452  ;  19  cfe  20  Fmj«.,  c.  10, 
382  ;  19  ^  20  Vidt.  c.  20,  304,  324 ;  19  & 

20  Vict,  c.  26,  380 ;  19  <fe  20  Vict.,  e.  38, 

384;    19   «fe  20    Ftcl.,    c.   66,   282-284; 

19  ^  20  Ftce.,  c.  60,  334,  366,  362,  450; 

19  £&  20  Viet.,  c.  89,  96,  281.  See  Mer- 
cantUe  Sequestration ;  MercantHe  Amend- 
ment Aet;  Intestate  Succession  Act;  Sue- 
eei^sion  JOuties  Act;  Corporation,  Bank- 
in  ff  Companies;  Lease,  registration  of. 

Statutory  solemnities  of  deeds,  see  Deeds. 

Sub-feu,  confirmation  of,  608 ;  snb-feus before 
registration  was  introduced,  609. 

Subinfeudation — inherent  character  of  feudal 
ByKtem,  501 ;  clause  in  original  charter 
prohibiting^,  679. 

submission,  deed  of— defects  may  be  vali- 
dated Tebua  ipsis  et  factis,  177 ;  contract 
of,  its  nature,  384 ;  inconyeniences  which 
ft  may  entail  upon  parties,  386;  how  it 
mny  be   constituted,  i6. ;  writing  essential 


to,  «6. ;  when  a  minor  is  a  party  to  it,  387 ; 
it  falls  by  the  marriage  of  a  female  minor, 
«6. ;  when  it  may  be  entered  into  by  mar- 
ried women,  ib. ;  a  curator  bonis  may  sub- 
mit, ii. ;  also  factor  loco  tutoris,  ib. ;  par- 
ties liable  in  solidum,  ib. ;  all  the  partners 
of  a  company  should  subscribe,  i6, ;  by 
agents  for  their  clients,  ib. ;  party  to  a 
submission  may  assign  right,  388 ;  out  the 
other  party  must  not  suffer  by  the  assig- 
nation, ib. ;  it  may  be  general  or  special, 
388;  it  must  be  conducted  optima  fide, 
388 ;  duty  and  position  of  aroiters,  ib. ; 
effect  of  accepted  submission,  i6.;  arbiter 
must  be  named,  390;  general  obligation 
to  settle  by  reference  inoperative,  ib. ; 
different  where  arbitration  prescribed  by 
positive  statute,  t6. ;  also  where  it  is  to 
complete  and  explicate  a  contract,  391 ; 
not  sufficient  to  name  arbiter  by  his  office, 
t6. ;  arbiter  ma^  have  an  interest  in  mat- 
ter submitted,  if  parties  were  aware  of  it 
before  submitting,  392  ;  a  judge  in  the 
Court  of  Session  may  be  an  arbiter,  ib. ; 
a  minor  may  be  an  arbiter,  ib. ;  appoint- 
ment of  oversman,  ib. ;  arbiters  may  begin 
by  appointing  an  oversman,  392 ;  when 
can  oversman  act?  393;  arbiters  cannot 
appoint  an  oversman  unless  authorized,  ib. ; 
one  arbiter  cannot  be  compelled  to  pro- 
nounce an  award  or  choose  an  umpire,  ih. ; 
mode  of  appointing  oversman  invalid,  ih, ; 
endurance  of  submission,  394 ;  it  expires 
by  the  death  of  either  party,  ib. ;  unless 
provided  otherwise  in  the  deed,  395 ;  effect 
of  party's  bankruptcy,  ib. ;  exception  to 
rule  of  personality,  U>. ;  it  does  not  fall  by 
institution  of  action  of  reduction,  t6. ;  de- 
cree pronounced  after  its  termination  is 
null,  396 ;  after  expiration,  may  be  homo- 
logated by  parties,  ib. ;  decree  pronounced 
in  ipso  termino  valid,  tfr. ;  it  endures  for 
year  and  day,  ib. ;  date  reckoned  as  from 
last  subscription,  ib. ;  where  blank,  duties 
of  arbiters  must  be  performed  before  the 
expiration,  t6. ;  style  of  the  submission, 
406. 

prorogation,  how  executed,  397 ;  may 

be  rebuts  ipsis  et  factis,  ib. ;  who  may  pro- 
rogate, ib. ;  it  need  not  be  probative,  ib. ; 
nor  written  separately  on  stamped  paper, 
ib. ;  it  will  not  be  presumed,  ib. ;  may  be 
by  homologation,  t6.;  no  objection  that 
appearance  for  one  of  the  parties  cannot 
be  made  at  date  of  prorogation,  ib. ;  effect 
of  prorogation,  ib. ;  its  style,  407. 

powers  and  duties  of  arbiters,  398 ;  their 

mode  of  procedure,  t6. ;  they  must  hear 
parties  before  deciding,  ib. ;  they  need  not 
receive  all  the  evidence  tendered,  399 ;  in- 
terpretation of  term  "corruption,"  399, 
404 ;  when  may  arbiter  refuse  proof,  400 ; 
they  cannot  compel  witnesses  to  attend, 
401 ;  warrant  to  cite  is  given  by  the  Court, 
ib. ;  application  to  Sheriff  whore  witness  re- 
fuses to  produce  documents,  t6. ;  they  may 
appoint  commissioners  to  take  evidence  of 
witnesses  out  of  the  country,  «6. ;  they  are 
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not  bound  to  issue  notes  before  deciding, 
16. ;  cannot  go  uUra  vires,  ib. ;  the  decree 
wiU  be  reduced  quoad  exoeaum  where  mat- 
ters are  separable,  402 ;  can  they  decide  less 
than  is  submitted  ?  ih, ;  interim  decrees, 
t6. ;  can  they  be  forced  to  proceed?  t6. ; 
award  mast  be  unanimous  where  no  power 
to  minority,  403;  thev  are  divested  of 
power  on  pronouncing  decree,  16. ;  if  error 
caleuii  in  award,  Court  will  correct  it,  i6  * 
may  employ  assistance,  ib. ;  may  award 
expenses,  to. ;  have  no  legal  claim  for  re- 
muneration, ib. ;  unless  in  peculiar  circum- 
stances, 404;  the  clerk  is  entitled  to  re- 
muneration, ib.    See  Judicial  Seference. 

Submission  (eonHnucd) — decree  arbitral ;  it 
must  be  executed  with  legal  solemnities, 
404 ;  may  be  in  English  form  by  arbiter 
in  England,  407;  it  ma;f  be  written  on 
the  back  of  the  submission,  404;  differ- 
ence between  and  the  decisions  of  arbi- 
trators, 405 ;  grounds  of  reduction  of,  404, 
405;  it  must  he  delivered,  175,  405;  how 
it  is  enforced,  405 ;  if  submission  contain 
warrant  to  register  it,  summary  diligence 
may  proceed,  w, ;  it  must  be  attested,  407 ; 
unless  it  be  the  decree  of  a  iudicial  referee 
or  an  opinion  of  counsel,  io. ;  should  nar- 
rate submission  if  separate  from  it,  408 ; 
style  o(  t6. 

Sabscription  of  Deeds.  See  Deedi,  stahUonf 
eolemnitiei. 

Substitute  in  moveables,  see  InetiHUe  ;  Pro- 
vitionMf  eubttituUon  tn. 

Succession,  personal,  is  regulated  hj  lex  do- 
imeUii,  467. 

Succession  Duties  Act,  432. 

Successors,  singular,  when  conditions  are 
binding  on,  570 — see  OomponUon;  dis- 
ponees  are  termed  singular  successors,  590. 

Superior,  feudal — what  his  estate  consists  of. 
505;  annual  duties,  506;  casualties  still 
exigible,  507;  cannot  integ'ect  mid-supe* 
rior,  637 ;  may  burden  but  cannot  split 
dominium  directum^  638 ;  how  objections 
to  multiplication  of,  obviated,  639;  see 
^eUf  Dupontion  by  Superior ;  cannot, 
when  feu  subdivided,  raise  action  06  mm 
eoL  can^  when  part  only  of  feu-duties  are 
in  arrear,  781. 

Symbols,  anciently  used  in  delivery,  546, 
547 ;  original  idea  of,  ib, ;  symbols  appro- 
priate to  different  subjects,  548,  554;  in 
giving  of  sasine  now  abolished,  571 ;  still 
used  m  transference  by  resignation,  591, 
596. 

TjLXBD-WASD  substituted  for  military  services, 
606. 

Teinds,  definition  of,  772 ;  all  teinds  annexed 
to  the  Crown  at  the  Reformation,  t6. ; 
heritors  empowered  to  value  and  purchase 
teinds,  ib, ;  how  transmissible,  tb. ;  dis- 
position of,  its  terms,  ib. ;  infeflment  sepa- 
rates them  from  the  land,  773 ;  separate 
conveyance  necessary  afterfeudalization,i6. 

Tenendat,  clause  of,  531 ;  its  original  pur- 
pose to  express  the  kind  of  holding,  16. ; 


does  not  transmit  a  right,  532;  modem 
purpose  is  to  point  out  ue  superior,  and  to 
prescribe  the  kind  of  tenure,  ii. ;  dame  of 
tenendas  not  affected  by  Transifereiice  of 
Lands  Act,  533. 
Terce,  oripn  of.  643 ;  depends  on  hnsband^s 
sasine,  %b, ;  wnat  subjects  are  exempt  Cram, 

643,  798 ;  kenning,  644 ;  when  excluded, 

644,  710;  lesser,  644;  it  is  excluded  by 
acceptance  of  a  special  provision,  660. 

Testament  vitiated  in  name  of  executor  by 
the  testator,  found  valid  as  to  legacies,  124^ 

'  how  attested  in  Roman  law,  71 ; 
origin  of  power  to  devise,  462 ;  a  mutual 
conveyance  de  prteeenH  is  not  a  will, 
ib.;  what  constitutes  a  valid  will,  463; 
who  may  make  a  will,  ib, ;  it  most  be 
understood  by  testator,  ib,;  in  favour  of 
agent  written  by  himself  in  certain  cir- 
cumstances reduced,  ib, ;  cannot  prejndioe 
jut  reUctcB  and  legitim,  ifr. ;  in  favDor  of 
stran^rs  if  testator  afterwards  haye  diil- 
dren  is  ineffisctual,  464 ;  exception  to  this 
rule,  save  as  to  legitim,  ib, ;  directions  to 
accumulate  for  more  than  twenty-one  years, 
yoid,  678 ;  it  must  be  probative,  464:  no- 
tarial subscription,  t6. ;  mutual  settlement 
by  hiisband  and  wife  in  his  handvniting  is 

f>robative  ag:ainst  him,  t6.;  effect  of  bcmo- 
ogation  on  improbatiye  will,  465;  it  must 
be  a  completed  act,  and  not  mere  intentiofi, 
ib.;  holoeraph  signed  instructiona  luve 
not  the  effect  of  a  will,  ib, ;  nor  haye  dnifts 
of  settlements  revised  by  granter,  ib, ;  it 
may  be  made  in  ardcvlo  mortis,  ib, ;  power 
of  revocation  cannot  be  renounced*  465: 
what  constitutes  revocation  ?  466 ;  a  rantnal 
testament  cannot  be  revoked,  i&. ;  reveca- 
tion  of  last  will  revives  a  previous  one,  t&. ; 
will  may  be  contained  in  several  deeds  of 
different  dates,  %b. ;  its  form,  ib, ;  nomina- 
tion of  executor  constitutes  a  complete  will, 
467 ;  if  no  executor  named,  Ccnamissary 
Court  will  appoint  one,  Q>.;  a  will  cannoC 
convey  heritage,  663;  efitectoal  though 
executor  do  not  accept,  468 ;  construction 
is  according  to  presumed  intention,  ib. ; 
impossible  conditions  held  vro  non  teriptie, 
ib. ;  conKtruction  of  double  legacies,  A. ; 
interpretation  of  payments  during  testator's 
life,  469 ;  it  cannot  burden  heir  to  herit- 
able estate  with  legacies,  665;  a  stranger 
may  be  burdened  by  it,  673 ;  nuncupative 
testament  invalid  beyond  £100  Scots,  142. 

self-imposed   solemnities   must    have 

been  attended  to,  131 ;  must  be  attested, 
or  holograph,  136;  execution  o^  by 
one  noti^  and  two  witnesses,  suf&nent 
where  party  cannot  write,  137;  parish 
minister  may  act  as  notary  in  his  own 
parish,  ib. 

Testing  clause — see  Deed,  etahUory  eolem- 
nitiet;  WiinesB  Jnsfrtimantory-^errors  in 
testing  clause  cannot  be  corrected  after 
recoroin^  of  deed,  119;  may  be  completed 
at  any  time  while  deed  unrecorded,  120; 
party  who  receives  deed  without,  may  in- 
sert it,  ib, ;  insertion  of  place  and  date  of 
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snbscribiDg  are  not  inter  eisentialiaf  121 ; 
in  vhat  cases  it  is  of  importance  to  men- 
tion these,  122 ;  this  claase  is  alone  com- 
mon to  all  deeds,  143 ;  what  is  sufiScient 
notice  of  corrections,  additions,  Sec,,  168 ; 
presumed  to  be  inserted  before  execution, 
169;  not  limited  to  mere  details  of  execu- 
tion, 169, 170. 
Thelusson  Act — ^annuls  directions  to  accu- 
mulate proceeds  of  moveable  property  for 
longer  than  certain  periods,  464 ;  it«  pro- 
Tisions  now  applied  to  heritable  pniperty 
by  Entail  Amendment  Act,  tb. ;  but  the 
latter  Act  is  not  retrospective,  ib. 
Tinsel,  decree  of,  782. 

Tippling  Act — debts  null  under  its  provi- 
sions, 51. 
Title,  see  CcmpUHon  of  title. 
Title  Deeds,  see  Assignation  of  writs. 
Titles  of  dignity  are  transmitted,  jure  san- 
guinis, from  dead  to  living,  756. 
Tocher,  disposal  of,  437. 
IVanslation — its  form,  259;  where  assigna- 
tion has  not  been  intimated,  the  grantee 
should  intimate  both  it  and  the  transla- 
tion, 260— see  Assignation. 
Transmission  of  laud — general  principles  re- 
gulating, 588 ;  is  voluntary  or  necessary, 
689;  voluntary,  itUer  vivos,  590;  voluntary 
inttdhi  mortis,  642. 

judicial,  738,  et  seq. ;  see  Banking  and 

Sale,  Sequestration. 

from  the  dead  to  the  living,  756,  et  seq. 

See  Service. 

obligation  to  transmit  only  effectual 


in  writing,  838 ;  the  writine  must  be  pro- 
bative, and  binding  on  botn  parties,  ib.\ 
requisites  of  the  writing  and  acceptance, 
839. 
IVust — trustees  cannot  acquire  trust  estate, 
54 ;  one  of  trustees  cannot  make  profes- 
sional charges  as  law-agent,  nor  can  he 
employ  a  firm  of  which  he  is  a  partner  to 
do  60,  60-63 ;  a  trustee  cannot  charge  for 
remuneration  as  factor,  460 ;  trustee  mav 
be   instrunentary  witness  to  trust-deed, 
110;  is  name  of  trustee  inter  essentialia  f 
127  ;  it  will  subsist  though  trustees  do  not 
accept,  468,  676,  691 ;  trustees  must  enter 
with   a  superior  as  singular  successors, 
776. 

bond    by    trustees,    203 ;    trust-deed 


should  contain  power  to  borrow,  ib. ;  bond 
is  in  trustees'  names,  who  bind  themselves 
€pia  trustees,  ib. ;  trustees  not  liable  to 
jw^rsonal  diligence  under  such  an  obliga- 
tion, but  cannot  plead  insolvency  of  estate, 
ib. ;  if  tmatees  to  be  bound  personally,  ex- 
press terms  are  required,  ib, 
Vruat    J>isposition    and    Settlement,   673; 
^rranter   must  have  radical    right,   674; 
trustees  cannot  execute  new  trust,  ib, 

nomination  of  trustees,   674 ;  trustee 

refusing  to  accept,  forced  to  denude,  but 
iv  it  bout  liability,  ib, ;  does  not  fall  by 
failure  of  one  or  more,  unless  appointment 
joint,  ib.  ;  provisions  in  regard  to  a  quorum, 
f'b.  ;   conKCiit  of  sine  qvo  von  e^iential  to 


eveiy  act,  675;  but  his  non-acceptance  docs 
not  annul  the  trust,  ib. ;  terms  of  destina- 
tion to  acceptors  and  survivors,  ib. ;  one 
of  trustees  dying,  the  full  title  remains  in 
survivors,  ib. ;  on  death  of  all  it  passes  to 
their  heirs,  676;  heirs  of  trustees  hold 
under  obligation  to  denude,  i6. ;  they  have 
not  powers  of  trustees,  ib. ;  terms  of  con- 
veyance, ib. ;  trustees  appointed  executors, 
ib.  ;  also  tutors  and  curators  to  minor 
beneficiaries,  ib,;  effect  of  revocation  of 
appointment  of  trustees,  and  new  appoint- 
ment without  dispositive  words,  ib.,  858. 

—  trust  purposes,  676;  trustees  entitled 
to  pay  prima  venienti  if  not  interpelled, 
677  ;  wnere  whole  estate  burdened  gener- 
ally with  debts,  nile  of  law  between  heir 
and  executor  applies,  ib. ;  a  direction  to 
pay  debts  does  not  create  a  trust  for  behoof 
of  creditors,  ib, ;  purposes  may  be  in  a  se- 
parate deed,  t&. ;  ana  may  be  in  form  of  a 
testament,  to.  ;  such  testament  may  be  in 
English  form,  ib. ;  and  although  not  pro- 
bative here,  is  with  trust-deed  a  good  set- 
tlement of  heritage,  ib. ;  on  failure  of  in- 
structions, heir  succeeds,  ib.\  how  this  may 
be  so  £ar  prevented,  678 ;  purposes  must 
be  legal,  w. 

— —  vesting  of  provisions  under — time  of 
vesting  should  oe  fixed,  678  ;  form  in  Ju- 
ridical Styles,  ib. ;  where  bearing  interest 
before  term  of  payment,  presumption  is 
that  provision  has  vested,  ib. ;  effect  of 
trust  on  questions  of  vesting,  682 ;  trust 
may  suspend  vesHne,  ib. ;  presumptions  in 
regard  to  vesting,  to. 

—  nature  of  rights  under — ^terms  of  in- 
structions determine  nature  of  right,  678  ; 
if  trust  fund  is  moveable,  legatee's  share 
is  moveable,' 679 ;  if  trustees  are  to  convey 
lands  to  beneficiary,  his  right  is  heritable, 
ib. ;  if  alternative  to  pav  proceeds  or  denude 
of  heritage,  the  kind  orproperty  determines 
nature  of  right,  ih. ;  direction  to  convert 
into  money  makes  beneficiaries'  right 
moveable,  ib. ;  if  trustees  invest  benefi- 
ciary's share  with  his  sanction  in  heritage, 
it  is  heritable  as  to  his  successor,  ib. ;  ge- 
neral rights  of  parties  are  not  altered  oy 
investment  of  trust  funds,  ib. ;  beneficiaries' 
rights  are  assignable,  680 ;  does  not  re- 
quire a  feudal  conveyance,  ib, ;  different 
in  case  of  reversionary  right  of  a  truster, 
ib. ;  beneficiary  has  only  jvs  erediti,  ib. ; 
arrestment  attaches  legatee's  rights  in 
hands  of  trustees,  although  property  heri- 
table, ib. ;  but  if  abjudication  resorted  to, 
inhibition  is  proper  diligence,  ib. 

—  instructions  to  entail  contained  in — are 
interpreted  according  to  testator's  inten- 
tion, 680 ;  if  prohibitions  specified  in 
trust-deed,  trustees  cannot  add  to  them, 
681 ;  what  is  right  of  beneficiary  to  in- 
terest in  trust-funds  directed  to  be  invest- 
ed, ib. ;  money  cannot  be  entailed,  ib.  ; 
same  principle  now  applied  to  trusts  iif 
land,  ib. ;  provisions  to  children,  682  ; 
exclusion  of  rights  of  husbands  of  daugh- 
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ten,  ib.'i  provision  to  child  in  liferent 
and  iBBue  in  fee,  t&. ;  where  legatee  may 
bequeath  mortis  cauid^  his  settlement  10 
good  without  reference  to  the  faculty,  i6. 

Tmst-Disposition  and  Settlement  [cotUinued^ 
— holo^ph  settlement  presumed  reducible 
ex  eapUeledif  134. 

—  contaiiy  a  reserved  power  to  revoke, 
691 ;  and  reservation  of  liferent,  ib, ;  and 
with  delivery,  tb, 

'—'power$  qftrmteet — extend  to  acts  of  or- 
.dinary  administration,  688 ;  extraordinary 
powers  must  be  specially  granted,  ib, ;  sale 
IS  an  extraordinary  act,  t5. ;  and  will  not 
be  permitted  if  not  authorized,  684 ;  when 
the  deed  is  to  trustees  and  assignees  with 
power  of  sale,  they  may  assign  an  unexe- 
cuted precept  in  their  own  favour,  ib. ; 
when  succession  is  heritable  and  when 
moveable  under  deeds  with  power  of  sale. 
684  ;  effect  of  direction  to  sell  in  regard 
to  payment  of  legacy  duty,  ib. ;  Succession 
Duty  Act  now  regulates  duty  where  estate 
is  heritable,  685 ;  power  to  purchase  lands 
does  not  warrant  the  purchase  of  feu- 
duties,  685;  power  to  borrow  may  be  raised 
by  necessary  implication,  ib, ;  the  Court 
will  not  supply  it,  ib. ;  power  to  appoint 
factors,  ib. ;  trustees  cannot  sunersede  &c- 
tor  specially  appointed,  ib, ;  liability  of 
trustees  when  tnis  power  is  not  conferred, 
686 ;  trustees  may  depute  to  factor  nower 
of  sale,  ib. ;  power  of  assumptioni  w. ;  it 
may  be  exercised  on  deathbed,  ib, ;  it  can- 
not be  exercised  when  not  conferred,  ib. ; 
power  to  beneficiary  to  nominate  new  trus- 
tees, ib. ;  provisions  of  Bankruptcy  (Scot- 
land) Act  as  to  judicial  factor,  676;  Court 
will  appoint  judicial  factor  where  trustees 
fail,  687 ;  liability  of  person  undertaking 
office  of  trustee  without  appointment  or 
assumption,  687 ;  power  to  compound  and 
submit,  t6. 

liabilities  oftrusteea — Pliability  for  each 

other,  688 ;  liability  for  their  factor,  ib. ; 
clause  of  protection  against  liabili^,  ib. ; 
it  does  not  exempt  from  all  responsibility, 
689 ;  they  are  liable  for  profits  of  money 
employed  in  trade,  ib.;  they  must  make 
up  money  paid  to  wrong  party,  ib, ;  the^ 
are  liable  in  expenses  of  a  mala  jSde  liti- 
gation, 690;  and  for  obligations  which 
they  grant,  ib, ;  and  for  gross  negligence,  ib, 

constitution  of  trust  and  means  of  ear- 

rying  ii  into  effect  after  granter's  death, 
601 ;  when  will  Court  appoint  new  trus- 
tees ?  ib, ;  judicial  factor  tu  execute  a  trust 
requires  to  make  up  titles  in  his  own 
name,  692;  acceptance  of  trust  by  trus- 
tees will  not  be  inferred,  ib,\  power  of 
resignation,  ib,;  accepting  trustees  who 
are  tutors  must  make  inventories  of  pupil's 
estate,  693 ;  a  trustee  must  concur  m  pro- 
per acts  of  administration,  ib, ;  bankruptcy 
of  trustee,  ib. ;  bow  trust  may  be  terminat- 
ed, ib. ;  substitntion  of  heir-at-law  of  last 
surviving  trustee,  694  ;  declaratory  abju- 
dication in  favour  of  beoeficiaTy,  ib. 


Trust-Disposition  for  payment  of 
its  form,  820 ;  relfitive  deed  of  acoemoo, 
ib. ;  only  acceding  creditors  are  bound  by 
it,  ib. ;  effect  of  saaine  to  trustees  in  sac- 
cession,  821 ;  trustee  is  liable  as  vstaal, 
ib.;  and  is  accountable  to  the  creditors, 
ib, ;  he  is  accountable  for  any  reversion  to 
the  truster,  ib. ;  radical  right  to  property 
remains  with  debtor,  ib. ;  effect  of  trust- 
deed  on  character  of  creditor's  debts,  822. 

Tutor — the  father  is  the  natural  totor  of  his 
child,  30 ;  the  office  extends  to  the  person 
and  estate  of  the  pupil,  ib» 

may  dispose  ot  pupil's  moveable  estate, 

but  not  of  heritage  without  judicial  autho- 
rity, 31 ;  circumstances  in  which  soch 
authority  given,  31,  32. 

bond  by,  202 ;  binds  the  pupil  only,tib. ; 


cannot  exclude  right  of  cnallenge  afto^ 
majority,  ib, ;  is  not  enforceable  until  after 
quadriennium  utUe,  ib. ;  tutor  may,  bow- 
ever,  himi^lf  become  bound,  ib. ;  should 
narrate  how  money  is  m  rem  verswm  oC 
pupil,  ib. ;  evidence  of  application  shoold 
be  preserved,  ib. ;  tutor  may  bind  himself 
to  procure  ratification  after  pupil  attainB 
nmority,  ib. 

Tutor-nominate,  does  not  require  authority  to 
make  up  titles,  31 ;  is  not  officer  of  Comt, 
and  does  not  find  caution,  ib. ;  his  powers, 
lib. ;  cannot  alter  order  of  succession  to 
pupil's  estate,  34.     See  PapSL 

Tutor  ad  litem,  entitled  to  professional  x»> 
muneration,  63. 

UoAL  tenure,  499 ;  is  allodial,  ib. ;  decisions 
regarding  its  feudalization,  500;  title  is 
perfect  without  writing,  545. 

Union,  clause  of,  impued  in  grant  6[  a 
barony,  556. 

Usury — ^law  repressing  usury  repealed,  51 ; 
rate  of  interest  should  be  specially  stipu- 
lated, ib. ;  history  of,  187  ;  the  taking  of 
usury  was  prohibited  by  the  Roman  Uw, 
ib,;  abolished  by  Edward  I.,  188;  devices 
for  eluding  laws  against  usoiy,  ib.;  £10 
per  cent,  allowed  by  37  Henry  VIII.  c.9, 
tb, ;  when  sanctioned  in  Scotland,  189 ; 
taking  of  more  than  £10  per  cent,  then 
made  punishable,  190. 

Vassal — ^what  his  estate  connsts  o(  509 ; 

personally  liable  for  feu-duties,  534,  576 ; 

bis  right  extends  a  codo  vstnte  ad  oenimm, 

576.     See  Feu,  Entry  with  Suptrior. 
Vendition,  see  Shqts. 
Verbal  agreement  to  sell  land  validated  by 

payment  of  part  of  price,  181. 

lease,  validated  rei  interventu,  181. 

Ve8ting--seeiVov{noiif,  Marrioffe  Comtraet, 


Trust' Disposition,  Legacy. 

Vitiation  in  deeds,  see  j^Bsdng-clausey  Wit- 
nesses instnanentary ;  omission  of  observ- 
anoe  of  statutory  solemnities  is  fatal,  122. 

•-^  erasures,  deletions,  interlineatioiis,  &r., 
remove  presumption  of  genuineness,  123 ; 
and  are  presumed  to  have  been  made  after 
execution,  ib. ;  mode  of  making  necessary 
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and  homfide  alterations,  124  ;  deed  must 
shew  that  any  corrections  or  alterations 
have  been  adopted  by  party,  16. ;  and  they 
must  be  mentioned  in  the  body  of  the 
deed,  t^.;  in  tMentialibua^  fatal  to  deed, 
124 ;  what  are  inter  eMsentiaUa^  t6. ;  cases 
of  such  vitiation,  125-128;  marginal  addi- 
tions Dot  signed,  held  |>ro  non  tcriptOj  129 ; 
oon-obserrance  of  selt'-impoeed  solemnities 
implies  vitiation,  130;  erasures  in  tub- 
ttantialibut  not  fatal  to  holograph  deed,  if 
writing  Boperinduced  be  holograph,  134. 
Vitiation  (continued)  in  letters  of  horning, 
285. 

in  bills — ^alteration  or  erasure  in  date, 

term  of  payment,  sum,  address,  or  signa- 
tures not  acquiesced  in,  infers  nullity,  350, 
351 ;  date  is  inUr  eaaentieUiay  although 
not  afifecting  time  of  payment,  ib. ;  nullity 
under  Stamp  Acts,  351 ;  alteration  before 
acceptance  does  not  necessarily  vitiate, 
352 ;  alteration  by  acceptor  immaterial, 
ib. ;  immaterial  alterations  do  not  affect 
validity,  353 ;  alterations  arising  from 
negligence  cannot  be  pleaded  against  on- 
erous holder,  t6. 

in  sasines,  effect  of  erasures  in,  539, 


et  seq.;  and  of  obvious  blunders,  559; 
erasures  in  sasines  propriit  manibuSt  574. 
Vitium  retde — examples  of,  affecting  obliga- 
tions, 50,  51,  69. 

Yoluntaiy  transmission  of  land,  see  Trana- 
migsion  of  land. 

Voluntatea — all  deeds  were  formerly  deno- 
minated, 64. 

Votes,  old  mode  of  creating,  640 ;  how  old 
votes  are  still  preserved,  642. 


Wadset,  its  derivation  and  history,  806 ;  its 
later  form  with  eik,  t6. ;  mode  of  extinc- 
tion, 807  ;  is  simple  renunciation  sufficient 
to  extinguish  ?  to. ;  purpose  of  letters  of 
regress,  tb. ;  they  were  unnecessary  after 
1745,  ib,\  declarator  of  redemption,  ib.; 
money  after   consignation  attachable   by 
arrestment,  808 ;  requisition  for  payment 
at  the  instance  of  the  creditor,  t6. ;   the 
pn)per  wadset,  16. ;  the  improper  wadset, 
•6. 
Waiters,  obligations  arising  out  of,  cannot  be 

enforced,  49. 
Ward  holding,  the  proper  feudal  tenure,  504 ; 

abolition  of,  ib. 
Warding,  act  of,  imprisonment  under  is  di- 
rect, 293;  only  refers  to  those  domiciled 
in  burgh,  ib. 
Wardship,  casualty  of,  495. 
Warrandice,  clause  of,  in  deeds,  148. 

implied — personal,  its  nature,  149 ;  it  is 

implied,  in  gratuitous  deeds.  i6. ;  it  secures 
af^ainst  future  deeds  of  granter,  ib. ;  of 
transactions,  where  a  deed  is  granted  for 
an  inadequate  consideration,  ib, ;  it  secures 
ai^^ainst  past  and  future  deeds  of  granter, 
iol ;  absolute,  is  implied  in  all  sales  for  an 
adequate  price,  ib. ;  its  import  is  that  title 
is  fr^e  of  all  defects,*  ib. ;  may  apply  to  na- 


ture of  subject  sold,  ib, ;  is  not  a  security 
against  damnum  fcUale,  150. 
—  expreeeed — where  mere  general  obliga- 
tion, the  warrandice  applicable  to  particu- 
lar deed  is  implied,  ib. ;  but  in  dispositions 
the  clause,  "  1  grant  warrandice,"  imports 
absolute,  150,  535 ;  nature  of  warrandice, 
simple,  from  fact  and  deed,  ib. ;  absolute, 
151 ;  liability  on  latter  arises  from  eviction 
arising  from  defect  of  title,  ib. ;  expressed 
prevails  over  implied  warrandice,  152; 
debitum  eubesee,  implied  in  assignations  of 
debts,  151  ;  principle  upon  which  this  is 
founded,  ib. ;  expressed  warrandice  from 
fact  and  deed  does  not  exclude  warrandice 
debitum  eubesse  in  onerous  assignations  of 
debts,  153,  241 ;  where  assignation  is 
gratuitous,  simple  warrandice  only  is  im- 
plied, ib. ;  it  extends  to  the  amount  in  the 
assignation,  though  less  bo  paid  for  it,  ib. ; 
measure  and  effect  of,  152  ;  after  eviction, 
grantee  may  claim  whole  damage,  ib. ; 
value  is  taken  at  date  of  eviction,  154. 
is  atrieti  juris,  153 ;  claim  does  not 


arise  till  eviction  ;  consenters  to  deeds  not 
liable  in  warrandice,  ib.,  154 ;  when  pro- 
per to  express  the  kind  of  warrandice,  154, 
155. 

reed,  used  in  relation  to  heritable  sub- 


jects only,  155 ;  implied  in  excambions,  ib. 
clause  of  warrandice  in  feudal  rights, 


534  ;  its  origin,  ib. ;  form,  535 ;  effect,  ib. ; 
abbreviated  form  introduced  by  Transfer- 
ence of  Lands  Act,  635,  618 ;  its  effect, 
534  ;  charters  by  progress  contain  no  war- 
randice, 602. 

where  eviction   is  not  imputable    to 


gi'anter  of  feu,  536 ;  does  not  extend  to 
notorious  petty  liabilities,  ib. ;  does  it  ap- 
ply to  burdens  imposed  by  public  law? 
ib. ;  against  augmentation  of  stipend,  ib. ; 
incurred,  example  of,  537  ;  exception^  of 
feu  rights  from  warrandice  in  disposition 
a  me,  619;  warrandice  of  assignation  of 
writs  and  rents,  539. 

Warrant  to  imprison,  see  PersoncU  Dili- 
gence Act. 

Will,  see  Testament, 

Witnesses  instrumentary — see  Deed,  statu- 
tory solemnities — ^four  witnesses  required 
to  notarial  subscription  of  deed  where 
party  cannot  write,  106 ;  they  are  wit- 
nesses to  the  warrant  to  the  notaries  as 
well  as^their  subscription,  107  ;  subscrip- 
tion of,  not  formerly  required,  108  ;  names 
and  designation,  could  formerly  be  sup- 
plied by  condescendence,  ib. ;  statutory  en- 
actments regarding,  109 ;  who  may  be, 
ib. ;  can  women  be  such,  ib. ;  pupils  can- 
not be,  110;  minors  may  be,  ib.]  blind 
persons,  idiots,  and  furious  persons,  may 
not  be,  ib. ;  to  what  extent  parties  in- 
terested in  deed  are  excluded,  ib. ;  near 
relations  are  not  disqualified.  111;  nor  in- 
famons  persons,  ib. ;  how  many  required  ? 
112;  they  simply  verify  subscription  of 

{»arty,  ib.  \  they  must  have  personal  know- 
edge    of   party    subscribing,   ib. ;   what 
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amount  of  knowledge  is  necesaanr?  ib. ; 

I  must  see  party  subscribe,  or  hear  him  ac- 
knowledfife  his  signature,  113;  must  sub- 
scribe after  principal  partj,  115;  should 
add  word  "  witness"  afler  subscription, 
116;  but  this  not  indispensable,  ib.; 
not  necessary  that  they  subscribe  in 
presence  of  principal  party,  ib.;  nor  for 
some  time  after,  nor  together,  117  ;  single 

'  subscription  of  witness  to  several  signa- 
tures at  different  dates  held  sufBcient,  ib. ; 
designation  must  be  inserted  in  the  body 

f  of  the  writ,  ib. ;  what  is  a  sufficient  desig- 
nation? 118  ;  may  attest  personal  and  no- 
tarial subscription  at  same  time,  120. 

Witnesses  {continued)  to  giving  of  sasine, 
551 ;  must  be  named  and  described,  556 ; 
number  necessary,  557 ;  what  the^  attest 
under  new  form  of  sasine,  57 1 ;  witnesses 
to  resignation  ad  rem.,  596. 


Wives,  see  Married  Women. 

Women — can  they  be  instrumentarr  wit 
nesses?  109. 

Written  title — ^introduction  of,  22  ;  without 
writing,  no  title  to  land,  ib. ;  what  obii{r»- 
tions  as  to  moveables  require  writing,  ib. 
See  Ouaraniee. 

Writ,  see  Deed,  Oblwaiion. 

Writer  of  deed,  see  Heed,  ttatuiory  Bokm/d- 
ties. 

Writings  m  re  mercatorid,  see  DttdMjHvA' 
leped. 

Writs  blank  in  name  of  grantee,  null  br  Act 
1696,  c.  25,  129;  may  be  subecribedUsok 
and  completed  before  deliveiy,  130;  thii 
will  be  presumed  unless  contniy  prored, 
ih. ;  bills  of  exchange,  &c.,  are  exempted 
from  this  Act,  ib. ;  where  sum  not  nlled 
up  in  bond  before  granting  deed,  may  \>e 
objected  to,  131. 
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EDIKBUROn:  T.  OON8TABLE,  PUKTKE  TO  HKR  MAJtSTT. 


PREFACE. 


The  recent  Statute  "  To  simpKfy  the  forms  and  diminish  the 
"  expense  of  completing  Titles  to  Land  in  Scotland,"  21  &  22 
Vict.  Cap.  76,  has  effected  many  and  important  alterations 
in  Conveyancing  according  to  the  Law  of  Scotland,  and  in  the 
form  of  the  Deeds  by  which  real  rights  are  constituted,  trans- 
mitted, and  extinguished. 

These  changes,  in  many  instances  fundamental  and  import- 
ant, have  affected  the  Lectures  to  such  an  extent,  that  they  no 
longer  represent  the  existing  state  of  the  Law  of  Scotland  on 
the  important  branch  of  real  rights.     It  was  therefore  felt  to 
be  indispensable,  in  order  that  they  should  keep  pace  with  the 
changes  thus  introduced,  and  still  continue  to  maintain  that 
place  in  the  estimation  of  the  Profession  and  of  the  Student 
which  they  have  hitherto  held,  that  some  commentary  on  this 
Statute  and  its  results,  bearing  reference  to  the  Lectures, 
should  be  published. 

To  provide  such  a  Commentary,  this  Supplement  has  accord- 
ingly  been  prepared.     It  is  hoped  that  while  the  references  to 
the  passages,  in  both  editions  of  the  Lectures,  which  the  Act 
has  affected,  will  enable  the  Student  at  once  to  discover  the 
alterations  introduced  by  it,  the  classified  abstract  of  the  pro- 
visions of  the  Statute,  the  Schedules  appended  to  it,  which 
have  been  subjoined  where  the  subjects  to  which  they  refer  are 
treated  of  in  the  text,  and  the  Index  of  the  contents  of  the 
abstract,  may  render  it  to  the  practical  conveyancer  a  useful 
and  acceptable  commentary  on  the  Statute. 

Cdx3i  BURGH,  Odohev  1858. 


SUPPLEMENT 


TO 


THE  LECTURES  ON   CONVEYANCING. 


The  changes  introduced  bj  the  recent  "  Titles  to  Land  (Scotland)  Nbw  Forms 
"  Act,  1858/'  on  the  writs  by  which  the  constitution,  transmission,  ^^J^^'^' 

I      ^  »  •'  '  '   TIVB. 

and  extinction  of  land-rights  were  governed,  are  declared  to  be  per-  21  &  22  Vict, 
missive,  and  it  is  provided  that  nothing  contained  in  the  Act  shall  T^^^' 
prevent  the  forms  in  use,  prior  to  its  date,  being  still  employed. 

The  alterations  eiFected  by  the  Act  will  be  here  noticed  in  the 
order  in  which  the  subjects  to  which  its  provisions  refer  are  treated 
of  in  the  Lectures. 


LECTURES— PART  III— CHAPTER  IL 

CONSTITUTION  OF  HERITABLE  RIGHTS  BY  CHARTER  AND  SEISINE — RIGHTS 

RESULTING  THEREFROM  TO  SUPERIOR  AND  VASSAL.  LECruiffiS, 

610  (613).* 

L  The  Original  Charter.  *  Okigwal 

The  Narrative  Clause  of  the  charter  is  not  altered  in  any  respect  ^^^^j, 
by  the  Act.  Clausb. 

The  Dispositive  Clause.    By  this  section  it  is  enacted,  that  where  DupoBiriYe 
several  lands  are  comprehended  in  one  conveyance  +  in  favour  of  the  Clause. 
same  person  or  persons,  it  shall  be  competent  to  insert  a  clause  in  .  ^^:     ^' 
the  conveyance,  declaring  that  the  whole  lands  conveyed,  and  therein  p 
particularly  described,  shall  be  designed  and  known  in  future  by  to  Description 
one  s^eneral  name  to  be  therein  specified  ;  and  it  is  provided  that  in  LrNw  are  tom^ 
such    clause,  it  shall  not  be  necessary  to  comprehend  under  one  prehended  im 
g-eneral  name  the  whole  of  the  lands  contained  in  the  conveyance  in  ^^"b?^^^"^ 
which  such  declaratory  clause  is  inserted,  but  it  shall  be  competent  to 
comprehend  certain  lands  under  one  general  name,  and  certain  other 

*  Tbe  numbers  on  the  margin  throngbout  the  Supplement  refer  to  the  Lectnres ;  tbose 
within  brackets,  to  tbe  Second  Edition. 

•f-  For  interpretation  of  word  "  Conveyance,"  see  p.  41. 
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lands  under  another  general  name,  it  being  clearly  specified  what 
lands  are  comprehended  under  each  general  name.     Certain  provisions 
are  made  in  this  section  for  afterwards  conveying  the  lands  so  de- 
signed by  a  general  name,  on  making  use  of  that  name  in  subsequent 
conveyances,  &&,  without  a  particular  description  of  the  lands,  pro- 
vided a  reference  is  given  to  a  conveyance  or  other  writ  on  record  in 
which  the  declaratory  clause  and  particular  description  are  contained ; 
these  provisions  are,  however,  scarcely  applicable  to  the  case  of  the 
Infra,  p.  19.     charter,  and  will  be  found  treated  of  under  the  head  of  Disposition. 
Temendas  hot      Tenbnpas. — The  Act  does  not  appear  to  contemplate  any  alteration 
628^(^n  ^^  *^^^  clause,  which  is  the  essential  and  distinctive  clause  of  the 

607  (610).         charter,  and  marks  the  creation  of  a  new  fee.    If  no  tenendas  were 

expressed,  and  though  the  deed  in  every  other  respect  bore  evidence 

of  a  design  to  create  a  base  fee,  holding  of  the  granter,  the  provision 

Epfbot  of        in  the  fifth  section,  that  where  no  holding  is  expressed,  the  conveyance 

Kai^As!.^  ^^^  ^®  ^^'^  *^  itnply  that  the  lands  are  to  be  holden  in  the  same 

manner  in  which  the  granter  of  the  conveyance  held  or  might  have 
held  the  same,  would  necessarily  apply ;  *  that  is,  the  lands  would  be 
held  either  a  me  or  a  me  vel  de  me,  depending  on  the  state  of  the 
612  (615).  granter  s  title.*  This  would  not  seem  to  have  been  necessarily  the 
consequence  of  an  omission  of  the  tenendas  clause  prior  to  this  Act^ 
M.  2268.  as  it  would  appear  from  the  case  of  Buchan  v.  Jamieson,  18th  July 

16*78,  that  where  no  holding  was  expressed,  an  a  me  holding  was  in- 
ferred. 
530  (533),  a  teq.     The  Reddendo,  Clause  of  Warrakdice,  Clause  of  Assignation  of 

Writs  and  Rents,  Obligation  to  Relieve  of  Public  Burdens,  and  the 
Clause  of  Registration,  are  not  affected  by  the  Act 
Prkcbpt  op  Precept  of  Seisine.— Sect  5  enacts  that  it  shall  not  be  neceesary 

UNRECBUABT.  ^^  iuscrt  a  precept  of  seisine  or  warrant  for  infeftment  in  any  convey- 
537  (540).  ance,  and  as  the  term  conveyance  "f  is  interpreted  to  extend  to  and 
^  ^*  include  original  charters,  it  would  appear  that  it  is  now  unneceamy 

to  insert  this  clause  in  the  charter. 

iHBTBumssT  op        2.   ThE  INSTRUMENT  OF  SeISINE. 

BI8IKK.  rpjj^  ^^g^  important  change  introduced  by  the  Act  has  reference 

APTER  In  OP  to  the  Instrument  of  Seisina  The  first  section  of  the  Act  provides, 
OcTOBiR  1868.  that  from  and  after  1st  October  1858,  it  shall  not  be  necessair  to 
„  J       '*        expede  and  record  an  Instrument  of  Seisine  on  any  conveyance  of 

lands,  f 
Broohdino  op       The  same  section  provides  an  equivalent  for  the  seisine  By  means 
S^w  dI^Ld  of  registration  of  the  conveyance,!  that  publicity,  which  is  so  important 
EQuiyiLBMT  TO  aud  distinguishiug  a  feature  of  our  system  of  land  rights,  and  whicb 
""  1^0^  latterly  been  the  only  practical  use  of  the  seisine,  is  now  effeo- 

•  See  remarks  on  this  proTision  of  tbe  Act»  tn/ra,  p.  21. 
t-For  interpretation  of  the  word  "  Cooverance,"  aec  p.  41 . 
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tually  secured    It  is  provided,  that  it  shall  be  competent  and  sufficient  i  i- 
for  the  person  or  persons  in  whose  favour  any  conveyance  of  lands  is 
granted,  to  record  tHe  conveyance  *  itself  in  the  Register  of  Seisines  aei  (564). 
applicable  to  the  lands  contained  in  it,   instead  of  expeding  and 
recording  an  instrument  of  seisine  on  the  conveyance ;  and  that  tlie 
conveyance  may  not  be  presented  and  recorded  without  the  authority 
or  against  the  wish  of  the  grantee,  it  is  enacted,  that  a  warrant  of  wabbartof 
registration  in,  or  as  nearly  as  may  be  in  the  form  of  schedule  (A.),  Rbojbtbatiom 
No.  1,  annexed  to  the  Act,f  shall  be  written  on  the  conveyance,  amce. 
specifying  the  person  or  persons  on  whose  behalf  it  is  presented  and  Schedule  (A.) 
signed  by  such  person  or  persons,  or  his  or  their  agent,  and  upon    ^'  ' 
the  conveyance  being  recorded  along  with  such  warrant,  it  is  pro- 
vided that  it  shall  have  the  same  legal  force  and  effect  in  all  respects 
as  if  it  had  been  followed  by  an  instrument  of  seisine  duly  expede 
and  recorded  at  the  date  of  recording  the  said  conveyance  in  favour 
of  the  person  or  persons  in  whose  behalf  the  conveyance  is  presented 
for  registration,  according  to  the  former  law  and  practice. 

There  are  many  deeds,  such  as  marriage  contracts  and  the  like,  Pbotmioh  vor 
which  contain  a  variety  of  matter  foreign  to  the  feudal  title,  and  ^^^"^"[J^t 
quite  inappropriate  from  its  nature  for  registration  in  the  Register  btbument  on 
of  Seisines.    To  prevent  the  necessity  of  recording  the  whole  of  tortmrPdrt 
such  deeds  in  that  Register,  it  is  provided  by  §  2,  that  where  a  poses  and 
conveyance  of  lands  shall  be  contained  in  a  deed*  granted  for  further  « ^^^^^ 
purposes  and  objects,  such  as  a  Marriage  Contract,  Deed  of  Trust  or 
Deed  of  Settlement,  it  shall  not  be  necessary  to  record  the  whole  of 
such  deed,  but  that  it  shall  be  competent  and  sufficient  to  expede 
and  record  in  the  appropriate  Register  of  Seisines  a  notarial  instru* 
ment,  setting  forth  generally  the  nature  of  the  deed,  and  containing 
at  length  those  portions  of  it  by  which  the  lands  are  conveyed,  and 
bj  which  real  burdens,  conditions,  or  limitations  are  imposed. 

In  the  same  way  it  is  provided,  that  where  a  deed  *  conveys  Pboyibion  fob 
separate  lands,  or  separate  interests  in  the  same  lands,  to  the  same  ^^^^j,,. 
or  different  persons,  it  shall  not  be  necessary  to  record  the  whole  of  btruuent 
such  deed,  but  that  it  shall  be  competent  and  sufficient  to  expede  ^^^^  ^^ 

BATE  Lands  or 

SBPABATE  In- 

*  For  interpretation  of  the  words  "  Deed  **  and  "  Conyeyance/*  see  p.  41.  tebests  in  thb 

SAME  Lands 
t  SCHEDULE  (A.)  Schedule  (A.) 

No.  1.  No-  ^• 

Warran4  qf  BeffistroHcn  to  he  uritien  on  a  Conveifonee  when  presented  mthout  Amgnaiion 

apart  or  Notarial  Itutnanent. 

Begister  on  behalf  of  J  ^.  (tfi«er<  Deeignation)  [or  Register,  &e.  along  with  Assignation 
(or  AAaigDAtions)  [or  Writ  of  Resignation)  hereon]  (or  otherwiMe^  aa  the  Case  may  he). 

(Signed)     A.B. 

[or]  CD.,  W.S.,  Edinburgh, 

{or,  a$  the  Case  may  he,)  Agent  of  the  said 

'A.B. 
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Schedule  B. 


and  record  in  the  appropriate  Register  of  Seiaines  a  notarial  instrument 
setting  forth  generally  the  nature  of  the  deed,  and  containing  at 
length  the  part  or  parts  of  the  deed  by  which  'particular  lands  are 
conveyed  to  the  person  or  persons  in  whose  favour  the  notarial  instra- 
ment  is  expede,  and  the  part  of  the  deed  which  specifies  the  nature 
and  extent  of  the  right  and  interest  of  such  person  or  persons,  with 
the  real  burdens,  conditions,  and  limitations,  if  any.  And  in  this 
case,  it  is  provided  that  the  notarial  instrument  shall  be  in,  eras 
nearly  as  may  be,  in  the  form  of  Schedule  (B.)  annexed  to  the  Act* 
This  form  does  not  seem  to  be  prescribed  as  the  form  of  a  notarial 
instrument  to  be  adopted  on  deeds  granted  for  further  purposes  and 
objects,  the  cases  provided  for  in  the  first  part  of  this  section ;  it  ap- 
pears, however,  to  be  equally  applicable  to  both  descriptions  of  casea 
PiovBiovASTo     A  further  provision  is  introduced  by  §  3,  to  avoid  the  necessity  in 

certain  cases  of  recording  the  entire  deed  f  in  the  Register  of  Seisines. 
By  that  section  it  is  provided,  that  it  shall  be  competent  to  insert  a 
clause  called  a  clause  of  direction,  immediately  before  the  testing 
clause  of  any  conveyance,!  in,  or  as  nearly  as  may  be,  in  the  form  of 
Schedule  (C.)|  annexed  to  the  Act  specifying  the  part  or  parts  of  the 
conveyance  f  which  the  grantor  thereof  desires  to  be  recorded  in  the 


Clausb  op 
Dnacnov 

BPBClPTniO 
PAKT8  OP  Cow- 
TBTAMCB  TO  BE 
HMOOBDBD. 

^111. 
Schedule  a 


Schedule  R 


Schedule  C. 


•  SCHEDULE  (B.) 

NoUurial  ImtrumaU  mfavomr  of  Ditpome  or  Am  Asngnee,  So. 

At  there  was  hj  [or  on  hehalf  of]  A,B,  of  Z.,  Eeqaire,  presented  to  me, 

Notary  Pablic  sahscribing,  a  Disposition  \or  Mer  Deed,  or  an  Extract  of  a  Deed,  om  Hh 
Ckue  may  6eJ  granted  by  CD.  of  F.,  Esquire,  and  bearing  Date  [uuerf  the  i^ofe],  by  which 
Disposition  Uie  said  CD.  aold,  alienated,  jmd  disponed  to  the  said  A.B.  [or  gave,  granted, 
and  disponed,  or  oiherwm,  a§  the  Oa$e  may  be,  to  the  said  A^.]  [or  to  JS,F.],  and  hii 
Heirs  and  Assignees  [{n$ert  the  Detiinatum,  if  amy],  heritably  and  irredeemably  [or  rsdeem- 
ably,  or  in  Liferent,  or  otherwiae^  ae  the  Case  may  be],  all  and  whole  [here  insert  tAe  i^ser^ 
tioH  cfthe  SubjecU  conveyed;  and  if  the  Deed  be  granted  under  the  Bwden  of  a  BedlJen 
or  Senritude,  or  any  other  Ineumbranee,  Condition,  or  QuaUfioation  of  the  Bight,  or  under 
BedempUon,  add  here],  '*  but  always  under  the  Burden  of  a  "  Beal  Lien,**  «Jtc.[a»theCm 
mag  be],  [If  the  Barty  expeding  the  Inetrument  be  other  than  the  original  Ditponee,  adi\ 
as  also  there  was  presented  to  me  [here  epeeijy  the  lUle  or  8erie»  of  lUlee  by  which  the  Fartg 
aapiired  Bight,  and  the  Nature  and  Extent  of  hie  Bight],  whereupon  this  Listmnient  is 
teken  by  the  said  A.B.  in  the  Hands  of  OM.  [ineert  Name  and  DeeignaOon  ofNeioryl'^Uk], 
in  the  Terms  of  "  The  Titles  to  Land  (Scotland)  Act,  185S."  Li  witness  whereof  [fien 
ineert  a  IMng  Clauee,  ae  in  Inetrument  ofSaeine], 

(Signed)        OJln 

I.K.  Witness.  Notory  PnhKc. 

L,M»  Witness. 

t  See  interpretation  of  the  words  "  Deed"  and  "  Conveyanoe,**  p.  41. 

%  SCHEDULE  (C.) 

CUmu  of  Direction  tpedfying  Part  qf  Deed  which  OraHter  denree  to  be  recorded 
And  I  direct  to  be  recorded  in  the  Begister  of  Sasines  the  Part  of  this  Deed  torn  its 
Commencement  to  the  Words  {fneert  Worde)  on  the  JAoe  of  the  Page  [and  aho 

the  Part  from  the  Words  (ineert  Worde)  on  the  line  of  the  ^*ge]  to  the  Words 

{ineert  Worde  on  the  Line  of  the  Pege]  [or  I  direct  the  whole  of  this  Deed  to  be 

recorded  in  the  Begister  of  Seisines  with  the  Exception  of  the  Part]  for  Parts,  ae  the  Can 
may  be,  epecifying  the  Part  or  Parte  excepted,  ae  above]. 
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fiegister  of  Seisines ;  and  when  such  a  clause  is  so  inserted,  it  is  Kbetbb  of 
provided  that  the  keeper  of  the  Register  shall  record  such  part  or  ?i5!I!I" !? 
parts  only,  together  with  the  clause  of  direction  and  the  testing  clause,  pabtb  oklt, 
and  it  is  declared  that  the  recording  of  such  part  or  parts  of  the  d"^^o?1wd 
conveyance,  together  with  the  clause  of  direction,  and  the  testing  Tbotiwo 
clause,  and  the  warrant  of  registration  shall  have  the  same  legal  force   ^^^^' 
and  effect  as  if  a  notarial  instrument  containing  such  part  or  parts 
of  the  conveyance  had  been  duly  expede  and  recorded  in  favour  of 
the  party  on  whose  behalf  the  conveyance  is  presented.    It  might,  Effect  of 
perhaps,  have  been  desirable  that  the  Act  should  have  stated  expli-  ^^^^  bwjoiuk 
citly  what  the  legal  force  and  eifect  of  a  notarial  instrument  expede 
and  recorded  under  its  provisions  really  ara    It  is  stated  in  the  pre- 
vious section  (§  2),  that  it  shall  be  competent  and  sufficient  to  expede 
and  record  a  notarial  instrument,  instead  of  recording  the  whole  deed, 
and  by  §  1  it  is  enacted,  that  upon  the  conveyance  and  warrant  for 
registration  being  recorded,  the  same  legal  force  and  effect  in  all 
respects  shall  follow  as  if  the  conveyance  so  recorded  had  been  fol- 
lowed by  an  instrument  of  seisine  duly  expede  and  recorded  at  the 
date  of  recording  the  conveyance,  according  to  the  law  and  practice 
in  force  previous  to  the  passing  of  the  Act,  in  favour  of  the  person  on 
whose  behalf  the  conveyance  is  presented  for  registration ;  and  it  may 
perhaps  be  assumed  that  the  like  force  and  effect  will  follow  on  exped- 
ing  and  recording  a  notarial  instrument,  and  consequently  the  parts 
of  a  deed  directed  to  be  recorded  by  a  clause  of  direction. 

With  reference  to  deeds  containing  such  clauses  of  direction,  it  is  Competbwt  to 

SKCORD  TH'B 

provided,  that  notwithstanding  such  a  clause,  it  shall  be  competent  for  whole  Convet- 
the  party  entitled  to  present  the  conveyance  *  for  registration  to  record  ^^^*  oonTAfH- 
the  whole  conveyance,  or  to  expede  and  record  a  notarial  instrument.  Clause  of 
in  the  same  manner  as  if  the  conveyance  had  contained  no  such  clause  ^'*«^^o»  ok 
of  direction.    But  where  a  notarial  instrument  shall  be  expede  on  a  Ikstkumeht 
deed  *  containing  a  clause  of  direction,  it  is  provided  that  no  part  or  t^^^.<^''* 
parts  of  the  conveyance  directed  to  be  recorded  shall  be  omitted  from  Supra,  pp.  7 
such  instrument.  It  seems  to  be  questionable  under  this  clause  of  the       ^' 
Act,  whether  a  person  in  right  of  a  conveyance  containing  a  clause  of  where  Nota< 
direction  in  which  he  is  only  interested  with  respect  to  some  of  the  ^^^^  Ikstbu- 
parts  directed  to  be  recorded  (such  as  one  portion  of  the  lands  con-  on  Deed  oon- 
tained  in  the  deed),  would  be  safe  to  complete  a  title  by  notarial  taikino  buck 
instrument  containing  only  the  parts  of  the  deed  in  which  he  is  DuiEcnoM. 
interested  as  would  be  the  form  of  the  instrument,  if  expede,  on  a  §  lii- 
deed  containing  no  such  clause. 

The  clause  of  direction  introduced  by  this  section  may  be  found  Cases  wheee 
isefuly  especially  in  original  charters,  as  an  effectual  means  of  insur-  ^^^^I^oii  mji 
ng  the  insertion  in  the  Register  of  conditions,  &c.,  intended  to  form  be  employed 
[ualifications  of  the  grant,  and  in  this  way  the  necessity  of  enforc-  q^I^^^^^ 

*  See  interpretation  of  tbe  words  "  Deed"  and  "Conveyance,"  p.  41. 
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578  (581).        ing  the  insertion  of  such  conditions  in  the  investiture  by  the  emploj- 
ment  of  cumbrous  irritant  and  resolutive  clauses,  will  be  obviated. 
It  was  probably  with  the  view  of  the  clause  being  employed  for  this 
purpose  that  the  provision  noticed  in  the  last  paragraph  was  intro- 
duced into  the  Act,  by  which  the  omission  in  a  notarial  inatniment 
of  any  part  of  the  conveyance  directed  to  be  recorded  is  prevented,  in 
cases  where  that  form  of  completing  a  title  by  a  party -in  right  of  a 
conveyance  containing  a  clause  of  direction  may  be  adopted. 
Provmioto  of   '    The  Act  6  &  7  Will.  IV.  cap.  83,  by  which  seisines  and  inatraments 
c.  33,  EZTBXDSD  ^^  resignation  ad  remanentiam  are  declared  not  to  be  challengeable  oa 
TO  Erasures  nr  the  ground  of  erasure  without  proof  of  fraud,  or  that  the  record  ia 
8TRUMENTS  AMD  ^ot  coufonn  to  tho  instrument  as  presented  for  registration,  is  declared 
hfSTRauEMTsoF  to  cxtcud  and  be  applicable  to  notarial  instruments  and  instruments 
ad  rem.  of  restffnatton  ad  remanentiam,  authorized  by  this  Act,  and  to  notarial 

§  xzxiii.  instruments  ezpede,  and  to  be  expede  under  the  Act  8  &  9  Vict  eapt. 

31,  being  notarial  instrument  employed  for  the  purpose  of  completing 
titles  to  heritable  securities.  In  quoting  the  title  of  the  Act  6  ft  7 
Will  IV.  cap.  33,  instruments  of  registration  ad  remanentiam.  have 
by  mistake  been  written  instead  of  instruments  of  resignation  ad 
remanentiam ;  but  as  the  Act  itself  is  correctly  quoted,  it  would 
not  appear  that  this  evidently  clerical  blunder  will  affect  the  enact- 
ment. 
TniB  WITHIN         The  Act  provides,  that  all  conveyances  *  and  procuratories  of  reeig- 

WHICH  OONVBT-  «•  j  «•  •«!  *         ^  •    i       a»         '».».  a%_ 

AMOBs,  &c.,  MAT  ^<^t%on  ao,  remanentiam,  with  warrants  of  registration  written  thovon, 
BE  REcx)RDED,  aud  all  uotarial  instruments,  and  instruments  of  resignation  ad 
Beoisteatiok.  rem.anentiam,  authorized  by  the  Act  to  be  recorded  in  the  Register 
§  xix.  of  Seisines,  may  be  recorded  at  any  time  in  the  life  of  the  party  on 

whose  behalf  the  same  shall  be  presented  for  registration,  in  the  same 
manner  as  instruments  of  seisine  were  recorded  under  the  fonner 
system.  And  the  keepers  of  such  register  are  authorized  and  required 
to  record  the  same  accordingly  when  presented  for  that  purpose.  As 
noticed  afterwards  {infray  p.  15),  instruments  oi  resignation  ad  remei^ 
entiam,  when  in  the  form  of  Schedule  D,  annexed  to  the  Act,  are,  onder 
the  provifidons  of  this  section,  and  §  4,  authorised  to  be  recorded  at  aay 
time  during  the  life  of  the  party  on  whose  behalf  they  are  presented 
for  registration ;  but  it  seems  to  be  doubtful  whether  instromenls  of 
resignation  ad  remanentiam,  not  in  the  form  of  Schedule  (D),  must  not 
594  (597).  still  be  recorded  within  sixty  days,  as  ¥^8  formerly  necessary  with 
reference  to  all  such  instruments,  for  by  §  4  it  is  specially  provided, 
that  when  instruments  of  resignation  ad  remanentiam  are  in  the  femi 
of  Schedule  (D)j  they  may  be  recorded  during  the  life  of  the  party  pre- 
senting them ;  and  by  this  section  it  is  declared  that  instruments  of 
resignation  ad  remanentiam,  authorized  by  the  Titles  to  Land  Act  to 
be  recorded,  are  to  be  entitled  to  the  privil^es  conferred  by  tlus 

*  See  interpretation  of  the  words  "  Deed  "  and  "Gonveyanoe,**  tmfra,  p.  41. 
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section ;  but  instruments  of  resignation  ad  remanentiam  in  any  other 
form  than  that  of  Schedule  D,  are  not  among  the  writs  authorized  to 
be  recorded  by  the  Act,  and  therefore  would  appear  not  to  have  the 
privileges  thereby  specially  conferred  on  instruments  in  that  form. 

It  is  further  provided  by  this  section,  that  the  date  of  entry  in  the  BateofBrgis- 
Minute-Book  shall  be  held  to  be  the  date  of  registration,  and  tliat  the  op  Ektky  iv^^ 
date  of  r^stration  of  all  conveyances,*  procuratories  of  resigna-  Mihutb-Book. 
tion  ad  reman&nticbm^  notarial    instruments,    and    instruments  of    ^^' 
refignatian  ad  remanentiam^  authorized  by  the  Act  to  be  recorded 
in  the  Register  of  Seisines,  shall  be  equivalent  to  the  date  of  regis- 
tration of  instruments  of  seisine  and  instruments  of  resignation 
ad  remanentiam,  according  to  the  former  law  and  practice.    By 
the  Infeftment  Act  (§  3)  it  was  enacted,  that  the  date  of  -pre-^^'^^^^ 
sentment  and  entry  set  forth  on  an  instrument  of  seisine  by  the  inpef^emt 
keeper  of  the  record  should  be  taken  to  be  the  date  of  the  instrument  ^^  ^  &  ^  Vict, 
of  seisine  and  infeftment.    Before  that  Act  was  passed,  the  date  and  559  (572). 
fact  of  registration  were  held  to  depend  on  the  entry  in  the  Minute- 
Sook.    By  the  above  provision  of  the  Titles  to  Land  Act,  it  there- 
fore seems  that  the  rule  on  this  point,  which  existed  prior  to  the 
Infeftment  Act  of  1845,  has  been  restored. 

It  is  declared  that  extracts  of  all  such  conveyances,*  procura-  Effect  of  Ex- 
tories  of  resignation,  warrants  of  registration,  notarial  instruments,  ^^cm  Sic! 
and  instruments  of  resignation  ad  remanentiam,  recorded  in  manner  §  ^^ 
authorized  by  the  Act,  shall  make  faith  in  all  cases,  in  like  manner  as 
the  recorded  conveyances,  procuratories,  warrants,  and  instruments 
themselves,  except  where  any  such  writs  so  recorded  shall  be  offered 
to  be  improven. 

Section  31  of  the  Act  provides,  that  in  the  case  of  any  error  Expbdiko  a»» 
or  defect  in  any  notarial  instrument,  expede  in  virtue  of  the  Act  New  Inoteu-' 
8  &  9  Vict.  cap.  36  (see  infra),  or  in  any  notarial  instrument  to  be  >"=wt»  ^^^  ^^ 
expede  in  virtue  of  that  Act,  or  of  the  Titles  to  Land  Act,  or  in  Cos^yIk^, 
the  recording  of  any  such  instrument,  or  of  any  instrument  of  resig-  ^•' '^  ^^^ 
nation  ad  rema/nentiam,  or  in  the  recording  of  any  conveyance  or  §  xxzi. 
procuratory  of  resignation  ad  remanentiam,  or  warrant  of  registra- 
tion to  be  recorded  in  the  Register  of  Seisines  in  virtue  of  the  Titles 
to  Liand  Act,  it  shall  be  competent  of  new  to  make  and  record  a 
notarial  instrument  or  instrument  of  resignation,  or  of  new  to  record 
the  conveyance  or  procuratory  of  resignation,  with  the  original  or  a 
new  warrant  of  registration  as  the  case  may  require. 

With  reference  to  this  enactment  it  is  necessary  to  observe  that  no 
description  of  notarial  instruments  is  authorized  by  the  Act  8  &  9 
Vict.  cap.  35,  referred  to  in  this  section,  and  that  it  was  no  doubt 
intended  to  refer  to  the  Act  8  &  9  Vict.  cap.  31,  which  introduces 
such  instruments  for  the  purpose  of  completing  in  certain  cases  a  title 

*  See  interpretation  of  tlie  word  "  Conveyance/'  infraj  p.  41. 
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to  heritable  securities.  This  inaccuracy  will  not  probably  be  attended 
with  any  inconvenience,  as,  looking  to  the  practice  which  exbted  in 
cases  where  errors  occurred  in  instruments  of  seisine,  before  the  cor- 
rection of  such  errors,  by  expeding  and  recording  a  new  instrument 
570(572).  was  authorized  by  Statute,  and  to  the  fact  that  an  erroneous  or 
defective  instrument  may  be  held  not  to  be  an  instrument  expede 
under  the  Act,  it  may  perhaps  be  assumed  that  this  expedient 
would  be  recognised,  even  without  express  statutory  authority,  whoe 
any  undoubted  error  or  defect  shall  occur  in  expeding  or  recording 
a  notarial  instrument  of  an  heritable  security  in  terms  of  the  Act 
8  &  9  Vict  cap.  31. 
EpFBcr  OF  With  reference  to  new  notarial  instruments  or  instruments  of  resig" 

New  Notaeial  nation,  expede  and  recorded  by  virtue  of  this  section,  or  to  conveyances 
&o.,  akdofRe-  or  procuratories  of  resignation,  of  new  recorded  with  the  original  or 
coRDBD  Cow-  jjg^  warrant  of  registration,  it  is  enacted,  that  they  shall  from  the 
f  xzzi.  date  of  recording  have  the  same  effect  as  if  no  previous  notarial 

instrument  or  instrument  of  resignation  had  been  expede  or  recorded, 
or  as  if  such  conveyances  or  procuratories  of  resignation  and  original 
warrant  of  registration  had  not  been  previously  recorded. 

Pbohibitioh  SuPBRIOBS'  RiGHTS  ReSBBVBD. 

feudj^ion^b''  I^  is  enacted,  that  where  the  investiture  of  any  lands  has  imposed 
AH  A^BRNA-  or  ahall  impose  a  prohibition  against  subinfeudation,  or  against  alter- 
HOTAFFBCTED.  uatlvc  holdiug,  nothing  contained  in  the  Act  shall  opemte  to  aulbo- 
572  (575).  ri2e  Subinfeudation  or  an  alternative  holding  in  respect  to  such  landa 
Beooubsb  And  it  is  further  enacted,  that  nothing  contained  in  the  Act  shall 

AOAIK8T  UNEH-  \^q  coustrued  to  take  away  or  impair  any  of  the  rights  or  remedies 
dhimpaibed.     competent  to  a  superior  against  his  vassal  lying  out  unentered. 

|7?(578)  ^^  P^^  ^^'  ^  ^^  reservation  of  right  to  compensation  on 

adjudger's  entry. 
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LECTURES— CHAPTER  IIL 

TBANSMISSION  OF  HERITABLE  RIGHTS— VOLUNTART  TRANSMISSION  INTER 
VIVOS — VOLUNTARY  TRANSMISSION  INTUITU  MORTIS  —  JUDICIAL 
TRANSMISSION — ^TRANSMISSION  TO  THE  HEIR  BT  SERVICE,  ETa 

I.  Voluntary  Transmission  inter  vivos.  .^o  ^rqk\  -*,-- 

Disposition  by  the  vassal  to  his  Superior.  590 (593),e/5e<7. 

For  observations  on  alterations  made  in  the  dispositive  clause,  see  Diaposmoii  to 
remarks  on  disposition  with  doable  manner  of  holding  (»n/ra,  p.  1 9).  Supemob. 
As  mentioned  in  the  lectures,  the  short  form  of  the  clause  of  Clause  of 
resignation  introduced  by  the  Lands  Transference  Act  was  declared,  fjjj^™  Ke^ 
by  §  3  of  that  Statute,  to  be  equivalent,  in  the  case  of  a  conveyance  bigration  in 
by  a  vassal  to  his  superior,  to  a  procurator^  of  resignation  ad  rem-  u»uwm)thek- 
anentiam.    But  by  §  5  of  the  Titles  to  Land  Act,  it  is  provided  that  ^"e  ex- 
this  clause  shall  be  held  to  import  a  resignation  infavorem  only,  pwisroNAs-ro 
unless  specially  expressed  to  be  a  resignation  ad  remanentiamy  to™^'''^''^"®*^'" 
which  enactment  a  proviso  is  added,  to  the  effect  that  nothing  con-  yetances. 
tained  in  the  Act  shall  prevent  an  instrument  of  resignation  ad  rem- 10&  11  Vic. 
anentiam  being  expede  and  recorded  on  a  conveyance  granted  prior  »"^ 
to  the  passing  of  the  Act,  and  containing  a  clause  of  resignation  in 
the  form  authorized  by  the  Lands  Transference  Act. 

The  ceremony  of  resignation  may  now  be  said  to  have  ceased  to  Imstruueht 
exist,  for  by  §  4  of  the  Act  it  is  enacted,  that  it  shall  no  longer  be  r'^J^'^dr^a. 
necessary  to  expede  and  record  an  instrument  of  resignation  ad  nentiam  unne- 
remanentiam,  either  on  a  procuratory  of  resignation  ad  remanentiam,  ^^fli 
or  on  a  conveyance  contammg  an  express  clause  of  resignation  ad  §  iv. 
rema/nentiam.    And  the  provision  made  for  supplying  evidence  of  693  (596). 
the  fact  of  the  feu  being  merged  again  in  the  superior's  title,  which 
this  instrument  was  intended  to  certify,  is  contained  in  the  same 
section  (§  4)  which  provides  that  it  shall  be  competent  and  suffi- 
cient for  the  superior  in  whose  favour  the  resignation  under  any  pro- 
curatory of  resignation  ad  reTnanentiam^  or  under  any  conveyance 
containing  an  express  clause  of   resiguation  ad  remanentiam  is 
authorized  to  be  made,  either  (1)  to  record  such  procuratory  or 
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conveyance,  with  a  warrant  of  registration  thereon  (in  which  ease 
it  doNes  not  appear  that  any  description  of  ceremony  is  necessaiy), 
in  the  appropriate  Register  of  Sasines ;  or  (2)  to  expede  and  recoid 
a  notarial  instrument  as  nearly  as  may  be  in  the  form  of  Schedule 
(B)*  annexed  to  the  Act  And  it  is  declared,  that  such  pToeiua- 
tory  or  conveyance  and  warrant,  or  notarial  instrument,  being  ao 
recorded,  shall  have  the  same  effect  as  if  an  instrument  of  resig- 
nation ad  remanentiam  had  been  expede  on  such  procuratory  or 
conveyance,  and  had  been  recorded  in  the  Register  of  Seisines  at 
the  date  of  recording  such  procuratory  or  conveyance,  or  instrument 
In  cases  where  it  is  still  necessary  to  expede  and  record  an  instru- 
ment of  resignation  ctd  remanentiam  (page  25),  in  place  of  the  old 
and  cumbrous  form  previously  in  use,  a  new  form  of  that  instrument 
Schedule  (D)t  is  introduced  by  this  section,  which  provides  that  such 
instruments  may  be  in,  or  as  nearly  as  may  be  in,  the  form  prescribed 
in  that  schedula  This  instrument  narrates  the  presentation  by  or 
on  behalf  of  the  superior  of  the  disposition  by  the  vassal  to  a  notaiy- 
public,  in  virtue  of  which  disposition  the  lands  are  stated  to  hare 
been  resigned  in  the  hands  of  the  superior  or  of  his  commissioner  or 
known  agent,  ad  perpetuam  remanenitam. 

The  Act  does  not  declare  what  the  force  and  effect  of  a  recorded 
instrument  of  resignation  ad  remafientiam,  in  the  form  prescribed  by 
this  section,  shall  be ;  but  as  it  appears  from  the  Schedule  that  the 
ceremony  of  resignation  is  still  intended  to  be  retained,  the  legal 
effect  of  this  instrument,  which  is  simply  a  certificate  of  the  fiict  of 
the  resignation  having  been  made,  must,  it  is  conceived,  be  neces- 
sarily identical  with  the  effect  produced  by  the  instrument  of  resign 


Schedule  D. 


»  See  Schedule  B,  p.  8. 

t  SCHEDULE  (D.) 
Instrument  of  HesignaHon  ad  remanentianu 

At  there  was  by  [or,  on  behalf  of,]  A.  JS,  [here  tnseri  ti$  Nam 

and  Duignation  of  the  Superior]  presented  to  me,  Notary  Public  subflcribing,  a  Dispondoo, 
dated  the  Day  of  ,  graDtcd  by  C.  D,  \kere  ineert  the  Name  aid 

Deiignation  of  the  Vateal,]  being  the  Vassal  in  the  Lands  after  described,  holding  the  same 
of  the  said  A.B.  as  his  Superior  thereof  by  which  Disposition  the  said  CM.  disponed  to  ths 
said  A.B.,  and  his  Heirs  and  Assignees  whomsoever,  [art  cu  the  Oaee  ma^  6e,]  all  and 
whole  [here  insert  Description  of  the  Lands] :  In  virtue  of  which  Disposition  the  said  Lands 
were  resigned  in  the  hands  of  the  said  A.B.  [or,  "in  the  hands  of  E.P.,  as  his  CooumV 
"  sioner,  duly  authorised,]  conform  to  Commission"  [de9crihe  byDaie  and  other  BartMan 
"  as  in  the  Hands  of  the  said  AM,  himself  "J  [or^  "  in  the  Hands  of  KF.^  being  the  known 
"  Agent  of  the  said  A.B,^  and  as  such  daly  authorized,  in  virtue  of  the  Act  of  the  Eighth 
"  and  Ninth  Years  of  the  Reign  of  Her  Majesty  Queen  Victoria,  Chapter  35,  intitnled '  An 
"  '  Act  to  simplify  the  Form  and  diminish  the  Expense  of  obtaining  Infeftment  in  Heritable 
"  '  Property  in  Scotland,*  as  in  the  Hands  of  the  said  A.B,  himself*']  ad  perpetoara  maantfi' 
tiam,  and  to  the  Effect  that  the  Right  of  Property  of  the  foresaid  Lands  and  othets  might 
be  united  and  consolidated  with  the  Right  of  Superiority  of  the  same  in  the  Person  of  the 
said  A.B.  in  all  Time  coming:  Whereupon  this  Instrument  is  taken  by  [or,  "  on  behalf  of] 
*'  the  said  A,B.  and  CD:*  in  the  Handi  of  me,  <^  as  in  Schedule  (B),  p.  8. 
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nation  ad  remanentiamy  in  the  old  form,  which  contained  a  simple 
narrative  of  that  ceremony,  the  consummation  of  which  the  n^w  in- 
strument attests. 

As  mentioned  in  the  LectureSy  it  was  necessary  that  instruments. of  ^^  (^^7). 
resignation  ad  remanentiam  should  be  recorded  within  sixty  days  after 
their  date,  under  pain  of  nullity.    The  Act,  8  4,  provides  that,  when  ^^™  ^'  ^^  • 

•        1       *.  i.  «    1        1     1      /^v  1      .  >   Sf       f  r  ,      ,    .  ,        OORDIKG  SUCH 

m  the  form  of  Schedule  (D),  such  instruments  may  be  recorded  m  the  Ikotbumbhts. 
appropriate  Register  of  Seisines  at  any  time  during  the  life  of  the 
party  in  whose  favour  the  resignation  is  made ;  but  with  reference  to 
the  time  within  which  instruments  of  resignation  not  in  the  form  of 
that  schedule  must  be  recorded,  see  supra,  p.  10. 

The  date  of  the  resignation  and  of  the  instrument  is  declared  to  be  i^ate  of  Ra- 
the date  of  presentment  and  entry  set  forth  on  any  instrument  of  l*?^^^*^*^"* 
resignation  in  the  form  of  Schedule  (D),  by  the  keeper  of  the  register. 
As  already  noticed  (p.  1 1),  by  §  19  the  date  of  entry  in  the  Minute-  J^-^tb  or  Rb- 
Book  is  declared  to  be  the  date  of  registration  of  all  procuratories  of  ^ 
resignation  ad  remanentia/my  notarial  instruments,  and  instruments 
of  resignation  ad  renumentianiy  authorized  by  the  Act  to  be  recorded 
in  the  Register  of  Seisines,  and  is  declared  to  be  equivalent  to  the 
date  of  registration  of  instruments  of  resignation  ad  remanentiam, 
according  to  the  former  law  and  practice.     The  benefit  to  arise  from 
the  above  provision  introduced  by  §  4  as  to  the  date  of  instruments 
of  resignation  in  the  form  of  Schedule  D.,  and  of  the  resignation 
effected  by  them,  is  not  very  apparent,  as  it  appears  with  reference  to 
such  instruments  that  the  dates  of  their  registration  is  the  date  of 
their  entry  in  the  Minute-Book  (§  19),  which  is  necessarily  prior 
to  the  process  by  which  their  own  dates  and  the  date  of  the  resig- 
nation effected  by  them  is  ascertained  under  §  4,  viz.,  the  certificate 
of  registration  indorsed  on  them  by  the  keeper  of  the  register. 
The  remaining  clauses  of  this  writ  do  not  require  notice. 

The  Disposition  with  Holding  a  me.  695  (698). 

For  observations  on  alterations  made  in  the  dispositive  clause,  Dispobitiov 
see  remarks  on  Disposition  with  Double  Manner  of  Holding  (in/ra,  ^  ^' 
p.  19). 

The  Obligaiion  to  In/eft, — By  §  5  it  is  enacted,  that  it  shall  not  be  Obuoation  to 
necessary  to  insert  this  clause  in  any  conveyance.*    If  lands  are  dis-  ^y'^' 
poned  to  be  holden  a  me,  it  is  provided  that  the  clause  so  expressing 
the  manner  of  holding  shall  imply  that  the  lands  are  to  be  holden  in 
the  manner  expressed  in  the  Transference  of  Lands  Act,  §  2,  with 
reference  to  obligations  to  infeft  a  m>e.    And  where  no  holding  is 
expressed,  the  conveyance  shall  be  held  to  imply  that  the  lands  are    * 
to  be  holden  in  the  same  manner  in  which  the  grantor  of  the  con- 
veyance held  or  might  have  held  the  same.    The  construction  to  be 

•  For  interpretotion  of  the  word  "  Conveyance,"  see  p.  41. 
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Clacsc  op  Rb- 

8I0NAT10H. 
§V. 


put  on  this  provision  appears  to  be  attended  with  difficulty,  but  as 
the  cases  where  any  difficulty  is  likely  to  arise  do  not  appear  mate* 
rially  to  afifect  the  disposition  under  consideration,  the  obsenratioiis 
which  occur  on  the  point  will  be  found  under  the  title  Disposition 
with  Double  Manner  of  Holding,  inftdy  p.  21. 

Clauae  of  Resignation, — It  is  provided  that  a  clause  of  resignation 
shall  be  held  to  import  a  resignation  infavorem  only,  unless  specially 
expressed  to  be  a  resignation  ad  renianentiam.    See  supra^  p.  13. 


598  (601). 

Chaster  of 
Resiqnatioh. 

2x. 


Mat  befek'to 
Tembitdas  and 
Reodevoo. 


prbcbpt  of 
Seuihe  cnnb- 

CESSART. 

g§  V.  and  xxzTi. 
Wbtt  of  Bebio- 

RATION. 

ix. 


Schednle  F. 


Its  £ffbgt. 


S  ix. 


Superior 

BOUND  TO 

grant  such 
Writb. 
§  ix. 

Schedule  F. 


Thb  Charter  of  Resignation. 

Independently  of  the  power  which  is  conferred  by  the  Titles  to  Land 
Act  to  complete  a  new  investiture  bj  resignation,  by  means  of  a 
writ  of  resignation  (§  9,  et  infra),  it  is  provided,  in  the  event  of  a 
title  being  completed  by  a  charter  instead  of  by  a  writ  of  resignation, 
that  in  granting  charters  of  resignation,  or  other  charters  by  progress, 
it  shall  be  competent  and  sufficient  to  refer  to  the  tenendas  and  red- 
dendo of  the  lands  therein  contained,  as  set  forth  at  length  in  any 
charter  or  other  writ  recorded  in  any  public  register ;  and  it  is  pro- 
vided, that  subject-superiors  shall  be  bound,  if  required,  to  grant  such 
charters  in  like  manner  as  they  were  bound  to  grant  similar  charters 
according  to  the  forms  previously  in  usa  And  it  is  now  unneoessaiy 
to  insert  a  precept  of  seisine  or  warrant  for  infeflment  in  charters  of 
resignation. 

Where,  however,  a  new  investiture  by  resignation  is  required  of 
lands  held  of  a  subject-superior,  it  is  declared  to  be  competent  to 
grant  a  writ  of  resignation,  as  nearly  as  may  be  in  the  form  of 
Schedule  (F)  *  in  favour  of  the  party  in  right  of  the  deed-f-  wUch  is 
the  warrant  for  resignation,  which  writ  shall  be  written  on  such  deed. 

The  deed,  with  the  writ  of  resignation  written  thereon,  is  declared 
to  be  to  all  intents  and  purposes  as  effectual  as  if  a  charter  of  resig- 
nation had  been  granted  in  the  usual  form,  according  to  the  law  and 
practice  in  force  prior  to  the  passing  of  the  Act 

The  superior  is  now  bound  to  grant  such  writ  of  resignation  instead 
of  a  charter  of  resignation  if  required  so  to  do.  Provided  always  (1.) 
That  the  party  requiring  such  writ  be  entitled  to  demand  an  entiy 

•  SCHEDULE  (F.) 

Crown  WrU  of  Ren^aXMm^ 

Victoria,  j-e.  We,  io  respect  of  the  within  Clanae  of  Reeignatioii,  dispoM  to  CJ>.  Ihs 
Lands  contained  in  this  Deed  in  his  faroar  [or  in  faroiir  of  JLB.,  or  oAermim^  m  Ae  Cmm 
majf  he,  wpeoifying  ihorUy  the  eonneding  TUU],  but  onljr  in  so  far  as  oonsMtcnt  with  the 
[here  tpecify  a  Ckarter  or  other  WrU  e<nUam%ng  the  Tenendae  and  Reddendo^  ^c,]  and  wHk 
Our  own  Rights.  {I/the  Reddendo  U  to  he  diferent  from  thai  in  the  Okarier  or  0iMm 
tpeeify  it  here,}    Given  at  Edinburgh,  the  Day  of  in  the  Year 

(Signed  hy  the  Preeenier  of  5if Mfwva. ) 

Note. — When  the  Writ  of  Resignation  is  granted  bj  or  on  behalf  of  th«  Priaoa  < 
Steward  of  Scotland,  his  Highness'  other  Titles  need  not  be  added. 

t  For  interpretation  of  the  word  **  Deed,"  see  p.  41. 
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by  resignation  ;  (2.)  That  he  shall,  if  required,  produce  to  the  supe- 
rior a  charter  or  other  writ  showing  the  tenendas  and  reddendo 
of  the  lands  resigned  ;  and  (3.)  That  he  shall  also,  at  the  same  time, 
pay  or  tender  to  the  superior  such  duties  and  casualties  as  he  may  be 
entitled  to  demand. 

The  writ  of  resignation  is  declared  to  operate  as  a  confirmation  to  Writ  op  Bb- 
all  intents  and  purposes  of  the  whole  prior  deeds  and  instruments  SIimB8™"co^ 
necessary  to  be  confirmed,  in  order  to  complete  the  investiture  of  the  firmation. 
party  obtaining  the  writ    This  provision  appears  to  be  confined  to  ^  *^' 
tlie  writ  of  resignation,  and  a  charter  of  resignation,  therefore,  will 
not  effect  confirmation  of  prior  titles. 

It  is  declared  to  be  competent  to  record  the  deed  with  the  writ  of  Competehtto 
resignation  thereon,  and*  warrant  of  registration  all  written  thereon,  wnH^WRiTop 
in  the  appropriate  Register  of  Seisines,  and  the  recording  thereof  is  Rebiokatioh 
declared  to  have  the  same  legal  force  and  effect  in  all  respects  as  if  a  ^  erxon. 
charter  of  resignation  had  been  granted,  and  such  charter  had  been  such  Record- 
followed  by  an  instrument  of  seisine  duly  expede,  and  recorded  at  '"f  * 
the  date  of  recording  the  said  deed  and  writ,  according  to  the  former 
law  and  practice,  in  favour  of  the  party  in  whose  behalf  the  deed  and 
writ  are  presented  for  registration. 

To  prevent  the  recording  of  the  deed  with  the  writ  of  resignation  EfpectopRe- 
annexed  having  the  effect  of  a  double  infeftment,  and  consequently  «>m>>JJ*  I^^ed 

WITH  ^V  RIT 

the  creation  of  a  mid-superiority,  it  was  no  doubt  intended  to  make  op  Rksigha- 
a  provision  with  reference  to  writs  of  resignation  by  subject-superiors  ''***  under 
similar  to  that  contained  in  §  8,  as  to  the  effect  of  recording  a  deed  and 
crown  writ  of  resignation  (p.  40),  viz.,  that  the  recording  of  the  deed 
along  with  the  writ  should  not  have  the  effect  of  an  instrument  of  seisine 
following  on  such  deed.     But  by  the  omission  of  the  word  '^  not,"  this 
provision  has  been  rendered  abortive,  and  a  deed  and  writ  of  resigna- 
tion recorded  under  this  section,  as  it  stands,  would  appear  necessarily 
to  create  a  mid-superiority  by  giving  the  registration  the  constructive 
efiTect  of  infeftment  on  the  deed  in  terms  of  §  1,  and  on  the  writ  in 
terms  of  this  section.    This  error  will,  no  doubt,  be  rectified  in  a  sub- 
sequent Statute,  but,  until  it  is,  it  appears  to  be  safest,  where  an 
investiture  by  resignation  is  required,  to  expede  a  charter  of  resig- 
nation in  the  form  now  authorized  by  §  10  of  the  Act  (svpra,  p.  16). 
But  it  must  be  observed  that  a  charter  of  resignation  has  not  the 
effect  of  confirming  prior  titles,  which  is  conferred  on  writs  of  resig- 
nation only  (supra). 


Thb  Chabteb  of  Confirmation.  Charter  op 

It  is  provided,  in  granting  charters  of  confirmation  (where  that  Cokpirmatiok. 
form  of  entry  is  still  resorted  to  instead  of  the  writ  of  confirmation  ^^  (^^5* 
provided  by  §  7>  infra),  that  it  shall  be  competent  and  sufficient  to 
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refer,  in  such  charters  of  confirmation  or  other  charters  hj  progress, 
Mat  befsr  to  to  the  tenendas  and  reddendo  of  the  lands  therein  contained,  as  set 
BiDDBSDo.  forth  at  length  in  any  charter  or  other  writ  recorded  in  an  j  public 
I X.  register,  and  subject-superiors  are  bound,  if  required,  to  grant  such 

charters  containing  such  reference  in  like  manner  as  thej  were  bound 
to  grant  similar  charters  according  to  the  forms  preyiouslj  in  use. 
Writ  of  Gov-       The  charter  of  confirmation  may  now  be  said  to  have  ceased  to  exist 
fumatiok.       j^  ^  separate  writ,  though,  as  above  provided,  it  may  be  still  used  m 
an  abbreviated  form  when  considered  necessary.    Its  purpose  is  sup- 
{  ▼>!•  plied  by  a  writ  termed  a  writ  of  confirmation.    By  §  7  it  is  provided, 

where  lands  are  held  of  a  subject-superior,  and  a  confirmation  of  any 
recorded  deed  ^  or  instrument  of  seisine  or  notarial  instrument  is  re- 
quired, that  it  shall  be  competent  for  the  superior  to  confirm  such 
deed  or  instrument  by  a  writ  of  confirmation,  to  be  written  on  such 
Scbednle  E.  deed  or  instrument,  as  nearly  as  may  be  in  the  form  of  Schedule  (E)  f 
Ttb  EyracT.  It  is  declared  that  the  confirmation  so  granted  shall  be  to  all  intaits 

^  ^'  and  purposes  as  effectual  as  a  charter  of  confirmation,  according  to 

the  law  and  practice  in  force  prior  to  the  passing  of  the  Act 
SupEMos  The  superior  is  bound  to  confirm  such  deed  or  instrument  by  a 

Wmor  Gov-    ^^^  o^  Confirmation,  if  required  so  to  do.    Provided  always  (1.)  ThtX 
piKMATioK.       the  party  requiring  such  confirmation  shall  be  entitled  to  demand  an 
^^  entry  by  confirmation  ;  and  (2.)  That  he  shall,  if  required,  produce  to 

the  superior  a  charter  or  other  writ,  showing  the  tenendas  and  red- 
dendo of  the  lands  contained  in  such  deed  or  instrument ;  and  (3.) 
That  he  shall  also,  at  the  same  time,  pay  or  tender  to  the  superior  such 
duties  or  casualties  as  he  may  be  entitled  to  demand. 
Wmt  op  Coh-       It  is  further  provided,  that  the  confirmation  so  granted  shall  be 

PIBMATIOHHBLD  -,-  ^  ^f  *,.  ^ii*  ^    '        m 

TO  ooHFiRM       held  to  confirm  the  whole  prior  deeds  ^  and  instruments  necessary  to 
pRioB  DBBDs.     jj^  coufirmed,  in  order  to  complete  the  investiture  of  the  party  obtain- 
ing the  confirmation. 
Wbitb  op  Rb-       xt  is  declared  that  writs  of  resignation  and  precepts  and  writs  of 

8XOVATI0H  AKD 

Pbrcbptb,  AHD  dare  constat  shall  operate  as  confirmations  of  the  whole  deeds*  and 
^«3a/^^R-  i^*"*'**®''^^  necessary  to  be  confirmed,  in  order  to  complete  the  in- 
▲TB  AS  CoHPiB-  vestiture  of  the  parties  obtaining  such  writs  and  precepts. 

MATI0N8. 

§  ix. 

§  xi.  *  For  iDterpMtation  of  the  word  "Deed,"  ne  p.  41 . 

Schedule  £.  f  SCHEDULE  (£.) 

Orovn  WrU  qfOonfirmatian, 

Victoria,  dCw.  We  confirm  this  Deed  [or  Decree,  or  Instroment,  or  aikerwke^  w  tkt 
CoMe  may  k,]  in  fiivonr  of  CJD^  but  only  in  so  fitr  as  consistent  with  the  [here  9ptt^$  a 
CkarUr  or  <kher  H^rtt,  containing  the  Tenendoi  and  Reddendo^  <C«.],  and  with  Oor  own 
Rights.  U/the  Reddendo  it  to  be  different  from  that  in  the  Charter  or  other  Writ,  epe^g  it 
here,}    Given  at  Edinburgh,  the  Day  of  in  the  Year 

(Signed  by  ^  Preeenter  of  Signatmrei.) 

Note. — When  the  Writ  of  Confirmation  ie  to  be  granted  by  or  on  behalf  of  tlie  Prince 
or  Steward  of  Scotland,  his  Highness*  other  Titles  need  not  be  added. 
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Disposition  with  Double  Manneb  of  Holding.  DBP^moH  a 

.  .  mevude  me. 

Ckmes  of  the  Disposition.  609  (612),  et  seq. 

The  clauses  of  this  important  deed,  which  are  affected  bj  the  Statute, 
are— 

(1.)  The  Dispositive  Clause. — With  reference  to  the  description  of  DispoflinvB 
lands,  it  is  enacted,  that  where  lands  have  been  particularly  described  ^  xv. 
in  any  prior  conveyance,*  or  other  writ,  duly  recorded  in  the  appro- 
priate Beirister  of  Seisines,  it  shall  not  be  necessary  in  any  subsequent  Particular 

V  ir  *  DR80RIFTI0N 

conveyance  or  writ,  containing  or  refemng  to  the  whole  or  any  part  m^t  be  refer- 
of  such  lands,  to  repeat  the  particular  description  of  the  lands  at  ***>  '^  »^ 
length,  but  that  it  shall  be  sufficient  to  specify  the  leading  name  or  &c. 
names,  or  other  short  distinctive  description  of  the  lands  conveyed, 
and  the  name  of  the  county  and  parish,  or  supposed  parish,  and  to 
refer  to  the  particular  description  contained  in  the  prior  conveyance 
or  other  writ  so  recorded,  in,  or  as  nearly  as  may  be,  in  the  manner  schedule  L, 
set  forth  in  Schedule  (L),  No.  l.f  No.  1. 

The  specification  and  reference  so  made,  it  is  provided,  shall  be  Effect  op  such 

reference 

held  equivalent  to  the  full  insertion  of  the  particular  description  con-  ;  %▼. 
tained  in  such  prior  conveyance  or  other  writ  so  recorded,  and  shall 
have  the  same  effect  as  if  the  particular  description  had  been  inserted 
exactly  as  it  is  set  forth  in  such  prior  conveyance  or  other  writ 

It  is  provided  that,  in  any  subsequent  conveyance  or  writ,  it  shall  PKonsioir  ab 
be  competent  and  sufficient  to  use  such  leading  name  or  names,  or  Coryetanct^ 
short  distinctive  description,  (1.)  with  the  addition  of  the  name  of  the  »^  "^^"* 
county  and  parish,  or  supposed  parish,  and  (2.)  to'  make  reference  to  2  xv. 
the  conveyance  or  writ  in  which  such  leading  name  or  names,  or 
short  distinctive  description,  shall  have  been  so  specified,  without 
again  referring  to  the  several  conveyances  or  other  writs  containing 
the  particular  description  of  such  lands. 

And  it  is  declared  that  the  use  of  such  leading  name  or  names,  or  Effect  of  Com- 
short  distinctive  description,  with  (1.)  the  addition,  and  (2.)  reference  leaduo  name. 
before  provided,  shall  be  held  to  be  equivalent  to  the  full  insertion  of  i  ^^- 
the  particular  description  contained  in  the  several  conveyances  or 
other  writs  recorded  and  specified  as  above. 

Where,  under  the  provisions  contained  in  §  16  of  the  Act,  it  has 

*  For  interpretation  of  tbe  word  "  Conveyance/'  see  p.  41. 

t  SCHEDULE  (L.)  Schedule  L, 

No.  1.  No-1. 

CUniee  of  Reference  to  particular  Deicripdon  contained  in  a  prior  Deed. 
\  After  giving  the  leading  Name  or  Names,  or  other  short  dietinetiffe  Description,  of  the 
T^ands  conveyed,  and  the  Name  of  the  County  and  of  the  Parish,  or  supposed  Parish,  add\ 
'*  as  partdcularlj  described  in  the  Disposition  [or  other  Deed,  as  the  Case  may  be],  granted 
'  by  CD.,  and  bearing  Date  [here  insert  Date],  and  recorded  in  the  [spedfy  the  Begister 
'  of  SeUines\  on  the  Daj  of  in  the  Year  ,"  [or  "  as  par- 

'  ticalarljr  described  in  the  Instrument  of  Seisine  or  Notarial  Instrument  recorded,  c£e./*  orae 
he  Case  may  6e.]    \Ifpart  only  of  Lands  is  conveyed,  describe  such  Part,  and  add  "  being 
Part  of  the  Lands  particukrly  described,  de.;"  or  thus,  "as  particularly  described,  <tc., 
with  the  Exception  of,"  and  describe  the  Part  excepted]. 
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CONYETAVCE 
BT  8PBC1FIED 
OEKBRAL  VAMB. 

§  xvi. 
iuprOf  p.  1. 


Its  Effect. 


Schedule  L, 

No.  2. 

•• 

xvii. 


IlfSBRTION  OB 

Rbfebbmcb  to 
Obuoations, 

&G.,  IN  NoTA- 
BIAL  IkSTBU- 
MEMTB. 

§  xxiz. 
611  (614). 

Claubb  of 
Obuoatiom  to 
Ihfeft  DE- 
CLABBD  UHHB- 
CBaSABT. 
§V. 


Schedule  L, 
No.  2. 


been  declared,  by  the  insertion  in  the  conveyance  of  a  clause  of  the 
nature  thereby  autliorized,*  that  several  lands  shall  in  future  be  de- 
signed and  known  by  one  general  name  to  be  therein  specified,  it  is 
provided  that  on  the  conveyance  f  containing  such  clause  being  duly 
recorded  in  the  appropriate  Register  of  Seisines,  it  shall  be  competent 
in  all  subsequent  conveyances  or  other  writs  (see  below,  where  the 
term  other  writs  seems  to  be  explained  to  mean  Instruments  of 
Seisine  and  Notarial  Instruments),  to  use  the  general  name  specified 
in  such  clause,  as  the  name  of  the  several  lands  declared  by  such 
clause  to  be  comprehended  under  it,  and  a  conveyance  of  such  several 
lands  under  the  general  name  so  specified  is  declared  to  be  as  effectual 
in  all  respects  as  if  the  conveyance  contained  a  particular  description 
of  each  of  such  several  lands.  Provided  always,  that  reference  is 
made  in  such  conveyances  and  instruments  of  seisine  and  notarial 
instruments  to  a  prior  recorded  conveyance  or  instrument  of  seisine 
or  notarial  instrument,  or  other  writ  in  which  such  declaratory  dauae 
and  description  are  contained.  And  such  clause  of  reference  is 
directed  to  be  in,  or  as  nearly  as  may  be,  in  the  terms  set  forth  in 
Schedule  (L),  No.  2.J 

Destinations  in  Entails  may  be  referred  to  (for  provisions  as  to 
this,  see  §  17  and  p.  27). 

It  is  enacted,  that  where  any  obligation,  burden,  condition,  quali- 
fication, or  other  matter  has  been  or  shall  be  appointed  to  be  inserted 
or  refeiTed  to  in  the  instruments  of  seisine  or  of  resignation  ad  renuxr- 
nenUarriy  applicable  to  any  lands  (Lands  Transference  Act,  §  6),  sneh 
obligation,  &c.,  shall  be  inserted  or  referred  to  in  any  notarial  instru- 
ment applicable  to  such  lands  to  be  expede  under  the  Act 

(2.)  Clause  of  OMigation  to  In/eft — It  is  now  no  longer  necessaiy  to 
insert  this  clause  in  any  conveyanccf  If  the  lands  are  disponed  to  be 
holden  amevdde  me,  it  is  declared  that  the  clause  so  expressing 
the  manner  of  holding,  shall  imply  that  the  lands  are  to  be  holden  in 
the  manner  expressed  in  the  Transference  of  Lands  Act  (10  &  11  Viet 

*  See  proYiuons  for  the  employment  and  purpose  of  the  claoae  referred  to^  p.  5. 
t  For  interpretation  of  the  word  "  GouTeyance,"  see  p.  41. 

i  SCHEDULE  (L.) 

No.  2. 

ClauM  ofSeferenBe  to  Coneeyanee^  eoniaimng  Oenerai  Detignaiion  €f  Laadi, 

[After  giving  the  leading  Name  or  Name»^  or  other  shori  dUHneUoe  Det&iptiom,  of  the 
Landi  oonvey^f  and  the  Name  of  the  Oouniy  and  Pariih  or  tuppoied  BarM,  add\  "  as 
"  particularly  descrihed  in  the  Disposition  [or  other  Deed,  a$  the  Ooee  maif  k]  granted  bj 
"  C.D^  and  hearing  Date  [here  ineert  Date],  and  recorded  in  the  [jpec^  the^Be^eter  of 
"  Seisines,  on  the  Day  of  in  the  Year  ,  and  in  which  the 

'*  Lands  herein  contained  are  declared  to  be  designed  and  known  by  the  said  Name  of'* 
[here  insert  Aome,]  [or  "  as  particularly  described  in  the  Listrament  of  SasiBe  or  Notarad 
'*  Instmment  recorded,  <fie.,  and  in  which  the  Lands  herein  contained  are  dedared,  Sc^ 
[If  Bart  onlff  of  Lands  is  oonveged,  then  foOow  Form  for  semUar  Case  given  in  Sd^edule 
(/.)  No.  1.]    It  was  no  doubt  intended  here  to  refer  to  Schedule  (L),  No.  1. 
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e  48, 8  2),  with  referance  to  an  obligation  to  infeft  a  vie  vel  de  me.  And  Comsthdctiok 

TO  BE  PUT  0\ 

when  no  holding  is  expressed,  it  is  provided  that  the  conveyance  shall  Debd  when 
be  held  to  imply  that  the  lands  are  to  be  holden  in  the  same  manner  in  "'^  Clause  n 

OMITTED 

which  the  granter  of  the  conveyance  held  or  might  have  held  the  same. 

This  provision,  as  to  the  non-insertion  of  the  clause  of  obligation  to  Dtfpicultt  at* 
infeft,  and  the  construction  to  be  put  on  the  conveyance  in  the  absence  tending  omi». 

p        \.  <,  1  1      1        -n      i'i*r      1  ,  ,         -BIONOPTHW 

of  sncn  a  clause,  appears  to  be  attended  with  dimculty,  and  may  lead  Clause. 
to  great  inconvenience  in  the  completion  of  titles  under  the  Act. 

The  Act  does  not  alter  the  rights  of  superiors,  nor  affect  the  rela- 
tive position  and  interest  of  them  and  their,  vassals,  and  it  is  pro- 
vided that  conveyances  recorded  in  conformity  with  its  provisions  jg  vi.,  vii. 
may  be  confirmed,  and  that  the  confirmation  so  obtained  shall '  con-  Can  a  recokd- 
'  firm  the  whole  prior  deeds  and  instruments  necessary  to  be  confirmed  ^^  Convey- 
'  in  order  to  complete  the  investituro  of  the  party  obtaining  the  con-  this  Clause 
'  firmation/    Thus  it  would  appear  that  where  a  recorded  conveyance  ^*"tted,  of  it- 

1  T_    1J-  i!  X-  •  8ELP  create  A 

expresses  only  an  a  fn^  holdmg,  confirmation  is  now  as  necessary^  as  bbal  Bight? 
it  formerly  was,  of  a  seisine  on  a  conveyance  with  a  similar  obliga- 
tion to  infeft ;  and,  when  the  omission  of  a  clause  of  obligation  to 
infeft,  under  the  provision  to  that  effect  contained  in  this  section,  §  ▼. 
places  a  recorded  conveyance  in  the  position  of  a  conveyance  having 
an  a  me  holding,  with  a  seisine  thereon  unconfirmed^  there  seems  to 
be  no  ground  for  distinction  between  the  two  cases.    In  both  in- 
stances, confirmation  is  necessary  to  render  the  title  unexceptionable. 
Por  example,  A,  who  holds  lands  de  me  of  C,  dispones  them,  without 
any  clause  of  obligation  to  infeft,  to  6.  A,  by  such  a  conveyance,  dis- 
])ones  these  lands  to  be  holden  by  B  in  the  same  manner  as  A  *  held 
'  or  might  have  held '  them.     But  A,  being  the  immediate  vassal, 
might  have  held  the  lands  in  no  other  way  than  he  did.  t.6.,  de  me  of 
C ;  and  in  this  case,  therefore,  the  conveyance  under  consideration 
must  necessarily  be  restricted  to  the  effect  of  implying  that  B  shall 
hold  the  lands  as  A  held  them,  that  is,  demeotC.   But  A,  the  vassal, 
cannot  authorize  B  to  hold  the  lands  de  me  of  C,  his  superior.    It  Bell's  Princi. 
would  therefore  appear  that,  in  circumstances  similar  to  those  here  P^®"»  8  ^^' 
assumed,  the  conveyance  virtually  becomes  a  disposition  with  an  obli- 
gation to  infeft  a  m^,  which,  on  being  recorded,  requires  confiitnation 
to  complete  a  valid  title,  for  it  is  only  after  confirmation  by  C  that  B 
holds  the  lands  as  A  hdd  them,  t.6.,  as  C's  immediate  vassal.  Again, 
suppose  A,  holding  lands  of  D,  to  dispone  them  to  B,  by  a  conveyance 
containing  an  obligation  to  infeft,  to  be  holden  amevdde  me,  and  B, 
after  being  infeft,  to  sell  without  any  obligation  to  infeft  to  C,  in  this 
case^  under  the  terms  of  this  section,  C  is  understood  to  hold  the  lands 
as  B  held  them,  that  is,  either  (1.)  dd  me  of  A,  or  a  ma  of  D.  Of  course 
confirmation  by  D  is  required  to  complete  a  valid  title  under  the 
holding  a  me  of  him ;  but  as  B  cannot  authorize  C  to  hold  de  me  of  his  Bell's  Pnnei- 
(B's)  mid-superior  A,  confirmation  by  A  is  equally  necessar;-,  as  in  the  ^^®**  "^^'^ 

B 
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last  example,  to  enable  C  to  complete  a  valid  title  under  that  hold* 
ing,  for,  as  noticed  in  the  last  example,  it  is  only  by  this  means  thai 
C  is  enabled  to  hold  the  lands  as  B,  the  granter  of  the  conveyance, 
held  them ;  or  (2.)  C  is  understood,  in  terms  of  this  section,  to  hold 
the  lands  as  B  might  have  held  them,  that  is  (after  confirmation  of 
his  base  infeftment  on  the  indefinite  precept  in  A's  disposition  has 
been  obtained),  de  me  otD;  and  confirmation  is  of  course  equally  re< 
quired  to  enable  C  to  hold  them  in  that  manner. 

It  was  no  doubt  the  intention  of  the  Act,  that  in  circumstances 
similar  to  those  above  noticed,  the  benefit  of  the  grantor's  holding 
should  be  transmitted  without  the  interposition  of  the  superior  to  the 
grantee ;  that,  in  fact,  the  grantee  should  not  hold  the  lands  in  the 
same,  but  by  a  similar  manner  of  holding  to  that  by  which  the  granter 
held  or  might  have  held  them,  so  that  when  the  granter  held  de  me 
orame  vel  de  me,  the  grantee  might  also,  when  subinfeudation  was  not 
prohibited,  hold  dem^  or  a  nte  vel  de  me;  but  as  the  provision  stands 
the  words  employed  will  not,  if  the  above  view  be  sound,  bear  this 
construction,  and  it  therefore  appears  to  be  safest,  in  every  con- 
veyance, to  insert  an  obligation  to  infeft  or  to  specify  the  manner  in 
which  the  lands  are  to  be  holden,  according  to  the  arrangement  of 
parties  or  the  requirements  of  the  title. 

The  efiect  of  the  corresponding  provisions  of  the  Act  with  reference 

§§  xii.,  xzi.,      to  notarial  instruments  on  general  conveyances,  to  the  title  in  favour 

xxM.,aii  xxvu.  ^£  ^  trustee  or  liquidators,  of  a  judicial  factor,  and  under  a  decree  of 

adjudication,  will  be  referred  to  in  treating  of  the  changes  made  by 
the  Act  in  these  cases. 

Supra,  p.  16.         Clause  of  Resignation, — See  remarks  on  this  clause  in  the  Disposi- 
tion a  ms. 

Supra,  p.  6.  I^  Precept  of  Seisine. — It  is  no  longer  necessary  to  insert  this 

clause  in  any  conveyance.* 

$  Hi.  Clause  of  Direction  to  Record. — ^This  is  a  new  clause  introduced  by 

the  Act,  directing  part  of  a  conveyance  to  be  recorded.     For  provi- 

Supra,  p.  s.      sions  as  to  its  employment  and  requirements,  see  supra,  p.  8. 

Disposition  and  Assionation. 

Absiokatiov  of      As  mentioned  in  the  Lectures,  the  assignation  of  a  disposition 

C0KVOTAW3E.    ^^  which  no  infeftment  had  followed,  had   the  effect  simply  of 

621  (624).        transferring  to  the  grantee  the  personal  right  of  the  granter,  with 

power,  however,  to  make  the  right  real  by  passing  seisine  on  the 

precept  in  the  disposition  assigned  by  the  assignation.    A  change 

has  been  introduced  by  the  Statute  with  the  view  of  assimilating  the 

former  procedure  in  these  respects  to  the  changes  which  the  Aot 

makes  in  the  manner  of  completing  a  real  right  on  the  disposition 

§  ziii.  itself.    It  is  now  competent  to  any  party,  in  right  of  an  unrecorded 

•  For  interpretation  of  the  word  "  Conrcyance,"  see  p  41. 
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conveyance,  to  assign  the  conveyance  *  either  by  a  separate  assigna- 
tion, in^-^or  as  nearly  as  may  be  in,  the  form  of  Schedule  (I)  No.  l.f  Schedule  I, 
And  the  assignation,  or  in  the  event  of  there  being  more  than  one,  ^^'  ^* 
the  successive  assignations,  may  be  recorded  in  the  appropriate 
Register  of  Seisines,  along  with  the  conveyance  itself,  and  a  warrant 
of  registration  thereon,  in,  or  as  nearly  as  may  be  in,  the  form  of 
Schedule  (A)  Na  2.f    Or,  if  it  is  preferred,  the  assignation  or  assig-  Schedule  A, 
nations  may  be  written  on  the  conveyance  itself,  in,  or  as  nearly  as    °'  * 
may  be  in,  the  form  of  Schedule  (I)  No.  2.§  No.  2.      * 

It  is  provided,  that  the  conveyance,  with  such  warrant  of  registra-  Its  Effkot. 
tion  along  with  the  assignation  or  assignations,  separate  from  or  i  ^"* 
written  upon  the  conveyance,  being  recorded  in  the  appropriate 
Register  of  Seisines,  shall  operate  in  favour  of  the  assignee  on  whose 
behalf  they  are  presented  for  registration,  as  fully  and  effectually  as 
if  the  lands  contained  in  the  assignation,  or  if  there  be  more  than 
one,  in  the  last  assignation,  had  been  disponed  by  the  original  con- 
veyance in  favour  of  such  assignee,  and  the  conveyance,  with  the 
warrant  of  registration,  had  been  recorded  of  the  date  of  recording  such 
conveyance  and  assignation  or  assignations,  in  the  manner  provided 
by  the  Act  with  reference  to  the  recording  of  original  conveyances. 

•  For  interpretation  of  the  word  "  Conveyance,"  see  p.  41. 

t  SCHEDULE  (I.)  Schedule  I, 

Na  1.  No.  1. 

Atngnation  of  an  unrecorded  Conveyance. 
I,  A,B.,  in  consideration  of,  (&c.  [or  otherwise,  as  the  Case  may  6e],  hereby  assign  to 
C/>.,  and  his  Heirs  and  Assignees  [or  otherwise^  as  the  Case  may  he],  the  Disposition  [or 
oiher  Deed,  specifying  the  Nature  of  the  Deed],  granted  by  E.F,,  dated,  d&c,  by  which  he 
conveyed  the  Laiids  of  X,  as  therein  described,  to  me  [or  otherwise,  as  the  Case  may  he, 
specifying  the  connecting  Title,  and  the  Nature  and  Extent  of  the  Bight  conveyed.  State 
also  the  Term  of  the  Assignee's  Entry,  and  other  Particulars,  if  any  ought  to  he  specified]. 
In  witness  whereof  [here  insert  a  Testing  Clause  in  the  ustud  Eorm]. 

i  SCHEDULE  (A).  Schedule  A. 

No.  2.  No.  2. 

Warrant  of  Registration  to  he  toritten  on  a  Conveyance  when  presented  with  Assignation 

apart  or  Notarial  Instrument. 
Kegiater  on  behalf  of  A.B.  {insert  Designation)  along  with  the  Assignation  [or  Assigna- 
tions or  Notarial  Instrument]  docketed  with  reference  hereto  [or  otherwise  as  the  Case  may 

bel. 

(Signed)    A.B. 

[w]  CD.,  W.S.,  Edinburgh, 

[or,  as  the  Case  may  he,)  Agent  of  the  said 

AJS. 
I  SCHEDULE  (I.)  Schedule  I, 

No.  2.  No.  ?• 

Assignation  of  an  unrecorded  Conveyance  written  upon  the  Conveyance, 
I,  A.B.,  in  consideration  of,  &c.  [or  otherwise,  as  the  Case  may  he],  hereby  assign  to 
Z  i>.,  and  his  Heirs  and  Assignees  [or  otherwise,  as  the  Case  may  he\  the  foregoing  Dispo- 
if] on  of  the  Lands  of  X,  as  therein  described,  granted  in  my  Favour  [or  otherwise,  as  the 
itue  may  he,  specifying  the  connecting  TUte  and  the  Nature  and  Extent  of  the  Bight  eon- 
ped.  State  also  the  Term  of  the  Assignee's  Entry,  and  other  Particulars,  if  any  ought  to 
\ specified].    In  witness  whereof  [here  insert  a  IksHng  Clause  in  the  usual  Form]. 
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MODB  or  OOM- 
PLETINO  TrrLB 

to  umrecobdkd 
cohyktaiicbs 
carried  bt 
Gehbral 

DlSPOSITIOKi 

Service,  Adju- 
dioatiob,  &c. 

626  (628). 


f  BIT. 


Scbednle  K. 


£kfectof 

SUCH  TlTUB. 

2  xiv. 


Schedule  K. 


It  was  necesBaiy,  under  the  provisions  of  the  Statute  1693,  cap.  35, 
that  inBtrumeDt^  of  resignation  and  seisine,  taken  after  thedeath  of 
the  granter  or  grantee  of  the  warrant,  should  express  the  titles  of 
those  in  whoso  favour  the  resignation  was  made,  and  to  whom  the 
seisine  was  taken,  and  that  the  same  should  be  deduced  therein.  Of 
course  this  rule  must  still  be  observed  in  cases  where  the  title  U 
completed  (as  it  may  still  be)  under  the  forms  previously  in  use.  Bj 
the  recent  Statute  it  is  enacted,  with  reference  to  unrecorded  con- 
veyances, which  under  the  new  system  occupy  the  position  formerly 
held  by  a  conveyance  not  followed  by  infeftraent,  that  where  anj 
party  shall  have  acquired  right  by  general  conveyance,  aervioe,  assig- 
nation, adjudication,  or  otherwise,  to  an  unrecorded  conveyance 
granted  in  favour  of  another  person,  it  shall  be  competent  to  such 
party  to  ezpede  a  notarial  instrument  in,  or  as  nearly  as  may  be  in, 
the  form  of  Schedule  (K),^  setting  forth  the  conveyance  and  the  title, 
or  the  series  of  titles,  by  which  he  acquired  right  to  the  same,  and 
the  nature  and  extent  of  his  right,  and  to  record  the  conveyance, 
along  with  the  notarial  instrument,  in  the  appropriate  Raster  of 
Seisines ;  or  where  it  is  not  desired  to  record  the  whole  of  the  con- 
veyance, it  is  declared  to  be  competent  to  expede  a  notarial  instru- 
ment in,  or  as  nearly  as  may  be  in,  the  form  of  Schedule  (B),f  setting 
forth  generally  the  nature  of  the  deed,  and  containing  at  length  those 
portions  of  the  deed  by  which  the  lands  in  regard  to  which  the  said 
instrument  is  expede  are  conveyed,  and  by  which  real  burdens,  con- 
ditions, or  limitations,  are  imposed,  and  also  setting  forth  the  title, 
or  series  of  titles,  by  which  the  party  acquired  right  to  the  con- 
veyance, and  the  nature  and  extent  of  his  right,  and  to  record  such 
notarial  instrument  in  the  appropriate  Register  of  Seisinea 

And  it  is  provided,  that  (1.)  on  the  conveyance,  with  a  warrant  of 
registration  thereon,  along  with  the  notarial  instrument,  in  the  form 
of  Schedule  (K),  or  (2.)  on  such  notarial  instrument  in  the  form  of 
Schedule  (B)  t  being  so  recorded,  the  party  expeding  the  instrument 
shall  be  in  tlie  same  position  as  if  the  original  conveyance  had  been 

•  SCHEDULE  (K.) 

Nolarial  InttrumerU  in  favour  of  an  Asngnee  to  an  unrecorded  Conveyance  to  he  reeorded 

along  with  the  Conveyance* 

At  there  was  hy  [or  on  behalf  of]  A.B.f  of  Z^  Esquire,  preaented  to  me. 

Notary  Public  subscribing,  a  Disposition  [or  other  Deed,  an  the  Cote  may  he,  epecifying  tU 
Nature  of  the  Deed]t  granted  by  CJ),  of  Y.,  Esquire,  and  bearing  Date  [insert  Date],  bj 
which  Disposition  the  said  CJ),  conveyed  to  E.F.  the  Lands  of  X.,  as  therein  described, 
and  which  Dispositioo  is  to  be  recorded  in  the  Kegister  of  Seisines  along  with  this  Instra- 
ment ;  as  also  there  was  presented  to  me  [here  specify  the  Tide  or  Series  of  Titles  hy  which 
A.B,  acquired  Bight,  and  the  Nature  and  Extent  of  his  Bight],  whereupon,  Sc^  as  m 
Schedule  (B),  supra,  p.  8. 

(Signed)        GwB; 

I.K.,  Witness.  Notaiy  Public. 

X.if.,  Witness. 

t  See  Schedule  (B),  supra,  p.  S. 
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granted  to  himself,  and  along  with  a  warrant  of  registration  thereon, 
had  been  recorded  of  the  date  of  recording  the  notarial  instrument 
in  the  manner  provided  by  §  1. 

It  is  to  be  observed,  that  in  cases  where  the  form  prescribed  by  DiFrERBHois » 
Schedule  B  is  employed,  the  original  conveyance  need  not  be  recorded,  ca^^vhww 
but  only  the  notarial  instrument ;  but  that  in  cases  where  the  form  Forms  frb- 
prescribed  by  Schedule  K  is  used,  both  the  notarial  instrument  and  sch^^  "m  B 
the  conveyance  must  be  recorded,  the  warrant  of  registration  being  and  K  abb 
in  this  case  written  on  the  conveyance.  employbd. 

COFSOLIDATION  OF  PbOPBBTT  WITH  SuPBBIORITT.  iKOTRnvEKT  or 

As  already  observed,  it  is  not  now  necessarv,  except  in  the  case  of  ^^'^^^"°^*'*' 

•^  '  •» '  JT  rem,  vow  UN- 

conveyances  granted  prior  to  the  Act,  and  containing  a  clause  of  kecessabtin 
resignation  in  the  form  authorized  by  the  Transference  of  Lands  Act,  gorftTs^^^*** 
10  &  11  Vict.  cap.  48,  §  3,  to  expede  on  any  procuratory  of  resignation  §  jy. 
nd  remanentiam,  or  on  any  conveyance  containing  an  express  clause  Supra,  pp.  id 
of  resignation  ad  remanentiam  an  instrument  of  resignation  cui  retna-       ^^' 
nerUiam,  with  the  view  of  consolidating  the  two  fees  of  property  and 
superiority  in  the  same  person,  and  to  record  such  instrument ;  but 
it  is  declared  to  be  sufficient  to  record  such  procuratory  or  conveyance 
in  the  appropriate  Register  of  Seisines,  or  to  expede  and  record  a 
notarial  instrument  thereon  in  the  form  of  Schedule  (B).*^ 

Unless  specially  expressed  to  be  a  clause  of  resignation  ad  rema-  Clause  or 
nentiam,  a  clause  of  resignation  in  any  conveyance  is  held  to  import  a  i^^^in^^ 
resignation  in  favor  em  only.  /at^orwi  only. 

This  section  provides,  that  where  conveyances  granted  prior  to  the  Rebwhatiok 
Act  contain  the  indefinite  clause  of  resignation  authorized  by  the  clausbino™ 
Transference  of  Lands  Act,  10  and  1 1  Vict.  cap.  48,  §  3,  instruments  fohm  of  Coh- 
of  resignation  ad  remanentiam  may  be  expede  and  recorded  on  such  g  y, 
conveyances,  and  such  instruments  may  now  be  in  the  short  form 
authorized  by  Schedule  (D).t    See  page  10.  Supra,  p.  u. 

For  ftirther  observations,  see  supra,  p.  13. 

IL   TtLXSSUlBSIOlS  INTUITU  MORTIS.  GenebalDis. 

The  General  Disposition. — ^Veiy  great  inconvenience  and  delay  were  I^'/i^ 
formerly  occasioned  in  the  case  of  a  party  leaving  a  general  disposi- 
tion, from  the  fact,  that  though  he  thereby  signified  clearly  his  inten- 
tion to  convey  his  heritable  property  in  favour  of  the  general  disponee,  Completiobof 
it  was  necessarj',  as  the  general  conveyance  did  not  operate  a  complete  ^^^^"J^jf '*^ 
feudal  transmission  of  the  special  estate  belonging  to  the  disponer,  that  bt  Notabial 
his  heir  (where  he  was  not  the  general  disponee)  should  be  divested  by  748^f^54)'^" 
adjudication  in  implement  of  the  general  conveyance  and  infeftment 
on  the  decree  of  adjudication,  or  charter  of  adjudication  and  seisine 
thereon.     This  circuitous  process  for  completing  the  title  of  a  general 

^  See  Schedule  (B),  wpra,  p.  8.  f  See  Schedule  (D),  tupra,  p.  14. 
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£ffbct  op 

NOTAIIIAL  Ik- 

BTBUiamT  ox 
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positioh  op 
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§  xu. 


£PPI0T  OF 

Notarial 
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Gbnbral  Dib- 
pobitioh  op 
Heutablb 
Sbcuutubb. 
i  xii. 

Schedule  H. 


disponee  ia  now  more  directly  effected  by  the  Statute,  ivhicli  pro- 
vides that. when  a  party  shall  have  granted,  or  shall  grant,  a  general 
conveyance  of  his  lands,  whether  by  deed  mortis  cauaa  or  inter  vivos,  it 
shall  be  competent  to  the  disponee  under  such  conveyance,  or  to  anj 
other  party  who  shall  have  acquired  right  to  such  conveyance,  in 
whole  or  in  part,  by  service,  assignation,  adjudication,  or  otherwise, 
to  expede  and  record  a  notarial  instrument  in,  or  as  nearly  as  may  be, 
in  the  form  of  Schedule  (H.)* 

It  is  provided  that  on  such  notarial  instrument  being  duly  recorded 
in  the  appropriate  register  of  seisines,  such  disponee  or  such  other 
party  acquiring  right  as  mentioned  above,  shall,  in  all  respects  (except 
in  the  case  of  notarial  instruments  on  general  conveyances  of  heritable 
securities — see  tn/ra),  be  in  the  same  position  as  if  a  disposition  had 
been  executed  by  the  grantor  of  the  general  conveyance,  in  favour  of 
the  party  expeding  the  notarial  instrument  of  the  lands  contained  in 
such  notarial  instrument,  with  such  manner  of  holding,  if  any,  as  is 
expressed  in  the  general  conveyance,  and  if  no  particular  manner  of 
holding  is  therein  expressed,  then  to  be  holden  in  the  same  manner 
as  the  grantor  of  the  general  conveyance  held,  or  might  have  held 
the  same  (see  remarks  on  this  provision,  supra^  p.  21),  and  as  if  such 
disposition  had  been  followed  by  an  instrument  of  seisine  of  the  said 
lands  in  his  favour,  duly  expede  and  recorded  at  the  date  of  recording 
such  notarial  instrument,  according  to  the  former  law  and  practice. 
(See  provision,  tn/ro,  as  to  form  of  such  notarial  instrument  when 
expede  by  party  other  than  original  disponee.) 

In  the  case  of  a  notarial  instrument  on  a  general  disposition,  carry- 
ing heritable  securities,  it  is  declared,  that  the  party  expeding  and 
recording  such  instrument  shall  be  in  the  same  position  as  if  an 
assignation  of  such  heritable  securities  had  been  executed  in  his 
favour  by  the  grantor  of  the  general  conveyance,  and  as  if  such  assig- 

•  SCHEDULE  (H.) 

Notarial  Inttrument  in  favour  of  a  General  Ditponee,  or  kit  Assigueef  Jbc, 

At  there  was  by  [or  on  behalf  of]  A,B,  ofZ.,  presented  to  me,  Notary 

Poblie  mbacribing,  a  Diapoaition  \or  other  Deed  or  Inttrumentl,  recorded  m  the  [qndfy 
Reguier  of  Satine  and  Date  of  recording},  by  which  recorded  Diapoaition  [or  other  Deed  or 
Inetrument]  CD.  of  JT.  was  veat  in  all  and  whole  [here  detcribe  the  Lands} ;  aa  alao  there 
waa  presented  to  me  a  general  Dispoaition  [or  other  Deed,  or  an  Extract  of  a  Deed],  granted 
by  the  aaid  CD,,  and  bearing  Date  [here  insert  Daie},  by  whieh  general  Diapoaition  the 
aaid  CD,  gave,  granted,  and  disponed  [or  otherwisef  as  the  Case  aiay  be},  to  the  aaid  A.B,, 
and  his  Heirs  and  Assignees  [or  othentise,  as  the  Case  tnay  6e],  heritably  and  irredeemably 
[or  in  Liferent,  or  otherwise,  as  the  Case  may  be},  all  and  sundry  the  whole  Heritable  Estate 
of  which  he  waa  [or  might  die]  possessed.  [If  the  Deed  be  granted  under  ang  Real  Burden 
or  CondiUtm  or  QualiHeation,  add  here,  *<  but  always  under  the  Burden  of  the  Real  Lien, 
dfce;"  and  if  the  Deed  be  granted  in  truet,  or  for  speeijie  Purposes,  add^  '*  but&lwaya  in  trust 
"  or  for  the  Uses  and  Purpoees  mentioned  in  said  Deed."  If  the  Partg  expeding  the  iajfm- 
ment  be  other  than  the  original  Disponee,  add,  **  as  also  there  was  presented  to  roe  "  {here 
specify  the  Tide  or  Series  of  Tides  bg  vhieh  the  partg  acquired  right,  and  the  iVofatv  and  &> 
tent  of  hit  right.)}     Whereupon,  Jec,  as  in  Schedule  B.,  see  p.  8. 
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nation  had  been  duly  recorded  in  the  appropriate  register  of  seisines, 
at  the  date  of  recording  such  notarial  instrument. 

With  reference  to  notarial  instruments  upon  general  conveyances,  Ikstrument 
it  is  provided,  that  where  they  are  expede  by  a  party  other  than  the  rxvov^Kov 
original  disponee  under  such  general  conveyance,  the  notarial  instru-  ot-her  thaw 
ment  shall  set  forth  the  title  or  series  of  titles  by  which  the  party  in  pombb. 
whose  favour  the  instrument  is  expede  acquired  right  to  such  con*  §  zii. 
vejance,  and  the  nature  and  extent  of  his  right. 

Entails.  692  (696). 

The  Butherfurd  Act  made  various  amendments  in  the  law  regarding  n  &  12  Vict, 
entails,  intended  to  curtail  the  length  of  such  deeds,  and  of  the  titles  ^' 
required  to  complete  the  investiture  of  the  institute  and  substitutes. 
These  abbreviations  are  effected,  in  the  case  of  the  deed  of  entail  itself,  '^^^S^^%. 
by  leaving  out  clauses  which  had  been  found  to  be  necessary  to  the  c.  47. 
validity  of  every  entail,  and  directing  that  a  clause  authorizing  regis-  ^^^  ^^  ^^°*- 
tration  in  the  Register  of  Taillies  should  be  equivalent  to  the  valid  in- 10  &'ii  vict. 
sertion  of  such  clauses,  and  in  renewals  of  the  investiture  by  reference  to  ^'^^  ^-^y. 
the  deed  or  a  seisine  on  record.   By  the  Titles  to  Land  Act,  additional  c.  51,  §  26. 
provisions,  with  reference  to  the  further  curtailment  both  of  the  origi-  ^^^  ^^^^^' 
nal  deed  of  entail,  and  of  the  subsequent  investiturci  are  introduced. 

1.  Changes  in  Deed  0/  Entail. — By  §  18,  it  is  enacted,  that  where  a  1.  Chahgbs  in 
deed  of  entail  contains  an  express  clause  authorizing  registration  of  e^tIil.*^ 
the  deed  in  the  Register  of  Taillies,  it  shall  not  be  necessary  to  insert  §  zvilL 
clauses  of  prohibition  against  alienation,  contracting  debt,  and  alter- 
ing the  order  of  succession,  but  that  such  clause  of  registration  shall  Clausbs  of 
have,  in  every  respect,  the  same  operation  and  effect  as  if  such  ]^q^™t"^* 
clauses  of  prohibition  had  been  inserted  according  to  the  former  law  Altehation, 
and  practice,  and  duly  fenced  with  irritant  and  resolutive  clauses.        with^"""*"^ 

2.  Changes  in  Titles  completed  under  Deed  of  Entail, — By  §  17,  it  2.  Changes  w 
is  enacted,  that  where  lands  were  at  the  date  of  the  Act,  or  should  Bj^^op^w^ 
thereafter  be  held  under  a  deed  of  entail,  it  shall  not  be  necessary  to  ''^^ 
repeat  the  destination  contained  in  such  entail  at  length  in  the  con-  ^  ^^"* 
Teyances,*  instruments  of  seisine,  notarial  instruments,  or  other  writs  Rkferknce  to 
necessary  to  transmit,  renew,  or  complete  a  title  under  such  entail,  J^^o^t^ 
but  that  it  shall  be  sufficient  to  referf-  (1.)  to  the  destination  as  set 

forth  at  full  length  in  the  deed  of  entail  recorded  in  the  Register  of 
Taillies,  if  the  same  shall  have  been  so  recorded ;  or  (2.)  as  set  forth 
at  full  length  in  any  conveyance,*  instrument  of  seisine,  notarial  in- 
strunxent,  or  other  writ,  duly  recorded  in  the  appropriate  Register  of 
Seisines,  forming  part  of  the  progress  of  title  deeds  of  the  lands 
comprehended  under  the  said  entail 

*  For  interpretation  of  the  word  "  Conveyance,"  see  p.  41. 
t  See  form  of  reference,  Schedule' L,  No.  3,  infra,  p.  28. 
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Form  or  It  is  directed  that  such  referenee  is  to  be  made  in,  or  as  nearly  as 

Sched^e  K      ^^^  ^*  "^  *^®  terms  set  forth  in  Schednle  (L)  No.  3.,*  annexed  to 
No.  8.  the  Aot. 

Effect  of 

MCE  TO  Dnrn-  ^^^^  ^^^^  ^  equivalent  to  the  full  insertion  thereof,  and  shall  to 

VATIOH. 

§  zvii. 


And  it  is  declared,  that  the  reference  so  made  to  such  destina- 


all  intents,  and  in  all  questions  whatever,  have  the  same  legal 
effect,  as  if  the  destination  in  the  recorded  deed,  instrument,  or  other 
writ  referred  to,  had  been  inserted  at  length,  notwithstanding  an j 
law  or  practice  to  the  contrary,  or  any  injunction  to  the  contraiy, 
contained  in  such  deed  of  entail,  and  notwithstanding  any  enactments 
or  provisions  to  the  contrary,  contained  in  any  Act  or  Acts  of  Pariia- 
ment  in  force  at  the  date  of  the  Titles  to  Land  Act ;  all  which  Acts 
of  Parliament  are  declared  to  be  repealed  so  far  as  inconsistent  with 
this  enactment 


742  (748). 
19  &  20  Viot. 
c.  79»  §  102. 


Mode  of  Cok- 

PLETIKO  Tru8- 

TEB*8  AlTD 
LiQUIDATOB'S 

Title  bt 
notabial 

IlfBTRITlfEBT. 

fzxii. 

Scliedtde  L, 
No.  3. 


III.  Judicial  Tbansmissiov. 

Sb^ubstbatioit,  Mbboantile — MoDB  or  C0MPLBTT9O  Tbustbe's  Titu 

AND  TiTLB  OT  OFFICIAL  AND  YOLtTNTABT  LlQUIDATOBS   OF  JoiBT- 

Stock  Companies. 

The  inconvenience  arising  iVom  the  nature  of  the  title  in  the  per- 
son of  the  trustee  in  a  sequestrated  estate,  to  the  heritable  estate  of 
the  bankrupt,  under  the  act  and  warrant  of  oonfirmation,  made  it 
important  tliat  some  provision  should  be  adopted  by  which  the  trustee 
should  not  only  have  the  benefit  of  a  decree  of  adjudication  in  im- 
plement and  for  debt  in  his  favour  secured  to  him,  but  also  the  means 
of  completing  a  real  right  in  his  person,  independently  of  the  inter- 
vention of  the  bankrupt,  or  in  the  event  of  the  bankrupt's  refussl  or 
incapacity,  without  being  obliged  to  resort  to  the  superior.  And  the 
same  considerations  of  expediency  rendered  it  desirable  that  provi- 
sions should  be  made  for  completing  the  title  of  liquidators  of  joint- 
stock  companies  upon  a  similar  footing. 

It  has,  accordingly,  been  enacted,  that  it  shall  be  eompetent  to  a 
trustee  on  a  sequestrated  estate,  or  to  liquidators,  offieial  or  voluntaiy, 
appointed  for  the  purpose  of  winding  up  a  joint-stock  company,  to 
expede  a  notarial  instrument  setting  forth  the  act  and  warrant  of 
confirmation  in  favour  of  such  trustee,  or  the  appointment  of  such 

•  SCHEDULE  (L.) 

No.  3. 

Clamu  o/Hrferenee  to  Dtttinatumi  in  JShtUtiiU, 

[AfUr  in9eriing  $uck  Part  ofthB  DtttvMtum  €U  may  be  thought  noeemary,  tutd}  '*  ud  to 
the  other  Hein  epeeifled  and  cootained  in  s  Dispoeilaoii  and  Deed  of  Entail  of  the  nid 
Landa  exeonted  by  the  deeeaaed  E.P.,  hearing  Date  the  Dajof  jnthe 

Tear  ,  and  recorded  in  the  Register  of  Taildea  on  the  Day  of 

In  the  Year  /'  [pt  *Mn  ths  aaid  Dispoeition  and  Deed  of  EntaU  dated  and 

recorded  aa  aforesaid,'*  or  ''in  a  Deed  [or  Inatrtunent]  reoorded  Itpm^p  Ragidor  ^ 
MMfMt]  upon  the  Day  of  in  the  Year  **].    . 
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liquidators,  official  or  voluntary,  respectively,  and  specifying  the  lands 
belonging  to  the  bankrupt  or  company  to  which  a  title-  is  to  be  com- 
pleted, and  the  title  by  which  such  lands  are  held  by  the  bankrupt 
or  company,  in,  or  as  nearly  as  may  be,  in  the  form  of  Schedule  (M)*  Schedule  M. 
annexed  to  the  Act,  and  to  record  such  notarial  instrument  in  the 
appropriate  Register  of  Seisines. 

And  it  is  declared  that,  on  such  notarial  instrument  being  so  Effect  op 
recorded,  such  trustee,  or  such  liquidators,  shall  (except  where  the  S^ui^Eirr  ^ 
instrument  has  reference  to  heritable  securities  belonging  to  the  i-  Lands. 
bankrupt  or  company,  for  which  case  provision  is  afterwards  made,    ^^ 
see  infra)  be  held  to  be  in  all  respects  in  the  same  position  as  if  the 
bankrupt  or  company  had  granted  a  conveyance  of  the  lands  con- 
tained in  the  notarial  instrument  in  favour  of  such  trustee  or  such 
liquidators,  to  be  holden  in  the  same  manner  as  the  bankrupt  or 
company  held  or  might  have  held  the  same,  and  as  if  such  convey- 
ance had  been  followed  by  an  instrument  of  seisine  of  said  lands  in 
favour  of  such  trustee,  or  of  such  liquidators,   duly  expede  and 
recorded  at  the  date  of  recording  such  notarial  instrument    With 
regard  to  the  provision  as  to  the  manner  in  which  the  lands  con- 
tained in  such  instruments  are  declared  to  be  held,  reference  is  made 
to  the  observations  on  a  similar  provision  in  the  case  of  a  conveyance 
where  the  clause  of  obligation  to  infeft  is  omitted  in  terras  of  §  5  of 
the  Act  (see  p.  21) ;  but  in  addition  to  the  remarks  there  offered,  it 
must  be  further  noticed  that  the  cases  provided  for  in  this  section 
essentially  differ  from  the  cases  intended  to  be  provided  for  in  §  5, 
because  in  dealing  with  a  voluntary  conveyance  any  difficulty  may  be 
obviated  by  inserting  a  clause  of  obligation  to  infeft,  or  other  clause 
specifying  the  manner  in  which  the  lands  are  to  be  holden,  but  that 
remedy  is  of  course  impracticable  in  a  judicial  conveyance  of  the 
nature  here  contemplated ;  and  until  some  authoritative  decision  or 
new  enactment  shall  have  rendered  the  point  free  of  difficulty,  it  will 
be  for  the  conveyancer  to  consider  what  is  the  best  course  to  be 
adopted  in  the  circumstances  of  each  particular  case. 

In  the  case  where  the  subjects  contained  in  the  notarial  instrument  2.  Hbrtfabu 
are  heritable  securities,  it  is  declared  that  the  trustee  or  liquidators,  ^^^^' 

•  SCHEDULE  (M.)  Schedule  M. 

NaUmal  Instrument  in  favour  of  a  Trustee  in  a  SequestrtxHonf  or  of  Liquidators  of  Joint* 

Stock  Companies, 

At  there  was,  by  [or  on  behalf  of]  A.B.j  aa  Tniatee  on  the  aeques^ 

trated  Estate  of  CJ).  [or  as  Liquidator  for  winding  up  the  (specify  Name  of  Company)], 
presented  to  me,  Notary  Public  subecribing,  a  Disposition  [or  other  Deed  or  Instrument] 
[insert  Date]  recorded  in  the  [specify  JReffister  and  Date  of  JReeortHng],  by  which  [tlhe., 
apedfif  the  Title  or  Series  of  TiSes  ^  which  the  Bankrupt  held  the  Lands] ;  as  also  there 
was  presented  to  me  an  Extract  Act  and  Warrant  of  Confirmation  in  favour  of  the  said  A»B., 
dated  [insert  Date]  [or  here  specify  the  Appointment  of  the  Liquidator  or  LiquidatorSt  and 
t/ie  Date  thereof].    Whereupon  this  lostrnment,  cfec.,  as  in  Schedule  B.,  see  p.  8. 
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on  recording  the  instrument  in  the  appropriate  Register  of  Seisinea; 
shall  be  in  the  same  position  as  if  an  assignation  of  such  heritable 
securities  had  been  granted  in  favour  of  such  trustee  bj  the  bankrupt, 
or  in  favour  of  such  liquidators  by  the  company,  and  as  if  such  assig- 
nation had  been  duly  recorded  in  the  appropriate  Register  of  Seisines 
at  the  date  of  recording  such  notarial  instrument. 


"Mode  of  Com- 

PLKTINO  TlTLB 

BT  Judicial 
Factos. 


§  xxi. 


By  Warkant. 


Effect  of 
Warbant. 
1.  Lands. 

gxxi. 


2.  Heritablb 
Securities. 

S  xxi. 


Judicial  Factor,  &a,  Mode  of  Complbtino  Title  bt. 

It  has  for  a  long  period  been  felt  to  be  a  very  great  inconvenience 
in  the  appointment  of  judicial  managers,  that  the  form  of  completing 
their  titles  to  the  heritable  subjects  committed  to  their  charge  was 
accomplished  in  many  instances  by  a  tedious  process,  and  frequently 
at  an  expense  disproportioned  to  the  value  of  the  estate.  From 
the  increasing  number  of  such  appointments,  the  consequences 
of  this  inconvenience  were  becoming  more  and  more  felt,  and  the 
recent  Act  has  therefore  introduced  a  provision,  with  the  view  of 
remedying  the  evil.  By  §  21  it  is  enacted,  that  where  a  judicial 
factor  or  other  judicial  manager  shall  apply  by  petition  for  authority 
to  complete  a  title  to  any  lands  forming  part  of  the  estate  under 
his  management,  and  where  the  petition  shall  specify  the  lands  to 
which  such  title  is  to  be  completed,  the  warrant  granted  for  complet- 
ing such  title  shall  also  specify  the  lands  to  which  such  title  is  to  be 
completed. 

And  it  is  declared  that  such  warrant  shall  have  the  legal  operation 
and  effect  (except  in  the  case  where  the  subjects  contained  in  such 
warrant  are  heritable  securities,  for  which  case  provision  is  afterwards 
made,  see  infra)  of  a  disposition  of  the  lands  in  favour  of  such  judi- 
cial factor  or  manager  from  the  party  whose  estate  is  under  judicial 
management,  to  be  holden  in  the  same  manner  as  such  party  held  or 
might  have  held  the  same.* 

In  the  case  where  the  subjects  contained  in  such  warrant  are  heri* 
table  securities,  it  is  provided  that  the  judicial  facter,  or  manager, 
on  recording  such  warrant  in  the  appropriate  Register  of  Seisines^ 
shall  be  in  the  same  position  as  if  the  party  whose  estate  is  under  his 
management  had  granted  in  his  favour  an  assignation  of  such  heritable 
securities,  and  as  if  such  assignation  had  been  recorded  in  the  appn>- 
priate  Register  of  Seisines  at  the  date  of  recording  such  warrant. 


Separate 
Actions  of 
cosbtitutioh 
AND  Adjudi- 
cation UNNE^ 
cbsbart. 

746  (763). 

13  D.  543. 
§  xxvu. 


DlLIGBNOS  AGAINST   APPABEKT  HbiRS  BT  AoTIOKS  OF  CoVSTITUTTOS 

AKD  Adjudication. 

By  the  Transference  of  Lands  Act,  §  1 6,  it  was  provided  that  actions 
of  constitution  and  adjudication  might  be  combined  when  it  was  antn 
cipated  that  the  heir  would  renounce ;  but  when  he  did  not  renounce^ 
a  separate  summons  of  adjudication  was  necessary  ;  Browne  v.  Wood^ 

*  See  observfttions  on  similar  clauMii.pp.  21,  29. 
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S8th  January  1851.  By  the  Titles  to  Land  Act,  it  is,  however,  pro- 
vided that,  whether  the  apparent  heir  renounce  or  not,  it  shall  not  be 
necessary  to  raise  separate  actions  of  constitution  and  adjudication 
against  him  on  account  of  his  ancestor's  debt  or  obligation,  for  the 
purpose  of  attaching  his  ancestor's  heritable  estate,  but  both  actions 
may  be  combined  in  one  summons. 

A  period  of  one  year,  called  the  annus  deliberandi,  was  formerly  May  be  nc- 
granted  to  the  apparent  heir,  during  which  no  action  could  be  insisted  ^^l  g^^ 
in  against  him  with  reference  to  his  ancestor's  succession ;  but  by  the  Mohths  from 
Act  it  is  provided  that  actions  of  constitution,  and  actions  of  consti-  ooMmo  Hejb. 
tuiion  and  adjudication,  against  an  apparent  heir,  for  attaching  the  i  xx?ii. 
ancestor's  heritable  estate,  on  account  of  his  ancestor's  debt  or  obliga- 
tion, and  actions  of  adjudication  on  account  of  his  own  debt  or  obli- 
gation, for  the  purpose  of  attaching  such  estate,  may  be  insisted  in 
against  the  apparent  heir  at  any  time  after  the  lapse  of  six  months 
from  the  date  of  his  becoming  apparent  heir. 

The  decrees  of  adjudication  pronounced  in  such  actions  are  de-  Effect  of 
clared  (except  where  the  subjects  contained  in  them  are  heritable  ADjuDWATwar. 
securities,  for  which  cases  provision  is  afterwards  made,  see  injra),  to  i-  Lakdb. 
be  equivalent  to,  and  to  have  the  legal  operation  and  effect  of  a  con-  ^  ^^^^' 
veyance  *  from  such  ancestor  of  the  lands  adjudged  in  favour  of  the 
adjudger,  to  be  holden  in  the  same  manner  as  the  ancestor  held,  or 
might  have  held,  the  same;t  and  having  the  legal  operation  and 
effect  of  a  conveyance  *  the  title  of  the  adjudger  or  any  person  in  K  i..  zxxvi. 
his  right  is  completed  by  recording  the  decree  in  the  appropriate 
Register  of  Seisines,  or  by  expeding  and  recording  therein  a  nota- 
rial instrument,  proceeding  on  such  decree,  with  or  without  any  con- 
necting title,  as  in  the  case  of  an  ordinary  conveyance  in  terms  of  the 
Act. 

In  the  cases  where  the  subjects  in  the  decree  of  adjudication  are  2.  Heritable 
heritable  securities,  it  is  enacted,  that  the  adjudger  or  other  party  in  Securities. 
right  of  the  decree,  on  recording  the  decree  in  the  appropriate  Regis- 
ter of  Seisines,  shall  be  in  the  same  position  as  if  an  assignation  of 
such  heritable  securities  had  been  granted  in  his  favour  by  the  ances- 
tor whose  estate  is  adjudged,  and  as  if  such  assignation  had  been  duly 
recorded  in  the  appropriate  Register  of  Seisines  at  the  date  of  record- 
ing such  decrea 

It  is  declared  that  the  right  of  the  superior  to  the  composition  Composttion 
payable  by  an  adjudger,  as  due  under  the  law  existing  at  the  date  of  e^^^^^*'" 
the  Act,  is  reserved  entire.  served  to 

And  it  is  declared,  that  the  adjudger,  by  recording  the  decreet  of  -^j^^ 
adjudication,  or  by  his,  or  any  person  in  his  right,  expeding  and  exigible  by 
recording  in  the  Register  of  Seisines  a  notarial  instrument  pro- jj^^^jj^^^ 

•  See  interpretation  of  the  word  "Conveyance,**  p.  41.  therlom. 

f  See  observations  on  similar  clauses,  pp.  21,  29.  {  xxvii. 
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ceeding  on  such  decreet,  with  or  without  any  connecting  title  in 
virtue  of  the  Act,  shall  become  indebted  in  the  composition  to  the 
superior,  payable  by  an  adjudger  under  the  former  practice,  and  shall 
be  bound  to  pay  the  same  on  the  superior  tendering  a  charter  of  con- 
firmation, whether  such  charter  shall  be  accepted  or  not  And  it  is 
provided  that  the  superior  shall  be  entitled  to  recover  such  composi- 
tion  as  accords  of  law. 

lY.  Transmission  of  Heritable  Rights  from  the  Dead  to  the 
Living. 
Sbbtics.  Service  of  Heibs. 

760  (766).  It  is  necessary,  under  the  Service  of  Heirs  Act,  §  4,  to  state  the 

place  of  domicile  of  the  deceased  in  the  petition  both  for  special  and 

general  services ;  in  many  instances  where  the  date  of  the  ances* 

tor's  death  was  remote,  it  was  difficult  or  impossible  to  ascertain  with 

accuracy  the  requisite  information  on  this  point. 

Whev  turmcEs.     '^o  obviate  this  difficulty  in  the  case  where  a  general  service  only 

8ABT  TO  STATE  jg  intouded  to  be  carried  through  by  an  heir,  it  is  provided  that  it 

Petition  FOB    shall  not  be  necessary  if  the  deceased  died  upwards  of  forty  years 

General  Sbr-  pyj^j.  ^q  j;Jjq  ^^^q  of  presenting  the  petition  for  general  service  as  heir 

§  zzz.  ^^  l^!™i  ^o  state  or  prove  the  county  within  which  the  deceased  had 

his  ordinary  or  principal  domicile  at  the  time  of  his  death,  or  that 

such  domicile  was  furth  of  Scotland  ;  but  in  such  cases  it  is  declared 

to  be  sufficient  (so  far  as  regards  the  domicile  of  the  deceased)  for  the 

heir  to  state  in  his  petition,  and  if  required  in  the  Court  of  Service 

to  make  oath  that  he  is  unable  to  prove  at  what  place  the  deceased 

had  his  ordinary  or  principal  domicile  at  the  time  of  his  death. 

Pbocedure  But  it  is  provided,  that  in  every  such  case  the  petition  for  general 

CTLE  NO?***"     service  shall  be  dealt  with,  and  all  relative  procedure  shall  be  regu- 

8TATED.  lated  in,  or  as  nearly  as  may  be,  in  the  same  manner  as  if  it  had  been 

$  zzz.  proved  that  the  deceased  had  been  domiciled  furth  of  Scotland.    In 

such  case  the  Service  of  Heirs  Act  requires,  §  3,  that  the  petition 
shall  be  presented  to  the  Sheriff  of  Chancery,  and  that  the  publication 
shall  be  made  edictally  on  an  indudw  of  thirty  days,  §§  7  and  10. 

Precept  of  PrbCEPT  OF  GLARE  CONSTAT. 

Clare  Constat.  When,  for  any  reason,  a  precept  of  clare  constat  is  now  employed 
Warrant  FOB  instead  of  the  writ  of  dare  constat  introduced  by  this  Act  (tn^),  it 
iNFEFTiNo  UN-  wiU  mcrely  be  in  the  form  of  an  acknowledgment  that  the  party  is  the 
§§  v^McTzxzvi.  ^^^^>  ^^^  ^^^  warrant  for  infefting  him  will  be  omitted ;  and  in  terms  of 
Tenendas  AND  §  10,  it  will  be  sufficient  to  refer  to  the  tenendas  and  reddendo,  of 
ws^BEFBRMSD^^  tho  kuds  thoreiu  contained  as  set  forth  at  length  in  any  charter  or 
TO.  other  writ  recorded  in  any  public  register ;  superiors  being  obliged,  if 

^  ^'  required,  to  grant  the  precepts  with  such  a  referenca 

A  writ  of  dare  constaty  in,  or  as  near  as  may  be,  in  the  form  of 
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Schedule  (Q),*  is  now  competent  and  sufficient,  where,  according  to  Pbbotpt  rom- 
the  former  law  and  practice,  precepts  of  dare  constat  were  in  use  to  ^Oare  (^ 
be  granted.  «<«^-   i  »|i 

Such  writ  may  be  recorded,  with  the  warrant  of  registration  ^^^^  ^^ ' 
thereon,  in  the  appropriate  Register  of  Seisines,  and  being  so  recorded,  Writ  of 
it  is  declared  to  have  the  same  legal  force  and  effect  in  all  respects  as  ^  T*  ^*^***'^ 
if  a  precept  of  clare  constat  had  been  granted,  and  an  instrument  of 
seisine  thereon  had  been  duly  expede  and  recorded  at  the  date  of 
recording  the  said  writ,  according  to  the  former  law  and  practice,  in 
favour  of  the  person  or  persons  on  whose  behalf  such  writ  is  presented 
for  registration. 

Superiors  are  bound  to  grant  such  writs,  if  required  by  the  heir  Supejuobs 
entitled  to  demand  the  same,  provided  always  (1.)  that  the  heir,  if  grant  rocH 
required,  shall  produce  a  charter  or  other  writ  showing  the  tenendas  Writs. 
and  reddendo  of  the  lands  in  which  his  ancestor  died  vest ;  (2.)  ^  "' 
that  he  shall  pay  or  tender  to  the  superior  such  duties  or  casualties 
as  he  may  be  entitled  to  demand ;  and  (3.)  when  required  by  the 
superior,  that  he  shall  also  produce  a  decree  of  general  or  special 
service  establishing  his  right  to  succeed  to  the  lands. 

It  is  provided,  that  all  precepts  and  writs  of  clare  constat  shall  PREOEm  An> 
operate  as  confirmations  of  the  whole  deeds  and  instruments  neces-  cktrtConntat 
sary  to  be  confirmed,  in  order  to  complete  the  investiture  of  the  parties  operate  as 

1   .     .     .  1  .  'x  Tx     •        xl-  /•  •       CONPIHMATIONS. 

obtammg  such  precepts  or  writs.      It  is  therefore  unnecessary,  in  •  ^^ 
virtue  of  this  provision,  now  to  combine  a  charter  or  writ  of  confirma- 
tion with  the  precept  or  writ  of  clare  constat 

SCHEDULE  (G) .•  Schedule  Q. 

Crown  Writ  of  Clare  ConstcU. 

Victoria,  d:e.    Whereas  hy  Decree  of  General  Serrice,  or  "  of  Special  Serrice/'  at  the 

Com  may  be,  of  A,B,  {kere  intert  the  Name  and  Designation  of  the  Heir},  dated  [here  insert 

the  Date  of  the  Decree"],  and  recorded  in  Chancery  [here  insert  the  Date  of  Registration},  and 

other  anihentie  lutmments  and  Documents,  it  clearly  appears  that  CD.  [here  insert  the 

N'asne  and  Designation  of  the  Aneestor]  died  last  vest  and  seised  as  of  Fee  in  [here  describe 

the  LandSf  dt^.,  and  tdiere  there  are  Conditions  of  Entail,  insert  them,  or  mtike  a  competent 

Reference  to  them,  and  in  Entails  with  ClaMse  of  Registration  as  instead  of  the  irritant  and 

resUutite  Clauses,  or  oftheprohibitorg,  irritant,  and  resolutite  Clauses,  refer  to  the  Clause  of 

Jiegistration,  and  in  all  Entail  Cases  describe  the  Deed  of  Entail  or  other  Deed  of  Provision 

by  Date,  and  Date  of  Registration,  and  insert  or  eotnpetentlg  refer  to  the  Destination,  and 

where  there  are  any  other  Burdens  or  Qualifications  insert  or  mate  a  competent  Reference  to 

them,}    And  that  in  yirtne  of  [he^e  describe  the  Charter  or  Precept  and  Sasine,  or  recorded 

Charter  or  Precept,  or  other  Writ  or  Writs  forming  the  l€Ut  Investiture,  by  Dates  and  Dates 

of  Registration.}    And  that  the  said  A,B^  is  eldest  Son  and  nearest  and  lawful  Heir  of  the 

said  CD.  [or  whateter  Relationship  and  Character  of  Heir  the  Party  holds,  here  state  it.} 

Therefore  we  hereby  declare  the  said  ^.B.  to  be  the  Heir  entitled  to  succeed  to  the  said 

C.I>,  in  the  said  Lands  to  be  holden  of  Us  and  Our  Royal  Successors,  in  manner  and  for 

Pa3nnent  of  the  Duties  specified  in  the  [here  specify  a  Charter  or  other  Writ  containing  the 

Tenendas  and  Reddendo.    IJ  the  Reddendo  is  different  from  that  in  the  Charter  or  other  Writ, 

apeeify  it  here,^    Given  at  Edinburgh,  the  Day  of  in  the  Year 

{Signed  by  the  Director  of  Chancery  or  his  Depute  or  Substitute,) 

Note. — ^When  the  Precept  is  to  be  granted  by  or  on  behalf  of  the  Prince  and  Steward 
of  Scotland,  hit  Highness's  other  Titles  need  not  be  added. 
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777  (783.) 
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Nal. 
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TIBGTION  OP 
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Schedule  N, 
No.  2. 


Schedule  N, 
No.  3. 

§  xziv. 


MoDB  of  BBLIKQUISHINQ  Al!a>  BXTHfTGniSHIKG  SUPEBIOBITIES. 

The  provisions  of  the  Transference  of  Lands  Act  as  to  the  relinquish- 
ment of  superiorities,  rendered  it  necessary  to  adopt  legal  proceedings, 
in  order  to  oblige  the  superior  to  complete  his  title,  and  grant  an 
entry,  under  pain  of  forfeiture,  §  8,  or  to  obtain  the  approval  of  the 
Court  either  to  the  temporary  relinquishment  of  the  superiority,  §  9, 
or  to  interpone  its  authority  to  the  permanent  extinction  of  the 
superiority  in  certain  circumstances,  §  11. 

By  the  recent  Statute,  more  simple  and  expeditious  machineiy 
has  been  provided  for  relinquishing  and  extinguishing  mid-superiori- 
ties, without  the  necessity  of  judicial  authority. 

By  §  23,  it  is  provided,  that  mid-superiorities  not  defeasible  by  the 
vassal,  may  competently  be  relinquished  by  any  subject-superior, 
whether  entered  with  his  superior  or  not,  in  favour  of  his  immediate 
vassal,  by  granting  a  deed  of  relinquishment  in  the  form,  and  as  nearly 
as  may  be,  in  the  terms  of  Schedule  (N),  No.  J,  annexed  to  the  Act* 

To  complete  the  extinction  of  the  right  of  superiority  so  relin- 
quished, it  is  provided,  (1.)  That  the  deed  of  relinquishment  shall  be 
accepted  by  the  vassal  by  an  acceptance  written  on  such  deed  in  the 
terms  set  forth  in  the  Schedule  (N),  No.  2,  annexed  to  the  Act  ;f  (2.) 
That  the  deed  of  relinquishment  shall  be  followed  by  a  writ  of  inves- 
titure, by  the  over-superior,  also  written  on  the  deed  of  relinquish- 
ment (see  infra),  in  or  as  nearly  as  may  be,  in  the  form  of  Schedule 
(N),  No.  3 ;  I  and  (3.)  That  the  deed  of  relinquishment,  with  the 


Schedule  N, 
No.  1. 


Schedule  N, 
No.  2. 


Schedule  N, 
No.  3. 


♦  SCHEDULE  (N.) 

No.  1. 

Deed  of  BeUnqudghmetU  of  Superiority. 

I,  A,B^  immediate  lawful  Superior  of  all  and  whole  [here  de§cribe  the  LaneU],  do  hereby 
absolutely  and  gratuitously  [or  in  consideration  of  the  Sum  of  Pounds  paid  to  me,  or, 

1^  the  Superiority  is  entailed,  "  consigpaed  in  the  {tpeeify  Bank)  sulject  to  the  Orders  of  the 
'*  Court  of  Session,"]  relinquish  and  renounce  my  Bight  of  Superiority  of  the  said  Lands  in 
favour  of  CD.,  my  immediate  Vassal,  and  his  Successors  therein,  and  declare  that  the  said 
Lands  shall  no  longer  be  held  of  me  as  Superior,  but  shaU  be  held  of  my  immediate  law* 
ful  Superior  in  all  Time  to  come.    Li  witness  whereof  [here  insert  uiual  Testing  CIbims.} 

t  No.  2. 

Acceptance  hy  Vassai  written  en  Deed  of  Bdinquuhmewt. 

I,  CD.,  the  immediate  Vassal  in  the  Lands  described  in  this  Deed,  accept  the  Belioqoish- 
ment  of  the  Superiority  of  the  said  Lauds.    Li  witness  whereof  [here  insert  ueuei  Teslisitg 

CZatMe]. 

t  No  3. 

Crown  Writ  of  InustUure  written  on  Deed  of  ReHnqnishment. 

Victoria,  dte.  We,  lawful  Superior  of  the  Lands  contained  in  tlus  Deed,  accept  and  re- 
ceiye  CJ).,  and  his  Heirs  and  Succeesors  whomsoever,  [or  otherwise,  aeoordin^  to  the  J^ertiao- 
tion  contained  in  the  Titte  to  the  Lands,}  in  place  of  £,F.j  and  his  Heirs  and  Suoessors,  in 
virtue  of  the  above  Deed  of  Relinquiahment,  and  Aeceptanee  thereof.  To  be  holden  the 
said  lands  by  the  said  CD.  and  bis  foresaids  [spedfg  the  Tenendas  and  Reddendo  ccntauud 
in  the  Tititt  q/*  the  relinquished  Superiority,  also  insert  or  competently  refer  to  the  Conditums 


XXIV. 
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Acceptance  and  writ  of  investiture  shall  thereafter  be  recorded  in 
the  appropriate  Register  of  Seisines. 

Upon  this  procedure  being  observed,  it  is  declared,  that  the  supe-  Effect  of 
riority  so  relinquished  shall  be  held  to  be  extinguished,  and  that  the  '"^^  P«ocb- 
vassal  and  his  successors  in  the  lands  shall  hold  the  same  as  imme-  §  xxiii. 
diate  vassals  of  the  over-superior,  by  the  tenure  and  for  the  reddendo 
by  and  for  which  such  relinquished  superiority  was  held,  and  that 
the  vassal  and  his  successors  shall  be  entitled  to  apply  for  an  entry 
to  such  over-superior  accordingly,  as  his  immediato  superior. 

It  is  further  provided,  that  the  relinquishment  of  a  right  of  superi-  Rblinquish- 
ority  in  the  form  authorized  by  this  section  by  a  superior  who  shall  pbmomtt  " 
not  have  completed  his  title  to  the  superiority  relinquished,  shall  not  mot  to  ihplt 
infer  a  passive  representation  on  his  part,  nor  any  liability  for  the  prmeotatwk. 
debts  of  the  person  last  infeft  therein,  beyond  the  price  or  considera-  §  ^^i. 
tion,  if  any,  which  he  may  receive  for  such  relinquishment 

As  above  noticed,  the  investiture  by  the  over-superior  of  the  vassal  Superior   * 
in  the  relinquished  superiority  is  affected  by  a  writ  of  investiture  in,  "^"^^  I^ 
or  as  nearly  as  may  be,  in  the  form  of  Schedule  (N,)  No.  3,  annexed  op  Inyesti. 
to  the  Act  *  (supra).     This  writ  the  over-superior  is  bound  to  grant  ''^^^' 
on  the  application  of  such  vassal,  and  on  production  by  him  of  the 
deed  of  relinquishment  and  acceptance  thereof,  and  on  his  paying 
or  tendering  such  duties  and  casualties  as  may  be  exigible  by  the 
over-superior. 

This  writ  of  investiture,  it  is  provided,  shall  be  written  on  the  deed  Writ  op  In 
of  relinquishment,  and  the  tenendas  and  reddendo  contained  in  the  ^"^iture  to 

*  '  ,  ,  ,       ,  BE  WRITTEN 

title-deeds  of  the  relinquished  superiority,  shall  be  inserted  therein  on  Deed. 
in  room  of  those  contained  in  the  former  investiture  held  under  the  §  ^^iv. 
relinquished  superiority. 

When  the  lands  are  held  of  the  Crown,  or  of  the  Prince  and  Steward  Crown  and 
of  Scotland,  it  is  provided  that  the  writ  of  investiture  shall  be  obtained  ^?^»ck'8 

'  *  .  ,  ,  .  WRITS  OF 

from  the  presenter  of  signatures,  m  the  same  manner  as  is  directed  Invkotiturk. 
by  the  Statute  in  reirard  to  confirmations  written  on  the  deeds  con-  ^SJ!*^Jl^^ 

•^  o  obtaining. 

£rmed  (p.  37) ;  with  reference  to  Crown  or  Prince's  writs  of  inves- 1  xxiv. 
titure,  it  is  provided  that  the  party  applying  for  such  writs  shall 
lodge,  or  cause  to  be  lodged  in  the  office  of  the  presenter  of  signa- 
tures, a  draft  of  the  proposed  writ,  in  the  same  manner  as  when  a 
Crown-charter  or  precept  was  formerly  applied  for.  And  it  is  pro-  782  (789). 
vided  that  the  deed  of  relinquishment  with  the  acceptance  and  writ 
of  investiture  thereon,  shall  be  officially  transmitted  to  the  Director 
of  Chancery,  and  recorded  in  the  same  manner  in  which  Crown-* 

€ind  l^imUathnSf  if  any,  under  lekiek  the  Land*  are  held  bjf  the  Vaetal  as  in  Writ  of  Clare 
Oorutat},    QiYen  at  Edinburgh,  the  Day  of  in  the  Year 

(Signed  by  the  Pmenter  of  Signatures.) 
Note. — When  the  Writ  of  Investiture  is  to  be  granted  by  or  on  behalf  of  the  Prince  or 
Steward  of  Scotland,  his  Highnew^B  other  Titles  need  not  be  added. 

*  See  Schedule  (N),  No*  3,  p.  34. 
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charters  were  formerly  in  use  to  be  recorded,  and  shall  theieaftex 
be  delivered  to  the  vassal  or  his  agent  on  payment  of  the  same 
fees  as  were  payable  at  the  date  of  the  Act  for  recording  a  charter 
in  Chancery. 

It  is  declared  that  the  investiture  completed  upon  the  relinquishr 
ment  of  the  superiority,  in  the  form  authorized  by  the  Act,  shall  be  as 
eifectual  as  if  the  grantcr  of  the  deed  of  relinquishment  had  completed 
his  title  to  the  superiority,  and  had  thereafter  conveyed  the  same  to 
the  vassal,  and  the  latter  after  having  completed  his  titles  under  the 
over-superior  had  resigned  ad  remanentiam  in  his  own  hands. 

And  it  is  provided  that  the  investiture  so  completed  shall  not  in 
any  respect  extend  the  rights  or  interests  of  the  over-superior,  and 
that  he  shall  be  entitled  to  no  more  than  the  duties  and  casualties 
taxed  or  untaxed  to  which  he  would  have  been  entitled  if  the  gmnter 
of  the  deed  of  relinquishment  had  remained  his  vassal. 

Where  the  relinquished  right  of  superiority  forms  part  of  an  estate 
held  under  a  deed  of  strict  entail,  it  is  provided  that  such  relinquish* 
ment  shall  not  operate  as  a  contravention  of  such  entail ;  and  the 
price  agreed  to  be  paid  for  the  relinquished  superiority,  if  any  is 
directed  to  be  consigned  by  the  vassal  in  one  of  the  chartered  banks  in 
Scotland,  subject  to  the  orders  of  the  Court  of  Session,  to  be  disposed 
of  in  like  manner,  and  to  the  like  purposes  as  compensation  money 
coming  to  parties  having  limited  interests,  is  made  applicable  under 
the  Lands  Clauses  Consolidation  (Scotland)  Act  1845,  or  under  the 
Rutherfurd  Entail  Act  1848,  or  under  the  Moncreiff  Entiul  Act  185a 

For  the  purpose  of  making  the  price  so  consigned  applicable  to  the 
purposes  contemplated  by  these  Acts,  it  is  enacted  that  the  heir  of 
entail  in  possession  may  present  a  summary  petition  to  the  Court  of 
Session,  praying  to  have  the  price  so  applied.  This  petition  shall  set 
forth  the  (1.)  names,  (2.)  designations,  and  (3.)  places  of  abode,  of 
those  heirs  of  entail  whose  consents  would  be  required  to  the  execu- 
tion of  an  instrument  of  disentail  And  it  is  provided,  that  on  suck 
petition  being  served  on  such  parties,  and  being  intimated  in  the 
Minute-Book  and  on  the  walls,  it  shall  be  competent  for  the  Court  to 
direct  the  price  to  be  applied  to  such  of  the  said  pilrposes  as  may 
appear  to  them  to  be  most  expedient. 

But  it  is  provided,  that  when  the  sums  agreed  to  be  paid  for  all 
the  superiorities,  which  form  part  of  an  entailed  estate,  shaU  not 
exceed  the  sum  of  ^200,  such  sums  shall  belong  to  the  hdr  in  pos- 
session, and  the  Court  shall  direct  the  sums  to  be  paid  to  him. 

And  it  is  also  provided,  that  the  price  of  such  superiorities  may  be 
applied  by  the  heir  in  possession  to  such  purposes  and  in  such  mannw 
as  may  be  authorized  by  any  private  Act  of  Parliament  authorizitt^ 
the  sale  of  the  entailed  estate  or  any  portion  thereof  and  the  appU* 
cation  of  the  price  thereof. 
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Where  the  lands,  of  which  the  superiority  is  so  relinquished,  are  held  Where  Lands 
bj  fche  vassal  under  a  deed  of  strict  entail,  it  is  enacted,  that  the  g^pI^cmiTY  » 
vassal  may,  after  obtaining  authority  to  do  so,  as  after  provided,  grant  rslinquished 
a  bond  and  disposition  in  security  over  the  entailed  estate  for  the  full  En"!^."*"^** 
amount  of  the  price  paid  for  the  relinquished  superiority,  together  #  ^^vi. 
with  all  expenses  incurred  in  the  relative  proceedings,  including  the  or^'bond 
estiniated  expense  of  such  bond  and  disposition  in  security.  ^^  ^^'ce,  &c. 

It  is  declared,  that  the  granting  of  such  bond  and  disposition  in  No  Contra  yen- 
security  by  the  heir  of  entail  shall  not  operate  as  a  contravention  of  ^^cukred^ 
such  entail,  provided  such  bond  and  disposition  in  security  shall  be  thereby,  if 
granted  with  the  consent  of  those  heirs  of  entail  whose  consents  would  pb^e^^re 


IS 


be  required  to  the  execution  of  an  instrument  of  disentail  of  the  lands,  observed. 
or  under  the  authority  of  a  judicial  warrant  or  decree  of  the  Court  of  §  xxvi. 
Session,  pronounced  on  a  summary  petition  by  the  heir  of  entail  in 
possession  praying  for  such  warrant.  The  proceedings  under  such 
petition  being  the  same,  or  as  nearly  as  may  be  the  same,  as  the  pro- 
ceedings under  a  petition  to  charge  an  entailed  estate  with  younger 
children's  provisions  under  the  Rutherfurd  and  Moncreiff  Entail  A^s. 
But  it  is  provided,  that  it  shall  not  be  necessary  that  such  petition 
shall  be  publicly  advertised  in  the  Gazette,  or  any  newspaper,  but  that 
service  and  intimation  only  shall  be  made  in  common  form. 

CbOWN  ChARTBBS.  779  (737^^ 

The  Titles  to  Land  Act  introduces  important  changes  regarding 
the  form  of  Charters  from  the  Crown. 

Crown  Charter  of  Confirmation,  Crown  Char- 

It  is  competent  and  sufficient,  under  §  10,  to  refer,  in  charters  of  "^^^  ^''/^^^^*** 
resignation,  confirmation,  and  other  charters   by  progress,  to*  the  ^^^^  f^^Y}s.n  to 
tenendas  and  reddendo  as  set  forth  at  length  in  any  charter  or  other  Te>endas  ani> 
writ  in  any  public  registration.    But  the  obligation  to  grant  charters  j^^"^^*^^"^- 
in  that  manner  appears  to  be  confined  by  the  section  to  charters  by 
subject-superiors. 

Where  a  confirmation  of  any  deed  or  instrument  of  seisine  or  notarial  Writ  op  Con- 
instrument  recorded  in  the  appropriate  register  of  seisines  relating  to  ''^'^*'^'^*^''  ^^^' 


oompetekt. 


lands  held  of  the  Crown  or  Prince  is  now  required,  it  is  declared  to  be  g  vi. 

competent  to  apply  to  the  presenter  of  signatures,  in  the  same  manner 

as  when  a  charter  of  confirmation  was  applied  for  prior  to  the  passing 

of  the  Act,  for  a  writ  of  confirmation  to  be  written  on  such  deed  or  732  (789). 

instrument 

The  presenter  of  signatures  being  satisfied  that  the  party  applying  Its  Form. 
would  be  entitled  to  a  charter  of  confirmation,  it  is  enacted,  that  he  g  vi. 
shall  direct  a  writ  of  confirmation  in,  or  as  nearly  rs  may  be,  :n  the 
form  of  Schedule  (E)*annexed  to  the  Act,  to  be  written  on  such  deed  Schedule  E. 
or  instrument. 

•  See  Schedule  E,  p.  18. 
0 
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To  BE  sioKED  It  is  provided,  that  the  writ  of  confirmation  shall  be  signed  by  the 
BY  Pkebentkk  presenter  of  signatures,  and  that  the  amount  of  the  fees  exigible  in 
op^  lOMATUBK  ,  -j^^  office  of  the  presenter  of  signatures,  and  also  of  the  duties  and 

casualties  payable  in  Exchequer,  on  account  of  the  lands  contained 
in  the  deed  or  instrument  confirmed,  shall  be  marked  on  the  deed  or 
instiiiment,  and  certified  by  the  signatures  of  the  Auditor  of  Ex* 
chequer,  and  of  the  Presenter  of  signatures. 

On  payment  of  the  fees,  duties,  and  casualties,  the  deed  or  instrument 
so  confirmed  is  directed  to  be  officially  transmitted  to  the  director  of 
chancery,  who,  or  his  deputy  or  substitute,  shall  enter  or  cause  to  be 
entered  in  a  book  to  be  kept  for  the  purpose,  and  intituled,  "  The 
"  Register  of  Confirmations  and  Resignations,"  (1.)  The  leading  name 
or  names,  or  other  short  distinctive  description  of  the  lands  compre- 
bended  in  the  deed  or  instrument  confirmed ;  (2.)  The  date  of  record- 
ing such  deed  or  instrument ;  (3.)  The  register  in  which  the  same  is 
recorded ;  (4.)  The  name  of  the  party  in  whose  favour  the  writ  of 
confirmation  is  granted  ;  (5.)  The  date  of  the  confirmation ;  (6.)  The 
name  of  the  last-entered  vassal ;  and  (7.)  The  date  of  his  entry. 

After  this  procedure,  the  deed  or  instrument  so  confirmed  is  directed 
to  be  delivered  to  the  party  applying  for  confirmation,  or  his  agent 

And  it  is  provided,  that  the  confirmation  so  granted  shall  in  all 
respects  be  as  effectual  as  a  charter  of  confirmation,  according  to  the 
law  and  practice  in  force  prior  to  the  passing  of  the  Act,  and  that  it 
shall  be  held  to  confirm  the  whole  prior  deeds  and  instruments  neces- 
sary to  be  confirmed  in  order  to  complete  the  investiture  of  the  party 
obtaining  the  confirmation. 
Crown  Whitb        It  is  provided,  that  Crown  writs  of  resignation  (p.  39)  and  precepts 

akd^Chakcbbt  *^^  ^'^^^  ^^^  chancery  (p.  41)  shall  operate  as  confirmations  of  the 
Fbecbpts  akd  whole  deeds  and  instruments  necessary  to  be  confirmed,  in  order  to 
CoTfw-  <^oroplete  the  investiture  of  the  parties  obtaining  such  writs  and 
precepts. 
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Crown  Charter  of  RssiaNATioir. 

It  is  competent  and  sufiicient,  under  §  1 0,  to  refer,  in  charters  of 
resignation,  confirmation,  or  other  charters  by  progress,  to  the 
tenendas  and  reddendo  as  set  forth  at  length  in  any  charter  or  other 
writ  in  any  public  register.  But  as  to  the  Crown's  obligation  to  gimnt 
charters  in  this  form,  see  p.  37. 

It  is  unnecessary  now  to  insert  a  precept  of  seisine  or  warrant  for 
fnfeftment  in  charters  of  resignation. 

Where  a  new  investiture  by  resignation  is  required  of  lands  held 
of  the  Crown  or  Prince,  it  is  now  competent  (instead  of  expeding  a 
charter  of  resignation,  supra)  for  the  party  in  right  of  the  deed, 
which  is  the  warrant  for  resignation,  to  apply  to  the  presenter  of 
signatures  for  a  writ  of  resignation  to  be  written  on  such  deed,  instead 
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of  a  charter  of  resignation ;  the  application  for  which  being  made  in 
the  manner  in  all  respects  as  was  the  case  in  an  application  for  a 
charter  of  resignation  under  the  forms  in  force  prior  to  the  passing  of 
the  Titles  to  Lands  Act.  .  782  (789). 

On  the  presenter  of  signatures  being  satisfied  that  the  applicant  Its  Form. 
would  be  entitled  to  a  charter  of  resignation,  he  is  directed  to  have  a  2  ?iii. 
writ  of  resignation  in,  or  as  nearly  as  may  be,  in  the  form  of  Schedule 
(F.),*  written  on  the  deed,  which  is  the  warrant  for  resignation.  Schedule  F. 

It  is  provided,  that  the  writ  of  resignation  shall  be  signed  by  the  To  be  signed 
presenter  of  signatures,  ajid  the  amount  of  the  fees  exigible  in  the  ^p  Signatures, 
office  of  the  presenter  of  signatures,  and  also  of  the  duties  and  casu-  &c. 
alties  payable  in  Exchequer  on  account  of  the  lands  resigned,  shall  §  ^i"- 
be  miirked  on  the  deed,  and  certified  by  the  signatures  of  the  Auditor 
of  Exchequer,  and  of  the  Presenter  of  signatures. 

On  payment  of  such  fees,  duties,  and  casualties  being  made,  the  And  Tban». 
deed  is  directed  to  be  officially  transmitted   to  the  Director  of^'^JJ^^^ 
Chancery,  who,  or  his  deputy  or  substitute,  is  directed  to  enter,  or  g  yiu. 
cause  to  be  entered,  in  "  The  Register  of  Confirmations  and  Resigna- 
''  tions,"  (1.)  The  leading  name  or  names,  or  other  short  distinctive 
description  of  the  lands  resigned ;  (2.)  The  name  of  the  party  in  whose 
favour  the  writ  is  granted ;  (3.)  The  date  of  the  writ ;  (4.)  The  name 
of  the  last-entered  vassal ;  (5.)  The  date  of  his  entry. 

After  these  steps,  the  deed  is  directed  to  be  delivered  to  the  party 
applying  for  the  same,  or  his  agent 

And  it  is  declared,  that  the  deed,  with  the  writ  of  resignation  so  Effect  of 
written  upon  it,  shall  in  all  respects  be  as  effectual  as  if  a  charter  of  ^^'^"^^^***°" 
resignation  of  the  lands  had  been  duly  obtained,  according  to  the  law  §  viii. 
and  practice  in  force  prior  to  the  date  of  the  Act. 

The  writ  of  resignation    has   the   effect  also  of  a  confirmation  Wbit  of  Kesig- 
where  that  is  necessary,  for  it  is  provided  that  it  shall  to  all  intents  ^^'''^^  to  ope- 

rt.  «!,,.,,  RATE  A.8  ▲  l/ON- 

and  purposes  operate  as  a  confirmation  of  the  whole  prior  deeds  and  firmation. 

instruments  necessary  to  be  confirmed,  in  order  to  complete  the  inves-  §  viii. 

titure  of  the  party  obtaining  such  writ  of  resignation.     Charters  of 

resignation,  however,  do  not  appear  to  have  the  effect  here  bestowed 
on  vnits  of  resignation  of  confirming  prior  titles.     See  p.  17. 

It  is  declared  to  be  competent  to  record  the  deed  with  the  writ  of  Competent  to 
resignation  written  thereon,  and  warrant  of  registration  also  written  ^th'wkitTf 
thereon  in  the  appropriate  Register  of  Seisines.     And  it  is  provided,  Rrsignation  in 
that  the  recording  of  the  same  shall  have  the  same  legal  force  and  s^Sm*  ^^ 
effect  in  all  respects  as  if  a  charter  of  resignation  had  been  granted, 
and  such  charter  had  been  followed  by  an  instrument  of  seisine  duly  Effect  or  bucb 
expede  and  recorded  at  the  date  of  recording  such  deed  and  writ,    ^*^'^"*- 
according  to  the  law  and  practice  formerly  in  force  in  favour  of  the  $  ^i'- 
party  on  whose  behalf  the  deed  and  writ  are  presented  for  registration. 

*  See  Scbedale  F.,  p.  16. 
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Such  Recori>-  To  prevent  the  possibility  of  any  doubt  as  to  whether  the  effect 
Hi^K^EFECT  secured  by  recording  conveyances  under  the  Titles  to  Land  Act,  §  1, 
OP  Sbisink  on    is  attributable  to  the  deed  or  to  the  writ  of  resignation  thereon,  it 

is  provided,  that  the  recording  of  such  deed  along  with  such  writ 
§  Yiii.  shall  not  have  the  effect  of  an  instrument  of  seisine  following  on  such 

deed. 

Crown  AND  It  is  not  now  necessary  to  append  the  seal  appointed  by  the  Treaty 

TEBs  NRKD  NOT  ^^  Uuion  to  bo  Icopt  and  used  in  place  of  the  Great  Seal  to  any 
BK  Sealed.  Crown  charter,  or  the  Prince's  seal  to  any  charter  from  his  High- 
g  xxxii.  j^^gg^  unless  the  receivers  of  such  charters  shall  require  the  appro- 

priate seal  to  be  appended.     And  it  is  provided,  that  in  framing  such 
charters,  the  statement  with  reference  to  the  seal, ''  that  the  same  is 
'*  accordingly  appended"  shall  be  omitted  from  the  testing  clause, 
Unsealed        except  when  the  seal  is  actually  appended,  and  such  charters  are  de- 
CuAKTEKs        clared  to  be  in  all  respects  as  valid  and  effectual  without  the  seal  as 
FKcrruAL  AS       if  the  same  had  been  appended. 

Mealed. 

Precept  from         The  PrEOBPT  FROM  ChANOEBT. 

Chancery.  When  a  precept  from  Chancery  is  now  resorted  to  instead  of  the 

Warrant  for  new  form  of  a  writ  of  clare  constat  introduced  by  the  Act  (tn/ra),  the 
UNNBCEMARY.  acknowlcdgmont  of  the  vassal  as  heir  will  be  sufficient  without  any 
§§  V.  and  xxxvi.  Warrant  for  infeftmcnt.    And  in  terms  of  §  10,  it  will  be  sufficient  to 

Keddenw)  MAT  ^^^^^'  *^  ^'^®  tenendas  and  reddendo  of  the  lands  therein  contained  as 
BE  REFERRED  sot  forth  at  lougth  in  any  charter  or  other  writ  recorded  in  any  pub- 
Y^  lie  register.     But  as  to  Crown's  obligation  to  grant  precepts  in  this 

form,  see  p.  37. 
Writ  of  Clare     It  is  now  declared  to  be  competent  and  sufficient  to  grant  a  witt  of 
m^.  ^^     ^^^^^  constat  in,  or  as  nearly  as  may  be  in,  the  form  of  Schedule  (G.),* 
783  (790).         where,  according  to  the  former  law  and  practice,  precepts  from  Chan- 
§  xi.  eery  were  in  use  to  be  granted,  and  to  record  such  writ  with  the 

warrant  of  registration  thereon  in  the  appropriate  Raster  of  Sei- 
sines,  and   the  same   being  so  recorded,  is   declared  to  have  the 
Its  effect.       same  legal  force  and  effect   in  all  respects  as  if  a  precept  from 

Chancery  had  been  granted,  and  an  instrument  of  seisine  thereon 

had  been  duly  expede  and  recorded  at  the  date  of  recording  the 

said  writ,  according  to  the  former  law  and  practice  in  iaTOor  of 

the  person  or  persons  on  whose  behalf  such  writ  is  presented  for 

registration. 

Cblowv  bound       '^^^  Crown,  as  superior,  is  bound  to  grant  such  writ  of  dare  constat^ 

to  grant  such  if  required  by  the  heir  entitled  to  demand  the  sanie     Provided  (1.) 

Constat.  that  the  heir  shall,  if  required,  produce  a  charter  or  other  writ  show* 

^  xi.  ing  the  tenendas  and  reddendo  of  the  lands  in  which  his  ancestor 

died  vest ;  and  (2.)  that  he  shall  at  the  same  time  pay  or  tender  audi 

«  See  Schedule  (G),  p.  33. 
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duties  or  casualties  as  tlie  Crown  may  be  entitled  to  demand ;  and  (3.) 
that  he  shall  produce  a  decree  of  general  or  of  special  service,  estab- 
lishing liis  right  to  succeed  to  the  lands. 

The  application  for  the  writ  is  to  be  made  in  all  respects  as  when  Mode  op  ob- 
a  precept  from  Chancery  was  formerly  applied  for.  Wmto^  ^^^ 

It  is  provided,  that  such  writs  of  dare  constat  shall  be  recorded  in  784  (791). 
Chancery  as  precepts  were  formerly  in  use  to  be  recorded.  §  ^• 

And  it  is  declared  that  all  precepts  from  Chancery  and  writs  Chakcjery 
of  dare  constat,  shall  operate  as  confirmations  of  the  whole  deeds  ^^^™^J|^^ 
and  instruments  necessary  to  be  confirmed,  in  order  to  complete  Cb««<«<  to  opb- 
the  investiture  of  the  parties  obtaining  such  precepts  or  writs.     So  firmatioks. 
that  it  will  now  be  unnecessary  to  combine  a  charter  of  confirma-  8  Ti- 
tian with  the  precept,  as  provided  for  by  §  21  of  the  Crown-Charters 
Act. 

General  Enactments  as  to  Deeds,  and  Interpretation  Clauses. 

All  deeds,^  writs,  and  instruments,  whatever,  mentioned,  or  not  Dbedb,  &c., 
mentioned  in  the  Act,  having  a  testing  clause,  may  be  partly  written,  wwttejT^"" 
and  partly  printed  or  engraved.    Provided  that,  in  the  testing  clause  and  pabtlt 
(1.)  the  date,  if  any ;  (2.)  the  names  and  designations  of  the  wit-  ei^eaved? 
nesses;  (3.)  the  number  of  the  pages  of  the  deed  or  instrument,  if  fxxxiv. 
the  number  be  specified  ;  and  (4.)  the  name  and  designation  of  the 
writer  of  the  written  portions  of  the  body  of  the  deed,  writ,  or  instru- 
ment, and  of  the  written  portions  of  the  testing  clause,  shall  be 
expressed  at  length  in  writing.  " 

It  is  declared  that  such  deeds,  writs,  and  instruments,  shall  be  Effect  of 
valid  and  effectual,  in  the  same  manner  as  if  they  had  been  wholly  !^°* .  "'^^* 
in  writing. 

It  is  provided  that  the  Act  shall  not  extend  or  apply  to  the  titles  Errsirror  Act. 
of  lands  held  by  burgage  tenure,  or  by  any  similar  mode  of  tenure,  ^  ^"^' 
known  and  effectual  in  law. 

It  is  enacted  that  the  following  words  employed  in  the  Act,  and  in  Intebfreta- 
the  Schedules  annexed  to  it,  shall  have  the  several  meanings  assigned  JJ^act^a^id^^ 
to  them,  unless  tliere  be  something  in  the  subject  or  context  repug-  Schedules. 
nant  to  such  construction.  S  ^"^• 

The  word  "  deed,"  and  the  word  "  conveyance,"  shall  extend  to,  "  Deed." 
and  include  Original  charters,  Charters  and  Writs  of  Resignation,  "  ^<^^*^- 
Charters  of  Adjudication  and  of  Sale,  Dispositions,  Bonds  and  Dis- 
positions in  Security,  Bonds  of  Annuity  and  of  Annual-rent,  and 
other  Heritable  bonds,  Feu-contracts,  Contracts  of  Ground-annual, 
Decrees  of  Adjudication,  Decrees  of  Sale  and  of  Special  Service, 
Precepts  from  Chanceiy,  Precepts  and  Writs  of  Clare  constat,  Writs 

*  See  interpretation  of  the  word  "Deed,"  infra* 
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Codicils,  &a, 

TO  COHVBY- 
ANCES  TO  BE 

DEEXEo  Pasts 
OF  Convey- 
ance TO  WHICH 
THSYBSFEB. 


"  Lauds." 


"  bmHUMEMT." 


NOTAEIAL  Ih- 
8TBDXSMT8. 


Shobt  Title 
OF  Act. 

ZXXTU. 


Stamp-Duties 
UNDSE  Act. 


of  Acknowledgment,  Contracts  of  Excambion,  and  other  deeds  and 
decrees  by  which  lands  are  convejedy  or  rights  in  land,  either  absolute 
or  redeemable,  or  in  security,  are  constituted  or  conveyed,  and  official 
extracts  of  any  such  deeds,  conveyances,  and  decrees. 

And  it  is  provided  that  all  Codicils,  Deeds  of  Nomination,  Decrees 
of  Declarator,  and  other  Writings,  bearing  reference  to  conveyances, 
separately  granted,  and  naming  or  appointing  persons  to  exercise  or 
enjoy  the  rights  or  powers  conferred  by  such  conveyances,  shall  be 
deemed,  and  taken  for  the  purposes  of  the  Titles  to  Land  Act  to  be 
parts  of  the  conveyances,  to  which  they  separately  bear  reference. 

The  word  '^  Lands  '*  is  declared  to  extend  to,  and  include  Lands, 
Houses,  Teinds,  Fishings,  Patronages,  Mills,  Mines,  Minerals,  and  in 
general,  all  heritable  subjects,  securities  and  rights. 

The  word  "  Instrument "  is  declared  to  extend  to,  and  include  all 
Notarial  Instruments,  authorized  by  the  Titles  to  Land  Act,  and  also 
Instruments  of  Seisine. 

And  the  words  "  Notarial  Instruments ''  are  declared  to  include 
only  the  notarial  instruments  authorized  by  the  Titles  to  Land  Act 

It  is  provided  that  the  Act  may  be  cited  for  all  purposes,  as  *'  The 
Titles  to  Land  (Scotland)  Act,  1858." 

The  Act  contains  no  indication  as  to  the  stamp-duty,  if  any,  which 
should  be  employed  in  the  many  cases  where  writs  will  be  endonei 
under  its  provisions  on  conveyances,  &c.  It  is,  however,  presumed 
that  the  writs  and  instruments  authorized  by  the  Act  will  be  liable 
to  stamp-duty  according  to  their  nature  and  effect,  whether  vrritten 
separately  or  endorsed.  If  the  endorsed  writs  come  under  the  descrip- 
tion of  Deeds,  they  will,  it  is  conceived,  be  held  liable  to  the  general 
Deed  duty.  If  they  come  under  any  of  the  special  items  or  particular 
instruments  charged  with  duty  in  the  schedules  of  stamp-duties,  such 
as  conveyances  on  sale  (under  which  head  the  assignation  written  on 
a  conveyance  in  the  form  of  Schedule  (I),  No.  2,  seems  clearly  to  come 
when  a  purchase-price  is  paid),  or  charters  of  confirmation  or  resig- 
nation, &a,  they  will,  it  is  thought,  be  found  to  be  liable  to  the 
special  duties  appointed  to  be  impressed  in  such  cases.  Where  any 
doubt  exists,  however,  as  to  what  duty,  if  any,  should  be  impressed, 
recourse  may  be  had  to  the  provision  in  the  Act  13  &  14  Vict  capi  97, 
§  14,  and  the  adjudication  of  the  Stamp-Office  authorities  obtained. 
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AcOKFTARCB  b^  vftssal  of  relinqnisliinent  of 
mid-Buperionty — ^ito  fonn,  34.  See  Entry, 
new  mode  of. 

Acknowledgment,  writ  of— the  words  Deed 
and  Conveyance  include,  41. 

Adjudication,  charter  of— the  words  Deed 
and  ConTeyance  include,  41.  See  Char- 
ters hy  Proffrees. 

■^—  decrees  of— the  words  Deed  and  Con- 
veyance include,  41. 

— —  mode  of  completing  title  of  a^judger 
in  right  of  an  unrecorded  conveyance,  24. 
See  Vonveyancef  unrecorded.  Of  a  ^ene- 
ral  conveyance,  26.  See  Disposition, 
general;  Jttdicial  Transmisnon. 

Agent  of  person  presenting  conveyance  may 
sign  warrant  of  registration,  7. 

Annualrent,  bond  of — ^the  words  Deed  and 
Conveyance  include,  41.  See  JSeeuriUes, 
heritable. 

Annuity,  bond  of— the  words  Deed  and 
Conveyance  include,  41.  See  Securities, 
heritcAle. 

Annus  deUberandi,  now  restricted  to  six 
months,  31. 

Assignation — ^mode  of  completing  title  of 
assignee  to  unrecorded  conveyance,  23. 
See  Gonveyance,  unreoorded.  To  general 
conveyance,  24.  See  Disposition,  gen^ 
ral;  Disposition  and  Assignation, 

BovD  AHD  DnposinoR  in  Ssomtrrr — the 
words  Deed  and  Conveyance  include,  41. 
See  Securities,  heritable. 

—  by  entailed  pn^rietor  for  price  of  re- 
linquished superionty,  &c.,  37. 

Burdens,  &c.,  airection  as  to  insertion  of, 
and  reference  to,  in  notarial  instruments, 
20. 

Burgage  tenure,  Titles  to  Land  Act  does  not 
extend  to  titles  of  lands  held  by,  41. 


Chabtsr,  original,  what  clauses  affected,  5, 
6;  Dispositive  davse,  5;  competent  to 
insert  clause  declaring  a  general  name 
for  several  lands,  ib. ;  Tenendas,  6 ;  effect 
<^  omitting  it,  ib. ',  Precept  of  Seinne  now 
unnecessaryy  ib,',  the  words  Deed  and 
Conveyance  include,  41.   See  Conveyance. 

Chartars  by  progress,  see  Benanation  and 
Ckmfirmation,  charters  of;  Clare  Constat, 
precept  of;  and  Croton  extorters. 

Clare  constat,  precept  of— warrant  for  infeft- 
ing  now  unnecessary,  32 ;  tenendas  and 


reddendo  may  be  referred  to,  tb. ;  operates 
as  a  confirmation  of  prior  titles*  33 ;  the 
words  Deed  and  Conveyance  include,  41. 
See  Crown  Charters. 

Clare  constat,  writ  of,  effect  of  form  autho- 
rized by  Act,  33 ;  superiors  bound  to 
grant,  upon  certain  conditions,  ib. ;  ope- 
rates as  a  confirmation  of  prior  titles,  tb. ; 
the  words  Deed  and  Conveyance  include. 
41.    See  Croum  Charters. 

Codicils  bearing  reference  to  conveyances  to 
be  deemed  parts  of  such  conveyances,  42. 

Completion  of  Land  Sights,  forms  intro- 
duced by  Titles  to  Land  Act,  for  regu- 
lating, not  imperative,  5. 

Composition  on  adjudger's  entry  reserved 
entire,  31.    See  Judicial  Transmission. 

Confirmation  of  prior  titles  effected  by  writ 
of  resignation,  17;  by  writ  and  precept  of 
clare  constat,  33. 

—  charter  of,  may  refer  to  tenendas  and 
reddendo,  18;  superiors  bound  to  grant 
in  this  form,  t&.    See  Croum  Charters. 

—  writ  of,  competent  for  subject-superior 
to  confirm  deed,  &c.,  by  writ  of  confirma- 
tion written  thereon,  18 ;  form  of  writ, 
ib, ;  effect  of  writ,  ib. ;  superiors  bound  to 
grant  writs  on  certain  conditions,  ib, ; 
confirms  all  prior  deeds,  ib.  See  Crown 
Charters. 

Consolidation  of  property,  with  superiority — 
instruments  of  resignation  ad  remanen- 
tiam,  when  unnecessary,  13,  25;  procura- 
tories  of  resignation  ad  remanentiam,  or 
conveyances,  with  clause  of  resignation  ad 
remanentiam,  may  be  recorded  in  Register 
of  Seisines,  ib. ;  competent  to  expede  and 
record  notarial  instrument  thereon,  in  form 
of  Schedule  (B),  14 ;  resignation  ad  rema- 
nentiam not  implied,  18  ;  form  of  instru- 
ment on  conveyances  with  clause  of  re- 
signation authorized  by  Transference  of 
Lands  Act,  14. 

Constitution  of  Land  Bights,  forms  intro- 
duced by  Titles  to  Land  Act  not  impera- 
tive, 5. 

Contracts  of  ground-annual  and  excambion — 
the  words  Deed  and  Conveyance  include, 
41. 

Conveyance,  interpretation  of  word,  in  Titles 
to  Land  Act,  41. 

I  when  recorded  by  grantee  in  Regis- 
ter of  Seisines  applicable  to  lands,  equi- 
valent to  ezpeding  and  recording  instru- 


ment of  seisine,   7 ;    warrant  of 


regis- 
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tradon  to  be  written  oo,  i5. ;  warrant 
may  be  signed  bj  person  prssentiog,  or 
his  agent,  t&. ;  recorded  conTejrance  and 
warrant  equivalent  to  seisine  recorded  at 
date  of  recording  conveyance,  ib. ;  wbole 
deed  need  not  be  recorded  where  (l.)  it  is 
granted  for  particular  purposes  and  ob- 
lects,  ib. ;  (2.)  when  it  conveys  separate 
lands  or  separate  interests  in  the  same 
lands,  ib. ;  (3.)  when  it  contains  a  clause 
of  direction,  8 ;  in  the  two  first  cases  no- 
tarial instruments  may  be  expede  and. 
recorded,  7,  8,  see  Notarial  Jmtrument; 
in  the  last  case,  the  parts  of  the  deed 
directed  to  be  recorded,  and  clause  of 
direction  and  testing  clause,  9 — see  Direc- 
tion, dauae  of;  eftect  of  recording  deed 
with  clause  of  direction,  9;  whole  con> 
yeyance  containing  such  clause  may  be 
recorded,  ib.  ;  or  notarial  instrument 
thereon,  ib.;  in  which  case  no  part  di- 
rected to  be  recorded  can  be  omitted,  ib. 
Conveyance  vrith  warrant  of  registration 
thereon,  may  be  recorded  at  any  time  in 
life  of  party  on  whose  behalf  presented, 
10;  date  of  registration  is  date  of  entry  in 
the  Minute  Book,  11.    See  Begittration. 

—  remedy  in  case  of  error  in  recording, 
11;  eifect,  12. 

—  unrecorded,  party  acquiring  right  to, 
by  general  conveyance,  &c.,  may  com- 
plete title  by  notarial  instrument,  24; 
when  whole  conveyance  not  desired  to  be 
recorded,  ib. ;  effect  of  recording  convey- 
ance, with  warrant  of  registration  and 
notarial  instrument,  in  f<Min  of  Schedule 
(K)f  ib. ;  when  form  prescribed  by  Sche- 
Qule  (B)  is  employed,  conveyance  not  to 
be  recorded,  25. 

—  may   be   partly  written,   and  partly 

Srinted  or  engraved,  41.    See  Printing  of 
}eed8. 

codicils,  deeds  of  nomination,  decrees 

of  declarator,  and  other  writings  bearing 
reference  to  conveyances,  to  be  deemed 
part  of  such  conveyances,  42. 
■   see  Ditposition. 

—  general,  see  Conveyance  unrecorded; 
Dispoaition,  generaL 

Crown  charters  —  Crown  writs  of  resig- 
nation, '  and  precepts  and  writs  from 
Chancery,  operate  confirmation  of  prior 
deeds,  38 ;  seal  need  not  be  appended, 
40 ;  Crown  Charier  of  ConfimuUion  may 
refer  to  tenendas  and  reddendo,  37 ;  Writ 
of  Confirmation  now  competent  instead 
of  charter,  ib. ;  its  form,  i6. ;  to  be  signed 
by  Presenter  of  Signatures,  38;  provi- 
sion as  to  fees,  &c.,  ib.;  to  be  trans- 
mitted to  Chancery,  and  recorded,  ib. ;  its 
effect,  ib. ;  Crown  Charter  of  Resignation 
may  refer  to  tenendas  and  reddendo,  33 ; 
unnecessary  to  insert  precept  of  seisine, 
ib. ;  the  words  Deed  and  Conveyance  in- 
clude, 41 ;  Writ  of  Reeig nation  now  com- 
petent instead  of  charter,  38 ;  its  form,  39; 
to  be  signed  by  Presenter  of  Signatures, 
ib. ;  provisions  as  to  payment  of  fees,  ib. ; 
to  be  transmitted  to  Chancery,  and  re- 


corded, ib. ;  its  effect,  ib. ;  operates  as  n 
confirmation  of  prior  titles,  ib. ;  this  effect 
not  extended  to  charters,  ib.;  compe- 
tent to  record  deed  with  writ  of  resig- 
nation and  warrant  of  registration  in  Re- 
gister of  Seisines,  ib. ;  the  recording  not 
to  have  effect  of  seisine  on  the  deed,  ib. ; 
the  words  Deed  and  Conveyance  include, 
41 ;  Precept  from  Chancertf — warrant  for 
infeftment  now  unnecessary,  40 ;  tenendas 
and  reddendo  may  be  referred  to,  ib. ;  the 
words  Deed  and  Conveyance  include,  41 ; 
Crown  Writ  of  dare  constat  now  compe- 
tent instead  of  precept,  40 ;  its  form,  tb. ; 
Crown  is  bouna  to  nant  such  writs  on 
certain  conditions,  w»;  application  for 
writ  to  be  same  as  when  precept  from 
Chancery  was  applied  for,  41 ;  and  to  be 
similarly  recorded,  ib,;  Uie  words  Deed 
and  Conveyance  include,  ib. 
Crown  writs  of  investiture,  mode  of  obtain- 
ing, 35.     See  Entry. 

Declabatob,  decree  of,  bearing  reference  to 
oonveyance  to  be  deemed  part  thereof, 
42. 

Deed,  interpretation  of  tlie  word,  under 
Titles  to  Land  Act^  41 — ^see  Contieyance. 

of  relinquishment  by  superior—  its 

form,  34 — see  Entry,  new  mode  of. 

Direction,  clause  of,  competent  to  insert  in 
conveyance  before  testing  clause,  8 ;  form 
of  such  clause,  ib. ;  keeper  of  register  to 
record  such  parts  only  as  directed  with 
the  clause  ana  testing  clause,  9 ;  effect  of 
such  recording,  ib. ;  competent  to  record 
whole  deed  notwithstanaing  its  contain- 
ing this  clause,  t&.;.or  notarial  instru- 
ment thereon,  as  if  it  had  contained  no 
such  clause,  ib.;  enactment  where  nota- 
rial instrument  expede,  ib. ;  cases  where 
it  may  be  used  with  advantage,  ib. 

Disposition — the  words  Deed  and  Convey- 
ance include,  41.    See  Convtyanee. 

by  vassal  to    superior ^    13;   clanse 

of  resignation,  unless  specially  expressed 
to  be  oc2  remanentiam,  implies  n?sig- 
nation  in  favorem  only,  t&. ;  prorieion 
when  conveyance  granted  prior  to  Titles 
to  Land  Act  containing  clause  of  regis- 
tration in  form  authorized  by  Lands 
Transference  Act^  ib. ;  instrument  of  re- 
signation ad  remanentiam  when  unoeces- 
saiT,  lb. ;  recording  of  conveyance  with 
clause  of  resignation  ad  remanenliam  in 
Register  of  ^Isines  authorized,  ib.;  or 
notarial  instrument,  14;  what  regolates 
date  of  resignation  and  instrument  of  re- 
signation eld  remanentiam  and  date^  of 
registration  thereof?  15 — see  Besigna^n, 
InstruTnents  of. 

with    holding    a    «!«  — construction 

where  lands  are  disponed  to  be  holdcn  a 
me,  15;  where  no  holding  expressed,  ib.^ 
— see  Disposi^an  with  £ubk  manner  of 
holdina. 

with    double    manner   of    holding — 


clauses  aflfected  by  Titles  to  Land  Ac^  19; 
I.  Dispositive  C^^iue— clause  providing 
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one  goncml  name  for  several  lands,  tfr. :  de- 
scription by  leading  name  of  lands  and  re- 
ference to  prior  recorded  conveyance  con- 
taining particnlar  description,  tb. ;  form 
and  eTOct  of  such  reference,  ib. ;  form  and 
effect  of  conveyances  sobsequent  to  that 
specifyinff  leading  name  of  lands,  tb.; 
form  and  effect  of  reference  to  convey- 
ance containing  declaratory  clause  as  to 
general  name  of  lands,  20 ;  reference  to 

Srior  recorded  conveyance  necessary,  tb: ; 
estinfttions  in  entails  may  be  referred 
to,  ib. ;  insertion  or  reference  to  bnrdens, 
kc.,  in  notarial  instrument  when  neces- 
sary, ib.;   2.    Obligation  to  Tnfefi—de- 
clared  unnecessary  to  be  inserted  in  any 
conveyance,  ib. ;  construction  where  lands 
are  disponed  to  be  holden  amevelde  me, 
21 ;  construction  where  no  holding  is  ex- 
pressed, ib. ;  can  a  recorded  conveyance, 
with  no  manner  of  holding  of  itself,  effect 
a  valid  title  ?  ib, ;  examples  of  effect  of 
construction  of  the  Act  when  this  clause 
is  omitted,  ib. ;  considered  to  be  safest  to 
insert  the  clause  in  all  cases,  SS;    3. 
Clause  (ff  Resignation  does  not  imply  ad 
remaneniiam,  ib. ;  4.  Precept  of  8$isine 
unnecessary,  ib.  \  5.  Clause  of  direction  to 
record,  ib. 
Disposition  and  assignation — of  unrecorded 
conveyance  by  separate  assignation,  23 ; 
the  assignation  or  assignations  with  con- 
veyance and  warrant  of  registration  to  be 
recorded  in  Register  of  Seisines,  ib. ;  form 
of  warrant  of  registration,  i5. ;  by  assignee- 
tion  on  conveyance  itself,  ib. ;  effect  of 
recorded  conveyance  and  assignation  writ- 
ten thereon  or  separate,  ib. 
—  unrecorded — see    Conveyance,    unre- 
corded. 

general — ^mode  of  completing  by  party 

acquiring  right  thereto  by  service,  &c.,  by 
notarial  instrument,  25;  instrument  to  oe 
recorded  in  Register  of  Seisines,  ib. ;  effect 
of  instruments  (as  to  lands)  when  re- 
corded, ib. ;  construction  of  Act  where  no 
manner  of  holding  is  expressed,  tb. ;  effect 
of  such  instruments  (as  to  heritable  seen- 
riticfl)  when  recorded,  ib. ;  form  of  such 
instraments  when  expede  bj  party  other 
than  the  original  disponee,  tb. 
DiBpositive  clause— see  Charter;  Disposi- 
tion. 

Enoratino  of  deeds  permitted,  42. 

Kntail — (1.)  changes  effected  in  deed  of 
entail  by  Titles  to  Land  Act — clauses  of 
prohibition  against  alienation,  &c.,  dis- 
pensed with  when  deed  contains  clause 
authorizing  registration  in  Register  of 
Taillies,  27;  {2.)  changes  effected  by 
Titles  to  Land  Act  in  titles  completed 
cinder  deed  of  entail— reference  to  destina- 
tion in  subsequent  titles  sanctioned  as 
contained  in  entail  recorded  in  Register 
of  Taillies,  ib.\  or  in  conveyance,  &c., 
recorded  in  Register  of  Seisines,  ib. ;  form 
and  effect  of  reference  to  destination  pre- 
scribed, 28. 


Entailed    superiority    or    vassalage  —  see 
.Entry,  new  mode  of. 

Entry,  new  mode  of— I.  Form  of  reUnquish- 
ing  superiority — mid-superiority  may  be 
relinquished  by  deed  of  relinquishment, 
34 ;  any  subject-superior,  whether  entered 
or  not,  may  relinquish  in  this  form  to  his 
immediate  vassal,  ib.',  IL  Mode  ofcmn- 
pkting  extinction  of^-reUnquished  supe- 
riority, ib. ;  acceptance  of  deed  of  renn- 
quislimcnt  by  vassal,  ib. ;  its  form,  ib. ; 
writ  of  investiture  by  over-superior,  ib. ; 
deed  of  relinquishment,  acceptance,  and 
investiture,  to  be  recorded  in  Register  of 
Seisines,  ib;  IIL  Effect  of  relinqttis?^ 
ment  and  extinction — vassal  holds  of  over- 
superior  by  tenendas  and  reddendo  of ^  re- 
linquished superiority,  36;^  relinquish- 
ment of  BUpenority  not  to  infer  passive 
representation,  ib. ;  superior  bound  to 
g^nt  writ  of  investiture,  t6. ;  to  be  writ- 
ten on  deed  of  relinquishment,  ib. ;  mode 
of  obtaining  Crown  and  Prince|s  writs  of 
investiture,  ib. ;  effect  of  investiture  com- 
pleted upon  the  relinquishment  of  the 
superiority,  36;  over-superior's  rights  not 
extended,  tb. ;  where  entailed  superiority 
relinquished  no  contravention  incurrea, 
ib. ;  price  to  be  consigned,  subject  to  orders 
of  Court  of  Session,  ib.;  procedure  for 
applying  consigned  price,  i4. ;  when  less 
than  £200,  ib. ;  private  Act  of  Parliament 
may  regulate  its  application,  ib.;  where 
lands  of  which  supenority  is  relinquished 
are  entailed,  37 ;  vassal  may,  on  obtain- 
ing Court  of  Session's  authority,  grant 
bond  and  disposition  in  security  for  price 
paid  and  relative  expenses,  ib.;  no  con- 
travention incurred  if  procedure  directed 
by  Act  is  followed,  ib. 

Excambion,  contract  of— the  words  Deed 
and  Conveyance  include,  41. 

Extracts,  effect  of,  of  conveyances,  &c.,  re- 
corded under  Titles  to  Land  Act,  1 1. 

official,  of  deeds  and  conveyances  men- 
tioned in  interpretation  clause — ^the  words 
Deed  and  Conveyance  extend  to  and  in- 
clude, 41. 

Factor,  judicial — see  Judicial  Transmis- 
sion. 

Feu- contracts — the  words  Deed  and  Con- 
veyance include,  41. 

Forms  introduced  by  Titles  to  Land  Act 
not  imperative,  5. 

General  Disponee — see  Conveyance  unre- 
corded; Disposition,  general. 

disposition — see  Disposition,  general. 

Ground-annual,  contract  of — the  words 
Deed  and  Conveyance  include,  41. 

Heritable  Bonds — ^the  words  Deed  and 
Conveyance  include,  41 — see  Securities, 
heritable. 

securities— see  Sectirities,  heritable. 

Holding,  clause  of— see  Charter;  Disposi- 
tion; Judicial  Transmission, 
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XmTRUiisNT,  interpretation  of  the  word,  in 

the  Titles  to  Land  Act  and  schedules,  42. 
Interpretation  clause — meanings    assigned 

to  words  in  Act  and  schedules,  41. 
Investiture,  writ  of,  by  the  over-superior  of 

relinquished  superiority — see  Entry^  ntio 

mode  of. 

Jonrr-BTOCK  companies,  title  of  liquidators 
of,  to  heritable  estate — see  Judicial  Trans- 
mission. 

Judicial  factor,  title  of,  to  heritable  estate — 
see  Judicial  Transmission. 

Judicial  transmission — mode  of  completing 
title  under  Titles  to  Land  Act  in  follow- 
ing cases : — 

I.  Trustee  in  bankruptcy, 

II.  Liquidators  of  joint -stock  com- 
panies, official  and  voluntary. 

By  notarial  instrument  on  act,  and 
warrant  of  confirmation  in  favour  of  trus- 
tee, and  on  appointment  of  liquidators, 
28;  efiect  of  instnmient  recorded  in  Regis- 
ter of  Seisines,  2d;  efiect  of  instrument 
as  to  lands  belonging  to  bankrupt  or  com- 
pany, ib. ;  difficulty  as  to  construction  of 
manner  in  which  the  lands  are  declared 
to  be  held,  ib. ;  effisct  of  instrument  as  to 
heritable  securities,  ib. 

III.  Judicial  factor  or  other  judicial 
manager. 

By  warrant  of  Court  on  petition,  specify- 
ing lands,  for  authority  to  complete  title, 
30 ;  efiect  as  to  lands,  ib, ;  difficulty  as  to 
declaration  of  manner  in  which  lands  are 
appointed  to  be  held  by  the  factor,  &c., 
io. ;  effect  as  to  heritable  securities,  ib. 

IV.  Adjudger, 

Actions  of  constitution  and  adjudi- 
cation against  apparent  heir  may  be  com- 
bined in  one  summons,  31 ;  and  may  be  ^ 
insisted  in  after  lapse  of  six  months  from  ' 
date  of  becoming  apparent  heir,  ib. ;  effect 
of  decrees  as  to  lanos,  ib. ;  difficulty  as  to 
declaration  of  manner  in  which  lands  are 
appointed  to  be  held  by  a^jndger,  i6. ; 
efifect  as  to  heritable  securities,  ib. ;  supe- 
rior's right  to  composition  on  adjudger*s 
entry  reserved,  ib. ;  recording  of  decree  or 
instrument  thereon  renders  same  exigible, 
ib. 

Lahds— interpretation  of  the  word  in  Titles 
to  Land  Act  and  Schedules,  42. 

laquidators,  official  and  voluntary,  mode 
of  completing  title.  See  Judicial  7}rans- 
mission. 

Mabhiagb-oobtract,  provision  for  recording 
notarial  instrument  on,  instead  of  whole 
contract,  7. 

NoMiNATiOM,  deeds  of,  bearing  reference  to 
conveyance,  to  be  deemed  part  thereof 
42. 

Notarial  instrument — interoretation  of  the 
words  in  Titles  to  Lancl  Act  and  Sche- 
dules, 42. 

on  conveyances,  see  Oonvejfanee  and 

Cfharter,  original;  its  form  on  deeds  for 


further  purposes  and  objects, 
contracts,  7  ;  on  deed  conveying  separate 
lands  or  separate  interests  on  the  aanie 
lands,  Scheaule  (B),  8 ;  on  deed  containing 
clause  of  direction,  9-  See  Dirtetion, 
clause  of. 

Notarial  instrument— erasures  in,  provinians 
of  6  &  7  Will.  IV.  c.  33,  extended  to,  10 ; 
and  to  instruments  expede,  or  to  be  ex- 
pede,  under  8  &  9  Vict,  c  31,  i&.;  may 
be  recorded  at  any  time  in  life  of  party  on 
whose  behalf  presented*  10  See  &gis- 
tration, 

on  heritable  securities.  See  SeemritieSj 

heritable. 

remedy  in  case  of  error  or  defect  in  ex 


peding  or  recording,  under  8  &  9  Vict,  c 
35,  or  Titles  to  I^d  Act,  11 ;  ineertko 
or  reference  to  burdens,  obligatiooa,  ioc^ 
in,  directed,  when  appointed  to  be  inserted 
or  referred  to  in  instruments  of  seisiiiesor 
resignation  ad  rem.,  20. 

on  general  conveyances.    See  Disp^ 

sition^  general. 

m.  favour  of  trustee  in  a  seoneetratioB, 

and  Itquidators  of  Joint-Stock  Companies. 
See  Judicial  Transmission. 

Pabsivb  representation  not  implied  by  en- 
tered superior  relinquishing  mid-saperi- 
ority,  35. 

Precept  of  dare  constat,  see  Clare  Oomiett, 
precept  of. 

from  Chancery,  see  Croum  Chmrters, 

Prince  and  Steward  of  Scotland,  aee  Oroim 
Charters. 

Printing  of  deeds,  &c.,  permitted,  41 ;  provi- 
sions to  be  attended  to  in  such  caees,  ib. ; 
effect  of  such  deeds,  ib.^ 

Procuratories  of  resignation  ad  rem^  with 
warrants  of  registration  thereon,  may  be 
recorded  at  any  time  in  life  of  party  «o 
whose  behalf  presented,  10;  date  of  regis- 
tration is  date  of  entry  in  Minnte-book, 
11.  See  Segistration.  Remedy  in  case 
of  error  in  recording,  11. 

instrument  of  resignatioa  ad  remmnen 

tiam  unnecessaiT  on,  13 ;  may  leootd  the 
procuratory  in  Register  of  Seisines,  ib.; 
effect  of  such  recoraing,  14. 

Rboistratiob,  warrant  of,  see  Gmmanee. 

^-^'  date  of,  is  date  of  entry  in  Mmute- 
book,  1 1 ;  date  of  registration  of  cobvc^* 
ances,  &c.,  equivalent  to  date  of  legi*' 
tration  of  seisinea,  ftc,  formerly,  ib. 

Relinquishment,  deed  of,  of  mid-saperiority, 
see  Entrg,  new  mode  of. 

Resignation,  clause  of,  see  Dispotiiiem  b$ 
Superior  to  VassaL 

charter  of,  competent  to  refer  toten- 

endaa  and  reddendo,  16 ;  sntject-mpsnon 
bound  to  g^rant,  ib.;  precept  of  seisiBe 
unnecessary,  ib. ;  the  words  Deed  and 
Conveyance  include,  41.  See  CVmc« 
Charters. 

writ  of,  its  form,  16 ;  written  on  deed, 

ib. ;  its  effect,  ib. ;  superior  bound  to  gtant 
on  certain  conditions,  16;  operatee  as  a 
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confinnation,  17 ;  this  provision  not  ex- 
tended to  charters  of  resi^ation,  ib, ;  com- 
petent to  record  deed  with  writ  and  war- 
rant of  registration  in  Register  of  Seisines, 
ib, ;  effect  of  recording,  ib. ;  intended  effect 
prevented  by  error  in  Act,  ib. ;  the  words 
beed  and  Conveyance  include,  41.  See 
Crown  Chartera, 
Resignation  ad  remanentiam — instruments 
of,  Drovisions  of  6  &  7  Will.  IV.  c.  33,  ex- 
tended to,  10;  when  in  form  of  schedule 
(D)  annexed  to  Act  may  be  recorded  at  any 
time  in  life  of  party  on  whose  behalf  pre- 
sented, t5. ;  when  not  in  that  form,  must 
they  be  recorded  within  sixty  days  as  for- 
merly ?  ib.  and  14 ;  date  of  registration  is 
date  of  entry  in  Minute-book,  11,  see  Beffia- 
trgtion ;  remedy  and  its  effect  in  case  of 
error  in  expeding  or  recording,  ib. ;  on 
conveyances  granted  prior  to  Act,  13 ;  in 
what  cases  unnecessary,  t6.,  25. 

Salb,  charters  of— the  words  Deed  and 
Conveyance  include,  41.  See  Chartera 
by  Progresa, 

decrees  of — the  words  Deed  and  Con- 
veyance include,  41. 

Schedules  prescribed  by  Titles  to  Land  Act. 

(A.)  No.  1.  Warrant   of   re^stration 

to  be  written  on  Conveyance  without  as- 
signation apart,  or  notarial  instrument, 
7. 

(A.)  No.  2,  Warrant  of  registration 

to  be  written  on  a  Conveyance  when  pre- 
sented with  assignation  apart,  or  notiuial 
instrument,  23. 

(B.)  Notarial  instrument  in  favour  of 

disponee  or  his  assignee,  &c.,  8. 

(C.)  Clause  of  direction  specifying  part 

of  ueed  which  grantor  desires  to  be  re- 
corded, 8. 

(D.)  Instrument  of  resignation  ad  re- 


manentiam, 14. 

—  (E.J  Crown  writ  of  confirmation,  18. 

—  (F.)  Crown  writ  of  resignation,  16. 

—  (G.)  Crown  writ  of  dare  conatat,  33. 

—  (H.)  Notarial  instrument  in  favour 
of  a  general  disponee  or  his  assignee,  &c., 
26. 


-  (1,)  No.  1.  Assignation  of  an  unre- 
)racd 


corded  Conveyance,  23. 


-  CL.)  No.  2.  Assignation  of  an  onre* 
corded  Conveyance  written  upon  the  Con- 
veyance, 23. 

—  (K.^  Notarial  instrument  in  fietvour  of 
an  assignee  to  an  unrecorded  Conveyance 
to  be  recorded  along  with  the  Convey- 
ance, 24. 

—  (L.)  No.  1.  Clause  of  reference  to  par- 
ticular description  contained  in  a  prior 
deed,  19. 

(L.)  No.  2.  Clause  of  reference  to  Con- 


veyance containing  general  designation  of 
lands,  20. 

—  (L.)  No.  3.  Clause  of  reference  to  des- 
tinations in  entails,  28. 

(M.)  Notarial  instrument  in  favour  of 


a  trustee  in  a  sequestration,  or  of  liquida- 
tors of  Joint-Stock  Companies,  29. 


Schedule  (N.)  No.  1.  Deed  of  relinquishment 

—  of  superiority,  34. 

—  (N.)  No.  2.  Acceptance  by  vassal  writ- 
ten on  deed  of  relinquishment,  34. 

(N.)  No.  3.  Crown  writ  of  investiture 

written  on  deed  of  relinquishment,  34. 

Sealing  of  Crown  and  Princes*  charters  now 
unnecessary,  40. 

Securities,  heritable — see  interpretation  of 
the  words  Deed  and  Conveyance,  41. 

provisions  of  6  &  7  Will.  IV.  c.  33, 

as  to  erasures,  extended  to  notarial  in- 
struments expede  under  8  &  9  Vict  c. 
31,  for  completing  titles  to,  10;  new  in- 
strument on,  may  be  made  and  recorded 
in  case  of  error,  11 ;  effect  thereof,  12. 

—  carried  by  general  conveyance,  form 
and  effect  of  notarial  instrument  provided 
for  completing  title  in  favour  of  general 
disponee,  &c.,  26;  form  of  instrument 
when  expede  by  party  other  than  original 
disponee,  27. 

carried  to  trustee  in  sequestration,  and 

to  liquidators  of  Joint-Stock  Companies, 
form  of  notarial  instrument  employed  for 
completing  title  to,  29;  see  Judicial 
Tranamisaion ;  to  judicial  factor  by  war- 
rant of  Court,  30.  See  Judicial  Trana- 
miaaion. 

Seisine,  instrument  of,  unnecessary  after 
1st  October  1858,  6  ;  see  Conveyance. 

Service — mode  of  completing  title  to  unre- 
corded conveyance  in  favour  of  another 
person,  see  Uonveyance,  unrecorded;  to 
general  conveyance,  see  Diapoaition,  gene- 
roL 

unnecessary  to  state  or  prove  domi- 
cile in  petition  for  general  service  when 
deceased  died  forty  years  prior  to  pre- 
senting  petition,  32 ;    petition  in  such 

•  cases  to  be  regulated  as  if  deceased  died 
furth  of  Scotland,  ib. 

special,   decree  of— the  words   Deed 

and  Conveyance  include,  41. 

Sequestration,  title  of  trustee  in.  See  Judi- 
cial Tranamiaaum. 

Settlement,  deed  of,  provision  for  recording 
notarial  instrument  on,  7. 

Subinfeudation,  see  Superior* 

Superior,  rights  of,  reserved,  12 ;  prohibition 
against  subinfeudation  and  alternative 
holding  not  affected,  ib. ;  recourse  against 
unentered  vassal  unimpaired,  ib. ;  compo- 
sition on  adjudger^s  entry  reserved.  See 
Judicial  Tranamiaaion;  Entry,  new  mode 

Superiority,  mode  of  relinquishing  and  ex- 
tinguishing.    See  Entry f  new  mode  of. 
Stamp-duties  under  Titles  to  Land  Act,  42. 

Tenendas,  see  Charter;  Diapaaition;  Judi- 
cial Tranamiaaion. 

Titles  to  Land  (Scotland)  Act,  21  &22  Vict 
c.  76,  forms  introduced  by,  not  imperative, 
5 ;  extent  of  Act,  41 ;  short  title  provided, 
42. 

Transmission  of  land  rights,  forms  intro- 
duced by  the  Titles  to  Land  Act  for  regu- 
lating, not  imperative,  5. 
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Trtnt,  Deed  of,  provision  for  recording  no* 
tarial  instnunent  on,  instead  of  whole 
deed,  7^ 

Tmeteein  a  fleqnestration,  mode  of  complet- 
ing his  title  to  bankrupt's  heritable  estate, 
tee  Judicial  TrammiBnon. 


Wabsaxt  of  Rboistratiok — its  form,  7, 23 ; 
is  written  on  conveyance,  7 ;  specifies  per- 
iion  or  persons  on  whose  behalf  convey- 
ance is  presented,  A. ;  is  signed  by  snch 
person  or  persons,  or  hie  or  their  agent, 
tb.\  when  conyerance  and  warrant  are 
recorded,  have  ewot  of  seisine  in  favonr 


of  the  person  or  persons  specified  in  the 

warrant,  ik    See  GonveiftmoB. 
Warrant  on  petition  to  complete  titles  bj 

judicial  factor,  &c.,  30.      See  Jwdiaai 

Trantemimon. 
Writ  of  acknowled^ent^-the  words  Deed 

and  Oonveyance  mclude,  4t. 

Clare  oonttat  —  its   form,  38.     Sec 

Clare  Constat,  Writ  of;  Crovm  Charters* 

of  confirmation — its  form,   18.     See 

OimjIrmaHon,  Writ  of;  Crown  Chartm. 

of  investitore  —  ite  form,  34.     See 

JBntrp,  new  mode  of. 

-  resignation— its  form,  16.    See  Reng- 
nation^  Writ  of;  Crown  Charters. 
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